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PREFACE. 


Four  years  have  nearly  elapsed  since  the  appearance  of  the  first 
part  of  this  work,  which  is  now  offered  to  the  public  in  its  com- 
plete state. 

In  confining  it  to  its  present  dimensions,  care  has  been  taken  to 
omit  nothing  which  is  necessary  to  the  elucidation  of  so  compre- 
hensive a subject,  and  a great  mass  of  matter  has  been  necessarily 
compressed  into  as  small  a space  as  its  nature  allows. 

A certain  inequality  will  be  observed  in  the  number  of  the 
sections  devoted  to  different  subjects  : this  inequality  is,  however, 
intentional,  and  done  with  the  view  of  rendering  clear  the  more 
disputed,  and  the  more  important  points  in  Roman  jurisprudence, 
where  such  appeared  requisite.  On  the  other  hand,  those  about 
which  there  exists  little  or  no  doubt,  have  been  contracted  as 
much  as  is  compatible  with  clearness.  Again,  stress  has  been 
laid  on  those  parts  of  the  subject  which  involve  principles  still 
recognised ; while  the  more  ephemeral  portions,  applicable  only  to 
the  then  state  of  Byzantine  society,  have  been  reduced  to  a 
narrower  limit. 

The  repetitions  observable  throughout  the  work  have  been 
introduced  in  order  to  render  the  particular  branch  of  the  subject 
under  consideration  clear  to  the  reader,  without  subjecting  him  to 
the  inconvenience  of  frequent  reference  from  one  vdume  to 
another.  Thus  it  occurs,  that  facts  are  occasionally  represented 
from  different  and  appropriate  points  of  view,  in  order  to  the  better 
elucidation  of  the  matter  under  consideration.  The  titles  on 
contracts  and  actions  are  instances  of  this  method  of  treating  the 
subject.  In  the  former,  the  actions  applicable  to  each  individual 
contract  are  shortly  alluded  to  under  that  head,  and  more  fully 
developed  under  actions  where,  on  the  other  hand,  the  contract  is 
again  shortly  recapitulated,  in  order  to  show  the  principle  upon 
which  the  action  is  based.  Thus,  cause  and  effect  will  always  be 
found  together,  without  necessarily  involving  reference,  the  object 
being  to  make  each  title  complete  in  itself  and  each  independent 
of  the  other. 

The  criminal  law  has  been  confined  to  the  narrowest  limits,  for, 
as  it  is  based  on  decrees  of  the  Senate,  and  imperial  constitutions, 
it  involves  no  very  valuable  principles.  In  the  Pandects  the  space 
dedicated  to  it  is  comparatively  small ; in  the  Code,  on  the  other 
hand,  it  is  more  fully  treated  of.  To  follow  in  greater  detail  its 
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gradual  and  frequent  variations  would  have  been  both  useless  and 
unprofitable.  It  is,  moreover,  worthy  of  remark,  that  the 
Romans,  preferring  restitution  to  punishment,  a very  considerable 
portion  of  that  which  in  England  belongs  to  the  criminal  law  is, 
in  that  of  Rome,  included  under  civil  process,  of  which  theft  fur- 
nishes a very  striking  example. 

For  his  historical  materials  of  the  criminal  law  the  author  is 
much  indebted  to  the  excellent  work  of  the  erudite  Professor 
Walter,  bv  which  the  work  of  Heineck,  by  far  the  best  concise 
view  of  Roman  legal  antiquities  up  to  the  period  at  which  the 
former  wrote — has  been  intirely  superseded.  The  arrangement 
of  Walter,  too,  is  to  be  preferred  for  the  subject  to  that  of 
Heineck,  who  follows  the  order  of  the  Institutes— certainly  not 
the  best  for  legal  antiquities. 

The  canon  law  has  simply  been  noted  where  it  difi^rs  from 
the  civil.  Generally  the  former  may  be  called  a bad  paraphrase  of 
the  latter.  Often  devoid  of  principles,  or  founded  upon  those 
which  are  erroneous,  its  value  consists  chiefly  in  demonstrating 
the  fate  and  history  of  the  civil  law  since  Justinian,  while,  in  its 
composition,  it  resembles  the  Codex  rather  than  the  Pandects. 

The  author  cannot  close  this  preface  without  acknowledging 
the  assistance  he  has  derived  from  the  works  of  that  exce&ent 
Jurist,  his  deceased  friend  and  teacher,  the  Right  Honourable 
Professor  Thibaut,  of  Heidelberg,  who,  in  his  lecture  room,  was 
playfully  erudite — in  his  works  most  concise,  perspicuous  and 
convincing;  to  his  old  friend  and  school-fellow,  W.  S.  W. 
Vaux,  of  the  British  Museum,  for  the  valuable  information  he 
has  afforded  him,  particularly  on  the  coinage  of  the  Romans  ; 
and  to  his  good  friends  G.  T.  Mowbray,  of  Grangewood  and  the 
Inner  Temple,  and  Robert  Burnaby,  of  H.  M.’s  Customs,  for 
their  valuable  assistance  with  the  Index. 

Lastly,  the  author’s  obligations  are  due  to  living  and  deceased 
authors,  whose  works  have  been  used  in  this  Summary;  they 
have  been  duly  acknowledged  in  notes  throughout  the  book,  but 
he  tenders  this  general  apmogie  for  any  possible  inadvertencies  in 
not  recognising  the  assistance  he  has  derived  from  their  learned 
labors. 

Had  the  author  been  guided  by  inclination,  rather  than  discre- 
tion, the  work,  instead  of  being  completed  in  three  volumes, 
would  have  swelled  to  five,  and  however  he  may  have  regretted 
having  had  to  contract  the  politico-historical  portion  of  die  work, 
as  he  nas  done  in  the  first  part,  he  is  now  convinced  that  he  has 
adopted  the  most  prudent  course. 

The  matter  thus  rejected  the  author  may,  nevertheless,  be 
tempted,  at  some  later  period,  to  embody  in  another  form. 

THE  AUTHOR. 

Temple , 13 tA  April,  1S53. 
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§ 1634. 

The  next  species  of  contract  which  comes  under  observation  is 
the  obligatio  ex  consensu , termed  “ consensual,”  not  from  its  re- 
quiring consent  (for  that  is  an  indispensable  ingredient  in  all  con- 
tracts), but  from  mere  consent  being  sufficient  to  its  validity 
without  any  further  formality ; whereas,  to  constitute  a contract 
a w literal 99  one,  it  is  necessary,  that  the  terms  of  it  be  reduced 
to  writing,  as  a matter  of  evidence;  to  make  it  a “real”  one, 
performance  by  one  of  the  contracting  parties  is  required, — and 
to  render  it  a 4<  verbal”  one,  that  a certain  settled  form  of  words 
be  pronounced  by  both  the  contraherits : hence  it  results  that  the 
a consensual”  contract  is  the  simplest  of  all,  since  tacit  consent,  or 
consent  demonstrated  by  certain  acts,  has  a binding  effect. 

But  here  we  must  again  distinguish  pacta  de  ineundo  contractu 
consensuali  from  consensual  contracts  : thus,  the  pactum  de  ven- 
dendo is  different  from  the  emptio  et  venditio , for,  in  the  first  case, 
a simple  obligation  to  sell  arises,  which  comes  into  the  latter  cate- 
gory when  the  pactum  de  emendo  is  added  to  it : thus,  the  Roman 
aw  grants  no  action  on  contractus  de  contrahendo , except  such  be 
concluded  with  the  intervention  of  a stipulation,  or  as  pacta 
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adjecta  to  other  contracts.1 * *  In  Germany,  however,  the  case  is 
otherwise. 

The  consensual  contract  may  be  concluded  by  persons  at  a 
distance  from  one  another,  by  letter  or  message,  or  in  the  presence 
of  each  other,  as  at  an  auction,  by  nodding  or  winking  to  the 
auctioneer,  or  indeed  by  a tacit  consent  presumed  from  acts.* 
The  distinction  between  these  different  contracts  is  chiefly  im- 
portant with  respect  to  the  remedy  and  its  nature,  when  it 
becomes  necessary  to  enforce  them  by  legal  proceedings. 

§ 1635. 

All  these  contracts  are  then  mere  bona  fidei  negotio,  because 
they  regard  no  solemn  form  of  words  j whence  it  follows  that  they 
are  ruled  by  equity,  which  does  not  so  exactly  adhere  to  the  letter, 
rather  than  by  strict  law,  which  necessarily  aoes  so.  When  this 
contract  is  reduced  to  writing,  the  party  is  said  in  scriptis  contra- 
here, but  the  contract  is  not  the  more  a literal  one  for  all  that, 
for  evidence  is  admissible  to  prove,  that  the  writing  contains  a 
departure  from  the  verbal  agreement,  inasmuch  as  the  obligation 
arises  out  of  such  agreement ; hence  they  do  not  enter  into  a literal 
contract  who  agree  orally,  and  whose  oral  agreement  is  reduced 
to  writing  for  the  sake  of  subsequent  proof,  unless  indeed  there  be 
evidence  of  its  being  in  fact  a literal  contract,  viz.  in  scriptis , pro- 
perly so  called,  and,  therefore,  not  a mere  oral  one.  Thus,  as  a 
general  principle,  the  agreement  is  only  to  be  taken  as  a means  of 
proving  the  conditions  of  the  bargain.1  And  special  evidence  must 
be  adduced  to  prove,  that  the  intention  of  the  parties  was  to  con- 
tract in  scriptis . 


§ 1636. 

The  elder  Roman  law  acknowledged  four  species  of  consensual 
contracts  : — emptio  venditio , bargain  and  sale  \ locatio  conductio , 
letting  and  hiring ; societas , partnership  ; and  mandatum , commis- 
sion ; to  which  the  Emperor  Zeno  added  a fifth,  emphyteusis . 

Of  these  first  is  the  emptio  et  venditio , or  bargain  and  sale, 
which  may  be  of  public  or^of  private  authority.  In  the  first  case, 
the  auction  was  termed  subhastatio  ; in  the  latter,  more  properly 
auctio , although  the  latter  term  is  not  properly  applied  exclusively 
to  sales  by  private  individuals.4  In  the  case  of  an  estate  being 


1 C.  4,  54,  2 ; Mudcus  (Jctua)  li  quis- 
quam  profecto  accuratus,  Heft,  disk  de  pact, 
ne  dom.  rer.  suaxn  alien.  § 8)  de  contr. 
emt  vend.  c.  2,  p.  m.  5,  sqq. 3 Berlich, 
part  1,  ch.  142  j sedvide  Bachov.  ad  Treut- 
ler,  voL  i.  chap.  28,  14,  7 3 lit.  A.  Stryk 

ad  Lauterbach,  tit.  de  contr.  emt.  vend, 

verb,  differat  j Ludovici  in  us.  dist.  jurid. 

cod.  tit.  diet.  7;  Thomas,  diss.  de  valid. 


conjugii  invit.  par.  contracti,  § 5,  coll.  diss. 
tom.  1,  p.  633. 

* L 3.  *3- 

* Huber,  pnelec.  ad  Pan.  tit,  de  contr. 
empt.  vend.  § 5 ; Stryk,  caut.  contr.  sect. 
2-8,  $ 2 j Puf.  tom.  2,  obs.  52. 

4 Hopfher  errs  in  stating,  $ 862,  that 
subhastatio  applies  to  immoveables,  and 
auctio  to  moveables.  This  appears  to  be  a 
mere  theory,  unsupported  by  authority. 
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publicly  sold  in  its  entirety  by  Ac  Seste,1  pursuant  to  a sentence  of 
condemnation  or  of  proscription,4  to  satisfy  the  claims  of  the  State, 
arising  out  of  an  illegal  transaction,3  the  praetor  having  assigned  it 
to  the  quaestor,4  this  latter  sold  the  whole  in  one  lot  to  the  highest 
bidder,3  termed  sector  ; and  hence  the  transaction  sectio , which  con- 
ferred on  the  purchaser  the  deminium  quiritianumf  together  with  the 
special  interdict  termed  interdictum  sectoriumf  to  enable  him  to  ob- 
tain possession  of  the  property  in  virtue  of  the  sale  being  sub  basta.* 
The  sector  was,  however,  under  the  obligation  of  assuming  aU 
liabilities4  attaching  on  the  purchase.  The  purchaser  then  sold 
his  bargain  in  detail,  either  by  private  contract  or  by  public  sale, 
auctio 9 but  not  of  public  authority,  to  whomsoever  would  buy. 
This  may  be  termed,  though  somewhat  paradoxically,  a private 
public  sale,  for  the  word  public  does  not  apply  to  the  manner  of 
sale,  but  to  the  authority  under  which  the  sale  is  effected  : A us, 
when  the  State  sold  individual  things  it  was  termed  auetioy  in  con- 
tradistinction to  subhastatio , which  was  the  sale  of  an  entirety, 
— such  was,  nevertheless,  a venditio  publica ; but  if  an  individual 
sold  the  same  things,  it  would  be  a venditio  privata  publice  facta± 
and  though  it  mignt  be  termed  an  auctio , could  never  be  deno- 
minated a subhastatio. 

An  inheritance  which  had  lapsed  to  the  State  was  sold  according 
to  the  same  principles,10  and  the  hereditatis  petitio11  passed  to  At 
purchaser,  as  in  Ae  other  case  the  interdict*  The  public  sale  of 
rarsenna’s  property14  affords  an  example  of  Ae  ancient  usages  in 
such  cases. 


§ 1637. 

The  contract  of  bargain  and  sale,  emptio  et  venditio , is  defined 
in  the  Institutes13  as  contractus  juris  gentium  solo  consensu  initus 
quo  venditor  obligatur  ad  rem  tradendam  et  emptor  ad  pretium  dan- 
dum. Hence  it  is  evident  that  Ais  contract  contained  three  re- 
quisites : and  firstly,  a merx,  or  Aing  to  be  sold,  and  Aerefore  an 
object  legally  capable  of  sale  ; secondly,  the  consensus , or  consent 
of  the  contracting  parties ; and  Airdly,  a pretium, , or  price  mu- 
tually agreed  upon.  Thus  anoAer  succinct  definition  may  be 
given,  viz.  Aat  emptio  et  venditio  contractus  est  consensualis  de  re 
fro  certo  pretio  alteri  tradendi.  The  bargain  and  sale  is  then 
perfect  as  a consensual  contract,  if  Ae  contracting  parties  do  not 


7>  7*f  10»  % M I*  *>  *9»  $ M 
3,  154. 

* Gc.  pro  Rose.  Amer.  43. 

* Liv.  38,  58,  60 ; Cic.  pro  Rabir,  4. 

4 Liv.  eod.  Cic.  in  Verr.  2,  1, 20 ; hence 
the  term  bona  publice  poised  eri,  in  frag. 
Adi.  repetund.  lio.  9 (Hanbold,  monuno. 
F75)»^*g*  1*  Scrvil-  *.  *7* 

4 (Ascon)  Gc.  in  Verr.  2,  1,  20,  23,  p. 
172,  177 ; Orcll.  Gc.  pro  Rose.  Amer.  8. 


4 Varro  de  re  rust.  2,  to  j Oaius, 
3,  80 1 Tide  et  § 1417-19 1 h.  op. 

7 Gains,  4,  146, 

• Gc.  Philipp.  2,  26  j Festus  v.  hast*. 

• (Ascon)  in  Verr.  2,  1,  13,  p.  177  j 
Orell.  P.  48,  23,  2,  3. 

'*  C-  ♦»  39>  *• 

11  P-  St  3.  *4»  Pr- 

17  Liv.  2,  14  j Dionys.  5,  34. 

" 3»  *4- 
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furthermore  agree  that  the  contract  shall  not  be  converted  into  a 
literal  one  by  the  terms  being  reduced  to  writing  in  scriptis,  with 
the  usual  formalities  required  by  that  contract.1 

§ *638. 

The  first  requisite  of  the  consensual  contract  of  mptio  et 
venditio  is  a merx , or  object  to  be  transferred  by  the  seller  to 
the  buyer,  and  the  first  great  requirement  is  that  it  should  be  in 
commercio,  that  is,  capable  of  being  freely  bought  and  sold.  Sup- 
posing such  to  be  the  case,  it  matters  not  whether  it  be  an 
immoveable  or  a moveable,  corporal  or  incorporeal,  existent  or 
non-existent,  certain  or  uncertain,  the  property  of  the  vendor  or 
of  another ; thus,  a horse,  a right  of  action,  servitude,  or  a thing 
to  be  acquired,  or  the  acquisition  whereof  depends  on  chance. 
A vendor  may  sell  his  chance  of  acquiring  something  termed 
emptio  rei  adquirenda  incerta ; one  may  sell  to  another  that  which 
he  may  acquire  by  a throw  of  the  dice,  termed  emptio  alea,  or 
jactio  retis , by  buying  of  a fisherman  whatever  he  may  or  may 
not  take  by  tne  next  cast  of  his  net ; the  captus  avium  may  be 
concluded  with  a fowler  in  like  manner.  Similar  is  the  emptio 
missilium ,*  or  purchasing  of  one  whatever  he  may  catch  on  money 
being  thrown  among  the  crowd,  as  was  the  custom  at  certain 
elections  and  festivities. 

A purchaser  may  buy  of  a farmer  the  future  crop  of  a certain 
field.  Wine  which  may  grow  the  next  year  on  a certain  vine- 
yard may  be  bought  at  so  much  a pipe ; or  a certain  price  may 
be  paid  irrespective  of  quantity  or  quality,  and  the  price  would  be 
due  though  nothing  grew,  or  for  whatever  did  grow.  In  the 
Spei  rei  tpentae.  second  case  the  bargain  is  termed  an  emptio  spei ; and  in  the  first 
and  last,  emptio  rei  speratce , which  all  such  bargains  are  presumed 
to  be  in  cases  of  doubt. 

The  cession  of  rights  of  action  being  legal  in  the  Roman  law, 
the  right  of  A to  recover  a debt  due  by  B may  be  sold  to  C ; and, 
by  a parity  of  reasoning,  a right  to  a service,  to  tithes  or  right  of 
cnase,  to  an  inheritance  emptio  hareditatis , may  be  in  like  manner 
transferred  by  bargain  and  sale;  but  not  the  inheritance  itself, 
for  that  is  a pactum  successorium , and  therefore  prohibited.9 

With  respect  to  the  sale  of  the  property  of  another,  it  may 
be  effected  subject  to  the  right  of  vindication  by  the  true  owner 
before  the  expiry  of  the  period  of  prescription. 

Now,  if  both  the  vendor  and  purchaser  be  aware  that  the  object 
is  the  property  of  a third  person,  and  conclude  the  bargain,  it  is 
a case  of  mala  fides , which  places  them  in  the  position  of  thieves  ; 
but,  on  the  other  hand,  they  may  not  be  aware  of  the  fact,  and 
act  yith  bona  fides . The  seller  may  believe  he  has  been  com- 
missioned by  the  owner  to  sell,  or  fancy  he  is  rendering  him  a 
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good  office,  and  the  purchaser  that  the  vendor  was  selling  his  own 
property ; and,  on  the  other  hand,  the  vendor  may  believe  he  is 
selling  his  own  property,  and  the  purchaser,  though  he  well  knows 
it  to  belong  to  another,  but  may  believe  the  vendor  to  be  duly 
authorized  to  sell,  and  in  such  case  the  bargain  will  stand  good.1 

§ 1639. 

Certain  things  are  incapable  of  purchase  and  sale ; thus,  res  Prohibited  con- 
extinctay  or  things  that  have  perished  or  were  not  in  existence 
at  die  time  of  the  bargain,  can  not  be  sold ; neither  free  per-  Ten  lti0m 
sons,  or  res  divini  jurisj  sacra  and  religiosa , although  Modestinus 
says,* — J %ui  nesciens  loca  sacra  vel  religiosa  vel  publica  pro  privatis 
comparavit y licet  emptio  non  teneat  ex  empto  tamen  adversus  vendi- 
torem experietur , ut  consequatur  quod  interfuit  ejus  ne  deciperetur . 

Things  contraband  to  enemies,3  as  arms,  &c.  A fundus  dotalis .4 
Things  belonging  to  the  State  could  only  be  sola  by  the  State. 

The  contract  of  sale  of  stolen  things,  if  both  be  aware  of  the  fact, 
is  vitious,  but  if  the  buyer  only,  then  the  contract  is  valid  quoad 
him  alone — if  the  seller,  then  both  are  bound  by  it , the  reason  of 
this  distinction  is,  if  the  buyer  knows  that  the  thing  is  stolen,  he 
can  only  receive  it  turpiter , but  if  the  seller  only,  he  is  bound  to 
fulfil  his  contract,  which  is  therefore  binding  on  both  parties ; 
and  if  the  buyer  be  afterwards  deprived  of  it,  tne  seller  must  make 
him  compensation.  Res  litigiosa , or  things  pendente  litey  till  the 
property  in  them  be  decided,  are  unsaleable. 


§ 1640. 

Certain  persons,  from  reasons  of  public  policy,  are  forbidden  Pcnon»  pro- 
to trade  with  each  other.  The  magistratus  provinciales  can  buy  h,bitcd 
nothing  but  necessary  provisions  and  articles  of  dress, — nor  soldiers  0 ^ IC 

within  their  government  estates  in  the  provinces  wherein  they  Magwtntua, 
are  garrisoned.5  A guardian  can  only  under  certain  restrictions  piJ>!incule*’ 
purchase  the  property  of  his  ward,  in  rem  suam  auctor  fieri  nequit  fi 
Clerks  in  orders  are  forbidden  to  trade  at  all  by  the  Canon  law.7 
AD  upon  the  supposition  that  the  consent  of  the  vendor  may  be 
unfairly  controlled  by  the  position  of  the  purchaser. 

A physician  cannot  enter  into  a bargain  for  the  cure  of  his  physicians, 
patient.8  Noblemen  and  capitalists  * cannot  carry  on  retail 
business.  Man  and  wife  cannot  buy  from  each  other,  on  account  “ 
of  the  unity  of  person,10  and  the  supposition  of  undue  control. 

Generally,  however,  all  persons  may  contract  bargain  and  sale 


1 P.  181  I,  *8,  Ulp.  rem  aliam  distrahere 
quem  pome  nulla  dubitatio  est;  P.  18,  J, 
*5»  S 1»  qoi  vendidit  neceae  non  habet 
fandam  emptori»  facere. 

*P.  18,  i,  6a,  % 1. 

’ C.  4,  41,  I,  tc  1. 

4 P-  *3»  S»  3>  $ 1 * '7- 
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• Hopfner,  § 211. 
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who  are  not  under  any  special  legal  disability  to  do  so*  either  in 
respect  of  their  persons,  quality,  or  of  the  object  of  safe. 


§ 1641. 

The  consent  being  the  substance  of  the  contract,  it  must  not 
only  be  free  from  error,  force,  and  fraud,  but  must  also  be  pure 
ana  declared,  for  the  sale  is  not  perfect  if  made  under  a condition, 
until  such  condition  be  fulfilled  j1  for  instance,  if  it  be  agreed  that 
the  bargain  is  to  be  reduced  to  writing,  * or  the  thing  previously 
measured  out.*  The  sale  must  not  be  simulated 4 or  erroneous 
in  any  material  respect ; but  as  to  the  person,  if  a fiL  /am.  or  a 
slave  make  a bargain  in  the  presence  of  the  father  or  owner, 
it  is  not  a question  of  what  they  thought,  but  of  what  the  other 
party  thought  as  to  the  implied  consent  of  die  auctor .* 

Force  or  fear  vitiate  a bargain,  for  the  consent  must  be  free,0 
and  the  praetor  can  give  relief,7  unless  such  forced  sale  were  made 
for  the  public  good ; for  upon  urgent  occasions  husbandmen8  may 
be  forced  to  bring  their  com  to  market ; and  if  a public  road  9 be 
destroyed  by  an  eruption  of  the  sea  or  otherwise,  the  adjacent 
estates  are  compellable  to  repair  it. 

Frauds  lastly,,  must  be  referred  to  the  contract,  of  which,  if  it 
have  been  the  cause18  or  inducement,  such  contract  is  void  ; if  the 
seller  conceal  internal  faults,  the  contract  may  be  avoided  by 
redhibitio ,11  for  there  is  always  an  implied  warranty,  but  external 
or  evident  defects,18  express  themselves,  and  are  at  the  risk  of 
the  purchaser;  and  with  regard  to  living  creatures,  the  defect 
must  be  sufficiently  grave  to  lessen  the  value  of  them.1* 

There  must  be  no  error  in  corpore ; thus,  if  the  farm  of  one 
person  be  sold  instead  of  that  of  another,  the  bargain  is  vitious,14 
but  if  the  error  be  merely  in  the  denomination  in  nomine  it  is  good. 
But  the  error  may  be  in  the  substance  or  matter ; thus,  vinegar 
may  be  sold  for  wine,  which  it  formerly  was,  or  an  alloy  of  gold 
or  silver  for  those  metals,  or  brass  or  lead  for  gold  or  silver,  or 
glass  for  a gem.  Here  a curious  difference  of  opinion  arises 
among  the  ancient  jurists.  Marcellus  holds  the  sale  to  be  good 
so  long  as  there  is  no  error  in  corpore , though  there  be  in  materia  ; 
but  Ulpian  will  only  admit  a doubt  as  to  the  vinegar,  provided  the 
vinegar  were  made  from,  or  was  once  wine,  otherwise  he  thinks 
the  sale  is  null,  and  wherever  there  is  an  error  in  materia.15  These 

Juestions,  it  must  be  admitted,  smack  somewhat  too  much  of  the 
ispute  between  law  and  equity  by  the  Sabinians  and  Proculeians. 


1 P.  1811, 7. 

17. 

* p.  I*t  I>  35>$  5 5 C.  4,  IX,  II ; a*  to 
imtruments  in  writing,  vid.C.  4,  21,  11. 
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The  interpretation,  however,  doubtless  is,  that  one  party  may  insist 
that  wine  a little  sour  is  vinegar  ; if  any  mixture  of  the  metals  have 
taken  (dace,  the  sale  is  good  if  the  thing  can  be  called  that  which  it 
was  represented  to  be  ; but  the  question  of  quanti  minoris , or  sub- 
sequent consideration  in  the  price  on  account  of  greater  or  less 
purity,1  may  arise  on  action,  for  such  error  does  not  of  necessity 
utterly  exclude  the  presumption  of  consent  :e  the  same  is  the  case 
with  a corrupta  pro  virgins  vendita ; the  sale  is  good,  but  an  action 
lies  to  dissolve  die  contract,  if  the  seller  allowed  the  purchaser  to 
buy  under  a fake  impression,3  for  in  all  these  contracts  it  is  a ques- 
tion of  bona  fides.4  The  rule,  in  feet,  is  this,  that  where  bona  fides 
exists  on  both  sides,  a compensation  is  to  be  awarded  for  defects 
of  quality ; but  where  there  is  mala  fides , the  contract  is  dissoluble. 

This  question  rests  of  course  on  circumstantial  proof. 

§ 1642. 

The  third  ingredient  in  a consensual  contract  is  the  price,  The  pretium  a 
pretium , which  must  consist  in  pecunia  numerata , and  not  in  an  nc«»ary  re- 
exchange  of  one  commodity  for  another  : this  great  question  quuitc* 
was  settled  by  imperial  constitutions.6  Sabinius  ana  Cassius  held 
that  the  pretium  might  consist,  according  to  consent  and  agree- 
ment, in  other  things  than  actual  coined  money  counted  out» 

Nerva  and  Proculus  thought  otherwise,  and  their  view  has  been 
confirmed.  An  exchange  permutatio  is  a contractus  innomina- 
tus P and  consequently  revocable,  which  a sale  is  not ; the  money, 
as  observed  above,  must  be  counted  out  and  certain,  for  a handfutl 
of  money ytoecunia  in  folle  data , must  be  held  a permutatio , not  a 
pretium . ochulting7  holds  that  ((  all  the  money  I have  in  my 

purse”  is  a sale,  not  an  exchange,  but  this  is  doubtful. 

Permutatio ,8  as  before  observed,  is  a contract  without  special  Permutatio, 
name,  in  which  one  thing  is  given  for  another,  as  money  for 
money,  com  for  wine,  and  is  not  perfected  by  consent , but  only 
by  the  actual  exchange  ,9  for  from  a contract  to  make  an  exchange 
no  action  arises.  It  is  more  ancient  than  buying  and  selling, 
which  is  money  for  goods,  but  there  is  nevertheless  an  affinity  m 
their  respective  natures  and  rules  as  to  delivery,  warranty,  occ., 
equally  applicable  to  both.  In  exchange  the  purchaser10  is  not 
distinguishable  from  the  vendor,  neither  is  the  price,  nor  as  to  the 
merchandise  that  is  bought  or  sold;  the  word  swap,11  vulgarly 
used,  signifies  barter  or  the  exchange  of  one  article  for  another, 
as  a coat  for  a coat,  or  a horse  for  a horse,  or  a horse  for  a cow. 

LP.  18,  i,  10,  Be  14.  • I.  3,  24,  ». 

f P.  19,  1,  1 P.  18,  I,  I } P.  19*4*  A J. 

fP.  19.  I,  11,  t 5-  4 p*  *9»  «•  WP.  19»  4»  *5  P-  1. 

* C.  4*38,  9;  C.  4,  64,  7 j P.  18,  1, 1,  u This  word  is  of  American  origin,  bor- 
$ 1 j L 3,  24,  t.  rowed  from  the  red  men,  in  whose  lan- 

1577,  h.  op.  guage  scbwtppcn  is  to  barter;  this  word, 

1 The*,  contr.  ded.  th.  7,  ted  quaere,  adapted  by  the  Dutch  settle»,  became,  by 
certum  est  quod  certum  reddi  potest.  On  their  othogrspby,  swap. 
delivery  the  money  is  counted  out. 
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Requisite*  of  the 
pretium : must 
be  verum,  jus- 
tum,and  certum. 
Verum  pretium. 


§ 1643. 

The  pretium  must  have  three  requisites, — it  must  be  pretium 
verum,  justum,  and  certum . With  respect  to  the  first,  it  must  not 
be  a nominal  consideration,  for  then  it  is  no  sale,  and  is  not 
verum ; but  the  thing  may  be  sold  at  a cheap  rate,  if  near  the 
value,  and  such  sale  is  termed  venditio  gratiosa . 

Justum  pretium.  The  price  must  be  justum , which  may  be  legale , fixed  by  law, 
or  conventionale , by  agreement.  The  true  value  of  a thing  is  what 
it  will  sell  for  in  the  market, — Res  tanti  valet , quanti  vendi 
potest .*  In  either  case  it  must  be  an  equivalent  for  the  thing 
bought.  The  first  is  always  in  a measure  injustum,  as  confining 
free  will ; the  latter  is  always  justum , if  it  be  really  a sale.  By  a 
constitution  of  Diocletian  and  Maximian,1 2 *  whoever  has  agreed  for 
a sum  above  the  half,  may  require  that  the  seller  make  it  up  to  the 
true  value  by  additional  wares,  or  by  return  of  the  excess.  Rem 
majoris  pretii  si  tu , vel  pater  tuus  minoris  distraxerit , humanum  est , 
ut  vel  pretium  te  restituente  emptoribus , fundum  venundatum  reci- 
pias, auctoritate  judicis  intercedente  i vel  si  emptor  elegiret  quod 
deest  justo  pretio  recipias . Minus  autem  pretium  esse  videtur , si  nec 
dimidia  pars  veri  pretii  soluta  sit . Here  the  question  arises  as  to 
what  is  the  lesion  above  half.  The  seller,  it  is  agreed,  is  damni- 
fied when  he  has  not  received  half  the  true  value  ; the  purchaser, 
then,  is  surely  aggrieved  in  the  same  degree  when  he  has  paid  more 
than  double — some  think  more  than  half  as  much  again,  but  in 
this  there  is  no  analogy. 


f'True  value  . . 50 

Paid  . . 50 

Excess  over 
value  . 50 

Over  half  1 

Total  paid  101  = v 4-  v -f*  * 


i 


f'True  value  . . 

Paid  . . 50 
Excess  over 
value  . 25 
Over  half  1 


50 


76  * v -f-  J -f  X 


Certum  pretium. 


This  rule  appears  not  to  be  extendable  to  other  onerose  con- 
tracts, for  Hermogenian,5  who  lived  subsequently,  says, — et  ideo 
praetextu  minoris  pensionis,  locatione  facta , si  nullus  dolus  adversarii 
probari  possit , rescindi  locatio  non  potest ; but  it  is  well  to  observe 
here,  that  it  is  a question  of  rescinding  the  contract  only,  not  of 
compensation,  the  choice  of  which  was  permitted  in  the  above 
law. 

Lastly,  the  price  must  be  certain . The  bargain  is  bad  if  the 
fixing  the  price  be  left  to  one  of  the  parties,4  but  an  arbitrator 
may  fix  it  as  between  them,  if  he  be  agreed  on  by  both,  for  therein 
is  the  consent ; but  even  this,  if  impeachable  for  partiality,  may  be 
rescinded.5  We  have  already  seen  the  price  may  be  fixea  by 


1 P.  36, 1, 1, 16. 

1 C.  4,  44,  2,  vide  D.  Gothop.  ibique  cit. 

* P.  la.  2.  21. 
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law ; so  it  also  may  be  by  custom,  as  market  price,1  which  is 
certain  at  the  time,  and  must  be  paid  in  money  certain  and 
counted  out,  pretium  in  numerata  pecunia  consistere  debet. 2 

§ 1644. 

In  buying  by  measure,  the  price  may  be  agreed  on  in  detail 
ad  mesuram , or  in  gross  per  aversionem ,3  at  so  much  per  bushel  for 
the  com,  or  at  so  much  for  the  whole  heap,  in  which  latter  case 
either  the  heap  is  warranted  to  contain  a certain  quantity,  restric- 
tive,— if  so,  that  quantity  must  be  delivered,  or  more  if  the  heap 
contain  more, — or  for  about  such  and  such  a quantity,  in  which 
case  there  is  no  warranty,  and  the  purchaser  buys  at  his  own  risk, 
si  numerus  quantitatum  demonstrative  indicatur . 

§ 1645. 

After  consent  and  agreement  as  to  the  price  of  the  goods,  the 
vendor  can  avoid  the  contract  without  consent  of  the  purchaser, 
or  this  latter  without  consent  of  the  vendor,  but  if  so  he  loses 
his  arrha,  or  earnest  given  to  bind  the  contract,  quod  arrhae4 
nomine  datur  argumentum  est  emptionis  venditionis  contracta ,5  which 
is  returnable6  on  payment  of  the  price,  or  may  be  considered  as 
part  thereof.  If*he  buyer  give  something  in  earnest  that  he  will 
hereafter  be  the  chapman,  he  may  refuse7  to  perfect  the  agreement 
on  forfeiting  his  earnest,  or  the  vendor  on  forfeiting  double  its 
value ; for  as  the  agreement  was  perfect  before,  it  can  only  be 
rescinded  mutuo  consensu .* 


§ 1646. 

There  are  two  remedies  to  meet  these  cases.  The  one  is 
redhibitio,  which  rescinds  the  contract  entirely : here  the  vendor 
receives  back  his  goods  with  the  profit  on  them,  and  is  bound  to 
indemnification  of  loss  arising  from  those  defects,  which  would 
have  prevented  the  sale  if  known, — this  supposes  a guilty  know- 
ledge on  the  part  of  the  vendor. 

The  other  remedy  is  quanti  minoris ,9  a return  of  so  much  of  the 
price  as  tjie  value  is  decreased  by  the  defects  which,  had  the  pur- 
chaser known,  he  would  not  have  bought.  The  law,  indeed, 
overlooks  puffing  to  obtain  a better  price,  expressed  by  dolus  bonus 
est  solertia ,10  and  by  the  truism,  in  pretio  emptionis  et  venditionis 
naturaliter  licet  contrahentibus  se  circumvenire ,11  but  not  misrepre- 
sentation as  to  facts.18 


1 c-  4.44»  H* 

*0.4,4$,  *• 

* L 3t  . 

4 For  explanation  of  this  word  tee  $ 1520. 

* I-  J,  14»  pr. 

•P.  19,  1,  11,  6. 


VOL.  III. 


* P.  14,  48. 

• P.  10,  1,  13,  t 39. 

10  P-  4.  3»  3- 

11  P.  4, 4, 16,  $ 4. 

”P- 


C 


Pretium  ad 
mesuram,  per 
avenionem. 


Forfeit  of  the 
arrha. 


Redhibitio 
rescinds  the 
contract. 


Actio  quanti 
minoris  indem- 
nifies deficien- 
cies. 


Digitized  by  v^ooQle 


IO 


THS  ROMAN  CIVIL  LAW. 


Mora,  or  default 
in  payment. 
Indemnity  for 
default  of  de- 
livery according 
to  contract. 


Delivery. 
Reciprocal  obli- 
gations of  vendor 
and  purchaser. 
Cash  and  credit. 


Accidental 
damage — who 
responsible  for. 


§ 1647* 

If  the  buyer  delay -payment,  /.  *.,  is  in  mora , the  law  recom- 
penses him  by  a fixed  interest  for  the  money.1  This  is  due  in 
three  cases : By  express  covenant  $ By  litis  contestatio , where 
there  was  no  covenant ; From  the  nature  of  the  thing  sold,  as 
when  it  yielded2  mean  profits  before  payment  of  the  principal  sum, 
which  appears  to  be  a compensation  for  mean  profits  rather  than 
interest  for  delay.  When  wines3  are  sold  and  left  in  custody 
of  the  vendor,  in  default  of  payment  the  purchaser  bears  the  loss 
of  & fell  in  the  market ; for  the  vendor  may  detain4  the  goods  till 
the  price  be  paid,  and  the  purchaser  may  refuse  payment  till 
security3  be  given  to  make  a tide  good,  if  it  be  questioned.  And 
if  a time  and  place6  for  the  delivery  of  the  wines  have  been 
appointed,  such  price  as  they  would  have  fetched  at  the  time  and 
place  agreed  on  ought,  on  'failure  of  delivery  according  to  con- 
tract, to  be  returned  in  lieu  of  them. 

§ 1648. 

The  purchaser  is  bound  to  pay,  and  the  vendor  to  deliver,  nor 
is  the  property  transferred  until  the  vendor  be  satisfied  where  the 
dealing  is  for  ready  money,  nor  can  the  buyer  bring  his  action  for 
the  thing  till  he  have  paid,  nor  can  the  seller  bring  an  action  for 
the  price  till  he  shall  have  delivered,  or  shown  himself  ready  and 
willing  to  do  soj  for  if  he  do  he  will  be  met  with  the  exceptio  rei 
vendita  nec  tradita . If  the  purchaser  have  credit,  si  fidem 
habet , and  is  in  bond  fide , he  becomes  owner  before  payment.  As 
this  is  a contract  mutually  advantageous,  the  culpa  levis  applies  on 
both  sides. 

§ 1649. 

If  the  object  after  bargain  perish  per  casum  in  possession 
of  the  vendor,  the  purchaser  must  still  perform  his  part  of  the 
contract,  provided  the  loss  arise  not  out  of  an  old  defect ; and 
here  it  is  supposed  that  the  three  requisites, — consent,  ware,  and 
price,  have  been  complied  with.  With  respect  to  consent,  if  the 
thing  be  to  be  bought  conditionally  on  tasting  it,  till  this  be  done 
the  bargain  is  not  perfect,  and  the  vendor  will  be  the  sufferer  by 
loss.  This  is  the  case,  too,  with  such  articles  as  consist  in 
weight,  measure,  or  number,  and  consequently  have  to  be 
weighed,  or  measured,  or  counted  out,7  for  here  the  vendor  bears 
the  risque  of  accident $ as  also  when  an  arbitrator  has  been 
appointed  who  has  not,  at  the  time  of  the  accideht,  pronounced 
the  price. 


1 P.  18,  6, 19. 

3 c.  4»  49»  5- 
aP.  18,  6,  i. 

4 P.  si,  i,  31,  § 8. 
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§ 165O. 

Eviction  belongs  generally  to  contracts,  and  signifies  tc  to 
establish  a right.”  The  defendant  in  this  case  is  said  evictionem 
freest  are.  The  common  definition  of  ablatio  rei , therefore,  does 
not  always  apply.  A may  evict  a thing  which  was  never  in  his 
possession:  when  A buys  what  is  in  the  possession  of  a third 
party,  against  whom  A brings  his  action  and  loses  it,  A is  evicted 
in  the  Roman  sense  of  the  term,  although  A was  never  possessed. 

Eviction  may  arise  from  the  nature  of  the  transaction;  Be 
Founded  on  a special  contract ; Or  arise  from  the  fraud  of  another. 
In  the  first  case  some  one  tacitly  or  expressly  promises  to  transfer 
something  to  A which  is  in  the  possession  of  a third  party,  who 
denies  this  right  of  transfer ; hence  it  may  arise  out  of  a sale, 
exchange,  gift  by  way  of  payment,  division  of  a common  pro- 
perty, hiring  (as  when  the  eviction  takes  place  before  expiry 
of  the  term),  gift,  or  promise  to  give  a genus,  as  a horse,  which, 
after  delivery,  turns  out  not  to  be  the  property  of  A. 

The  second  case  is,  where  A gives  a thing  without  previous  pro- 
mise. Among  the  Romans,  this,  being  clad  in  the  form  of  astipu- 
lation, involves  an  indemnity  of  double,  triple,  or  quadruple  the 
wprth  {stipulatio  dupla  tripla  scilicet  astimationis ),  by  way  of 
damages. 

The  third  case  is  founded  on  fraud,  as  where  a person  alienates 
that  which  he  knows  does  not  belong  to  him.1 

§ 1651. 

In  order  to  obtain  an  eviction,  a litis  denunciatio  is  required, 
which  is  in  the  nature  of  a notification  to  him  who  is  liable  to  in- 
demnify the  party  for  loss  in  case  judgment  be  for  the  plaintiff,  and 
calling  upon  him  to  assist  the  defendent ; for  if  this  be  omitted,  the 
right  of  regress  against  such  third  party  is  lost,  at  least  where  the 
case  is  not  so  clear  that  the  defendent  has  in  fact  nothing  to  urge.8 


, % i65*- 

' Addictio  in  diem 3 is  a contract  ancillary  to  the  chief  contract, 
by  which  the  vendor  is  allowed  to  sell  the  thing  elsewhere  if  within 
a stated  time  he  can  do  so  more  advantageously./  This  contract 
is  understood  in  auctions  till  the  last  bid  is  made, ' and  may  be 
either  suspensive  or  resolutive4  (dissolutary) : its  operation  is  as 
follows.  If  a better  offer  occur  within  the  time5  the  seller  can 
withdraw,  but  if  there  be  more  than  one,  they  must  agree  :6  that 
is  to  be  understood  to  be  a better  offer  which  presents  ever  so 
little  extra  advantage,7  but  not  an  equal  sum,  with  the  extra 


*p-  39*5>iM3- 

a P.  19, 1, 11,  § 1%  5 P.  11,  a,  55,  § 1 5 
rrn.  obt  tom.  *,  obs.  35,  § 15. 

’ P.  1»,  *. 

,c-io>3>4>  C.  11,31,  1. 


* P.  18,  a,  a,  pr. ; P.  18,  4,  § 5 ; P. 
41,  4,  a,  § 4. 

fl  P.  18,  a,  1 1,  $ 1 ; P.  18,  a,  13. 

7 P.  18,  a,  4,  § 6 ; P.  18,.  2,  5,  & 14, 
h 3* 


Eviction  in 
emptio  et  ven- 
ditio. 


Transfer  of  pro- 
perty in  the 
possession  of  a 
third  party. 


When  clad  in 
the  form  of  a 
stipulation. 


In  cases  of  fraud. 


Litis  denunciatio 
necessary  to 
eviction. 


Addictio  in 
diem  an  appur- 
tenant contract. 
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Pactum  com* 
miaorium. 


Purgatio  mone. 


advantage  to  the  vendor  of  the  mesne  profits.1  If  the  contract  come 
into  operation,  the  object,  together  with  all  its  increments,  can  be 
demanded  back  ;2  the  same  obligation  applies  to  the  plaintiff  if  he 
have  received  any  thing,3  and  the  object  is  recoverable  even  if  in 
the  hands  of  a third  party  whether  the  conditio  be  suspensiva  or 
resolutiva.  It  depends,  with  respect  to  the  other  contracting 
party,4 *  on  the  will  of  him  who  made  this  arrangement  for  his  own 
advantage  whether  he  will  accept  or  not,  as  in  auctions,6  such 
better  offer.6  On  the  other  hand,  the  first  contrahent  has  the  pre- 
ference, if  he  will  give  as  much  as  the  higher  bidder  ;7  and  if  he 
fear  fraud  or  collusion,  he  may  ascertain  tne  truth  by  oath.8 

§ 1653. 

The  pactum  commissorium  or  lex  commissoria 9 is  not  merely 
applicable  to  bargain  and  sale,  but  to  other  contracts  also ; but  the 
law  has  only  developed  its  operation  in  the  cases  of  contracts 
of  pledge  and  sale.  By  this  generally  is  to  be  understood  a con- 
tract by  which  the  contrahent  will  suffer  some  loss  if  he  do  not 
perform  his  obligation  within  a certain  time ; and  particularly  in 
respect  to  sales,  if  he  fail  to  pay  at  a stated  period  : in  this  case  the 
contract  may  be  made  resolutive  or  suspensive,10  though  this  latter 
is  seldom  contemplated.11  As  soon  as  the  buyer  is  behindhand12 
without  default  of  the  seller,13  this  latter  can  if  he  choose  put  an 
end  to  the  bargain,  or  forego  his  right  by  receiving  tacidy  the 
price,14  judicially  or  extra-judicially.16  The  purchaser  is  allowed 
the  'purgatio  mora  before  declaration  as  far  as  consonant  with 
general  principles,16  but  no  payment  in  part  whatever  avails.17 
The  buyer  is  in  mora  so  soon  as  the  period  fixed  is  past,  but  if  it 
has  not  been  fixed  the  judge  will18  setde  a period  for  payment. 
If  the  bargain  be  then  recalled,  the  purchaser  loses  the  object  with 
all  its  accessories  and  mean  profits,19  even  to  his  earnest,  but  not 
any  portion  of  the  price  already  paid,  save  the  agreement  included 
it,20  in  which  case,  however,  he  does  not  lose  the  increments.21 
With  respect  to  recovery  from  a third  party,  the  same  rule  applies 
here  as  in  the  preceding  section,  concerning  addictio  in  diem.9* 
But  should  the  seller  have  declared  himself  in  either  sense,  such 
declaration  will  regulate  the  transaction.23 


I P.  18, 2, 14, 4 5. 

* P.  18,  2,  4,  pr.  Sc  6. 

*P.2I,  I,  29,  % 2. 

4 P.  l8,  2,  IO. 

* Stryk  U.  M.  D.  18,  2,  § 4. 

•P.  18,  2,9. 

7 P.  18,  2, .8. 

• Hellfeld,  jur.  for.  $ 1003. 

• Donell,  com.  1.  16,  c.  9. 

10  P.  18, 3,  1 ; P.  35,  2,  38  ; Voct.  1.  18, 
t.  8,  § 1. 

II  Gluck  Pand.  16,  B.  S.  306-7. 

**  P*  *8,  3,  4,  $ 1,  4,  dc  18. 


"C.  4,  54,  75  P.  18,  3,7. 

14  Boehm  er,  jus  D.  L.  18,  t.  3,  $ 6. 

17  Lcyser,  sp.  197,  cor.  4. 

I#  P.  18,  3»  2,  & 4,  pr. 

“ P.  18,  3»  4»  Pr-  $ * 5 P.  18»  3» 
Sc  6. 


"C.  4,  54,6;  P.  18,  3,  4,  i x Sc  6$ 
Puf.  t.  1,  obs.  59;  Voct.  1.  18,  t.  3,  § 3. 

“ P-  3»  4»  I 1- 

**  P*  *8»  1,  6,  § 1 ; C.  4,  54,  3. 

WP.  18,  3,  4,  §2. 
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§ l6S4- 

The  factum  de  retrovendendo  is  a contract  by  the  seller  to  have 
the  thing  sold  back  to  him,1 * *  whereout  a personal  right  of  action  only 
arises  against  the  buyer  ;8  notwithstanding  this,  the  thing  may  be 
recovered  from  a third  party  if  the  seller  have  protected  himself  by 
a pactum  protimiseos^  an  agreement  for  first  refusal,  or  concluded 
his  subsidiary  contract,  that  the  offer  to  buy  back  should  dissolve 
the  second  contract.5 *  With  respect  to  that  which  must  be 
observed  in  this  back  sale,  it  is  to  be  remarked  that  the  pur- 
chaser must  return  the  thing  with  all  its  accessories,  though  it 
is  usiial  to  share  the  emblements  not  gathered  with  the  rebuyer  -,4 
on  the  other  hand,  the  rebuyer  must  refund  the  price,5  from 
which  must  be  deducted  necessary  expenses  of  the  buyer  in 
keeping  the  thing  in  order,  but  none  for  the  cultivation,  which 
has  been  compensated  by  the  produce.  It  may  even  be  made 
compulsory  on  the  seller  to  buy  the  thing  back,  in  which  case  it 
is  termed  a pactum  de  retroemendofi 

§ 1655. 

Besides  the  above,  there  are  two  other  contracts  : the  pactum 
reservati  dominii  and  reservata  hypotheca , often  made  till  such 
time  as  the  purchaser  shall  have  fulfilled  his  part  of  the  contract. 
This  latter  contains  at  once  a simple  and  a qualified  lien  ; the  first 
does  not  suspend  the  acquisition  of  the  proprietorship,  but  is  in 
fact  a resolutive  contract  by  which  the  relapse  of  the  ownership  is 
reserved  in  case  the  purchaser  become  insolvent,7 — hence  the 
casual  loss  of  the  object  damnifies  this  latter.8 


§ 1656. 

The  pactum  protimiseos  gives  the  right  of  recovery  from  a third 

S.  It  is  a mere  personal  right,  and  not  available  against  a 
party,  except  when  he  who  agreed  for  the  first  sale  reserved 
to  himself  a lien,  or  added  & pactum  reservati  dominii . It  may 

arise  out  of  a testament  ( testamentarium ),  or  on  other  grounds 
(legale).  Examples  of  this  latter  will  be  found  in  emphyteusis,® 
also  in  case  of  bankruptcy,10  or  metals  dug  up  by  subjects,  but 
claimed  bj  the  fiscus.11  It  is  properly  only  a preference,  not  a 
right  of  first  purchase, — as,  for  instance,  when  at  an  auction  one 
bids  as  much  as  another.18 


1 P.19,  5,1*3  C.4,54,*. 

* C-  4»  54*  * i Hopmer,  $ 873,  n.  3. 

* Emminghaus  ad  Cocceii,  1.  18,  t.  1, 
30.36. 

4 Coccdi,  L 18,  t.  1,  <ju.  43. 

•Puf.  L a,  obs.  75. 

4 Muller,  1.  c.  obs.  391. 


7 Hert  de  reserv.  dom.  (op.  v.  2,  t 3), 

h $ 7»  *3»  H*  *5- 
• Lauterbach,  coll.  1.  19,  t.  2,  § 13. 

9 P.  42,  5,  16  ; C.  4,  38,  14. 

10  P-  5>  1*  i C.  4,  38,  14. 

11  C.  11,  6,  1. 

19  C.  10,  3,  4 j vide  § 1652,  h.  op. 


The  pactum  de 
retrovendendo, 
and  protimiseos. 


Pactum  reser- 
vati dominii  et 
.reservat»  hypo- 
thecae. 


Pactum  proti- 
miseos. 
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The  actions 
applicable  to 
emptio  et  ven- 
ditio. 

Actio  empti 
and  vendid. 


§ *657- 

Emptio  venditio  being  a contractui  bilateralis , aqualis  y nominatus , 
two  actiones  directa  arise  out  of  it, — the  actio  emptij  and  the  actio 
venditi . 

The  actio  empti  is  instituted  by  the  buyer  where  he  has  fulfilled 
his  share  of  the  contract — that  is,  paid,  or  offered  to  pay,  the 
price  agreed,  but  has  not  received  the  thing  in  dispute  from  the 
seller  or  his  heirs — against  such  vendor  for  recovery  of  the  specific 
thing,  its  accessories,  and  mean  profits,  with  such  damages  as  may 
have  arisen  from  ordinary  neglect.  The  thing  must  be  specifically 
delivered,1  nor  can  such  delivery  be  satisfied  by  an  equivalent  of 
indemnification2  for  pacta  sunt  servanda;  but  if  the  specific  de- 
livery be  impossible,  the  plaintiff  must  be  satisfied  with  the  value.5 
If  the  object  be  in  the  possession  of  a third,  he  must  obtain  it 
back  from  him  as  he  best  may,  and  put  the  purchaser  into  posses- 
sion. He  must  deliver  it,  with  the  emblements,  fructus  pendentes , 
and  all  such  as  he  may  have  gathered,  percepti , after  the  date  of  the 
sale  ; 4 but  those  then  severed,  separati , belong  to  the  vendor.  The 
purchaser  has,  moreover,  a claim  to  accessories5  since  the  bar- 
gain,— e.  g.j  alluvium  and  appurtenances. 


§ 1658. 

Pertinentia  Appurtenances  are  all  such  accessory  things  as  must  in  nowise 

« ve^ndkio!”^0  separated  from  the  principal  thing.  Some  laws  enact  that  a 
thing  shall  not  be  severed  this  makes  it  an  appurtenance.  Occa- 
sionally the  owner  makes  one  thing  an  appurtenance  to  another, 
as  when  a moveable  is  combined  with  an  immoveable,  not  from 
mere  whim,  for  pleasure,  or  for  ornament,  but  to  improve  the 
value  of  such  principal  thing, — as  building  a boiler  into  a wall ; or 
when  destined  to  be  inseparably  annexed  to  the  principal  thing, — 
as  roof-tiles,  windows,  doors,  and  the  like.  Lastly,  when  it  is 
enacted  that  a moveable  shall  not  be  separated  from  the  immoveable, 
— as  a garden,  a barn,  a stable,  annexed  to  an  house, — in  which 
cases  whoso  buys  the  principal  thing  buys  that  which  is  annexed 
to  it  impliedly.  • 


>0.8,48,35  P.  19, 1, 11, §2 5 P.19, 

i,i5,§i. 

* Some  (Bulgarus  Axo  Hugolinus  Meier 
Coll.  Argent,  tit.  de  act.  emt.  th.  8 5 Reb- 
han.  paralymp,  p.  1005  Fachin,  controv. 
lib.  2,  c.  305  Faber,  rational  ad  I.  25,  D.  5 
de  cont.  E.  V.  et  in  error  Prag.  Decad. 
85,  Err.  4,  sqq.  5 Schulting,  the*,  controv. 
dec.  68,  th.  4,  sqq.  5 Mascov.  opusc.  p. 
117)  great  names  mold  and  modem  times 
think  otherwise,  and  such  is  the  rule  of 
the  English  common  law. 

* Some  passages  (P.  19,  1,  1 5 P.  19,  1, 

Ut  § 9 5 c 4*  49s  4>  P-  i0>6*  10 i ?• 
4,  21,  17)  say  that  the  purchaser  who  fails 
to  deliver  may  be  sued  for  the  value.  I.  3, 


14,  $ i ; I.  3,  »4,  § i ; P.  19, 1,  11,  § a ; 
P.  19,  I,  30,  $ I j Vinn.  ad  I.  3,  24,  § 1 ; 
Franzk  ad  Pand.  tit  de  act.  empt.  n.  28, 
sqq.  et  in  exercit.  1 x,  quaest.  1 5 Cocceii, 
jur.  controv.  eod.  tit.  quaest.  4 5 Lud.  Men- 
ken diss.  de  venditore  ad  rei  venditae  neces- 
sariam traditionem  obligato  in  select.  dla»_ 
jurid.  n.  17 : ergo,  it  is  inferred  that  he  may 
tender  the  value  5 but  this  is  hardly  logical 
reasoning,  so  long  as  he  can  deliver  speci- 
fically. Equity,  following  the  Roman 
rule,  compels  specific  performance. 

4 a 4, 49, 135  p.  19, 1, 13,  § 10. 

* P.  19,  1,  13,  § i»;  P.  18,  6,  13  5 P. 
47»  1»  >4»  * «°- 
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§ 1659. 

The  actio  venditi  lies  on  the  part  of  the  vendor  against  the  Actio  vrnditi 
purchaser  or  his  heirs,  who  have  bought  and  obtained  his  goods, 
but  do  not  pay  him  the  sum  agreed,  for  recovery  of  the  price,  with  ^ycc. 
interest  and  indemnification  for  damage,  by  reason  of  culpa  lata  or 
levis  done  by  the  purchaser  to  the  vendor,  for  repayment  of  the 
expenses  laid  out  on  account  of  the  thing  at  issue,  with  whatever 
may  have  been  specially  agreed, — for  instance,  they  returned  the 
thing  if  sold  to  their  party. 

The  ^uyer  can  demand  interest  from  the  day  of  delivery,  if  the 
contract  were  for  ready  money,  for  from  that  time  the  purchaser 
has  the  use  of  it ; thus  the  question  of  delay  arises.  Now,  if  the 
purchaser  cannot  bind  the  vendor,  and  pays  the  money  because 
a third  party  threatens  eviction,  and  the  court  attaches  the  sum, 
he  must  nevertheless  pay  the  interest  j1  thus  the  price  in  arrere  is 
paid  into  court.  If  the  bargain  were  on  credit,  it  depends  on 
whether  interest  were  contracted  for  or  not ; if  so,  it  must  be 
paid, — but  if  not,  then  the  purchaser  pays  interest  only  if  he 
remains  in  arrere  beyond  the  period  agreed,  for  in  all  sales  on 
credit  a certain  interest  is  added  to  the  price  in  advance  : thus,  if 
the  purchaser  keep  his  time  he  is  not  liable  for  interest. 


§ 1660. 

The  same  general  principle  applies  to  bargam  and  sale  under  the 
Mussulman  as'  under  the  civil  law j still  there  are  some  notable 
differences  It  is  defined  to  be  an  exchange  of  property  (mal)  for 
property  by  mutual  consent,  or  by  reciprocal  delivery.*  This 
contract  may  be  concluded  by  parties  present  or  absent,  by  mes- 
sage, letter,  or  by  a slave  under  his  master’s  authority. 

The  acceptance,  as  well  as  the  proposal,  must  be  in  plain  and 
definite  words,  but  no  set  formula  is  required.  The  past  tense  is 
conclusive  of  intention,  as  44  I have  bought,”  44  I have  sold  ; ” but 
if  the  present  be  used,  44  I buy,”  44  I sell,”  either  the  adverb 
“ now”  must  be  added,  or  an  intention  to  contract  de  presents 
evidenced.  The  imperative  mood  is  a mere  invitation  to  deal ; 
thus,  if  one  say  44  buy,”  and  the  other  answer  44  I have  bought,” 
the  seller  must  reply  44 1 have  sold.” 

Consent  may  be  given  impliedly  by  the  taking  possession  by  the 
purchaser,  or  oy  payment  of  the  money  where  the  proposal  for 
sale  is  made  in  the  alternative.  If  a seller  say  44 1 will  sell  for  ten,” 
holding  the  cloth,  and  the  purchaser  say  44  No,  but  for  five,”  and 
then  take  it  and  go  away,  he  must  pay  ten ; but  if  he  take  it  and 
say  44  No,  but  for  five,”  and  then  go  away  with  it,  he  pays  but 
five : thus,  temporary  possession  determines  disputed  price. 


Bargain  and 
sale  according  to 
the  Moham- 
medan law. 
Definition. 

May  be  consti- 
tuted by  present 
parties,  message, 
or  letter. 
Acceptance 
must  be  clear 
to  constitute 
consent. 


Implied  consent 
by  possession  or 
payment. 


1 c.  4,49, 

* Baillie,  Moohummudan  Law  of  Sale,  London,  1850. 
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Meeting  re* 
quired. 


Retraction  of 
bargain. 


Delivery  or 
vacation  of  pos- 
session neces- 
sary. 


Price. 

No  distinction 
between  emptio 
venditio  and 
permutatio. 


Things  appur- 
tenant to  houses. 


§ 1661. 

Meeting  of  the  contracting  parties  is  necessary  to  constitute  con- 
sent, and  by  that  meeting  is  meant  that  the  parties  be  face  to  face  ; 
and  there  must  be  a unitas  actus : if  the  sale  be  contracted  by 
letter,  the  place  of  the  receipt  of  the  letter  is  equivalent  to  the 
place  of  meeting ; so  the  meeting  of  an  agent  or  messenger»  the 
meeting  of  the  principal.1 

§ 1662. 

All  sales  may  be  retracted  before  definite  acceptance  or  pos- 
session taken,  and  the  price  is  that  of  the  moment  of  acceptance 
when  the  purchase  is  made  at  the  price  of  the  day. 

When  the  M option  of  days”  is  stipulated  for,  it  is  limited  to 
three,  after  which  the  bargain  is  irrevocable.* 

§ 1663. 

Delivery  is  strictly  necessary,  and  the  price  must  be  first  paid. 
Vacating  possession  is  equivalent  to  delivery,  though  on  the  pre- 
mises of  the  vendor.9  In  cases  of  symbolical  delivery,  the  handing 
over  of  the  key  is  not  sufficient  without  the  words,  u I have 
vacated  between  you  and  this  house  \ ” and  if  the  house  be  out  of 
sight,  and  so  far  aistant  that  the  purchaser  can  not  lock  the  door, 
the  one  saying  u I have  vacated,”  and  the  other  answering  c<  I 
have  taken  possession,”  would  be  an  insufficient  seisin ; even  so 
if  the  bargain  be  concluded  by  both  parties  in  the  house,  and  one 
does  not  thereupon  leave  it.  Hence  actual  delivery  is  required  in 
the  case  of  moveables,  and  a very  strict  symbolical  delivery,  termed 
u vacation  of  possession,”  in  the  case  of  immoveables.  Things 
having  the  innate  power  of  motion  are  reduced  to  possession  by 
the  taking  : thus,  if  a slave  make  a step  with  the  purchaser,  he  is 
delivered, — and  even  so  if  the  purchaser  mount  a horse,  an  ass, 
or  a camel,  or  drive  home  a cow  or  other  beast,  or  hying  hands 
on  it  after  vacation. ' Re-sale  cannot  be  effected  before  a valid  title 
has  been  acquired  by  delivery  by  the  first  purchaser. 

§ 1664. 

Price  ( thumun )4  may  consist  in  money  or  in  other  goods, 
consequently  there  is  no  distinction  between  sale  and  barter 
(permutatio).  Dirrhems  or  deenars  are  always  price  ; otherwise 
the  thing  defined  is  the  object  sold,  and  what  is  not  defined  is 
looked  upon  as  price. 

§ 1665. 

Some  things  are  appurtenant  to  the  principal  object  sold : thus, 
if  a person  buy  a lodging5  ( munzil ),  w with  all  its  rights  and  advan- 

1 1.  c.  p.  13,  14.  5 1.  c.  p.  63.  3 1.  c.  p.  29. 

4 1.  C.  p.  19.  8 l c.  49,  et  *qq\ 
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tages,”  that  which  is  abbve  is  not  included,— if  he  buy  an  apart- 
ment or  beit  under  the  same  terms,  they  are  included  ; but  if  he  Beit, 
buy  a dir  or  mansion,  or  a kureeut  or  villa,  both  upper  and  under  Dar. 
stories  are  included  without  any  stipulation  for  u rights,”  &c.  Kureeut. 

A way  or  stream  of  water,  unless  mentioned,  is  not  included 
unless  the  general  words  c<  with  all  its  rights  and  advantages,”  or 
c<  with  everything  great  and  small  belonging  to  it,”  or  ct  entering 
or  issuing  from  it,  be  used.  Together  with  the  purchase  of  a 
dar  or  mansion,  out-buildings  pass,  and  all  included  within  the 
enceinte  or  dowr , but  a garden  will  not  pass  except  it  be  in  the  Dowr. 
court-yard.  Things  laid  up  in  a mansion  are  not  included  in  the 
sale,  with  or  without  general  words.  A fixture  is  that  which  is 
permanently  attached  to  the  ground  whereon  the  mansion  or  villa 
stands  mediately  or  immediately  ; hence  fixed  locks  pass, — not  so 
padlocks.  Ovens  and  coppers  set  pass, — not  so  millstones  worked 
by  animals,  yet  water-wheels  pass ; moveable  ladders  do  not  pass, 

' but  fixed  staircases  do. 

Land  passes  with  all  that  is  on  it,  except  fire-wood,  trees,  osiers,  Things  appur- 
and  the  like,  for  they  are  in  the  nature  of  a crop  ; also  with  all  that  tenent  10  Uwi* 
is  under  it,  such  as  mines  and  minerals,  as  also  by  the  English  law. 

Crops  stored  and  standing  do  not  pass,  except  the  grant  be 
“ with  everything  great  or  small,  in  it  or  of  it,”  omitting  the  con- 
tinuation 4C  of  its  rights  and  advantages” — which  latter  words,  ' 
however,  pass  a right  of  water  for  irrigation  ( shtrb ),  water-course,  Shirt, 
or  private  way.  Tombs  do  not  pass,  as  in  the  Roman  taw,  for 
they  are  not  in  commerce,1  nor  seed  sown  before  it  shall  have 
vegetated.  A tree  purchased  to  cut,  does  not  pass,  and  one  to 
remain,  does  include  the  land  it  stands  on.  Trees  sold  at  a guess 
of  so  many  loads  for  a fixed  price  are  to  be  taken  to  be  so  many, 
though  they  turn  out  in  fact  to  be  more  or  less. 

A stave’ s clothes  pass  with  him,  and  the  seller  must  at  least  find  Thing*  appur- 
him  enough  to  cover  his  loins,  but  jewels  are  not  included.  A ‘eb"^nt  to  moTC" 
slave’s  property  does  not  pass  to  the  purchaser  with  him.  The 
bridle  of  a horse,  the  nose-ring  of  a camel,  and  any  thing  neces- 
sary to  restrain  any  animal,  passes  with  him.  The  halter  of  an 
ass,  also  his  pack-saddle  and  saddle-cloth,  arc  included,  because  he 
cannot  be  made  available  without  them ; not  so  with  cattle,  but 
their  young,  if  exposed  with  them  in  market-overt,  follow  the 
venter.  A simple  pearl  found  in  a fish’s  belly  passes  not ; but 
if  it  be  in  its  shell,  it  passes. 

£ 1666. 

As  usury  (termed  reba)  is  forbidden,*  the  Mohammedan  law  is  Usury  forbidden; 
evaded  by  a sale.  Things  generally  weighable  must  be  sold  in  ^ic. 

equal  weights  against  weighable  things,  and  things  generally 

1 § 9x7,  h.  op.  et  sq.  they  shall  continue  therein  for  ever.  God 

* God  hath  permitted  selling,  and  for-  »hail  take  hi*  blessing  from  usury.— Koran 
bidden  usury.  But  whoever  retumeth  to  (Sale),  vol.  i.  p.  50. 
usury  they  shall  be  companion  of  hell  fire ; 

VOL.  III.  D 
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Accidenti  are  at 
the  risk  of  the 
vendor. 


Locatio  conduc- 
tio  the  lecond 
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Definition. 


Resembles 
emptio  venditio 
generally. 


Distinctions  ap- 
plicable to  the 
varieties  of  this 
contract. 


measurable  against  measurable  ; any  excess  of  one  over  the 
other,  irrespective  of  quality,  is  usury,  but  both  may  be  sold 
against  dirhems.  The  law  is  evaded  by  one  lending  to  the  other 
for  twelve  dirhems  that  which  in  the  market  is  only  worth  ten, 
which  sum  the  loanee  realizes.  The  right  of  retention  as  to  the 
whole  subsists  so  long  as  any  part  of  the  price  of  an  object  sold  on 
credit  remains  unpaid. 

§ 1667. 

Contrary  to  the  maxim  of  the  civil  law,  periculum  rei  vendita  ^ 
nondum  tradita  est  emptoris , the  responsibility  for  accidents 
occurring  to  an  object  sold  is  the  vendor’s : thus,  if  a thing  sold 
perish  before  delivery,  the  sale  is  cancelled.  If  the  vendor  under- 
take to  send  home  an  article,  and  it  perish,  he  bears  the  loss  5 but 
if  the  purchaser  say,  <c  Send  it  home  by  my  servant,”  or  tc  Hire  a 
man  to  bring  it  home  to  me,”  the  loss  falls  on  the  purchaser,  for  the 
delivery  is  held  to  have  been  complete  by  the  agency  of  the  servant. 


§ 1668. 

The  next  consensual  contract  is  that  of  letting  and  hiring,  and 
consists  in  the  loan  of  the  use  of  an  immoveable  or  of  a moveable, 
corporeal  or  incorporeal  object,  in  consideration  of  a definite 
recompense  j hence  locatio  conductio  is  defined  to  be  contractus  juris 
gentium  consensu  constans  de  re  utenda  vel  facienda  pro  certa  mer - 
cede*1  Another  definition  is,  locatio  conductio  est  contractus  consen - 
sualis  de  re  pro  certa  mercede  fruenda , vel  opera  pr a standa.  In  its 
nature  it  resembles  very  closely  the  preceding  contract  as  to  the 
general  principles  by  which  it  is  ruled,  and  it  will  therefore  be 
necessary  frequently  to  refer  to  that  contract  to  avoid  needless 
repetition.  Locatio  conductio , like  emptio  venditio , is  a compound 
word,  and  requiring  as  that  contract,  the  consensual  agreement*  of 
the  contracting  parties,  of  the  letter  and  of  the  hirer,  an  object 
and  a price,  and  differs  only  in  respect  to  the  property  in  the 
object,  which  is  not  transferred,  but  merely  its  use. 

The  Romans  make  distinctions  as  to  tne  sort  of  locatio  con- 
ductio: thus,  it  may  be  de  re  utenda  for  the  use  of  a thing,  or  for 
the  performance  of  work  or  works  j if  operis  ( faciendi ) it  may  be 
termed  a special  agreement,  as  to  build  a house  t>r  any  particular 
part  thereof ; to  undertake  the  carpenters’  or  bricklayers’  depart- 
ment j or  operarum  ( faciendarum ),  which  is  a general  hiring  to  per- 
form all  services  attached  to  the  particular  office— as  of  a cook,  &c. 

Inasmuch  as  it  is  a consensual  contract,  it  is  after  consent 
perfect  so  soon  as  it  is  performed 3 : should  it,  however,  have  been 
agreed  that  it  is  not  to  operate  till  reduced  to  writing,  and  signed 
by  the  contracting  parties,  its  operative  force  will  date  from  such 
time,  and  until  then  either  party  is  at  liberty  to  recede  from  it. 


•I.3,aj.pr. 

*£•*?»*.  i- 

English  lawyers  distinguish  between 


contracts  executed  or  performed  which  cor- 
respond to  consensual  contracts,  and  con- 
tracts executory  or  to  be  performed. 
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In  the  case  of  an  immoveable,  the  rent  is  denominated  pensio^ 
hfoUiopj  or  <TTcyov6fjuov  3 in  other  cases,  reditus  or  redactus , and 
generally  merx . 

The  locator  is  he  who  puts  the  work  out, — the  conductor , other-  Locator  pots 
wise  termed  redemtor , he  who  undertakes  die  performance  of  it  5 oot,u^.!?^lac*  • 
still,  if  we  consider  these  two  words  with  reference  to  the  labour  w 

bestowed  on  the  work  in  course  of  performance,  the  terms  are  mance, 
changed — the  workman  becomes  the  locator  operarum , because  he 
lays  out  and  invests  his  labour  in  certain  works  : hence  a frequent  Gonfalon  of 
confusion  arises  in  the  sophistical  use  of  this  term,— such  cases  ***** tKZVMm 
may,  however,  be  cleared  up  on  application  of  this  rule  to  the  case 
in  point : — The  locator  either  work%  on  the  thing  himself,  or 
employs  labour  whereby  to  obtain  a benefit ; the  workman’s  object 
is  similar,  viz.,  to  obtain  a profit.  . 

§ 1669. 

This  contract  might  be  either  public  or  private  in  its  nature.  Locario  conduc- 
Public  in  respect  of  the  publican /,  who  were  often  of  the  eques-  ^^^coaSme 
trian  rank,1 *  and  consequently  for  the  most  part  men  of  integrity,  wp™te. 
honestissima  verbi  et  Jirmamentum  ceterorum  ordinum ,*  which  is  j- 

testified  by  there  being  a statue  erected  to  one  as  a faithful 
steward.3  In  the  provinces,  however  (provinces  and  colonies 
were  formerly  as  now,  it  appears,  treated  by  the  parent  state  in  a Jews  employed 
step-motherly  style),  this  office  was  for  the  most  part  in  the  hands 
of  Jews,  for  which  we  have  the  evidence  of  the  New  Testament,4  province*!  * 
as  well  as  to  the  fact  of  the  employment  of  a telones  or  publicanus 
being  inconsistent  with  any  thing  like  common  honesty ; had  a 
statue,  therefore,  been  erected  in  the  provinces  to  one  of  these 
functionaries,  with  a like  inscription,  it  must  have  been  interpreted 
to  mean  that  the  exception  was  next  to  a miracle. 

Heineccius5  corroborates  this  report  in  strong  language : At  ab 
exteris  hi  publicani  tanto  majori  habebantur  despicatui , maxime  a 
Judeeisy  qui  eos9  tanquam  pestem  reipublica  et  generis  humani  pro-  The  Roman 
pudium  abominabantur , and  the  Senate  ultimately  appears  to  have  forbid- 
taken  the  matter  up,*5  and  forbidden  knights  to  accept  this  employ-  the  officio?1 * 
ment  even  in  Italy.  telone*. 

The  publicani  were  engaged  in  collecting  the  vectigalia  and  Office  of  the 
tributa J under  their  denominations,  appropriate  to  the  sources  JoUectvecrigalia 
from  which  they  were  drawn.8  * The  decuma  and  scriptura  and  tributa, 
applied  to  taxes  on  land,»  the  portoria  to  harbours,  venalium  rerum 
chiefly  to  slaves,  cotorarium  to  whetstone  quarries,  metallorum  to 

1 CSe.  pro  Cn.  Plancio,  13.  I Polyb.  6, 15,  p.  646.  This  word  it  used 

1 CSc.  pro  Lege  Manil.  2 A 7.  quia  vectigalia  et  ultro  tributa  ad  kaxtam 

* Suet.  Vetjp.  1,  caXwg  TiXoyrpavri.  fubticam  conducebant,  brought  them  to  public 

4 Math,  xviii.  17  j Mark,  ii.  15  | Luke,  auction. 

▼. *7.  • P.  49,  14,  3,  § 6;  C.  4,  65,  7. 

* Ant  3,  23,  27  § C.  22,  26,  18.  • P-  50»  >7»  § i* 

"Sig.  de  ant  jur.  civ.  Rom.  2,  4,  p. 

Wp-39*4t 
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vilifies,  picari drium  -to  bitumen  or  pitch  pits,  vectigalia  salinarum 
to  salines,  vicessimorum  to  inheritances  and  manumissions. 

The  ultro  tributa  applied  to  the  costs  of  public  works,  which 
the  censors  determined  at  succeeding  periods  of  five  years  (lustrum) 
should  be  undertaken  for  the  account  and  benefit  of  the  State. 

Some  publicani  ivere  termed  municipes ,l  which  Festus  defines  to 
be  qui  quid  a populo  emit,  conducitur , quia  manu  sublata  significat  se 
auctorem  emptionis  vel  conductionis  esse . Another  explanation  is 
fonpd  in  Bedianus Mancipes  principes  publicorum  esse  qui 
quastus  su\  causa  exigenda  a sociis  suo  periculo  exigunt  et  res- 
publica represent  ant ; they  therefore  may  be  termed  the  principal 
farmers  of  the  public  revenue,  resembling  the  fernbiers  generaux 
of  France  under  the  Bourbons. 

The  second  species  of  farmers  of  the  public  revenue  'were  the 
pradesj  qui  populo  se  obligabant , interrogatique  a magistratu , si 
prades  sinty  respondebant , prades .* 

Socii 4 were  those  admitted  to  partake  in  the  profit  by  the 
mancipes  and  prades , as  associated  with  them, — in  other  words, 
they  were  sub-collectors  or  a commission.  It  was  the  business  of 
the  municipe?  apd  pnedes  to  superintend  public  auctions,  termed 
subhastationes .5 

§ 1670. 

Locationes  privata  differ  from  publica , in  that  an  individual  lots 
to  hire  his  moveable,  his  immoveable,  or  his  services  ; they,  how- 
ever, in  general  followed  the  example  of  th t publica.  Farms  were 
leased  for  quinquennial  terms,6  as  well  as  for  septennial,  a differ- 
ence which  must  be  referred  to  the  Old  Testament,  seven  being 
a mystic  number7  among  the  Jews,  and  imported  into  Christianity. 

The  kalends  of  July  was  a favourite  season  for  the  commence- 
ment of  the  leases  of  immoveables,  and  those  of  March  for  other 
hirings,  a circumstance  probably  attributable  to  the  season.  Rents, 
pensiones*  and  wages,  mercedes f therefore,  were  due  and  payable 
at  these  periods. 

§ 1671. 

Generally  all  are  competent  to  this  contract  who  have  the  free 
disposition  of  their  property,  except  certain  persons, — :as,  for  in- 
stance, decuriones— bepau.se  it  is  said  to  be  beneath  their  dignity. 
The  better  reason,  however,  is  tha{,  as  government  officers,  they 


1 v.  mandpes. 

• A icon.  Ped.  in  divinat,  p.  29. 
a Festus  v.  Praede*. 

4 Sigon.  dc  ant.  jur.  civ.  Rom.  2,  4,  239. 

• Cbm.  Nepos  in  Att.  6,  3 .5  Columella 
de  Te  rust.  1,  Praefat,  § 20 } Ovid,  Epiit.  ex 
Ponto,  4,  5,  19,  et  4,  9,  45. 

• C.  4,  2,  4,  § i ; P.  24,  3,  25,  $ 4 ; 
P*  34»  3»  *6}  P.  45,  1,  89;  Plin.  Epist. 

> 37  i P-  19»  *3>  $ 11  i P-  19»  *4» 

2&4. 


7 So  ako  40  used  to  signify  an  indefinite 
number-^ a*  pvpia  among  the  Grades, 
and  100  with  us.  The  English  practice 
has,  in  many  instances,  reduced  the  sep. 
tennial  to  a quinquennial  term,  which  is 
well,  as  men  dq  not  live  so  long  as  in  the 
days  of  Meth  u*  Saaleta. 

•P.  18,  1,  41,  pr.j  P.  19,  2,  60;  P. 

4>  9»  Pr->  Mart*  EP*  S2f  32}  Suet. 
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were  incapable  of  lUufortRkmg  contracts  for  government,  in  avoid- 
ance of  fraud,1  $*Uifrs*  M d cleris  cannot  hire  any  farms : the 
first,  because  he  is  occupied  in  the  service  of  the  State  *,  and  the 
latter,  because  bo  is  engaged  in  the  cure  of  souls.  Guardians  can 
farm  no  property  which?  be|ongs  to  the  prince  of  the  country,  in 
order  that  they  be  not  interrupted  in  the  duties  of  their  guardian- 
ship, and  because  the  fiscus  might  suffer  by  the  prior  tacit  hypothek 
of  the  wan}  should  th§guardian  become  insolvent. 

It  is  an  error  to  infer,  from  C.  1 1, 18,  that  workmen  engaged  in  Error  as  to 
noisy  trades — as  smiths,  &c.— «-are  precluded  from  taking  premises  nmsance** 
near  those  engaged  in  learned  professions.  The  remedy  against 
these,  is  of  another- description,  the  law  cited  only  prohibiting  the 
audkory  of  qpe  professor  being  so  near  that  of  another  as  to  be 
njutually  moon  venient.5 1 1 

If  it  bo  a contract  for  opera  liieralesytufch  as  the  services  of  an  The  contract 
advocate,  who  in  Rome  did  his. client’s  business  gratuitously,  it  is 
cmpcactus  iuapdati%  because  the  advocate  is  not  hired  but,  rewarded.4  nS^raies.  ^ 
The  merces  is  termed  zxibonarariumy  when  paid  in  advance  for  in- 
struction in  , apy  science,— in  which  case  it  is  a contract  of  do  ut 
faciosy  but  an  action  de  prescripts  verbis*  will  lie  for  recovery  of 
2 prpMtncticum^  Qthcriwse  tcnned  an  honorarium, 

§ i672- 

T$e  object  of  tfiis  contract  must  consist  in  things  or  services  ; This  contract 
in  the  former  case  of  such  as  are  not  consumable,  and  are  in  conti*in 
commerce.  A cask  of  wine  or  a bushel  of  corn,  res  fungibtlesy  or  ser" 
if  lent,  are  returnable  in  fpecie7  and  therefore  cannot  be  the  qbject 
o(  a hirings  With  respect  to  the  seryices  they  must  be  opera 
bo^etta:6  thus,  no  one  can  hire  an  assassin,— moreover,  the  acts 
must  he  facta  qua  locari  plenty  and  what  such  are  may  be  doubted  ; 
generally  they  must  be  understood,  of  opera  illiberalesy  not  liberales . Services  must 
A rtal  servitude,  inasmuch  as  it  is  granted  for  the  benefit  of  a piece  he  illiberales, 
of  land,  as  right  of  way,  &c.,  cannot  be  let  without  the  land  on 
which  they  attach,  and  with  which  therefore  they  run,  locare  ser- 
vitutem nemo  potest  J 

Thus,  not  only  cattle9  houses,  lands,  mines,  may  be  let  for  hire, 
but  also  the  rights  of  hunting,  fishing,  toll,5  service,  labor,  &q. . 

§ i*73- 

The  price,  mercesypensioy  reditus , redaction,  must,  as  the  pretiumy  of  the  Mere  or 
consist  in  a certain  sum  of  money,  pecunia  numeratay  which  is  equivalent, 
regarded  as  an  equivalent  for  the  use  of  the  thing,  or  for  the  work 

**v.  *0.4,65,31. 

9 Contra,  Thibaut  Syst  des  P.  R.  § 513. 

**•  ">6,  1 5 P.  50,  « j,  1,  $ 4 * 5.  In 
locaGo  conductio  there  is  no  locus  poeniten- 
tiae aa  there  is  in  innominate  contracts, 
therefore  the  distinction  became  important. 

9 P.  50, 14, 3,  de  proxeneticis,  brokerage, 
commission  agency,  A.  F.  Trendelenburg 


dies,  de  honorario  ejuaque  a mercede  dis- 
crimine. Kil,  1775. 

• p-  >9. 5. 5.  § »• 

1 P.  a,  44  5 Stryk,  us.  mod.  tit.  de  serv. 
pned.  rest.  $ u j Voet.  ad  Pend,  tit  com. 
praedior.  n.  g. 

41 P*  7»  9>  5 > 4»  4. 
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and  labour,  for  otherwise  it  is  one  of  the  innominate  contracts, 
according  to  circumstances,  do  ut  facias,  facto  ut  Acs , or  facto  ut 
facias  i there  is,  however,  one  exception,  price  in  kind — as  in 
case  of  a fruit-bearing  object  being  let  on  condition  that  the  hirer 
receive  part  of  the  produce  in  payment,  which,  if  such  portion  be 
determinate  and  specific, j is  looked  upon  as  a real  locatio  conductio ,* 
but  if  relative  to  the  quantity  produced,  and  not  specific,  it  is  a 
colonia  partiaria — in  fact,  a societas  or  partnership,  metairie .* 


Conditions  of 
the  menu 

Must  be  Ten 
justs. 


Equitable  juris* 
diction’of  the 
judge. 


Contract  may 
be  express  or 
tacit. 


§ 1674. 

Merces  debent  esse  vera,  and  also  justa , for  it  is  a commodatum  if 
the  use  be  given  without  rent,  or  a mandatum  if  the  service  be 
gratuitous.*  By  justa  is  meant  proportionate  or  adequate,  but 
what  is  fixed  by  law  cannot  be  changed  ; if  this  be  not  the  case, 
the  question  of  damage  above  the  hair*  arises.  Nor  can  the  locator 
sue,  save  the  rent  be  less  than  half  the  true  value ; nor  the con- 
ductor, except  where  the  rent  be  more  than  half,5— for  here  the 
same  rule  applies  as  in  the  emptio  venditio  fi 
The  judge  will  sometimes  remit  an  equitable  part  of  the  recom- 
pense—as  when  the  conductor  cannot  use  the  thing  hired  in{  the 
manner  intended,7  or  when  he  could  not  receive  the  profits  of  the 
estate  he  formed,  by  reason  of  inundations  or  other  inevitable  acci- 
dents, unless  indeed8  there  was  such  a profit  in  the  previous  year 
as  made  amends  for  those#  losses,  for  rent  is  payment  in  lieu  of 
profits.  If  the  price  be  subject  to  the  determination  of  a thinJ 
party  in  the  beginning,  it  is  an  innominate  contract,  and  no  letting, 
and  hiring, — not  so  if  ultimately  referred  to  arbitration.^  *' 

This  contract  may  be  made  tacitly  as  well  as  expressly, — in  ' 
which  former  case  a dispute  may  arise,  although  the  contract  is 
as  binding  as  if  expressly  entered  upon 5 thus,  a man  may  enter  a 
ferry-boat,  upon  the  tacitly  implied  contract  to  pay  the  same  as  his 
fellow-passengers,  or  the  usual  and  customary  charge — or  a tenent 
by  holding  over,  if  the  party  at  the  expiry  of  this  term10  continue 
in  possession,  making  the  same  use  of  the  thing  as  heretofore  by 
the  owner’s  sufferance,  in  this  case  the  merces  is  termed  legitima . 

Another  tacit  condition  is  that,  in  case  of  a house,  for  instance, 
the  tenent  deliver  up  possession  when  the  landlord  require  it,11 
for  the  latter  would  not  have  let  it  had  he  wanted  it  for  himself, 
otherwise  he  cannot  expell  the  tenent  so  long  as  he  punctually 
pay  his  pensio  or  rent ; but  if  he  abscond  or  cease  to  pay  for  two 
years,  the  landlord  may  not  only  break  open  the  door1*  of  the 


1 Vinn.  ad  I.  3,  25,  § %.  - 

* C.  6,  65,  21 ; P.  10, 2, 25,  $ 6.  Such 
farmer  is  termed  in  French,  m£taytr  ,•  in 
German,  Halllautr,  Halbmtytr  ,*  and  to  this 
the  origin  of  many  of  the  copyhold  tenures 
is  referable,  the  produce  having  been  after- 
wards commuted  for  a money  payment. 

* Vinn.  I.  3,  25,  § I. 


4 Vid.  $ 1646  j vide  et  paulo  post;  laesio 
ultra  dimidium. 

* C.  4,  44»  *•  * P.  19,  2,  *,  pr. 

7 P.  19,  *,  15.  S *•  * C.  4,  65,  S. 

* I-  3.  *5»  h »• 

“P.  19,1,  XI. 

11  C.  4,  65,  3. 

" P-  *9>  *>  S6- 
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house,  and  secure  the  goods,  which  are  in  fact  pledged1  for  the 
rent  in  arrear,  but  even  bring  his  action  before  the  day  of  pay- 
ment1 if  the  tenent  abscond,  for  by  so  'doing  he  practically 
abandons  the  contract. 

The  merces  must  be  certa ; but  if  the  merces  be  neither  accord-  and  cota. 
ing  to  law,  custom,  nor  contract,  it  becomes  an  innominate  con- 
tract, subject  to  an  action  de  prascriptis  verbis . 

§ 1675. 

Inasmuch  as  this  contract  is  mutually  beneficial  to  the  letter  by  Of  culpa  at 
reason  of  the  rent,  and  to  the  hirer  by  reason  of  the  use  of  the  *PPu?d  to  the 
object,  liability  for  ordinary  neglect  applies  to  both  in  case  of  C°n" 
damage.  Hunnius3  assigns  the  least  possible  degree  of  culpa  in 
the  case  of  a farmer,  and  Cocceii4  defends  the  same  position 
with  respect  to  the  locator  operarum . Vinnius*  supports  a different 
opinion,  and  Gaius6  says  the  conductor  ipust  use  the  thing  as 
diligentissimus  quisque;  other  passages7  and  general  principles, 
however,  in  Hopfner’s 8 opinion,  make  him  responsible  for  ordi- 
nary laches  only,  and  this  is  doubtless  the  most  correct  view  on 
the  ground  of  the  mutua  utilitas . 

If  by  the  fault  of  the  letter,  or  his  delay,  the  hirer  do  not  derive  indenftuficatioii 
full  advantage  from  the  object  hired,  he  may  deduct  from  the  rent  for 
a sum  equivalent  to  the  loss  occasioned  by  such  delay,  and  indeed 
id  auod  interest  or  full  indemnification.? 

If  a storm  of  hail,  or  (he  inroad  of  the  enemy,  cause  damage  to  of  thecas» 
the  fanner,  his  landlord  must  abate  somewhat  of  his  rent,  although  fortuitus, 
he  cannot  enforce  this  strictly  by  law.  The  following  niles  may 
be,  htgwever,  useful: — the  hirer  is  hindered  in  his  enjoyment  either 
by  the  fault  of  the  letter : by  his  own  fault:  or  by  circumstances 
which  do  not  apply  to  the  letter : lastly,  by  accidents. 

In  the  first  case,  he  claims  indemnity  in  addition  to  exemption 
from  rent.10  . 

In  die  second,  there  is  no  quesuon  of  reduction  or  indemnity, 
but  the  full  rent  must  be  paid.11 

In  the  third  case,  inasmuch  as  the  rent  is,  as  it  were,  a part  of 
the  fruits,  the  former  may  obtain  an  equitable  and  propordonable 
reduction.11 

Many  important  and  doubtful  points  in  this  quesdon  are 
answered  in  the  Pandects.13 

If  a thing  perish  accidentally,  the  letter  bears  the  loss,  for  the  Accidental  lots. 

»P.ao,2,2,  *7.  *C.  2, 19,  18$  P.3»5»*i  P-3  >5»  *9» 

*P.  19,2,24,4*.  |4- 

’ RetoL  lib.  3,  tract.  7,  pan.  2,  qu.  6,  w P.  19,  2,  24-2C,  $ 8,  Id.  33,  Id.  55, 
p.  848.  $ 2,  Id.  28,  $ 2,  Id.  oo,  pr.  1 Menus,  P.  8, 

4 ht.  q.  30.  dec.  318. 

* Ad  1.  3,  25,  $ 5,  n.  2.  11  P.  19»  2,  25,  $ 3 & 4 j P.  50,  17, 

•P.  19,2,2  c,  $ 7.  203. 

7 P- 4»  9*3»$  *5  L 3**5*$  S-  *9»**  *5» $75  P- 19**»  33- 

8*9»  »•  1 p-  3>  5»  *»  & *9»  $ 4 5 C.  2,  19,  8. 
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hirer  Is  nor  owner,  but  a contingent  <ttrttraet  to  the  contrary  rtajr 
be  entered  into  as  the  contractui  socida > 

§ 1676. 

The  contract  of  letting  and  hiring  is  at  an  end  when  the  term* 
for  which  the  agreement  was  made  is  expired,*  although  the  cdn-  - 
tract  ma y be  determined  before  that  time  on  the  part  of  the  hitir%  ' 
on  his  finding  the  object  so  faulty,  that  it  is  in  a great  measure  * 
useless  to  him,  as  houses  in  so  ruinous  a condition  that  no  one 
can  dwell  in  them  with  safety,* — on  the  part  of  the  letter,  where  i 
he  expells  his  tenent  prematurely  before  expiry  of  the  tend» 
which  if  the  tenent  resist,  he  must  do  by  judicial  authority  if  the 

house  require  repair,5  the  tenent  must  remove  for  that  purpose  <m 
a proportionate  deduction  of  rent ; again,  if  the  landlord  absolutely 
require  the  house  for  his  own  family,6  as  has  been  above  remarked»  < 
which  contingency  he  did  not  foresee,  such  necessity  must  be  * 
tacitly  admitted,  or,  as  before,  failure  to  pay  rent  for  two  years.7  ’ 
Keeping  a disorderly  family,8  a brothel,  or  harbouring  rogues* 
whores*  or  thieves,  vitiates  and  determines  the  contract  pre-  i 
maturely.  If  land  in  dower  be  let,  and  the  marriage  dissolved,  the 
tenency  is  thereby  determined.®  1 

How  far  the  fact  of  the  owner’s  selling  the  land  affects  the 
tenent  is  a question.  Caius10  says  that  if  I sell  a form,  I should 
bargain  at  the  same  time  that  the  tenent  be  not  turned  out,  to 
protect  myself  from  an  action  ex  conducto ? Ulpian11  and  Julian1* 
Say,  in  cases  of  legacies,  that  the  fruits  gathered  by  the  legatee 
from  a farm  left  unconditionally  belong  to  him  as  soon  as  he  comes  t 
into  possession,  but  that  the  tenent  has  an  actio  ex  conducto  qgainst 
the  heir.  The  Codex11  informs  us,  emptorem  quidem  fundi  necesse 
non  est  stare  colono , cut  prior  dominus  locavit,  nisi  ea  lege  emit 
verum  si  probetur  aliquo  pacto  consensisse  ut  in  eidem  conductione 
maneat,  quamvis  sine  scripto , bonce  fidei  judicio  (ei)  quod  placuit 
parere  cogetur . The  reason  may  probably  be  because  the  new 
owner  has  a jus  in  re , the  former  only  a jus  ad  rent,  and  hence  the 
less  perfect  right ; it  is,  therefore,  probably  the  better  opinion  that 
a change  of  owners  determines  the  tenency. 


‘P- 19»  *»3;  p-  *3»6»  5>  $ 3 > P-  *4» 
4*  5>  $1*3  C*  Si  JO- 
*0.4,65,11.  *0.4,65,3. 

4 P.4,  2, 13.  4P.  19,2,30. 

• C.  4,  65,  3.  This  is  the  famous  con- 
stitution referred  to  by  Pothier 

Trait£  del  Oblig,  tom.  6 (Louage),  pt.  v. 
sect.  2,  art.  2,  § 1,  Paris,  1771 1 — JEdc 
quam  te  conductam  habere  dicis,  si  pen- 
sionen»  domino  in  solid um  solvisti,  invitam 
te  expelli  non  oportet : nisi  propriis  usibus 
dominus  eam  necessariam  esse  probaverit, 
aut  corrigere  domum  maluerit,  aut  tu  male 
in  re  locata  venatus  es. 

»p.  19, »,  56. 


•C.4,65,3. 

• P.  »4,  3,  *5,  $ 4. 

10  P.  19,  2,  25,  $ i ; Wege  tr.  de  loc. 
cond.  c.  12,  p.  1Z2. 

,r  P.  30,  1,  120,  § *• 

” P-  >9»  *.  3*- 

11  C.  4,  65, 9 5 Westphal.  vom  Kauf  und 
Pacht,  § 102S } A.  R.  J.  Brunemann,  diss. 
de  exntore  conductorem  secundum  jus  civile 
non  expellente,  Goet.  1761  ; Cocceii,  jur. 
controv.  h.  t.  9,  22  j Wemhcr,  pt.  7,  ofes. 
3 j Ayrer,  progr.  de  gen.  act.  adv.  conduct, 
cedere  nolentem  instit  in  opuac;  tom.  1. 
num.  6 $ Wakh,  contr.  p.  642,  ed.  3 $ 
Strabe,  rcchtl.  Bed.  3,  Th.  21  f. 
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§ 1677. 

Relocatio  is  a continuation  or  prolongation  of  the  lease ; and,  as  Relocatio. 
the  first  letting  may  be  tacit*  or  express,  so  the  relocatio  may  be 
also,  that  is  to  say,  tacitly,  by  the  owner  permitting  the  tenent 
to  hold  over  the  time, — and  the  same  rule  applies  to  services. 

With  respect  to  the  duration  of  a tacit  relocation,  if  any  par-  Duration  of  a 
txcular  arrangement  has  been  come  to  in  the  original  locatur,  the  Uat  rclocario11* 
same  conditions  continue  to  apply  to  the  relocatio ; but  in  fact  in 
this  case  it  is  not  a tacit  relocation,  but  an  express  one. 

Custom  and  law  affect  the  period  of  revival,  for  if  it  be  How  far  regu- 
the  custom  to  hire  certain  sorts  of  buildings  half-yearly,  after  lated  by  parti- 
the  exphy  of  the  first  half  year,  the  tacit  contract  will  be  cularcu*tom- 
renewed  for  another  half  year;  but  if  this  be  not  the  case, 

Hopfner  thinks*  the  renewed  contract  lasts  only  till  notice  is  given 
by  one  or  the  other  party : this  is,  indeed,  presumable  in  the  cases 
of  preedia  urbana , inasmuch  as  they  do  not  produce  natural  in- 
crease ; but  the  revival  of  a lease  of  a pradium  rusticum  is  always 
for  a year.  Ulpian*  has  the  following  important  passage  on  the 
subject : — 0$uod  autem  diximus , taciturnitate  utriusque  partis 
colonum  reconduxisse  videri,  ita  accipiendum  est,  ut  in  ipso  anno, 
quo  tacuerunt^  videantur  eandem  locationem  renovasse , non  etiam 
in  sequentibus  annis , et  si  lustrum  forte  ab  initio  fuerat  conductioni 
prostitutum:  hence  it  would  appear  that  a lease  for  a year  is 
renewed  by  tacit  consent  for  a year,  for  the  first  year,  and  not 
afterwards  ; but  if  the  original  letting  were  for  five  years,  then  so 
Jong  a term  will  not  be  renewed : we  may  therefore  infer  the 
Romans  gave  five  year  leases  and  not  longer,  on  account  of  the 
census,  that  is,  from  lustrum  to  lustrum,  for  the  value  might 
increase  or  diminish  on  a later  valuation,. sed  et  si  secundo  quoque 
anno  post  finitum  lustrum  nihil  fuerit  contrarium  actum , eandem 
videri  locationem  in  illo  anno  permansisse . Hoc  enim  ipso  quo 
tacuerunt  consensise  videntur , et  hoc  deinceps  in  unoquoque 
anno  observandum  est ; after  expiry  of  the  lease,  the  farmer 
becomes  a yearly  tenent  at  will,  which  is  the  law  of  England.  In  Rule  in  praediis 
urbanis  autem  praediis  alio  jure  utimur , ut  prout  quisque  habitav- 
erit  ita  et  obligetur,  nisi  in  scriptis  certum  tempus  conductioni  com - pMtdiU  rustid». 
prehensum  est . 

The  difficulty  here  lies  in  the  meaning  of  the  words  prout  quisque  The  interpreta- 
h abi tav erit)  as  each  shall  have  inhabited  $ does  this  mean,  according  «*“ 
to  the  tenor  of  his  first  hiring , in  which  case  he  would  hold  on  if  he  Jerit,"*  * 
wished,  or  nave  to  pay  if  he  left,  for  the  whole  second  year,  if  a 
yearly  tenent  ? or,  does  it  rtiean,  for  as  long  a period  as  he  shall 
have  then  held  over  ? that  is,  he  shall  pay  for  odd  time  only,  and 
be  turned  or  may  go  out  at  a moment’s  notice. 

Walch  controv.  p.  390  j Muller  ad  Lea- 
ser, obs.  435. 

HS91. 

»P.  19,  2,  13,  ^ 14. 

E 


1 Contra  Bachov.  ad  Treutler,  vol.  1, 
djsp.  22,  th.  i,  lit.  C.  verb,  vel  tacitl } sed 
vide  Wcrnhcr,  pt.  1,  obs.  68  $ Leyser,  sp. 
213,  med.  1 $ Strobe,  1.  c.  j Th.  3,  p.  214} 
VOL.  III. 
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Holding  over. 


Aedo  locad  et 
conducd. 


Aedo  conducd 
lie*  against  the 
owner. 


The  emphjrteu- 
dcal  contract. 


The  former  interpretation  is  generally  preferred  ; that  is,  if  the 
first  hiring  has  been  for  six  months,  and  the  tenent  hold  Over  into 
th^  seventh  month  by  tacit  consent,  he  may  be  obliged  to  pay  for-» 
or  has  the  option  of  remaining  the  'whole  second  period  of  sac 
months,  &c. : But  if  he  in  writing,  in  scriptis , have  contracted  to 
leave  at  the  end  of  a certain  term,  and  stiU  hold  over,  he  may  be 
ejected  at  any  time,  and,  such  writing  is  evidence  of  the  terms 
of  the  special  contract  \ the  Latin  construction,  however,  favors 
the  view  of  his  paying  oqly  up  to  the  day  of  his  quitting* 

But  how  do  we  reconcile  alio  jure  utimur  ? In  this  way,  that  in 

{iradits  rusticis y the  hiring  was  for  a year  at  least,  and  the  rel- 
ocation for  a year;  but  pi  urbanis,  pradiity  the  original  letting 
might  have  been  for  any  shorter  , period,  which  is  renewed  by  re- 
location. 

>§1678. 

Inasmuch  is:  the'  dofltfaCt  of  lettfrig  and  hiritig  Isa  bilateral  con- 
tract, two  direct  Actions  arise  otit  of  it,— the  actio  locati  afid  the 
artio  tdnducti.  The  actio  ttmducti  lies  against  the  hirer  and  his 
heirs  for  the  rtrih  agreed  upon,  with  interest,  if  there  he  delay, 
to  yield  dp  possession,  and  indemnity  for  datnage  by  dolits , or 
culpa ; arid  in  case  of  special  conditions  being  appended,  the  action 
rmyhe erected  to  their  special  fulfihnent. 

The  actio  conducti  is  by  the  hirer  against  the  owner  for  delivery 
of  the  thing  with  ^ fts  pertinences,,  tor  laying  no  impediment  in 
the  w£y  ot  the  use^fbr  Indemnification  fbr  Carriage, For' expenses 
which  the  owner  has  a^feed  to,  and  for  those  to  which  he  has  not 
agreed,  if  indispensable  for  the  preservation  of  the  Object,  impensa 
necissariit ; nay,  Oven  such  as  add  to  the  value  of  the  thing,  terttied 
utiles .l  The  iircrCased  value,  however,  htost  exist  kt  the  termi- 
nation Of  the : hiring,  and  this  value  is  to  be  had  regard  to  alone, 
not  the  shm  expended  to  obtain  It,  thus  such  outlay  must  not  be 
extravagant ; and  shorild  these  expenses  fall  too  heavily  on  the  let- 
ter, or  bear  a disproportion  to  the  tent  payable,  (he  judge  may  USe 
Ms  discreridn  in  dimmishiifg  the  sum  to  be  repaid,®  and  See  that 
' they  be  not  extravagant.  Voluptuary  expenses^  Or  such  as  have 
been  expended  * By  the  hirer  On  the  object  for  his  pleasure,  are 
not  recoverable. 

,We  now  passIto  the  contract  termed  emphyteusis. 


§1679. 

it'he  etephyteutical  contract  wks  first  definitely  established  under 


* Ulp.  iftug.  6, 14.  FortKb*  lay*  UlpUn, 
— Impensarum  tret  sunt  species  : nut  ' emm 
necessariw  dicuntur , out  utiles,  aut  volup* 
tuos*.  Necewari*  sunt  impensae  quibus  nok 
factis  des  deterior  futura  est9  velat  si  asm 
ruinosas  cedes  refecerit . Utiles  sunt  anibus 

non  factis  quidem  deteror  dos  non  Juerk  j 


foetis  autem  frudtubsior  dos  effecta  est  vehrti 
ei  vincta  et  oliveta  fuerit . Votoptuooe 

sunt  quibus  neque  omissis  deterior  dos  ferit 
neque  factis  fructuosior  effecta  est ; quod  evdmt 
ni  viridiariis  et  pictoriis  simHibmqm  rebus . 
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that  denominatioo  by  the  Emperor  Zeno,  and  was,  undoubtedly, 
at  that  period  nothing  more  than  a consolidation  of  the  law  of  the 
lease*  of  State  and  Imperial  domains.  The  great  changes  which 
had  gradually  taken  place  in  the  Romano  Bvzantine  State,  whereby 
a great  quantity  of  uncultivated  provincial  land  was  thrown  into 
the  bands  of  the  commonwealth,  had  rendered  this  consolidation  a 
matter  of  necessity.  Dr.  M.  E.  Pepin  le  Halleur1  correctly  says, 
i fyton  ne  drive  pas  confondre  la  date  de  la  constitution  avec  la  date  de 
t institution  elle  mime . A vrai  dire,  Zinon  na  fait  autre  chose 
que  fixer  les  id'ees  sur  un  point  trh  important,  et  jusqu*  alors  tres 
incertain , la  nature  du  contrat  empkyteotique,  et  par  suite , du  droit 
qui  en  resulta  it : mass  sa  constitution  suppose  que  tempbyteose  existait 
dija  et  que  ton  disentail  sur  sa  nature , 

The  patrician  class*  obtained  qualified  beneficial  grants  of  un* 
appropriated  landed  property  in  Italy  and  in  the  conquered  pro^ 
vinces,  which  they  held  of  the  State,  under  the  denomination  of 
ager  publicus  in  the  former,  and  in  the  provinces  of  ager  vectigalis. 

Originally,  State  domains  could  not  be  entirely  alienated. 
They  were,  therefore,  let  out  to  those  who  had  sufficient 
political  influence  to  obtain  such  grants  somewhat  after  the 
manner  of  peppercorn  leases,  with  a view  to  their  being  ren- 
dered productive,  or  from  the  decreasing  necessity  of  pascua 
communia  and  the  greater  demand  for  produce  for  the  consumption 
of  qu  increasing  population.  These  grants  being  only  accessible 
to  the  higher  class,  there  was  a double  reason  for  further  distri- 
buting them : firstly,  in  order  to  silence  the  plebeians,  who,  as 
they  rose  in  political  importance,  did  not  fail  on  all  occasions  to 
make  their  complaints  heard,  and  to  demonstrate  their  jealousy 
of  the  governing  class,  — this  is  the  natural  progress  of  de- 
mocracy, which  has  oply  to  attain  it*  acme  to  lapse  into  anarchy 
and  to  result  in  despotism,  as  in  ancient  Rome  and  in  modem 
Prance ; secondly,  to  insure  the  cultivation  of  these  lands : hence 
the  patricians  were  actually  in  the  habit  of  dividing  the  grants  so 
obtained  among  their  clients,  which  had  not  only  the  effect  of 
satisfying  that  class,  but  of  augmenting  their  own  revenues  by  an 
advance  on  the  canon  or  quit  rent  paid  by  themselves  into  the 
publie  treasury. 

From  the  act  of  the  grantees  of  these  lands  nevqr  being  styled 
demini,  but  always  possessores,  it  is  evident  that  they  had  but  a 
qualified  property  in  them : The  tenure  was  precarious^  liable  to 
revocatum  at  the  will  of  the  State,*  consequently  that  of  the 

attribuebant  tenuioribus  perinde  ac  liberis 
propriis. 

*Cic.  fitaJl.  ii,  sf.  Qui  agrum  Pre- 
ccntPRCuxn  possident,  vetustate  possessionis 
se,  non  jure,  misericordia  senatus,  non  agri 
conditione,  defendunt,  nam  illum  agrum 
publicum  esse  fatentur. 


1 Histotre  de  TEmphyt^ose,  Paris,  Jou- 
fcert,  1843.  This  is,  as  a whole,  an 
FtrtDmy  resgpod  of  the  subject  The 
anther  is  compelled,  however,  to  differ 
with  Jrim  on  several  points. 

* Fotos  v.  Patres.  F*M  agronun  parte* 
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tenent's  was  subject  to  the  same  contingency.  This  tenure 
gave  birth  to  interdicts  for  the  protection  of  the  rights  arising 
out  of  the  possession  of  the  ager  publicus  or  vectigalis , of  whkfc 
the  old  civil  law  took  no  cognizance.1 

When  granted  to  the  municipalities  in  the  provinces,  this  land 
was  termed  vectigalis  (<f>6pos)>  from  the  fact  of  the  rent  being- 
brought,  veho  ((j>ipa>),  into  the  public  treasury.  The  term  strictly 
taken  included,  indeed,  all  State  revenues,  but  others  had  their 
appropriate  names.* 

£%ui  in  perpetuum  fundum  fruendum  conduxerint  a municipibus , 
quamvis  non  efficiatur  domini , tamen  placuit  competere  eis  in  rem 
actionem  adversus  quemvis  possessorem  sed  et  adversus  ipsos  msens* 
cipes . Ita  tamen  si  vectigal  solvant . Idem  est,  si  ad  tempus 

habuerint  conductum  nec  tempus  conductionis  finitum  sit.3  Such 
then  had  become  the  law  according  to  Paulus,  even  long  before 
the  translation  of  the  Roman  empire  to  Byzantium.  It  is  here, 
however,  well  to  bear  in  mind  that  Justinian  occasionally  varied 
slightly,  to  suit  his  purpose,  his  citations  from  the  ancient  juris 
prudentes . 


§ 1680. 

Hyginus  affords  a trace  of  the  sensible  effect  the  demands  of  the 
plebeian  class  had  on  the  location  of  State  lands,4— £>ui  super- 
fuerant agri  vectigalibus  subjecti  sunt,  alii  per  annos  quinos , alii 
vero  mancipibus  ementibus , id  est  conducentibus  in  annos  centenos  i 
hence  it  appears  that  some  were  leased  in  perpetuity,  others 
for  terms  of  five  years,  and  some  for  ioo  years  to  munici- 
palities. 

Agri  civitatem  alii  vectigales  vocantur , alii  non  vectigales 
vocantur  qui  in  perpetuum 5 locantur , id  est  hac  lege , ut  tamdiu 
pro  illis  vectigal  pendatur , quamdiu  neque  ipsis  qui  conduxerint , 
neque  his  qui  in  locum  eorum  successerint , auferri  eos  liceat . Non 
vectigales  sunt,  qui  ita  colendi  dantur , ut  privatim  agros  nostros 
colendos  dare  solemus ,6  By  this  arrangement,  the  tenure  being 

less  precarious,  there  was  more  inducement  for  the  lessee  to 
invest  capital  in  cultivation,  and  from  this  period  the  tenure 
ceased  to  be  precarious.  That  there  were  common  lands  from 
the  first  foundation  of  the  Roman  State  cannot  be  doubted. 
The  municipalities  which  imitated  the  Government  of  Rome, 
followed  her  example  also  in  this  respect.  Thus,  on  the  estab- 
lishment of  a new  municipality,  grants  of  State  domains  having 
been  made  to  it  either  absolutely  or  for  long  terms,  the  muni- 

4 De  limit,  comtit  p.  *03.  Ed.  Scrip-* 
tores  rei  agrarise — Goesius. 

* P.  39,  4,  11,  § 1.  Agri  publici,  qui 
in  perpetuam  locantur. 

6P.  6,  3,1. 


1 Sayigny's  right  of  possession,  § 12. 
Niebuhr,  p.  2,  p.  161,  et  sqq.  p.  170, 2nd 
German  ed. 

* $ 38a,  h.  op. 

* P.  6,  3,  1.3. 
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cipal  government  let  off  to  individuals  so  much  as  was  not  re- 
quired for  the  commonage  of  the  citizens  in  general.  The  term 
of  five  years,  mentioned  by  Hyginus,  had  its  origin  in  the  census ; 
but  it  is  probable  that  the  tenents  were  seldom  disturbed  in  their 
possession,  so  long  as  they  were  not  two  years  in  arrere  of 
canon. 

It  was,  moreover,  the  custom  of  the  Romans  to  divide  conquered 
lands  among  the  victorious  soldiers,  these  lands  having  become  ager 
publicus  P.  R.y  the  dominion  of  them  remained  in  the  State, 
which  granted  them  on  condition  of  clearing  and  cultivation  to 
the  tenent,  whose  property  they  became  in  bonis , and  who  paid  into 
the  orarium  or  public  treasury  a yearly  rent  in  acknowledgment 
of  the  tenency,  which  might  be  perpetual  or  for  a limited 
period.  These  provincial  lands,  if  already  in  cultivation,  were 
termed  agri  vectigales , from  • the  vectigal  or  rent  payable  on 
account  thereof  $ but  if  uncleared,  agri  emphyteutic. 

The  origin  of  the  tenure  lay  evidently  in  the  difficulty  of  obtain- 
ing for  waste  lands  tenents  who  would,  under  conditions,  be  at 
the  labor  and  expense  of  clearing  and  cultivation ; this  rendered 
favorable  terms  indispensable. 

Another  reason  for  not  conferring  the  dominium  or  fee  simple 
on  the  grantees  of  such  land,  may  be  found  in  the  laws  relating  to 
citizenship.1  Most  of  these  lands  lay  in  remote  provinces  ; and  it 
must  have  been  difficult,  when  no  colony  had  been  planted  in  the 
neighbourhood,  to  find  citizens  who  would  settle  at  so  great  a 
distance  among  strangers  for  the  purpose  of  agricultural  pursuits. 
Those,  then,  to  whom  the  land  was  assigned,  turned  it  over  or 
sold  their  interest  to  the  natives  of  the  province,  who,  not  being 
citizens,  could  not  hold  an  ager  romanus  in  dominio : hence  it  was 
found  convenient  to  create  a perpetual  tenency,  the  interest  in 
which  was  transferable  to  persons  of  any  status ; this  necessity, 
too,  may  have  had  something  to  do  with  prodi  a provincialia , 
being  never  in  dominio  but  always  in  bonis  by  whomsoever  held. 
To  induce  persons,  however,  to  cultivate  such  lands,  it  became 
necessaiy  to  grant  the  fullest  possible  title  short  of  actual 
dominium . 

We  learn,  then,  that  the  State  was  the  only  landlord  which 
originally  granted  out  lands  on  these  leases,  but  that  the  practice 
was  afterwards  imitated  by  municipal  and  ecclesiastical  corpora- 
tions, and  in  the  time  of  Constantine  was  extended  to  indi- 
viduals. « 

Hence  emphyteusis  may  be  either  public  or  private  with 
regard  to  the  grantees  of  the  lease 5 perpetual  or  temporary € with 
respect  to  the  term  for  which  it  is  granted  ; and  civil  or  ecclesiasti- 
cal with  respect  to  the  nature  of  the  lease  itself.3 

We  must  now  pass  to  another  epoch  in  the  history  of  State  lands. 

* S 339»  h-  °P*  * p*  6>  3-  * Nov.  7,  8. 
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§ 16S1,. 

The  class  of  persons  known  to  tlfe  more  recent-  Kotnia 
law  under  the  denomination  of  citoni^  had  their  o rigua  is 
various  sources.  Although  the  period  of  the**  fir*fc  iojtrod^cUo# 
cannot  be  certainly  traced,  it  is  nevertheless  probable  that  it  confer 
menced  with  the  conquest  of  provinces*  and  the  reductio»  of  the 
former  possessors  or  at  least  the  peasants  to  this  condition*  for  the 
purpose  of  maintaining  the  cultivation  of  the  lands  which  bad 
become  vested  in  the  State  by  conquest*  and  had  been  granted  out 
to  influential  proprietors.  Hence  it  resulted  that  many  of  these 
peasants*  undoubtedly  barbarians*  wer4  distributed  among  the 
landowners  under  colonial  tenure.8 

The  object  which  was  held  in  view  a*  the  time  of  it*  introduc- 
tion* was  doubtless  to  secure  the  -State  revenue*  and  to  prevent 
conquered  lands  going  out  of  cultivation  by  the  peasants  removing 
from  them  \ thus  runaway  peasants  were  subject  to  the  same 
laws  as  fugitive  slaves*9  and  the  proprietor  had  a certain  power1 * * 4 * 
over  them,  including  the  right  of  inflicting  punishment*9  nor  could 
they  as  a general  rule  appear  against  him  in  a court  of  justice,6 

In  the  nature  of  their  occupation  they  resembled  farmers*  but  in 
other  respects  qualified  slaves*  for  both  they  and  their  children 
born  on  an  estate  became  as  it  were  incorporated  with  it*  and,  wero 
not  at  liberty  to  quit  it*?— hence  are  sometimes  termed  originarii, 
though  more  commonly  adscripts  gleba-  The  serfs  (servi)  in 
the  Russian  empire  are  probably  deduced  from  these $ the  same 
class  of  people  are  to  be  found  in  the  Danubian  principalities* 
which  were  formerly  a part  of  the  Roman  empire  (Dacia),  and 
still  preserving  a Roman  language.  This  class  of  agriculturist  is 
also  known  in  Hungary, 

The  lord  was  not  at  liberty  to  eject  these  coloni  from  his  estate > 
to  transfer  them  otherwise  than  with  the  land*8 — and,  if  he  did  so, 
they  had  their  remedy  in  an  actio  vindicationis  ,*?  neither  was  be 
allowed  to  increase  their  fixed  yearly  payments.19  These  people, 
then*  were  practically  slaves ; but  in  the  eve  of  the  law 
they  were  freemen*11  and  as  such  belonged*  lor  the  purposes 
of  the  census,  to  the  class  of  the  capite  censitio  or  poll-tax 
payers  ;1S  their  lord  was,  however,  responsible  for  the  total 


1 v.  Savigny  Zcitachrift  fiir  GeachkhtL 
Rcchtswiaenach.  vi.  273,  $ 470,  h.  op. 

. * Trebell.  Pollio  Claud.  9 ; Eumen. 
aaegjfr.  Coaatant.  Cteur,  8,  9 } C.  Th. 
5,  4*  3 ; Zumpt  Kap,  xlyii.  9.  »3 ; C.  Th. 
5,  10,  1. 

• C.  Tfc.  5. 9, 1,  ft  j C.  it,  47,  4,  vs, 
S3,  pr.  *2j  C.  ii,  si,  i*  C.  vi,  5*  1 1 
C 11,  63,  »5  Walter  Goth,  det  Jtfm, 
R edits.  $ 400, 450,  484. 

4C.  11,47,21. 

* C.  II,  47, 24  i C.  Th.  16,  5,  51-54. 


§C.  U,  40,  g.  *In  England  4 neift  had 
an  appeal  of  rape  in  caae  the  lord  Violated 
her  by  forte. — Litt.  § 187-190. 

f C.  Th.  5*  10,  1 1 C-  «1, 47#  **»  15» 
*35  C.  11,51,1. 

• c.  II,  47;  2,  7,  21. 


11  C.  11,  5?,  1. 

” § 468,  et  eq. } ^ 25,  h.  op. 

“C.  11,  47,  23,  pr.  tributarii,  cenaiti, 
adacripritii,  Goth.  66  in  C.  11,  47. 


Digitized  by 


Google 


EUTPHYTttJSIS. 


amount  due 'from  Ws  'raibri  to  thecate,  Which  he  had  to  advance^ 
and  totbllettfrom  lib  peasants  as  ‘he  best  : might.1  This  rdass 
ar»  ikb  ’thdt  from  "which  the  landed  proprietors  bbtained  the  ’for 
Greater  number  of  'the  recruits  they  were  bound  to  furnish  to 
rate  State;*  and  who  were  thereupon  exempted  from  the  poll-tax  ; 
Ak*  however,  was  no  relief  to  the  lord,  since  the  surplus  [aceres- 
cgmtti)  immediately  moved  into  their  place,*— first  those  of  the 
tetttte,  and'fefling  such,'those  from  the  public  poll-tax  list:* 

The  colonus,  being  a freeman,  could  contract  a valid  mar- 
ihge  f5btft  as  the  parents  belonged  to  the  land,  so  did  the  chil- 
drto  abb  ; and  different  hws,*  obtained  at  different  times,  for 
alaugniAg  the  children  of  peasants  belonging  to  two  different 
eSiares  to  one  or  to  the  other  of  them.  As  a general  rule,  die 
f&rtns  Allowed  the  venter. 

The  issue  of  cohni and1  persons  not  free,  followed  the  mother;7 
ahd  in:  like' manner  the*  child  begbrby  a freeman  or  a colona J* 

The  issue  of  a freewoinan  and a colonus were  subject  to  many 
contradictory  ordinances.* 

The  focus  claimed  by  special  enactment  all  Children  begotten 
cither  by  a freeman  on  a fiscal  colona , or  vice  versa,10  and  this  was 
most  important,  as  the  fiscus  had  upon  its  lands  an  immense 
otimtter  df  coloni ; indeed,  the  system  was  so  extended,  and 
die  estates  so  large,  that  even  a single  private  individual  often 
oWted  whole  villages.41 


Colonus  could 

contact*  legal 
marriage. 


Issue  of  mixed 
procreation 
followed  she 
venter. 

Fiscus  claimed 
the  issue  when 
either  party  was 
a colonus. 


§ l682. 

This  status  might  originate  by  a freeman  living  on  an  estate  as  origin  of  the 
a peasant  thirty  years,  but  in  such  case  he  retained  the  abso-  colonial  status 
lute  ownership  of  his  property  ; and,  therefore,  these  persons  and  d<srcc*- 
formed  a free  or  superior  class  of  peasants,1*  termed  liberi  coloni ,ls 
and  were  exempt  from  the  Jaw  of  the  fiscus  above  mentioned. 

Persons  were,  moreover,  allowed  to  surrender  themselves  as  Coionibys or- 
aoktUj  by  a judicial  declaration  and  a simultaneous  marriage  with  a render, 
person  of  colonial  condition.14 

Sometimes  we  find  that  the  status  was  applied  as  a punishment  As  a punish- 
for  sturdy  beggars,  who  were  assigned  to  the  landowner, 


Th.  5,  xo,  i i C.  14,47,  16,  21, 
*4  » c.  IX,  67,4. 

• Nov.  54,  pr.  x 5 C.  11,  47,  24;  Nov. 
162,  2. 

10  C.  ii,  68,  1. 

11  Leban  orat.  mpi  r&v  arpooratriws', 
c.4. 

19  C.  ii,  47,  18,  23,  § x ; Nov.  1$*,  2. 
«C.  xi,  68,  i. 

14  Nov.  Tal.  m,  tax.  4e  ookm.  vagis, 
c.  i,  $ 5,  6. 

14  C.  sc,  25,  1,  dc  mendkafixtJbot  validis. 


notice  of  their  being  such.15 


. JC  Th.  tOf  if  14,  *6» 

‘Vegetius,  1,  7 5 C.  xx,  47,  19 ; C.  12, 
34,  3 — forbid  the  taking  of  volunteers  from 
mhoog  tfee  peasants. 

* Waites,  L c.  $ 3X7  5 7,  *3,'  6, 

73-  C*  Th.  7, 10,4. 

4 C.  Th.  7.’  »3,  6,  $ 2,  Is  dbscdtv. 

* C.  xx,  47,  24;  Nev/Val.  *tit.  Xx*.  de 
colonis  vagis,  c.  1,  $ a,  3. 

* C.  Th;  5,'  Vo,  I ; C.  tx,  53, 3 ; 'C.  xi, 
•»,  i $ Nov.  156,  162,  3. 

7C.  11,47,21. 
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It  was,  it  appears,  tolerably  easy  to  enter  this  condition,  but 
almost  impossible  to  get  out  of  it  again,  inasmuch  as  in  franchise- 
men  t was  held  to  be  damnatory  to  the  interests  of  agriculture  and 
of  the  State  treasury j thus  there  was  no  voluntary  manumission 
or  separation  from  the  estate.1  Justinian2  even  abolished  the  ex- 
tinction of  the  right  by  prescription,  for  reputed  freedom,3  for  up 
to  his  time4  thirty  years*  enjoyment  involved  the  usucapio  liber- 
tatis. Even  the  priestly  office  did  not  avail  until  the  individual 

had  attained  the  dignity  of  a bishop.5 

There  were,  in  addition  to  these  coloni^  others  who  were  them- 
selves owners  of  their  own  farms ; but  these  were  so  oppressed 
by  the  excessive  burden  of  taxation  and  the  privileges  enjoyed  by 
the  richer  landholders,  who  could  usurp  an  influence6  unattainable 
by  them,  that  many  were  in  the  habit  of  surrendering  their 
property  to  some  influential  lord  of  the  province,7  inscribing  them- 
selves among  the  number  of  his  clients,  and  under  his  aegis  bid- 
ding defiance  to  the  tax-gatherers.8  The  same  thing  took  place  on 
Charles  the  Great  introducing  feods  into  his  wide  extended  empire ; 
the  possessors  of  allodial  lands,  annoyed  and  oppressed  by  the 
great  feodal  lords,  surrendered  their  lands  to  some  one  of  them, 
and  received  them  back  as  fiefs.9 

Some  of  the  coloni  ^ however,  went  further  j they  fairly  aban- 
doned their  lands  altogether,10  and  became  peasants  on  the  estates 
of  the  rich  landholders.11  That  this  was  of  frequent  occurrence 
cannot  be  doubted,  from  the  careful  and  numerous  provisions 
made  respecting  the  ager  desertus ,12 

§ 1683. 

The  abandonment  of  lands  rendered  more  necessary  the  esta- 
blishment of  .the  emphyteusis  on  a firmer  basis,  and  the  intro- 
duction of  provisions  for  encouraging  their  cultivation. 

Nothing  can  show  the  extent  to  which  fiscal  exaction  was 
carried  better  than  this  desertion  of  property,  and  nothing  can  give 
us  at  the  present  time  a better  idea  of  a publicanus  ; a parallel 
may,  however,  unfortunately  be  found  on  the  same  ground  under 
the  Ottoman  rule,  where  few  peasants,  however  poor,  can  escape 
the  grasp  of  the  agent  to  the  Armenian  banker,  who  gives 
security  to  the  treasury  for  the  Pasha,  in  respect  to  the  revenues 
of  his  province. 

From  the  above  remarks  upon  the  colonists  of  the  Roman  and 


1 C.  ii,47,*i. 

*c.  11,  47,  23,  pr. 

* C.  Th.  5,  10,  1 } Nov.  Val.  L c.  1, 

\ 1,  3-  , 

*C  «>  3>  PM  c-  »6>  37»  Nor. 
Ill,  4,  17  i vid.  § 440,  h.  op.  in  fin. 

• Amm.  Marc.  xvi.  5. 

7 Salvian  de  Gubernat.  Dti,  v.  7,  8. 


I Leban  orat.  1.  c.  3 ; Nov.  Magoriani 
ii.  de  indulgent,  reliquorum,  § 4 j C.  Th. 
11,24;  C-  11»  S3-  Hence  the  prohibi- 
tion of  the  patrocinia  vicorum. 

9 § 121,  125,  h.  op. 

10  C.  xi,  61. 

II  Salvian  de  Gubernat.  Dei.  v.  8. 

»*C.  11,  58. 
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lower  empire,  we  see  whence  the  system  of  ceorls  and  neives 1 used 
in  England,  and  of  leibeigncn  in  Germany,8  is  derived ; and  it  is 
surprising  to  observe  how  little  modification  or  alteration  that 
qualified  slavery  received  from  the  feodal  system,  and  how  servilely 
that  system  was  copied  from  and  followed  the  Roman  law. 

Whether  the  peasants  in  England  were  not  in  a better  position 
as  coloni^  or  ceorlsy  than  now  as  freemen  may  be  doubted j at  all 
events,  abstractedly,  their  position  is  not  changed  : for  what  is  the 
sending  back  to  the  parish,  in  which  the  peasant  has  obtained  a 
settlement  by  servitude,  essentially,  but  the  sending  back  a fugitive 
colonus  to  his  gleba  t what  the  relief  he  gets  in  the  union  poorhouse, 
but  the  relief  he  would  have  got  from  his  lord  ? what  the  jurisdic- 
tion of  the  county  justice,  but  the  poorer  of  punishment  by  the 
lord  ? The  only  difference  is  in  the  administration.  Is  he  not 
usually  more  thankful  not  to  be  turned  off  the  estate  upon  which 
he  has  been  bom  and  bred,  than  anxious  to  quit  it  ? But  a reverse 
system  obtains  in  England  at  present,  to  that  which  was  formerly 
advisable  here  and  in  the  Byzantine  empire.  The  population  of 
England  is  fully  sufficient  for  its  requirements  of  labor ; there  is, 
consequently,  no  object  gained  in  making  residence  compulsory ; 
the  object,  indeed,  is  to  get  rid  of  the  incumbrance  of  surplus  labor 
and  of  voracious  idleness. 


§ 1684. 

This  system  of  long  leases,  or  in  perpetuity,  was  not  confined 
to  State  domains ; private  persons  let  their  own  property  upon 
like  terms,3  as  an  inducement  for  the  lessee  to  bring  sterile  lands 
into  cultivation,  or  possibly  even  to  raise  money  by  fines,  after  the 
maimer  of  leases  in  England  renewable  on  fine,  church  leases,  See. 

In  Ireland  there  are  may  species  of  emphyteutical  tenures  which 
may  be  traced  back  to  this  Roman  origin. 

The  right  which  the  nearest  resembles  that  of  the  lessee  of  a 
State  domain,  is  that  of  the  usufructuary  j indeed,  it  is  not  easy  to 
distinguish  between  them.  According  to  the  old  practice,  the 
usufructuary  right  was  really  the  preferable  of  the  two,  because 
less  precarious ; the  principal  practical  difference  was,  that  the 
usufructuary  paid  a real  rent  where  his  rights  were  those  of  a 
former  and  not  a life  interest,  and  that  his  tenure  was  for  not  less 
than  a year ; whereas,  the  lessee  of  an  ager  publicus  vectigalis  paid 
originally  a rent  proportionate  to  the  contingency  to  which  he 
was  subjected,  of  being  deprived  of  possession  at  any  moment  at 
which  the  State  should  require  to  reassume  possession  of  the  land. 

The  theoretical  , differences  which  subsequently  .arose  when  the 
tenure  became  certain  and  defined  were  more  varied.  The  usu- 
fructuary right  to  produce  accrued  on  its  perception  or  harvesting  ; 


'$461,  b.  op.;  Litt.  $ 187-9,  I9°”4f 
P*wx>unced  churls,  hence  churlish ; Boorish, 
this  latter  Dutch ; Bauerisb,  German,  like 
* peasant 
VOL.  III. 


* § 125,  h.  op. 

* C.  xi,  61,  12. 

4 P.  41,  3,  25,  § 1. 
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whereas  that  of  the  ager  vectigalis  on  the  separation  or  simple 
separation  from  the  soil  \ and  the  action  de  communi  dividundo * Imj 
in  certain  cases  of  partnership  in  an  ager  vectigalis , where  the  muni- 
cipality was  concerned  in  the  shape  of  an  in  rem  actio ; as  against  A 
third  party  of  an  interdictum  possessorium ,8  actions  arborum  furtim 
casarum  and  pluvia  arcenda , and  the  exemption  from  the  cautio 
judicio  sistendi  causa  f none  of  which  the  usufructuary  enjoyed* 
The  most  important  distinction  of  all  was,  however,  that  die 
cessionary  of  the  ager  vectigalis  transmitted  his  rights  to  his  heirs 
in  pradiis  municipum , qua  ea  lege  Ucantur  ut  ...  . neque  spei 
conductori  neque  ejus  haeredi  pradium  auferatur.*  That  cessionary 
of  an  ager  vectigalis  cannot  encumber  it  with  services  is  suffr- 
ciently  dear  from  the  spirit  of  the  holding,  albeit  this  poiht  is  left 
undecided  in  the  Pandects,  since  it  would  be  inconsistent  with  his 
quality  of  a lessee,  although  an  hereditary  one * in  addition  to 
which,  the  lessors  recognize  no  under-tenents,  they  only  know 
the  cessionary  in  the  anair,  who  cannot,  therefore,  alienate  any 
part  of  his  rights  so  as  to  give  a third  party  a right  of  action  or  in- 
terdict against  his  landlord,  for  a servitude  cannot  be  granted  but 
where  the  dominus  has  his  real  action,6  and  the  right  to  transfer  his 
real  right  to  a third  party $ but  a multiplication  of  real  actions  does 
not  follow  the  splitting  of  the  integral  right.  The  obligation  to 
pay  the  vectigal  being  in  the  nature  of  a personal  debt,  and  not  of  a 
charge  on  the  property,  as  in  the  case  of  feodal  tenures,  the 
cessionary  cannot  transfer  his  liability  to  pay  the  canon  to  a 
third  party,  and  so  absolve  himself.7  Lastly,  it  is  clear  that,  in 
his  quality  of  simple  possessor,  he  has  no  claim  upon  treasure 
trove  on  the  property,  although  responsible  for  all  fiscal  charges 
accruing  thereon.8 


§ 1685. 

With  the  establishment  of  the  empire,  it  has  been  already  ob- 
served,® arose  the  difference  between  the  State  treasury  or  ara~ 
rium>  and  the  Imperial  treasury  or  fiscus , however  these  terms 
may  have  become  confounded  in  the  course  of  time,  when  the  in- 
creasing governmental  power  of  the  emperors,  resulting  in  auto- 
cracy, rendered  the  distinction  between  the  patrimonia  populi 
Romani  and  Casaris  no  longer  necessary.  Pepin  le  Halleur10  is 
probably  correct  in  his  presumption,  that  the  cessionary  of  an  Im- 
perial domain,  so  long  as  he  paid  his  canon  regularly,  could  only 
have  been  turned  out  of  possession  by  the  express  order  of  the 
Emperor. 


1 P.  Ijt  7»  iM»- 
• P- 3>  7 > P-  3,  x,  4 1. 

•P.  2,  8,  15,  $ x;  P.  39,  3»  3»  4 41 
P-  3»  »3»  § *>  P-  47»  7»  5t  $ *>  3 i 
Savignjr,  jui  Poa.  y 9,  p.  114,  n.  3,  Ed.  6. 
‘P.  a,  8,  15,  $ 1. 


* Caiua,  m,  14 jj  P.  6,  3,  1. 

* Thibaut.  Abb.  3,  p.  a68. 

’C.  11,  «5,3. 

' f • 19»  4.7  i P-  49»  »4.  J«. 

* $ *64-7»  1».  op. 

10  1.  c.  p.  17  $ Columella,  x,  7. 
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The  expression  ager  publicus  is  exchanged  in  the  Codex,  where  The  term  ager 
that  term  never  appears,  for  fundi  patrimoniales , fundi  divini 
demus ; and  even  the  terms  ager  vectigalis  and  fundi  publici  rarely  <^nCJC#ln  e 
occur,  the  terms  pradium  civitatum , fundi  civitatum , and  fundi 
rei  publicet^  being  substituted  j and  these  newly  created  denominations 
appear  to  have  given  rise  to  the  new  rights,  the  jus  privatum  salve  Jut  privatum, 
canone , jus  perpetuum  salvo  canone  or  jus  perpetuarium , and  jus  **  ^ ^ . 

emphyteuticum  or  emphyteuticarium .l  pcrpcSrium/** 

The  jus  perpetuum  is  never  mentioned  but  in  connection  with  empbytcud- 
the  fundi  ret  privat <r,  and  the  jus  emphyteuticum  but  with  that  of  the  ctrium* 
fundi  patrimoniales , whence  it  may  be  inferred  that  the  expressions 
were  not  always  synonymous. 

The  fundi  patrimoniales  appear  to  have  been  let  at  a fixed  rent  j Fundi  patri, 
or,  when  sold  for  a certain  price,  the  sale  to  have  always  taken  “^xtd^ciT 11 
place  salvo  canone.  The  fundi  rei  privata , on  the  other  hand»  *r 
were  frequendy  sold  without  reservation  of  the  canon.  canone. 

Two  constitutions*  of  Arcadius  and  Honorius  declare  that 
there  is  to  be  no  longer  anything  common  between  the  fundi 
fatrimoniales  sold  as  above,  and  the  fundi  patrimoniales  granted 
under  the  same  conditions  as  the  fundi  patrimoniales  qul  in  con - 
ditione  propria  constituti  sunt.3 

A constitution  of  the  Emperors  Theodosius  and  Valentinianus 
forbids  in  positive  terms  the  alienation  of  fundi  patrimoniales  per 
tractum  orientis  f even  salvo  canone ; and  the  constitution  of  the 
same  emperors  of  the  following  year5  positively  forbids  the  aliena- 
tion of  fundi  rei  dominica  dempto  canone , thereby  expressly  per- 
mitting by  implication  such  alienation  salvo  canone.  Hence  we 
must  distinguish  between  those  sold  salvo  canone , and  others  in 
conditione  proprii  constituti;  and  conclude  that  the  expression  jus 
perpetuum  salvo  canone  is  applicable  to  those  fundi  patrimoniales 
and  fundi  rei  publica  in  propria  conditione  constituti , and  that 
these  are  identical  with  the  old  ager  publicus  or  vectigalis . 

A constitution  of  Gratianus,  Valentinianus,  and  Theodosius/  Titulus  conduc- 
although  distinguishing  between  the  terms  titulus  conductionis  and  tioni#  a ju* pcr* 
jus  perpetuum , makes  the  same  conditions  applicable  to  a common  petUttm' 
letting  and  a leasing  in  perpetuity.  Clearer  is  another  consti- 
tution of  Theodosius  and  Valentiilianus,7  sane  si  quis  non  perpetuo 
jure  sed  ad  tempus  locatam ; but  still  more  conclusive,  loca  omnia 
fundive  rei  public* t ....  perpetuariis  conductoribus  locentur .8 

There  can,  therefore,  be  little  doubt  but  that  the  lands  belonging 
to  the  Emperor  as  such,  fundi  patrimoniales , are  to  be  distin- 
guished from  fundi  empti  privato  jure,  salvo  canone . 

• CL  *x,  65, 7,  a.*.  440. 

• c.  ix,  65,  3. 

7C.  11,70,  3. 

•C.  II,  70,  3. 


* Altai-  Honor.  C.  t , 34,  9,  & 16. 

* C.  II,  61,  9 Sc  IO,  A.D.  39S,  399. 
•C.  II,  6l,  13,  A.D.  439. 

4 Diocese  of  the  East  (Cujas). 
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§ 1686. 

The  jus  privatum  consisted  in  an  alienation  of  the  dominium 1 to  • 
an  individual,  hence  the  expression  ad  jus  transferre  privatum . 
To  prevent  the  dissipation  of  such  property,*  a portion  of  the 
price  was,  as  it  were,  sunk  or  funded  in  the  estate,  and  liable  to 
bear  interest  in  the  shape  of  rent : thus,  for  an  estate  of  the  value 
of  3,000  aurei,  2,000  would  be  paid  and  1,000  aurei  left,  as  it 
were,  on  mortgage,  bearing  an  interest  of,  say  5 per  cent.,  equal 
to  50  aurei  per  annum,  to  represent  the  canon.  On  the  other 
hand,  the  jus  perpetuum  did  not  confer  the  dominium . <c  Libertates 
quas  municipiis  ex  fundis  patrimonialibus  atque  emphyt euticisy  qui 
fundorum  non  sunt  domini  prastiterint , rationales  hujus  praecepti 
auctoritate  rescindant ,”  as  the  jus  privatum  did,  quum  fundorum 
sint  domfni.  These  two  expressions  being  thus  accounted  for, 
the  third,  the  jus  emphyteuticum , remains. 

§ 1687. 

Finlay,  in  his  essay  on  the  reign  of  Leo  the  Iconoclast,*  satis- 
factorily proves  that  the  strict  observance  and  fair  administration 
of  the  law  alone  enabled  the  Byzantine  empire  for  many  years  to 
bear  up  against  a vicious  system  of  financial  policy,  and  of  this, 
the  jus  emphyteuticum  supplies  a striking  example.  The  constant 
increase  of  taxation  pressed  so  grievously  on  the  agriculturist  as  to 
induce  the  continual  abandonment  of  large  tracts  of  land,  which  it 
was  no  longer  possible  to  cultivate  at  a profit,  and  such  lands  were 
thrown  upon  the  decurions,  with  permission  to  assign  them  among 
the  members  of  their  municipality,  if  they  should  be  unable  to 
support  the  burden  of  the  new  taxation. 

This  increase  in  the  charges,  on  those  who  were  already  over- 
taxed, had  the  natural  effect  of  forcing  those  who  still  cultivated 
their  lands  to  abandon  this  unprofitable  enfployment  j to  obviate 
this  evil,  all  such  as  put  deserted  land  into  cultivation  were  promised 
the  dominion  of  it  after  the  expiry  of  two  years,  unless  the  proprietor 
reclaimed  his  land  within  that  time,  in  which  case  the  new  specu- 
' lator  had  the  right  of  retaining  possession  until  all  bis  expenses  had 
been  reimbursed  him.4  As  to  such  as  after  six  months  confessed 
their  inability  to  liquidate  the  fiscal  imposts,  their  lands  were 
declared,  after  a term  of  six  months,  to  be  in  the  nature  of 
derelicts,  and  were  adjudged  to  those  who  undertook  to  pay  a 
certum  quem  tributorum  canonemf  save  the  rights  thereon  of  suen  as 
had  claims  upon  the  land  other  than  those  of  proprietors,  and  who 
were  enabled  to  make  their  demands  operative,  if  proved,  within  six 

1 C.  11,  65,  i 5 C.  ii,  6x,  12. 

* Le  Halle ur,  p.  25. 

9 Transactioni  of  the  Royal  Society 
of  Literature,  vol.  iv.,  New  Series,  p.  115  $ 
vide  also  same  author,  History  of  Medieval 


Greece  and  Trapesont — Blackwood  & Sons, 
Edinburgh,  1851. 

4C.  II,  j8, 1,  j,&8. 

4 C.  ii.  $1,  11. 
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months  after  fiscal  judgment  of  expropriation,  on  indemnifying 
the  party  to  whom  they  had  been  so  adjudged  for  all  his  expenses.1 * * 
Where  these  lands  were  originally  fundi  patrimoniales , die  new  New  owner’s 
owner's  tide  consisted  in  a jus  perpetuum  ac  privatum  salvo  patri - ?dc  conli*tcd  *B 
moniali  canone .*  Furthermore,  by  direct  application  to  the  Em-  ^primuin  ™ c. 
peror,  the  concession  of  some  fundus  sterilis  could  be  obtained 
under  the  tenure  of  jus  perpetuum  ;*  and  to  this  so-called  contract  , 
of  public  law,4  the  term  jus  emphyteuticum  was  applied,  and  which 
involved  the  necessity  of  adding  a certain  proportion  of  the  un-  Ju*  emphyteu- 
cultivated  land  to  the  grant.  Caterum  eos  qui  opimas  ac  fertiles 
possident  terras , aut  etiam  nunc  sibi  existimant  eligendas , pro  sterilis  with  the 
defecta  scilicet  portione , summam  debiti  pr as  entis  jubemus  implere , obligation  to  add 
illos  etiam  qui  emphyteuticario  nomine  nec  ad  plenum  idoneas,  nec  t0  8rant’ 
omnibus  modis  vacuas  destinent , sic  ex  illis  quoque  qua  prasidio  in- 
digent, justam  ac  debitam  quantitatem  debere  suscipere  ut  induito 
temporis  spatio  post  biennium  decretum  canonem  solvendum  esse  memin- 
erint. Hence  it  results  that  the  Emperors  were  in  the  habit  of  The  dominium 
granting  the  dominium  of  fundi  patrimoniales  or  fundi  rei  privata  granted  under  a 
to  individuals,  under  the  resolutive  condition6  of  an  annual  canon  JJ^0“ave  con‘ 
for  ever,  and  which  tenure  was  termed  jus  privatum  salvo  canone ; 
as  many  freeholds,  all  of  which  are  legally  speaking  held  of  the 
Crown,  are  subject  to  quit  rents  to  the  superior  lord. 

In  the  leasing  of  these  lands,7  the  propria  conditio  was  usually  The  propria 
in  perpetuity  i the  same  bad  been  formerly  applied  to  the  ager  conditio  and  ju* 
publicus  or  vectigalis , and  this  was  the  jus  perpetuum  salvo  canone . PerPet*mm  •• c* 
And  when  this  latter  contract  was  applied  to  lands  of  like 
nature,  which  had  gone  out  of  cultivation,  the  right  attaching  to 
diem  was  termed  jus  emphyteuticum . 

The  only  difference  between  the  two  last  appears  to  be,  that  the  Dutinctkm  be- 
emphyteuticarii  possessores  had  an  immunity  of  two  years'  canon  tween  the  two. 
rent  in  consideration  of  the  uncultivated  lands  ; all  imperial 
tenents  were,  according  to  the  terms  of  the  original  concession, 
obliged  to  add  to  the  original  grant.  This  view  is  contrary 
to  the  opinion  of  the  glossators  of  the  middle  age,  who  donation  of 
took  the  synonym  ager  vectigalis  and  ager  emphyteuticus  to  be  the  middle  age 
found  in  the  re-enactments  of  Tribonian  in  the  Digest  literally,  tinctbiTbetween 
and  made  no  distinction  between  the  expression  emphyteusis  of  the  the  ager  vecti- 
4th  Book  of  the  Code,  de  jure  emphyteutic  and  that  to  be  found 
in  several  parts  of  the  9th  Book,  relative  to  the  administration  of  yteu- 

the  imperial  domain. 

In  some  of  these  the  dominium  is  formally  reserved  to  the  grantor  Their  errors, 
of  an  emphyteusis , while  others  appear  to  apply  the  term  dominus 
to  the  emphyteuta.  To  avoid  so  manifest  a paradox,  the  glossators 
supposed  a dominium  directum  to  reside  in  the  lord,  and  a dominium 

1 C.  50, 15,7.  * C.  11,  s«,  6. 

* C.  if,  58, 7.  • C.  xi,  65,  *. 

*C.  ii,  58,  17.  7 C.  11,70,  5. 

4C.  11,70,  5. 
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utilt  b the  emphyteuta,  and  explained  it  by  applying  the  newly  in* 
vented  Latin  terms  of  the  then  comparatively  recent  feodal  law  to 
this  case,  which  terms  were,  however,  unknown  to  the  Roman 
law.1 

When,  however,  the  scholastic  spirit  of  afl  earlier  age  was 
superseded  by  the  historical  criticism  of  the  sixteenth  centuiy,  it 
became  an  admitted  fact,  that  the  prsetor  might  grant  an  actto  in 
rem  utilis  to  one  who  had  no  daim  to  be  called  dominus  tx  jure 
quiritium , but  whose  title  was  sufficiently  recognized  by  the  law 
of  nations  and  the  civil  law  to  exdude  any  other  person»* 

Savigny,5  however,  struck  out  a new  path  different  from  the 
more  simple  one  of  Doneau  and  Thibaut,  attributing  a dominium 
bonitarium  to  the  emphyteuta,  because  the  grantee  of  an  ager 
vectigalis  is  always  assimilated  to  the  dominus  bonitarius  and  not  to 
the  usufructuarius , inasmuch  as  he  acquires  fruits  by  separation, 
and  has  actions  arborum  furtim  casarum  and  aqua  pluvia  arcenda r, 
and  is  not  bound  to  the  cautio  judicio  sistendi  causa ; and  asserting 
that  such  dominium  bonitarium , before  Justinian,  amounted  to  a 
complete  right  of  ownership,  supporting  this  opinion  by  texts.4 
He,  however,  recanted  this  opinion  in  a later  edition*0 

$ 1688* 

The  jus  privatum  is  the  property  in  a public  domain,  with  a 
rent  reserved  to  the  fiscus.0  The  obligation  to  pay  the  canon 
does  not  pass  on  alienation  to  the  new  owner,  but  remains  as  the 
personal  debt  of  the  alienator ; and,  except  transferred  by  a nova- 
tion to  the  new  purchaser,  this  latter  is  neither  exposed  to  nor 
can  bring  a direct  action. 

There  are  three  constitutions  which  bear  upon  the  question  of 
fiscal  imposts,  the  first  of  which  is  as  follows : — 

Possessores  vel  emphyteuticarii  patrimoniales  qui  fimdos  minime 
nunc  usque  comparaverunt,  eodem  largitatis  modo  nequaquam  ad 
eorum  comparationem  urgeantur ; sed  tanquam  pretiis  depensis , sic 
iis  nostri  numinis  beneficio  potiantur ; ut  quod  juris  altet  inferendo 
pretium  consecutus  est  hoc  nostri  Uber  alitate  pr a dictus  emphy- 
teuticarius habeat . Illud  quoque  jus , in  quibus  coluit  pradiis , y uod  aut 
ex  successione , aut  ex  comparatione  privati , aut  nostri  numtnts  libe - 
r alitat  e,  aut  quocunque  modo  possedit , sciat  illabotum  intemeratumque 
servari ; licentia  eis  concedenda  etiam  Ubertates  mancipiis  ex  fundis 
patrimonialibus  atque  emphyteuticariis  cum  fundorum  Stfrtt  domini 
pnestareJ  Here  the  dominion  is  dearly  granted ; the  next  con- 
stitution expressly  says  that  there  is  no  difference  between  the 

*Thib«rt  AMuiidl.  ifld  Vol.  das.  3,  4P.  13,  j,  1 5 C.  If,  6,  il. 

iiber  dom.  direct,  and  dom.  utile.  9 Le  Halleur,  1.  c.  63. 

* Contra  Gliifk  Pand*  • C.  11,  61.  12.  The  right  of  infran- 

* Recht.  des  Besetses,  1806}  Thib.  Diss.  chising  the  adscripts  glebae,  ergo  the  right 
Civ.  Recht.  1 1 diss.  iiber  die  Natur  des  Jur.  to  alienate. 

Etnph.  p.  266-88.  7 C.  11,  61, 12. 
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fandi  patrimoniales  and  those  ceded  jars  privato  salvo  canons . 
Univorsi  cognoscant  nihil  privato  jure  salvo  canone  fundis  emptis 
cum  patrimonialibus  esse  commune ; ita  ut  ad  cos  nunquam  patri- 
monialium fundorum  peraquator  accedat , gravi  multa  feriendo , *0, 
qui  statuta  nostra  clementia  ausus  fuerit  temerare .x 

Lastly,  the  third  constitution  points  at  the  fiscal  imposts. 

Fundos  patrimoniales , eos  duntaxat  qui  salvo  canone  jure  privato 
nostra  liberalitate  concessi  sunt , cum  bis  patrimonialibus , qui  in 
conditione  proprii  constituti  sunt , illustris  auctoritas  tua  jubeat 
exaquari . Ita  ut  relevato  onere,  qui  imminet  fatigatis,  et  trans- 
lato in  eos,  qui  integris  viribus  florent,  adscriptio  tributorum  aequa 
lance  dividatur.9 

Since  the  imperial  lands  were  free9  from  the  land  tax,  and  those 
separated  from  the  imperial  domain  were  to  be  assimilated  to 
them,  we  must  conclude  that  this  applied  only  to  a certain  class 
not  utterly  disintegrated  from  the  imperial  domain;  thus,  that 
while  those,  qui  in  conditione  propria  constituti  sunt , and  those, 
qui  salvo  canone  nostra  liberalitate  concessi  sunt , were  exempted 
from  the  land  tax,  the  fundi  patrimoniales  empti  jure  privato  were 
exposed  to  it;  and  that  such  lands,  thus  unconditionally  sur- 
rendered into  private  hands,  were  divested  of  all  their  rights  as 
completely  as  though  they  had  never  been  in  the  imperial  posses- 
sion; but  to  induce  cultivation,  the  purchaser  is  promised  that  his 
industry  shall  not  be  taxed,  ut  si  quid  adjecerit  sumptus , cura  vel 
solertiay  quidquid  mancipiorum  vel  pecoris  accreverit , capitationis 
aut  canonis 4 augmenta  non  patiatur ; nor  can  it  be  doubted  that 
the  dominion  passed  to  such  owner,  ad  novi  domini  jura  migrabit . 

In  fine,  it  confirms9  the  former,  and  the  new  proprietor  appears 
to  enjoy  the  two  advantages,  that  of  paying  a certum  quem  tri- 
butorum canonem , and,  contranr  to  the  common  law,  that  of  not 
being  exposed  to  the  arreres  of  fiscal  charges.9 


§ 1689. 

The  perpetuarii  conductores  were,  as  far  as  can  be  ascertained, 
in  precisely  the  same  position  as  the  cessionaries  of  the  ager 
vectigalis , both  consisting  in  a perpetual  leasehold  of  lands,  no 
longer  forming  portion  of  the  private  imperial  domain.? 

There  are  many  constitutions  which  forbid  the  perpetuarius 
being  disturbed  in  his  possession,  notwithstanding  another  should 
office  a higher  rate  of  canon;8  these  ordinances,  however,  were 
doubtless  often  violated  by  the  fiscal  officers.  The  debt  of  the 


lRo. 

* C.  kL  10. 

1 V.  C.  6 ; C.  Th.  de  exact,  xi,  7. 

4C.  ix,  65,  2;  vi«l.  Le  Halleur,  U c. 
S 13»  P-  3*. 

4C.  xx,  5S,  xx. 


• Compare  P.  39,  4,  pr. ; P.  49,  14, 36  J 
C.  ■ 4*  47»  3- 

’■C-  xx,  70,  3 j C.  Th.  xo,  3,  5;  C 
Th.  v.  13,  33. 

C.  Th.  7»  7»  3 » Th.  5, 13,  1 ; C. 
xx,  60,  1,  5,  *16,  C.  Th.  xo,  3,  j ; C. 
11,  61,3,  te  5.' 
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Liability  of  the 
ager  vectigalia 
to  the  land-tax* 


Affinity  between 
the  fund.  pat. 
and  the  fund, 
rei  privatae. 


Perpetuarii  not 
liable  to  land- 
tax.  % 


Exemption  of 
perpet.  cond. 
inferable  from 
the  Cod.Theod. 


canon  was  personal,  except  transferred  on  alienation  to  the  new 
proprietor  with  consent  of  the  fiscus,  whether  by  donation 
otherwise,1 *  ther6  being  no  difference,  on  account  of  the  cause 
or  mode  of  alienation. 

The  cessionary  of  the  ager  vectigalis  being  obnoxious  to 
land  tax,  it  is  now  the  question  as  to  whether  the  lands  granted 
jure  perpetue  were  also  liable  to  it  ? There  is  no  doubt  that  mu 
cipal  lands,  as  well  as  those  of  private  individuals,  were  subject  tar 
this  tax.  The  exemption  granted  in  favor  of  ecclesiastical  lands 
by  Constantine*  was  retracted  by  Constantius.3 

Between  the  fundi  patrimoniales  and  the  fundi  rei  privat 
there,  however,  existed  a great  affinity,  because  the  sources  of  ouJ 
knowledge  evidently  distinguish  between  them,  without,  however» 
defining  what  that  difference  is ; on  the  other  hand,  we  are 
informed  of  what  the  fundi  rei  privata  are  so  exempted  front 
land  tax.4 

The  conclusion  we  must  come  to  is,  that  the  perpetuarii , ia' 
other  words,  the  emphyteuticarii , are  not  subject  to  land  tax  as  the 
fundi  rei  privata  are;  but  we  must  not  include  therein  the 
cessionaries  of  fundi  patrimoniales  without  remarking  that  this 
class  is  not  exempt  from  land  tax.  The  immunity  mentioned 
in  the  text  from  tributumfi  does  not  necessarily  imply  im- 
munity from  all  charge  whatever,  because  this  was  a charge  tor 
supply  Rome  and  Constantinople  with  corn  for  the  use  of  the 
army,  particularly  termed  annona , and  generally  extraordinaria  sive  ■ 
sordida  munera  fi 

The  constitution  of  Constantius  is  far  from  explicit  on  this 
head,  but  is  to  be  found  in  the  Theodosian  Code,  under  the  title 
de  annona  et  tributisf  which  leaves  little  doubt  that  the  per- 
petuarii conductores  were  not  exposed  to  this  charge ; and  taking 
into  consideration  the  object  of  this  burthen,  there  is  a presump- 
tion in  the  absence  of  any  positive  provision  either  way,  that  it 
must  have  applied  also  to  the  fundi  rei  privata  fi 


The  rules  by 
which  the  extra- 
ordinaria or  sor- 
dida munera  re- 
gulated dubious. 
Fickleness  of 
Byzantine  legis- 
lation. 


§ 169O. 

The  law  by  which  the  extraordinaria  sive  sordida  munera  were 
regulated  must  rest  on  induction  and  conjecture,  rendered  more 
difficult  and  less  precise  by  the  fickleness  of  legislation  under  the 
Byzantine  Government. 

The  first  constitution  of  Constantius  exempts  the  fundi  patri - 


1 C.  11,  61,  1.  Compare  C.  11,  65,  3, 
contra  Cujas  1.  c.  Quaere  as  to  the  right 
granted  by  Justinian,  at  a later  period,  to 
the  proprietor,  to  take  a fifth  on  each 
change  by  private  contract  ? vide  paulo  post. 

*C.Th.  11,  1,  1. 

* C.  Th.  16,  a,  xo,  & 14. 

4 Wenck  thinks  that  * the  fundi  rei 


privatae  were  exempted,  and  the  fundi  patri- 
moniales were  not  so.  C.  Th.  5,  13,  19. 

* This  point  is  open  to  controversy. 
C.  Th.  11,  1,  4.  Compare  C.  Th.  11, 
x6, 1 Sc  a;  C.  11,  64,  1. 

®C.  Th.  16,  11. 

*4- 

9 Compare  C.  Th.  xi,  19,  & C.  3. 
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mentales  in  Africa  from  certain  charges;1  a second  extends  the  Exemptions  in 
same  exemption  to  fundi  patrimoniales  in  Italy;8  a third  points  W offundi 
out  those  subject  to  the  charges  for  repairing  highways.3  Hence  Patnmomalet 
there  was  no  general  rule  of  exemption  in  favor  of  fundi  patri- 
moniales. 

A constitution  of  Constantius4  completely  exempts  the  fundi  in  favour  of 
rti  privata ; and  another  renews  the  ordinance  of  Constantine  in  fundi  rei  Pri* 
favor  of  fundi  patrimoniales  in  Italy.5  mm * 

Julian  completely  changes  this  state  of  things, — Omnes  qui  Fundi  patrimo, 
patrimoniales  fundos  retinent,  pro  bis  conveniendi  sunt  ad  univer-  n*a^c*  cxP°£d 
sorum  munerum  functiones.0  He  subjected  the  fundi  patri-  y 

mentales  to  imposts;  but  appears  to  have  left  the  fundi  rei 
privata  undisturbed.7 

Valentinianus  restores  the  law  to  what  it  had  been  under  Con-  Exempted  by 
standus.  Arcadius  and  Honorius  revive  his  ordinance.®  But  the  v?lc^?nla,l\ 
immunity  enjoyed  by  the  perpetuam  never  extended  to  the  tax  Arcadiu»  and 
for  the  repair  of  highways.?  Honorius. 

Lasdy,  a constitution  of  Honorius  and  Theodosius10  subjects  all  Honorius  and 
the  possessors  of  domain  lands  of  whatever  tenure  to  the  munera  ^riMomain* 
extraordinaria  ; this  constitution  was  shortly  after  renewed  by  one  t0  cx^lot. 
of  Theodosius  and  Valentinianus,  but  with  an  exception,  the  extent  munera, 
of  which  it  is  now  difficult  to  determine,  excepto  patrimonio  Fundi  rei  pri- 
pietatis  nostras,  cujus  quidem  reditus  necessitatibus  publicis  fre- 
qnentissime  deputamus.  M;  Vuy12  affirms  that  the  fundi  rei  privata  Jnd  vaidu0* 
are  here  meant ; nor  can  there  perhaps  be  much  doubt  on  this  tinianus. 
subject,  from  the  similarity  of  the  inflated  expression  used.  It  is, 
however,  without  any  textual  proof,  as  M.  Pepin  le  Halleur  has 
observed,  whose  excellent  and  exhaustive  treatise  is  recommended 
to  the  reader. 

§ 1691. 

Not  only  in  the  modern,  but  also  in  ancient  times,  there  Constitution  of 
appears  to  have  existed  considerable  difference  of  opinion  as  to  dc  Ju.rc 

the  nature  of  the  emphyteutical  tenure,  and  as  to  the  interpreta-  ^/explicit!0 
don  to  be  put  upon  the  constitution  of  Zeno ; and  it  is  cer- 
tainly to  be  wished  that  the  law  on  this  subject  had  been  more 
explicit. 

The  elements  out  of  which  the  emphyteusis  is  formed  are  The  elements  of 
principally  the  usufruct,  the  perpetual  leasehold,  and  the  client 
tenure ; 13  nevertheless,  the  emphyteutic  contract  itself  has 
claim  to  a certain  originality  of  principle  : this  originality  hold,  and  the 

* client  tenure. 

* C.  Th.  ix,  19,  4. 

9 C.  Th.  15,  3,  3>  & 4- 

10  C.  Th.  11,  5,  2. 

11  Halleur,  Hist,  de  TEmphyt^ose,  p.  50. 

19  Op.  laud.  p.  141,  n.  315;  C.  Th. 

n,  36. 

13  Laboulaye,  Hist,  du  droit  de  propriety 
fonciere  in  Occident,  liv.  2,  ch.  18. 

G 


‘C-Th.  11,  i6,  x. 

* Id.  a. 

•c.  11,19,  »• 

*C.Tlj.  11,  16,  J. 

1 Qu*tt,  perhaps  fallen  into  dixuetude ; 

”» l6«  9- 
C.Th.  11, 19, 

C.Jh.10,4,2. 

. TOL.  III. 
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Intervention  of 
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Distinction  be- 
tween legal  and 
equitable  estate. 

The  precarious 
tenure. 


ment  in  money. 


is  not  at  a first  glance  so  striking  in  the  present  age 
becomes  so,  however,’  on  a retrospect  of  the  law  of  the 
at  which  it  arose  : to  the  English  lawyer,  to  whom  it 
descended,  although  not  exactly  in  the  same  form,  it  will  be 
less  so,  because  the  intervention  of  the  feodal  system  has 
ferred  a species  of  continuity  on  this  institution  : and  while 
distinction  between  the  legal  and  equitable  estate  is  familiar  to 
English  jurist,  it  presents  itself  as  anomalous  to  the  mind  of 
less  accustomed  to  this  divided  ownership.  It  will  be  apparent 
the  sequel  how  this  leading  principle  of  the  English  law  is 
nected  with  the  emphyteutic  tenure. 

In  the  earlier  period  of  the  Roman  commonwealth,  the  pal 
granted  his  vast  domains  to  peasants,  on  a precarious  tenure — i 
is,  in  the  language  of  the  English  lawyer,  they  were  tenents  at 
Their  obligation  towards  the  possessor  of  the  soil  was  to  furnish 
with  a quota  of  the  produce  they  raised  in  natura . The  ben< 
derivable  from  this  system  was  mutually  a source  of  wealth 
both  the  owner  and  cultivator  of  the  soil,  between  whom  a " 
Commutation  of  arose  which  rendered  them  indispensable  to  each  other, 
payment  in  pro-  commutation  of  the  produce  for  a fixed  payment  in  money 
duce  or  pay-  ^ easy  and  just  transition,1  ahd  laws  to  protect  the  right 
of  both  a natural  consequence  of  the  position  and  reciprc 
obligations  of  the  respective  parties.  The  precariousness  of  the! 
tenure  gradually  underwent  modifications  \ for,  on  the  one  hand, 
the  injustice  of  the  proprietor  having  it  in  his  power  to  turn 
his  tenent  immediately  before  harvest  without  an  indemnity,- 
or,  on  the  other,  of  the  tenent  exhausting  or  quitting  the 
at  a period  when  it  was  too  late  to  sow  it,  is  evident. 

The  next  step  to  the  simple  precarious  tenure,  or  tenency  at) 
will,  was  the  perpetual  leasehold,  in  which  the  owner  of  the  soilj 
renounced  none  of  his  proprietary  rights,  but  gave  his  tenent 
guarantee  for  the  enjoyment  of  the  fruit  of  his  industry. 

The  colonist  enjoyed  a tenure  still  less  precarious,  and  his  rights! 
assumed  almost  the  nature  of  legal  ownership ; in  short,  in  each J 
case  we  approach  nearer  to  the  conception  of  the  emphyteusis,  intoj 
which  these  three  elements  ultimately  merged. 

To  fill  up  this  gulf  between  mere  tenency  and  absolute! 
tit™  CIfi«  thJ1"  owncrskip  another  institution  was  required, — such  was  the  emphy-  j 
hLtus  between  teusis  as  it  existed  before  the  constitution  of  Zeno,  which  was  but  I 
a consolidation  of  all  these  elements  ; hence  we  have — 

The  precarious  tenency,  or  tenure  at  will, 

The  usufructuary  tenure,  # 

The  perpetual  leasehold, 

The  colonial  tenure, 

The  Antezenonian  emphyteusis, 

The  Zenonian  emphyteusis, 


Perpetual  lease- 
holds. 


The  colonial 
tenure. 


TheAntezeno- 


mere  tenency 
and  ownership. 
Component 
elements  of  the 
emphyteutis  of 
the  Codex  Just. 


1 Payment  in  produce  varied  in  propor- 
tion to  the  industry  of  the  cultivator.  A 


fixed  payment  in  rent  is  in  the  nature  of  an 
average  of  years. 
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of  which  the  emphyteusis  as  regulated  by  Justinian  was  com- 
posed. 

It  is  said1  that  the  emphyteutical  tenure  was  an  expedient  of  the  Emphyteuds  an 
ruined  proprietors  of  the  Byzantine  empire.  L'  empkyteose  fut , au  cxPedient 
Bas  empire , un  expedient  des  proprietaires  mines . This,  perhaps,  J^0f  £c  By* 
cannot  be  denied  at  a certain  period,  although  before  that  time  it  zantine  empire, 
is  more  in  accordance  with  history  to  assert,  that  it  was  a means  of  ®°  un<lcr 
hringing  into  cultivation  conquered  provinces,  by  offering  to  the  cJpir£man 
inhabitants,  who  had  thitherto  been  the  legal  owners,  and  whose 
legal  estate  had  been  transferred  to  the  commonwealth,  some 
guarantee,  and  to  give  them  that  which  most  nearly  resembled 
actual  dominion,  ft  was,  moreover,  a means  by  which  to  grant 
large  tracts  of  country  to  the  patricians  of  Rome  without  alienating 
the  supreme  right  of  ownership  from  the  State,  and  by  which  such 
grantees  were  enabled  to  make  them  at  once  profitable  to  them- 
selves and  to  the  State  treasury. 


§ 1692. 

It  now  remains  to  demonstrate  shortly  in  what  respects  the 
emphyteusis  differed  from  the  previous  tenures  before  men- 
tioned. 

The  relation  existing  between  the  precarious  tenent  and  the 
usufructuary  and  the  lord  was  always  temporary  in  its  nature, 
and  was  devoid  of  that  permanency  which  was  a leading  feature 
in  the  emphyteusis. 

The  usufructuary  tenure  was  for  private  benefit  exclusively, 
the  emphyteutic  advantaged  the  State  in  enabling  the  land  to 
support  the  burthen  of  taxation. 

In  its  origin  the  emphyteusis  itself  was  precarious,  and  the 
precariousness  of  this  tenure  was  indemnified  by  the  lowness  of 
the  rent : hence  a sort  of  average  was  struck, — the  tenent  was 
allowed  to  make  a large  profit,  but  might  be  turned  out  at  a 
moment’s  notice  if  the  exigencies  of  the  State  required8  a 
resumption  of  the  possession  of  the  ager  publicus . 

By  the  direct  cession  of  a part  of  the  State  domain  to  an 
individual  a relation  of  patron  and  client  was  established,  but  this 
cannot  be  said  of  the  later  emphyteusis. 

The  resemblance  between  the  perpetual  leasehold  and  the 
emphyteusis  is  infinitely  more  striking,  hence  it  was  the  more 
immediate  precursor  of  the  emphyteusis.  The  logical  dif- 
ference is  however  great,  such  perpetual  lessee  is  but  the  agent 
of  the  lord,  and  his  rent  represents  the  net  revenue  of  the  estate ; 
nor  is  it  an  improving  lease  in  which  a consideration  is  allowed 


The  difference 
between  the 
emphyteusis  and 
mere  tenencies. 
As  regards  the 
usufructuary. 


For  private,  the 
emphyteutic 
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Emphyteusis 
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a precarious 
tenure. 
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tenure. 


As  regards  per- 
petual lease- 
holds. 


1 Lc  Halleur,  p.  156.  vel  corporis,  vel  juris  adeptus  est,  ex  hac 

* v.  Savigny,  Recht  des  Besitzes,  § 42,  et  solummodo  causa,  ut  preces  adhibuit  et 

p.  557-8,  not.  1 ; P.  43,  a6,  1,  $ 3.  impetravit,  ut  sibi  possidere  aut  uti  liceat. 
Habere  precario  videtur,  qui  possessionem 
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in  the  rent  for  improvements  to  be  made  $ consequently  the  inci- 
dent of  perpetuity  operates  no  legal  difference  in  the  tenure,  nor 
is  any  part  of  the  capital  which  such  estate  represents  alienated, 
as  is  the  case  in  an  improving  lease,  the  difference  between  the 
real  rent  and  that  paid  being  pro  tanto  an  alienation  for  considera- 
tion to  the  tenent. 

The  colonus 1 was  in  a still  better  position, — he  could  not 
be  summarily  deprived  of  his  position  of  cultivator,  nor  oppressed 
by  an  arbitrary  increase  of  rent,*  and  in  so  far  resembled  the 
emphyteuta,  but  be  acquired  no  legal  estate  in  the  land  he  culti- 
vated, he  was  simply  protected  from  the  extortion  of  the  lord* 
Which  would  have  speedily  annihilated  a class  from  which  agri- 
culture Was  furnished  with  laborers,  the  army  with  soldiers,  and 
the  State  with  tax-payers.1 * 3 

The  character  of  the  emphyteusis  essentially  consisted  not 
only  in  an  alienation  of  a certain  right  of  property,  the  inde- 
feasible condition  of  which  was  the  division  of  its  attributes 
between  two  parties ; nor  does  the  pre-eminence  of  the 
proprietor  affect  the  abstract  relation  of  the  parties.  Le 
Halleur4  describes  it  thus, — Le  contrat  empbyteotique  n*est  pas 
autre  chose  que  la  combination  de  deux  institutions  de  rage  classique 
du  droit  romain : Vusufruit  et  la  location  perfetuelle , cependant 
tl  aboutit  a un  resultat  qui  refugnait  profondement  au  genie  du 
droit  romain . Jussi  la  tendance  a'  la  consolidation  est-etle  mani- 
feste. This  is  doubtless  an  excellent  summary  of  the  intrinsic 
nature  of  the  emphyteutic  tenure,  the  provisions  for  the  resump- 
tion of  so  much  of  the  interest  in  the  property  as  had  been 
alienated  by  the  right  of  pre-emption  on  each  transfer  of  the  em- 
phyteutic right,  and  for  forfeiture  in  certain  other  cases,  save 
that  great  principle  of  consolidation  which  was  one  of  the  leading 
features  of  the  Roman  law,  and  which  was  so  adverse  to  the 
absolute  alienation  of  property  from  the  family  of  the  original 
possessor ; 5 and  so  jealously  was  the  same  leading  principle  upheld, 
that  even  the  passage  of  thirteen  centuries  was  insufficient  to 
obliterate  it.  A remnant  of  this  institution  may  be  still  traced  irt 
some  states  of  northern  Germany,  where  an  estate,  though  sold, 
cannot  be  split  and  parcelled  out  to  different  purchasers,  but  must 
pass  to  its  new  possessor  in  its  entirety.  This  is  to  be  referred 
to  the  feodal  system,  and  it  was  not  until  a comparatively  late 
period  of  English  history  that  the  legislature  began  to  favor  the 
division  of  feods  ; since  that  time  the  tendency  of  legislation  has 


1 v.  Savigny,  i m.  «pec.  Zunmern  Getds. 
ties  Rom.  Rechts,  § »3  j Guizot^  Hist,  de 
la  Civilization  en  France,  cours  de  1830$ 

ye  le9on  $ Laboulaye,  op.  laud.  liv.  2,  ch. 

18  ; Troplong,  trah6  de  louage. 

* C.  Th.  5,  ii9 1 ; the  colonists  could  not 
alienate  without  the  consent  of  their  patron ; 

C.  xi,  49,  2,  or  commence  a suit  against 


their  patrons  j C.  11,  58,  a,  the  perpetual 
farmers  could  not  unrestrictedly  alienate 
their  personal  goods. 

* Zimmern,  op.  laud.  t.  1,  a pt.  p.  856, 
in  fine  et  n.  43 ; C.  11,  47,  7 5 C.  3,  38, 
zi. 

4 1.  c.  p.  16a. 
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been  to  afford  facilities  for  the  division  of  land,  but  the  mischief 
which  would  have  arisen  here  from  such  a system,  as  has  been 
demonstrated  in  France,  has  been  corrected  by  the  tendency  of 
individuals  to  consolidate,  and  the  favor  the  nation  has  shown 
towards  the  institution  and  upholding  of  majorities,  the  greatest 
safeguard  of  national  and  political  prosperity,  and  the  only  means 
by  which  the  second  estate  in  the  realm  can  be  maintained. 

§ 1693. 

The  word  is  derived  from  £p4>urci7a>,  to  ingraft  or  implant, 
because  the  meliorationes  or  ifwroViy/iara — ‘that  is,  the  industry 
(la  and  w Wco)  of  the  tenent  is  quasi  ingrafted  upon  the  land. 

The  word  emphyteusis,  ifsipwebatsy  has,  like  the  word  fc pignus , 
a triple  signification,  dependent  upon  the  sense  in  which  it  is 
used  firstly,  it  signifies  the  contract ; secondly,  the  land  itself ; 
and  thirdly,  tne  right  transferred. 

The  owner  is  termed  the  dominus  emphyteuseos  or  lord  ; the 
tenent,  the  emphyteuta  o t emphyteote  j the  object,  more  generally 
die  emphyteusis ; the  right,  jus  emphyteuticarium ; the  contract, 
coritractus  emphyteuticarius  ,*  the  quit  rent,  properly  canon  y though 
sometimes  pensio . 

The  definition  which  the  classical  jurists  have  given,  that 
the  emphyteusis  est  contractus  juris  gentium  consensu  constans , 
quo  dominus  praedii  sui  usufructum  plenissimum  et  quasi  dominium 
concedit  alteri , sub  lege  meliorationis  et  prastationis  annui  canonis , 
is  capable  of  an  improvement,  which  might  be  effected  by  the 
following  substitution, — emphyteusis  est  contractus  juris  gentium 
consensu  constans  quo  dominus  praedii  sui  usufructum  plenissimum 
et  partem  certam  juris  dominii  temporaliter  fruendum  concedit 
alteri  sub  lege  meliorationis  fundi  et  canonis  triennue  praestandi. 
For  it  is  clear  that  an  interest  in  the  dominium  is  granted,  which, 
as  well  as  the  usufruct,  must  be  called  temporary,  because  sub 
conditione ; the  word  fundi  is  requisite  to  make  sense,  and  triennue 
instead  of  annuiy  because  until  the  third  default  the  tenent  cannot 
be  ejected. 

§ 1694. 

The  whole  positive  law  on  the  subject  of  the  emphyteusis  is 
contained  in  three  constitutions,  one  of  Zeno  and  two  of 
Justinian,  of  which  the  first  is  the  most  important.1  Jus  emphy- 
teuticarium neque  conductionis  neque  alienationis  esse  titulis  adjicien - 
imy  sed  hoc  jus  tertium  esse  constituimus  ab  utriusque  memoratorum 
contractuum  societate  seu  similitudine  separatum  : conceptionem  item 
iejinitionemque  habere  propriam^  et  justum  esse  validumque  contra  c- 
tmy  in  quo  cuncta  y qua  inter  utrasque  contrahentium  partes  super 
omnibus , vel  etiam  fortuitis  casibus , pactionibus , scriptura  in- 
terveniente habitis , placuerint  y firma  illabataque  perpetua  stabilitate 

1 C.  4,  66,  1,  de  jure  eznphyteutico. 
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modis  omnibus  debeant  custodiri:  ita  ut,  si  interdum  ea,  qua  far*  ' 
tuitis  casibus  eveniunt , pactorum  non  fuerint  conventione  susceptari 
si  tanta  emerserit  clades,  qua  prorsus  etiam  ipsius  rei,  qua  per  , 
emphyteusin  data  est , faciat  interitum  : hoc  non  emphyteuticario^ 
cut  nihil  reliquum  permansit , sed  rei  domino , qui  quod  fataSn? 
tate  ingruebat , etiam  nullo  intercedente  contractu , habiturus  fuerat# 
imputetur . ,, 

Sui  vero  particulare  vel  aliud  leve  contigerit  damnum  ex  que  nem 
ipsa  rei  penitus  ladatur  substantia , hoc  emphyteuticarius  suis  ^ 
partibus  non  dubitet  adscribendum . 

This  constitution  then  informs  us : — That  the  emphyteutic* 
contract  is  sui  generis . That  it  belongs  neither  to  the  category  . 
of  hiring  nor  sale.  That  its  conception  and  definition  are  peculiar  j 
to  itself.  That  it  is  to  be  a contract,  the  conditions  of  which  are 
binding  in  law.  That  it  may  contain  stipulations  to  be  respon- 
sible tor  mere  accident.  That  it  must  be  reduced  to  writing. 
That  where  there  is  no  particular  stipulation  to  the  contrary,  the  i 
tenent  is  liberated  by  the  destruction  of  the  object  of  it.  That 
any  partial  or  slight  damage  not  rendering  the  emphyteusis  utterly  j 
useless,  is  at  the  charge  of  the  tenent. 

Furthermore,  we  learn  more  definitely  from  the  Institutes1 
the  exact  nature  of  the  contract,  and  obtain  as  it  were  a gloss  on 
the  Constitution  of  Zeno,  introduced  avowedly  to  settle  any 
question  which  might  arise  as  to  whether  any  given  contract  was 
one  of  bargain  and  sale,  or  one  of  mere  hiring.  Ut  ecce  in  pradiis 
quce  perpetuo  quibusdam  fruenda  traduntur , id  est  ut , quamdiu 
pensio  sive  reditus  pro  his  domino  prastetur , neque  ipsi  conductori , 
neque  haredi  ejus , cuive  conductor  hceresve  ejus  id  pradium  vendi- 
derit, aut  donaverit , aut  dotis  nomine  dederit  aliove  quoque  modo 
alienaverit , auferre  liceat . Sed  talis  contractus  quia  inter  actores 
dubitabatur , et  a quibusdam  locatio , d quibusdam  venditio  existima- 
batur, lex  Zenoniaria  lata  est , qua  emphyteuseos  contractus  propriam 
statuit  naturam , neque  ad  locationem , neque  ad  venditionem  inclinan- 
tem, sed  suis  pactionibus  fulciendam,  et  si  quidem  aliquid  pactum 
fuerit,  hoc  ita  obtenere,  ac  si  natura  talis  esset  contractus,  sin 
autem  nihil  de  periculo  rei  fuerit  pactum,  tunc  si  quidem  totius  rei 
interitus  accesserit,  ad  dominum  super  hoc  redundare  periculum,  sin 
particularis,  ad  emphyteuticarium  hujusmodi  damnum  venire,  quo 
jure  utimur . 

English  lawyers  would  have  no  doubt  on  this  subject,  and 
assign  the  jus  emphyteuticum  a place  among  bargain  and  sale,  it 
being  the  sale  of  an  improving  lease  of  reality. 

There  are,  however,  several  notable  differences  between  the 
jus  emphyteuticum  of  Zeno  and  an  English  leasehold,  at  a 
peppercorn  or  nominal  rent. 

The  failure  to  pay  the  canon  in  the  former  case  involves  for- 
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fature,  but  in  the  latter  simply  exposes  the  tenent  to  an  action 
or  a distress. 

The  destruction  of  the  object  of  the  emphyteutic  contract 
absolved  the  tenent  from  further  liability  to  pay  the  canon,  but 
this  is  not  the  case  in  a leasehold  by  the  English  law.  Both, 
however,  concur  in  this,  that  they  are  both  nothing  more  than 
jura  in  re  attend^  a view  supported  by  Cujas,1 *  Doneau,*  and 
Thibaut.3 * 


§ 1695. 

One  of  the  vexed  questions  with  reference  to  the  emphyteutic 
right  is  the  capability  of  its  constitution  by  prescription.  The 
principal  point  to  be  considered  is,  whether  the  emphyteuta  who 
cannot  establish  his  right  by  title  can  do  so  incidentally  by  acquir- 
mga  real  action. 

The  common  law  ordains  that  all  actions  are  extinguished  by 
■ the  lapse  of  thirty  or  forty  years, — sicut  in  rem  speciales , ita  de 
universitate  ac  personales  actiones  ultra  triginta  annorum  minime 
protenduntur .*  Now,  if  a possessor,  who  is  in  a position  to 

advance  this  title  against  the  real  owner  should  himself  lose  pos- 
session, he  is  often  without  remedy  against  the  actual  possessor.5 * 
Prescription  can  in  no  case  become  a means  of  acquisition  but 
where  there  is  bona  fides  fi 

Le  Halleur7  supposes  three  cases.  The  first  is, — Le  veri- 
table proprietaire , se  considerant  comme  simple  empbyteote , a paye  le 
canon  a une  personne , qu'il  considerait  comme  proprietaire ; and 
upon  this  he  remarks,  that  it  is  difficult  to  suppose  that  the  real 
owner,  who  has  never  been  out  of  the  possession  of  his  estate, 
should  have  lost  the  proprietary  right  in  it,  simply  because  he 
has  for  a 'longer  or  shorter  period  been  considered  as  a mere 
emphyteuta,  and  that  this  proprietary  right  should  accrue  to 
another,  who  during  the  same  period  nas  enjoyed  the  legal  estate 
less  only  the  emphyteutic  right. 

The  second  question  is, — Le  veritable  proprietaire  a recu  le 
cam  tune  personne , qui  possedait  a titre  d* empbyteote ; the 
answer  to  this  is,  that  prescription  cannot  be  the  basis  of  an 
obligation,  and  the  emphyteusis  is  founded  on  contract.8  Pos- 
session for  the  prescriptive  time  may  give  a proprietary  title, 
though  not  an  emphyteutic  one  ; but  in  the  present  case  not  even 
this,  because  the  tenent  has  by  the  payment  of  rent  interrupted 
die  prescription.9  Furthermore,  if  the  contract  must  be  in 
writing,10  the  tenent  may  be  called  upon  to  produce  his  emphy- 
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1 Cujas»  obs.  7,  4,  recit.  solemn,  ad  tit. 

Dd  ager  vect. 

’Comment  jur.  civ.  9»  13,  $ 1,  2,  3. 

1 Abhand.  des  Civ.  Rechts  11»  iiber  die 

Natur  da  Emphyt.  p.  266,  284 , contra» 

v.Sariguy,RechL  des  Bcsitxes,  6 ed.  y.  124, 

M- 


4 C.  7a  33a  *• 

4 C.  7»  33,  9,  this  last  applies  to  resale. 

• § 1 1 15,  h.  op. 

7 L c.  p.  106. 

• C.  4,  66,  1. 

9 Mackeldey,  § 291,  FV. 

10  § 1700,  h.  op. 
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teutic  lease.  It  may  therefore  be  asked  what  the  effect  of  this 
proposition,  as  above  enunciated  by  Le  Halleur,  would  be  ; and 
what  would  be  the  effect  of  the  payment  of  the  canon  ? The 
canon  must  in  such  case  clearly  be  looked  upon  a$  a real,  and 
not  as  an  emphyteutic  rent,  and  the  tenent  as  a common  tenent 
at  will  2 the  consequence  of  this  to  the  tenent  would  be  very 
serious,  since  the  lord  could  turn  him  out  without  indemnity  foe 
his  improvements.1 

If  the  tenent  be  thus  looked  upon  as  a mere  usufructuary,  he 
becomes  subject  to  the  law  regulating  usufructuary  rights,  and 
this  would  affect  the  property  not  the  contract  of  lease. 

We  now  come  to  the  thud  proposition  of  Le  Halleur, — Um 
proprie  tain  apparent  a constitue  une  emphyteose  au  profit  ePtent 
personne  qui  a cru  traiter  avec  le  veritable  proprietaire . Here 

the  case  is  different : supposing  the  grantor  of  the  emphyteusis 
acting  in  good  faith,  that  is,  beSeving  himself  to  be  the  real  pro- 
prietor, he  would  have  acquired  a prescriptive  tide  to  the  domain, 
and  then  his  contract,  with  the  emphyteuta  might  be  binding, 
having  held  himself  out  in  the  commencement  as  that  which  he 
had  become  in  the  sequel. 

It  is  clear,  therefore,  that  prescription  cannot  apply  to  the  con- 
tract of  emphyteusis,  much  less  the  old  usucapion,8  for  this  did 
not  apply  to  incorporeal  rights.  Incorporales  res  traditionem  et 
usucapionem  non  recipere  manifestum  est .s  Services  were,  however, 
by  the  later  law,  lost  by  usucapion, — Libertatem  servitutum 
usucapi  posse  verius  est , quia  eam  usucapionem  sustulit  lex  Scribonia , 
qua  servitutem  constituit,  non  etiam  eam , qua  libertatem , pr astat, 
sublata  servitute  i*  but  the  law  never  was  stretched  so  far  as  to 
be  made  to  apply  to  the  acquisition  of  incorporeal  rights  before 
the  passing  of  the  lex  Scribonia . 

It  has  hitherto  been  held  that  Justinian  confounded  prescription 
with  usucapion,  and  this  difficult  question  has  never  been  cleared 
up  satisfactorily  on  all  points,  and  it  will  be  convenient  shortly  to 
recall  attention  to  a former  part  of  this  work.6 

The  usucapio 6 extinguished  the  title  of  the  former  owner,  and 
transferred  it  to  the  possessor. 

The  pr ascriptio7  barred  the  remedy  of  the  owner  against  the 
possessor.  • 

These  two  may  appear  at  first  sight  to  be  practically  equivalent 
to  each  other,  but  this  is  not  so, — for  it  is  one  thing  to  confer  a 
title , and  another  to  bar  a remedy , the  effect  of  which  becomes 
operative  in  such  a case  as  the  following : — A has  possessed  an 
estate  in  bona  fide  for  the  period  fixed  by  the  law  of  prescription. 

1 C.  4, 66,  3,  $ 1676,  h.  op.  4 P.  41,  3,  4,  % 19,  % 1030,  h.  opj  p. 

9 The  reader  is  requested  to  correct  a 41,  3,  4,  § 19. 
patent  typographical  error  in  § 1117,  incor - 4 % 1116,  1117,  et  aq.  h.  op. 

foreal  having  been  printed  for  movcabU . 0 I.  2,  6,  pr.  et  sq. 

* P.  41,  1, 43,  $ 1.  7 1.  2, 6,  § 16 ; ▼.  Savigny,  Syst.  des  Hcut. 

Rom.  Rechts.  vol.  5,  B.  % § 237. 
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B,  the  true  owner,  subsequently  acquires  the  possession  de  facto  ; 
and  A,  the  prescriptive  owner,  has  no  means  of  ejecting  him,  for  7 
prescription  is  but  an  exceptio  not  an  actio.  On  the  other  hand, 
if  the  true  owner  B had  never  got  possession  de  facto,  he  would 
have  had  no  legal  means  of  recovering  his  property,  inasmuch 
as  his  action  is  extinguished ; in  other  words,  the  exceptio 
proscriptionis  is  only  a plea  of  limitation  to  an  action  for  the 
recovery  of  possession,  but  as  such  an  answer  to  the  action. 

Usucapion  inherently  conferred  a title, — in  other  words,  Usucapion  con- 
transferred  the  ownership  as  by  an  in  jure  cessio  to  the  possessor ; 
and  should  the  true  owner  obtain  possession  de  facto,  the 
acquirer  by  usucapion  would  be  in  a position  to  bring  his  action 
against  the  true  owner  and  eject  him. 

There  is  an  exact  parallel  to  this  in  the  English  law.  The  Parallel  of 
old  statutes  of  limitation  barred  the  remedy? — hence  their  deno-  English  law  ; 
mination,  c<  limitation  of  actions.”  The  statute  of  James*  pre-  0 Bmi* 
scribed  personal  actions  in  six  years,  for  before  that  time  the 
limitation  was  reckoned  from  a fixed  period,  which  daily  became 
more  remote.  Actions  for  the  recovery  of  land  were  extinct 
after  the  lapse  of  sixty  years,  but  no  time  ran  against  the  Crown 
or  the  Church, — nullum  tempus  occurrit  regi  vel  ecclesia . 

The  new  statute3  limits  the  right  of  the  Crown  with  respect  6o  years  confer 
to  land  to  sixty,  and  that  of  individuals  to  twenty  years,  but  it  1 «gainst 
introduces  this  remarkable  difference,  that  it  bars  the  right 
not  the  remedy  only,  and  consequently  confers  a title.4  individuals. 

As  applied  to  emphyteusis,  therefore,  usucapion  cannot  apply  Usucapion  is  not 
to  the  emphyteutic  contract, . because  obligations  can  be  based  applicable  to  the 
neither  on  usucapion  nor  on  prescription : this  is  the  true  and 
logical  reason,  the  others  mentioned  by  Le  Halleijr  are  not  so 
strong  as  to  defy  discussion  with  that  cbnclusiveness  which  gives 
them  a sufficient  claim  to  particular  mention. 


§ 1696. 

The  emphyteuta  has  clearly  the  power  of  changing  the  out-  Extent  of  rights 
ward  appearance  of  the  property,  because  he  can  make  improve-  of  «j°yment- 
ments — indeed,  such  is  the  object  of  his  contract;  he  has, 
therefore,  more  latitude  than  the  usufructuary,5  but  such  changes 
must  come  under  the  denomination  of  improvements  for  other- 
wise, arguing  by  the  analogy  of  the  ager  vectigalis , they  would 
involve  a forfeiture,  and  practically  there  would  be  no  difference 
between  the  power  of  the  lord  ana  of  his  tenent.* 

It  is  dear  that  treasure  trove  on  the  property  accrues  to  the 


*«  Tsc.  I.  c.  x6,  § 1145.  As  to 
Eoglhh  law,*  vide  Stephen's  Comm.  vol.  3, 
book  5,  eh.  9,p.  546. 

Am,  exceptis  excipiendis. 

* 3 & 4 Will.  IV.  *7. 

'Sagdtn  on  the  real  pfbperty  statute!, 
f’ », 1S51. 

VOL.  in. 


* P-  7»  1.  >3.$  5- 

• Nov.  7,  3,  § a.  This  Novella  cannot 
be  confined  to  ecclesiastic  emphyteusis; 
indeed,  in  the  absence  of  provisions,  those 
applicable  to  church  property  may  be  fairly 
applied  to  lay. 

’C  11,47,  3- 
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his  own  right. 


Cannot  multiply 
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Canon  can 
neither  be  in- 
creased nor 
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Differs  from 
rent. 


Emphyteuta  has 
no  claim  for 
improvements. 


lord,  because  it  is  not  a consequence  of  or  necessary  to  improved 
cultivation,  neither  is  it  a natural  result  of  it.1 

For  the  same  reason,  the  emphyteuta  cannot  infranchise  the 
adscript  i gleba , though  it  would  appear  that  the  emphyteuta  of 
imperial  domains  had  this  power.9 

For  like  reasons  the  emphyteuta  cannot  constitute  servitudes, 
because  this  would  be  alienating  a part  of  the  proprietor’s  right, 
neither  can  he  authorize  a third  party  to  do  that  which  he  himself 
cannot  do. 

The  emphyteuta  can  therefore  constitute  servitudes  for  no 
longer  period  than  the  duration  of  his  own  right,  because  such 
would  amount  to  a deterioration  of  the  object,  and  therefore,  if 
possible,  involve  forfeiture. 

The  emphyteuta  can  certainly  authorize  a third  party  to  do  that 
which  he  can  himself  perform,  but  he  cannot  constitute  a real 
right  to  the  profit  of  his  grantee.  The  reason  is  plain.  Real 
actions  are  special  prerogatives,  which  cannot  exist  without 
express  legal  disposition $ hence  it  follows  that  the  possessor  of 
such  right  may  transfer  it  to  another,  but  he  is  not  at  liberty  to 
multiply  real  actions  by  splitting  the  demand. 

§ *697. 

Since  the  emphyteutic  canon  cannot  be  increased  upon  the 
ground  that  it  represents  a part  of  the  price , for  the  like  reason  no 
claim  can  be  made  for  its  decrease. 

The  old  vectigal  was  a real  rent,  and  the  representative  of 
the  value  of  the  enjoyment  and  commutation  for  fruits  due  in 
kind,  but  the  canon  is  as  inferior  to  the  vectigal  in  relative 
amount  as  it  is  different  in  its  nature  ; hence  the  obligation 
on  the  part  of  the  emphyteuta  to  bear,  damnum  ex  quo  non 
ipsa  rei  penitus  ladatur  substantia , is  contrary  to  the  rule  in 
common  hirings,  where  the  tenent  may  claim  a return  of  a 
sum  proportionate  to  the  loss  occasioned  by  an  unusually  bad 
season,3  upon  the  ground  that  his  rent  is  a commutation  of  pro- 
duce, which  in  the  case  of  an  emphyteutic  tenure  it  is  not,  but 
of  price.  On  the  termination  of  the  contract,  the  emphyteuta 
has  no  claim  on  account  of  his  ameliorations, — firstly,  on  prin- 
ciple, that  this  was  one  of  the  conditions  of  his  tenure,  which  he 
has  done  no  more  than  fulfill  by  making  ameliorations,  which  are 
to  accrue  to  the  lord  op  the  expuy  of  the  contract  j and  secondly, 
on  express  enactment.  Volenti  ei  licere  eum  a praediis  emphyteuti- 
cariis repellere , nulla  ei  in  posterum  allegatione , nomine  meliorationis , 
vel  eorum  qua  emponemata  dicuntur  vel  poena  opponenda .*  Thirdly, 
because  if  the  lord  exercise  his  right  of  pre-emption  he  pays 
for  them  ; but  if  the  emphyteusis  lapse  by  default  of  the 

1 Miihlenbruch,  Pand.  § 299,  n.  1 ; P.  9 Nov.  7,  3,  § 1 $ Nov.  120,  1,  $ a ; 
7,  1,  9,  $ 4.  Thibaut,  AbhanEl.  a,  25,  $ 3,  pr. 

*C.  11,61,12.  4 C.  4,66,2. 
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emphyteuta,  this  latter  cannot  take  advantage  of  his  own  wrong. 
And,  lastly,  the  emphyteuta  having  made  improvements,  cannot 
allow  the  buildings  he  has  constructed  to  fall  into  ruin,  for  this 
would  amount  to  a deterioration,  in  English  law  a dilapidation  or 
waste. 


§ 1698. 

The  Constitutions  of  Zeno  and  Justinian,  before  alluded  to,  inforcement  of 
point  out  no  mode  by  which  the  emphyteuta  can  inforce  his  ngktsbyem- 
rights ; and,  therefore,  to  ascertain  them,  reference  must  be  had  p ylcutm* 
to  the  practice  in  the  case  of  the  ager  vectigalis , according  to  the 
analogy  of  which  the  emphyteuta  has  an  actio  in  rem  not  only 
against  a third  person  but  also  against  the  dominus  himself: 
practically,  too,  he  can  resort  to  the  possessory  interdicts,  his 
dde  being  that  of  possession.  As  having  a jus  in  re  aliena , he  Interdictum 
has  the  interdicta  veluti  possessoria , arising  out  of  juris  quasi  vehidpo*»- 
fosnssio.1  De  Savigny,  in  speaking  of  the  usufructuary,  says  that 
the  juris  quasi  possessio  must  always  be  accompanied  by  the  rei 
naturalis  possessio , and  this  confers  a claim  to  the  edictum  Edictum  recu- 
rccuptranda  possessionis  causa  on  the  usufructuary.  perand*  posses- 

The  possessor  of  the  ager  vectigalis , however,  is  legally  "ghaofdie 
invested  with  the  quality  of  possessor , and  therefore  can  claim  the  pooenor  of  the 
edicts  applicable  thereto,  although  generally  the  possessio  civilis  *scr  Yect-  *®- 
must  be  founded  upon  the  animus  domini ,*  to  which  his  case  is  ^phyteutL 
an  exception ; the  same  argument  must  be  applied  to  the 
emphyteuta,  who  is  the  legal  successor  of  the  possessor  agri 
vectigalis . 


§ 1699. 

The  emphyteutic  fanner  being  under  the  obligation  to  im-  Obligation  of 
prove  the  property,  he  is  therefore  free  to  change  the  face  of  it  ^ «apty**»* 
should  this  be  for  its  advantage, — whence  it  follows,  / converso , ,mprOTe* 

that  suffering  it  to  deteriorate  is  such  a violation  of  the  contract 
as  involves  the  penalty  of  forfeiture.  Mde,  quam  te  conductam 
habere  dicis , si  pensionem  domino  in  solidum  solvisti , invitam  te 
expelli  non  oportet  nisi  ....  aut  tu  male  in  re  locata  versata  es .s 
If  this  be  the  case  in  a location  a fortiori , it  must  be  so  in  an 
emphyteutic  lease  upon  principle,  if  it  were  not  so  by  express 
enactment.4 

It  is  however  possible,  that  while  the  one  part  of  an  estate  Deterioration* 
has  become  deteriorated  by  the  culpa  of  the  emphyteuta,  another  “u*t  be  on  the 
part  is  extraordinarily  improved.  Now,  it  is  clear  that  the  lease  JJr£^afthV 
cannot  be  good  as  to  part  and  had  as  to  the  other  part,  and  so 


1 1.  Sttigny,  Recht.  des  Beutses,  § 44, 
45t  Mahlenbruch,  Pand.  § 297. 

JJ- *»*!«»%>• 

^ *I>  J. 

4 Not.  120, 8 ; C.  1, 2,  14,  Autb.  qui  rem. 


This  applies  to  ecclesiastical  leases  only ; and 
as  Justinian  favored  the  orthodox  church 
excedingly,  it  is  clear  that  the  lay  leases 
were  not  treated  more  favorably. 
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the  emphyteuta  be  deprived  of  part  of  his  holding.1  He  is  bound  \ 
to  ameliorate,  and  bound  not  to  deteriorate,  ana  it  little  matters  ^ 
what  the  degree  of  this  amelioration  or  deterioration  may  be,—  1 
on  these  grounds  the  lease  is  clearly  void  :*  but  this  argument  1 
contains  the  same  fallacy  as  the  first — a disregard  to  the  integrity 
of  the  holding  ; it  must,  therefore,  rather  be  the  question  whether  j 
upon  the  whole  the  estate  is  deteriorated  or  not:  now,  if  the  J 
ameliorations  are  so  considerable  that  the  excess  above  hit  " 
amelioration  excedes  the  amount  of  deterioration  below  ordinary  J 
deterioration,  it  is  clear  by  this  mode  of  44  set  off”  that  the 
estate  is  44  upon  the  whole”  not  deteriorated  at  all.3 

The  emphyteuta  cannot  renounce  his  possession.4  As  a con- 
tract is  made  by  mutual  consent,  so  it  requires  the  same  consent  j 
to  rescind  it ; besides,  such  assumption  is  contrary  to  the  express 
terms  of  the  law,5  which  forbids  an  emphyteuta  to  renounce  his  J 
contract  on  the  ground  of  the  sterility  of  the  estate  ; moreover, 
the  risk  of  deterioration  is  that  of  the  tenent,  which  he  might 
evade  by  renunciation  ; lastly,  the  tenure  of  the  emphyteusis  is 
the  concession  of  the  use  of  an  immoveable  in  perpetuity,  in  con- 
sideration of  the  payment  of  a canon. 


§ 1700. 

The  emphyteusis  being  established  by  contract,  the  question 
arises,  on  the  constitution  of  Zeno,  whether  this  contract 
must  of  necessity  be  reduced  to  writing  or  not  ? So  long  as  it 
was  reputed  a pure  sale  it  came  into  the  category  of  consensual 
contracts,  which  are  operative  by  execution  without  any  further  . 
formalities.  The  question  at  issue  then  is,  whether  tne  words 
scriptura  interveniente  apply  to  the  justum  validumque  contraction^ 
or  to  super  omnibus  vel  etiam  fortuitis  casibus  pactionibus . 

The  following  expression,  si  interdum  ea  , pactorum  con- 
ventione non  fuerint  suscepta  may  be  interpreted  in  the  contract , or 
by  special  contract , and  so  the  following  words,  nullo  contractu , may 
mean  that  there  is  no  contract  at  all,  or  no  condition  in  that 
respect,  and  just  as  open  to  question  as  is  the  constitution  of 
Justinian.6  In  emphyteuticariis  contractibus  sancimus , si  quidem 
aliquae  pactiones  in  emphyteuticis  instrumentis  fuerint  conscript a , 
and,  Sin  autem  nihil  super  hoc  capitulo  fuerit  pactum.  It  is  urged1 


1 Hellfeld  ad  Carpzov ; sed  ride  Not. 

iso,  8 (2). 

* Not.  120,  8 5 C.  x,  2,  8.  This  pro- 
vision as  to  ecclesiastical  emphyteusis  must 

be  applied  for  want  of  an  express  provision 
also  to  lay. 

’Leyier,  P.  3,  J,  II  j P.  49,  14,  4J, 
§ 13.  Bun  thinks  the  passages  cited  by 
Leyser  not  in  point,  but  that  the  Novella 
must  be  adhered  to.  Thib.  Abhandl.  i, 

11,  diss.  25,  § 2,  agrees  in  the  view  of 


compensating  balances  as  enunciated  in 
the  text. 

4 Thibaut,  Syst.  des  Pand.  R.  § 780 ; con- 
tra,  Faber,  Cod.  definit,  for.  4,  43,  def.  11 5 
Voet.  Pand.  tit.  si  ager  vectig.  § 17 ; Gluck, 
com.  8,  p.  530;  Muhlenbruch,  Pand.  $ 
301,  n.  14;  ad  C.  2,  3,  29. 

* C.  ii,  61,  3 j Id.  50,  3. 

6 C.  4,  66,  2. 

7 Pepin  le  Halleur,  1.  c.  p.  99 ; contra, 
Thibaut,  Syst.  Pand.  R.  § 779. 


Digitized  by 


Google 


JUS  EMPHYTEUTICUM.  53 

that,  in  case  of  sale,  delivery  is  sufficient  for  the  conclusion  of  the 
contract. 

The  contract  of  usufruct  certainly  required  no  written  contract, 
nor  .was  it  required  to  constitute  servitudes.  The  necessity  of  a 
written  contract  is  also  opposed  by  Haileur,  on  the  ground  that 
one  emphyteuta  in  possession  might  be  ejected,  in  virtue  of  a 
written  lease,  by  a prior  lessee,  who  had,  nevertheless,  never  been 
in  possession. 

The  emphyteusis,  being  a peculiar  and  exceptional  contract, 
may  be  ruled  by  exceptional  provisions.  Reason  requires  that 
this  contract  should  be  in  writing,  on  account  of  its  duration 
beyond  the  life  of  man,  which  precludes  the  evidence  of  witnesses 
bong  made  available.  This  forms  a strong  argument  in  favor  of 
those1  who  consider  that  this  contract  must  be  reduced  to  writing,* 
which  is  strengthened  by  it  being  an  admitted  fact  that  it  was  a 
revision  of  the  law  of  superficies.  Vinnius3  thinks  that  Zeno's 
constitution  is  merely  directory  quoad  the  writing,  but  not  pro- 
hibitory of  its  being  made  otherwise, — in  short,  that  the  writing 
was  merely  probationis  causa  ^ and  that  if  this  formality  and  pre- 
caution were  neglected,  the  parties  must  abide  by  the  conse- 
quences of  their  imprudence. 

These  arguments  are  all  sound  on  the  principles  of  common 
law,  but  it  must  be  remembered  that  this  was  a new  contract,  at 
least  one  which  may  be  said  to  have  been  44  remis  a neuf.”  It 
is  not  to  be  wondered  that  with  the  increased  disposition  to  use 
written  instruments,  which  obtained  gradually,  though  slowly, 
from  ffie  earliest  days  of  Rome,  when  no  writings  were  used  at 
all,  that  this  contract  was  required  to  be  reduced  to  writing,  and 
that  this  was  one  of  the  novel  introductions  of  Zeno,  before 
whose  time  it  is  probable  that  written  contracts  were  optional, 
and  that  this  option  gave  rise  to  some  of  the  difficulties  which  it 
was  the  object  of  this  constitution  to  remedy.  The  inference  to 
be  drawn  from  the  constitution  of  Justinian  is,  however,  as  little 
in  favor  of  written  leases  as  that  of  Zeno.  The  word  conscripta 
maybe  interpreted  to  mean  44  inserted,”  in  Justinian’s  constitution ; 
and  suscepta , 44  introduced  into,”  in  that  of  Zeno.  Argument  for 
written  documents  is  then,  after  all,  to  be  derived  from  the 
known  fret  that  writing  was,  in  the  age  in  question,  required  and 
used  in  many  cases  where  it  had  previously  never  been  thought  of. 

Lastly,  as  it  is  especially  provided  that  the  ecclesiastical  em- 
phyteutic contracts4  must  be  reduced  to  writing,  we  may  infer 
by  this  analogy,  in  the  absence  of  especial  provision,  that  lay 
emphyteuses  were  exposed  to  the  same  requirement ; the  more 
so,  since  the  same  Emperor  was  the  author  of  supplementary 
hws  on  both. 


’Hum,  reiol.  lib.  3,  tr.  7,pt.  2,p.  8555  *C«4,66,i$  Not.  7, 1,  ad  fin.;  Not.  120. 

TKkwt,  Lc.  • Ad.  I.  3,  25,  § 3,  n.  8.  4 Not.  120. 
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THE  ROMAN  CIVIL  LAW. 


The  alienation 
of  the  emphy- 
teutic right. 
Text  of  Jus- 
tinian*! consti- 
tution. 


§ X70I. 

The  third  constitution  of  Justinian  on  this  subject  refers  to 
the  alienation  of  improvements,  and  is  as  follows  i—Cum1  dubita - 
batur,  utrum  emphyteuta  debeat , cum  domini  voluntate  suae 
meliorationes , qua  Graco  vocabulo  ifjnrovrjfxara  dicuntur  alienare , 
vel  jus  emphyteuticum  in  alium  transferre , an  ejus  expectare  con- 
sensum ? Sancimus , si  quidem  emphyteuticum  instrumentum  super 
hoc  ( casu ) aliquas  pactiones  h abeat , eas  observari . Sin  autem  nullo 

( modo  hujusmodi)  pactio  interposita  est,  vel  forte  instrumentum 
emphyteuseos  deperditum  est:  minime  licere  emphyteuta  sine  con- 
sensu domini  meliorationes  suas  aliis  vendere , vel  jus  emphyteuticum 
transferre . Sed  ne  hac  occasione  accepta,  domini  minime  concedant 

emphyteutas  suos  accipere  pretia  meliorationum , qua  invenerunt , 
sed  eos  deludant , et  ex  hoc  commodum  emphyteuta  depereat : disponi- 
mus attestationem  domino  transmitti , et  pr adi  cere,  quantum  pretium 
ab  alio  {revera)  accipi  potest.  Et  si  quidem  dominus  hoc  dare 
maluerit , et  tantam  prastare  quantitatem , quantam  ipse  revera 
emphyteuta  ab  alio  recipere  potest , ipsum  dominum  omnimodo  hac 
comparare.  Sin  autem  duorum  mensium  spatium  fuerit  emensum , 
et  dominus  hoc  facere  noluerit : licentia  emphyteuta  detur , ubi 
voluerit , et  sine  consensu  domini  meliorationes  suas  vendere ; his 
tamen  personis  qua  non  solent  in  emphyteuticis  contractibus  vetari 
ad  hujusmodi  venire  emptionem. 

Necessitatem  autem  haberi  dominos , si  aliis  melioratio  secundum 
prafatum  modum  vendita  sit , accipere  emphyteutam ; vel  si  jus 
emphyteuticum  ad  personas  non  prohibitas , sed  concessas  et  idoneas 
ad  solvendum  emphyteuticum  canonem  transponere  emphyteuta 
maluerit  non  contradicere , sed  novum  emphyteutam  in  possessionem 
suscipere , non  per  conductorem  vel  per  procuratorem , sed  ipsos 
dominos'  per  se,  vel  per  literas  suas , vel  {si  hoc  non  potuerint  vel 
noluerint)  per  depositionem  in  hac  quidem  civitate  apud  virum 
clarissimum  magistrum  censuum , vel  prasentibus  tabulariis  per 
attestationem , in  provinciis  autem  per  pr a sides  vel  defensores  cele- 
brandam. 

Et  ne  avaritia  tenti  domini  magnam  molem  pecuniarum  propter 
hoc  efflagitent  {quod  usque  ad  pr  et  sens  tempus  pr  astari  cognovimus ) 
non  amplius  eis  liceat  pro  subscriptione  {sua)  vel  depositione , nisi 
quinquagesimam  partem  pretii  vel  astimationis  loci , qui  ad  aliam 
personam  transfertur , accipere. 

Sin  autem  novum  emphyteutam  vel  emptorem  meliorationes  sus- 
cipere minime  dominus  maluerit , et  attestatione  facta , intra  duos 
menses  hoc  facere  supersederit ; licere  emphyteuta  etiam  non  con- 
sentientibus dominis  ad  alios  suum  jus , vel  emponemata  transferre. 
Sin  autem  aliter  fuerit  versatus , quam  nostra  constitutio  disposuit , 
jure  emphyteutic  cadat . 


1 C.  4,  66,  3,  de  jure  emphyteudco. 
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Justinian,  there  is  no  doubt,  aimed  by  this  constitution  at  Justinian’* 
finality,  and  probably  thought,  as  more  modern  statesmen  have  *lnde- 
done,  that  he  had  accomplished  that  object ; how  far  he  was  sue-  m 
cessful  the  volumes  written  by  commentators  demonstrate.  The 
'provisions  of  the  constitution  are  analyzed  in  Le  Halleur’s  work1 
by  a triple  division 

I»  Celles  qui  reglint  minutiitistmint  les  formes  que  doit  suivre  Triple  division 
Fempbyteote , qui  veut  operer  valablement  la  transmission  de  son  of  the  jubject 
dresty  pour  la  totalite  ou  pour  partte . 

2.  Celles  qui  etablissent,  au  profit  du  proprietaire  un  droit, 
semblable  a ces  droits  de  retrait  si  usites  dans  notre  ancienne 
jurisprudence  feodale  et  contumiere . 

3.  Celles  qui  accordent  au  proprietaire  le  droit  de  per  avoir,  a 
ebaque  alienation  une  somme  egale  au  cinquantiente  du  prix , ou  de 
r estimation  de  la  chose . 

These  remarks  apply  solely  to  the  last  of  the  three  constitu- 
tions of  which  the  title  de  jure  emphyteutico  is  made  up.* 

This  division  of  the  subject  being  the  most  lucid,  will  be 
followed  in  commenting  on  this  constitution. 

§ 17“. 

The  alienation  of  the  whole  or  any  part  of  an  emphyteutic  Formalities 
estate  is  regulated  by  the  following  formalities.  The  emphyteuta  nece**aryfor  the 
has  first  to  announce  to  the  lord  of  whom  he  holds,  his  intention 
to  alienate,  and  then  the  price  he  demands  for  such  alienation,  {barium.*  U~ 
The  proprietor  has  thence  two  months  in  which  to  give  his  per- 
mission ; but  if  he  let  this  time  pass,  the  emphyteuta  can  procede 
without  further  notice  to  his  lord. 

This  is  perfectly  clear  so  far,  but  just  here  the  questions 
begin,  the  first  of  which  is  whether  the  provision  apply  exclu- 
sively to  sales  for  consideration,  or  generally  to  all  alienations  and 
transfers  of  the  emphyteutic  right  whatever,  by  gift  or  otherwise. 

Miihlenbruch*  thinks  the  lord’s  consent  necessary  in  all  cases  Opinion  of 
on  account  of  his  right  of  pre-emption,  consequently  that  the  Miihlenbruch, 
period  of  two  months  applies  in  all  cases. 

Doneau4  and  Thibaut*  are  of  opinion  that  the  consent  is  Doneau  and 
necessary  at  the  time  of  the  transfer,  bqt  not  the  tempus  Thibaut. 
deliberandi  of  two  months. 

To  decide  between  such  authorities  would  look  like  pro- The  lord  has 
sumption, — nevertheless,  the  view  of  Miihlenbruch  appears  the  in  case* 
preferable ; had  the  word  been  et  instead  of  vel  in  alium  transferre,  Jjme^ 
the  latter  commentators  would  have  clearly  had  a good  ground  inquiry, 
for  their  opinion.  The  first  emphyteuta  remains  personally 
responsible  for  the  payment  of  the  canon,  &c.,  except  there  be 
a novation ; the  lord  has,  therefore,  a right  to  a sufficient  time 

1 $ xxv ii.  art.  2,  p.  117.  4 Comm.  Jur.  Civ.  9,  14,  16. 

* C.  4,  66.  * Sy*t  de*  Paad.  Rccht.  § 778. 

* Pand.  § 299,  n.  6. 
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to  examine  whether  the  new  tenent  be  eligible  according  to  law, 
and  solvent  as  regards  himself : this  is  supported  by  the  expres- 
sion, personas  non  prohibitas  sed  concessas  et  idoneas  ad  solvendum 
emphyteuticum  canonem1  ....  iis  tamen  personis  qua  non  solent 
in  emphyteuticis  contractibus  vetari . For  else  the  emphyteuta 

might  transfer  to  a.  person  incapacitated  from  taking,  or 
fraudulently  transfer  to  a pauper,  which  might  not  be  apparent 
without  due  time  for  examination.  The  opinions  of  Thibaut  and 
Doneau  are  evidently  founded  on  the  expression,  meliorationes 
suas  41  vendere”  which  occurs  lower  down  in  the  text  \ but  the 
object  of  the  constitution  recited  in  the  beginning,  suas  meliora- 
tiones . . . 44  alienare  ” which  word  is  sufficiently  large,  and  were 
it  not,  it  is  followed  by  the  expression,  vel  jus  emphyteuticum  44  in 
alium  transferre”  which,  taken  in  connection  with  what  follows, 
is  equivalent  to  saying — 44  alienate  his  improvements  or  emphy- 
teutic right  by  sale  or  otherwise.” 

The  admission2  cannot  be  made  by  an  agent  or  attorney,  but 
must  be  effected  by  the  lord  himself  or  by  his  deed  in  writing,  or 
before  the  officer  of  the  census , or  under  the  attestation  6f 
notaries,3  and  in  the  provinces  by  the  presides  or  defensores.4 


§ 1703- 

It  appears  that  lords  were  in  the  habit  of  taking  extortionate 
fines  for  the  transfer  of  the  emphyteutic  right,  as  is  now  done 
for  the  renewal  of  church  leases  : to  prevent  this  abuse,  Justinian 
provides  that  the  lord  shall  not  be  entitled  to  more  than  a fiftieth 
part  of  the  price  or  estimated  value  of  the  estate. 

In  event  of  the  lord  refusing,  the  tenent  may  then  transfer  his 
improved  lease  without  the  consent  of  the  lord  after  the  expira- 
tion of  two  months.  Any  contravention  of  the  provisions  of  the 
constitution  involved  the  loss  of  the  emphyteutic  right. 

This  constitution  has  been  also  the  subject  of  much  discus- 
sion, but  it  is  sufficiently  manifest  from  the  expression,  quinquagesi- 
mam partem  pretii  vel  aestimationis  loci  ; and  if  this  were  not  so, 
it  is  clear  that  the  tenent  could  defraud  the  lord  by  bargaining 
for  a fictitious  price,  to  detect  which  to  be  so  would  often  be 
impossible ; the  lord,  therefore,  has  the  option  of  causing  a valua- 
tion to  be  had,  which  would  be  inevitably  necessary  in  cases  of 
gift  or  other  transfers  avowedly  not  for  valuable  consideration. 
On  the  other  hand,  to  estop  the  lord  from  exorbitant  demands, 
and  from  depriving  the  tenent  of  the  fruit  of  his  capital  and 
industry,  the  emphyeuta  is  empowered  to  submit  the  greatest 


1 It  is  erroneous  to  suppose  that  this  applies 

to  giving  security  for  the  due  payment  of 
the  canon,  according  to  Vuy,  op.  laud, 
p.  179,  not.  385,  Westphal.  Abhandl.  iiber 

Verkauf,  and  Gluck,  Pand.  Such  security 

only  applies  to  imperial  and  ecclesiastical 


domains,  C.  11,  58,  3,  Sc  6 j C.  11,  61, 7 j 
C.  Th.  9,  58,  x. 

* Admissions  to  copyholds  in  England  are 
made  by  the  steward  of  the  manor,  and 
entered  on  the  court  roll  of  the  manor,  vid. 
Scriven  Copyholds. 

* § xo6,  h.  op.  4 § 86.  h.  op. 
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price  he  can  obtain  from  another  tenent  for  his  improvements  to 
the  lord  properly  attested,  attestationem  domini  transmitti  et 
Onedicere  quantum  pretium  ab  alio  ( revera ) accipi  potest . The 
bid,  then,  has  the  option  of  becoming  himself  the  purchaser,  Right  of  pre- 
j$s  protimiseos , which  is  perfectly  consonant  with  that  leading  «nptfon  by 
principle  of  the  Roman  law  which  favors  consolidation  of  in-  e ommus* 
terest ; should  he,  however,  decline  to  become  the  purchaser  within 
nro  months,  the  emphyteuta  is  free  to  transfer  his  interest  to  any 
Don-prohibited  person. 

§ 17<H- 

All  the  formalities  required  by  law  having  been  complied  with, 
the  lord  can  elect  to  take  advantage  of  his  right  of  pre-emption  at 
the  highest  estimated  value,  or  to  levy  upon  the  alienating  emphy- 
teuta a sum  not  exceding  the  fiftieth  of  such  value,1  termed  a 
laudemium . This  per-centage  is  due  upon  the  intire  price,  the 
purchaser  of  the  emphyteusis  is  therefore  obliged  to  pay  the 
alienator,  the  v — 3^,  or  the  value  less  a fiftieth,  which  goes  to  the 
lord,  being  deductible  not  over  and  above  the  price  paid  to  the 
alienating  emphyteuta. 

All  alienations  are  subject  to  this  tax,  except  when  the  emphy- 
teusis descended  to  heirs,  because  the  original  grant  is  to  the 
emphyteuta  and  his  heirs,  who  are  expressly  exempted  from  the 
burthen  of  paying  the  fiftieth,  by  the  Institutes,  which  provide,  that 
so  long  as  the  canon  be  paid,  the  property  cannot  be  taken  away, 

— Neque  ipsi  conductori  neque  hetredi  ejusy  cuive  conductor  haresve 
ejusf  pradium  vendiderit  aut  donaverit ,*  aut  dotis  nomine  dederit 
aliove,  quocunque  modo  alienaverit. 

This  is  based  upon  the  fiction  of  the  continuity  in  the  civil 
person,  betres  fungitur  vice  defuncti y not  admitting  the  substitution 
of  one  person  for  the  other. 

Transmission  by  legacy,  on  the  other  hand,  is  assimilated  to 
oSeuatio  inter  vivos  by  gift  or  otherwise,  consequently  the  legatee 
is  fable  to  the  payment  of  the  fiftieth,  being  a new  debtor  substi- 
tuted for  the  original  obligee. 

The  solution  of  these  questions  is  therefore  clear  enough,  but 
the  fallacy  is  more  deceptive,  if  we  suppose  the  case  of  an  alienation 
made  by  an  emphyteuta  to  his  heir-presumptive  ; it  may  be  con- 
tended that  the  fiftieth  cannot  in  such  case  be  levied,  because  it  is 
a mere  discounting  of  a”future  right.  The  fallacy  of  this  position, 
however,  is  readily  made  apparertt.  It  is  by  no  means  certain 
that  the  heir-presumptive  will  ultimately  be  the  actual  heir,  or  that 
he  will  not  alienate  further  before  he  becomes  so,  and  has  therefore 
realized  his  hereditary  right  5 in  effect,  therefore,  he  is  a stranger  in 
the  transaction.  dome  suppose  that  the  heir-presumptive  is 
required  to  pay  the  fiftieth  on  admission  by  the  lord,  and  that  he 
can  require  its  restoration  whenever  he  do  actually  succede,  or  that 

‘Thibaut,  Syst.  d.  Pand.  R.  § 778.  ' / * I*  3»  *5»  b 3* 
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he  may  be  required  to  pay  it  if  he  do  not  actually  succede.  If  this 
were  so,  to  avoid  a paradox,  the  principle  must  be  carried  further, 
and  an  emphyteuta  who  had  the  fiftieth  originally,  as  not  then  being 
heir-presumptive,  be  allowed  to  recover  his  fiftieth  should  he  become 
so  subsequently.  In  these  cases,  the  probabilities  and  possibilities  of 
that  which,  under  such  circumstances,  the  alienee  may  or  may  not 
hereafter  become,  cannot  be  entertained — the  present  fact  must  be 
looked  to;  nor  can  any  distinction  be  made  in  the  person  or 
quality  of  the  alienee,  otherwise  than  by  succession — he  must  be 
looked  upon  as  a stranger ; and  it  suffices  that  there  be  a ft  aliena- 
tion, and  that  upon  such  alienation,  the  fiftieth  is  due  to  the  lord  as 
a fine  for  admission,  or  as  an  indemnity  for  foregoing  his  right  of 
pre-emption  : moreover  it  would  be  manifestly  unjust  to  subject 
the  lord,  without  the  usual  indemnity,  to  this  novation,  differing 
in  no  legal  respect  from  any  other. 

§ 1705. 

Another  important  controversy  is  that  of  to  whom  the  lord 
must  appply  for  his  fiftieth  ? The  alienating  emphyteuta  is 
manifestly  liable  for  this  payment,  although  it  is  not  improbable 
that  in  practice  the  purchaser  of  the  improvements  paid  the 
vendor  short  A,  whidh  he  handed  over  to  the  lord ; it  is,  how- 
ever, objected  that  in  case  of  gift  there  is  no  actual  price,  one- 
fiftieth  of  which  he  can  hand  over  to  the  lord,  but  this  argu- 
ment falls  to  the  ground  on  reference  to  the  terms  of  the  con- 
stitution, which  provides  for  this  case  by  the  words  vtl  astima - 
tionis  loci ; if  the  emphyteuta  choose  to  transfer  his  improvements 
by  gift*  the  lord  may  still  exercise  his  right  of  pre-emption, — but 
if  he  does  not  do  so,  it  nothing  matters  to  him  by  what  form 
the  improvements  are  transferred,  and  the  alienating  emphyteuta 
must  pay  in  addition  to  his  gift  this  fiftieth  which  is  due  to  the 
lord  ; besides,  there  is  no  privity  between  the  purchaser  and  the 
lord,  but  between  the  vendor  and  the  lord,  with  whom  he  con- 
tracts for  leave  and  license  to  sell  to  a third  party,  and  the  object 
of  the  constitution  is  to  regulate  the  respective  relations  between 
the  vendor  and  the  lord ; the  fiftieth  is  the  fixed  per-centage  to 
the  lord  on  the  alienation  in  consideration  of  his  consent  to  a 
novation.  The  purchaser  has,  nevertheless,  a great  interest  in 
seeing  that  the  vendor  performs  his  contract  with  the  lord,  because 
his  own  title  depends  on  it,  and  he  becomes  an  adverse  pos- 
sessor without  title,  and  may  be  ejected  if  the  vendor,  whose 
obligation  is  personal,  do  not  fulfill  his  engagements  with  the  lord. 
Hence  the  probability  of  his  practically  paying  the  fiftieth  or 
laudemium  over  to  the  lord. 

Le  Halleur1  remarks,  that  had  the  transfer  of  the  emphyteusis 
been  as  common  under  the  low  Empire,*  as  that  of  feods  was  in 
the  Middle  Ages,  the  rule  of  rendering  the  purchaser  responsible 

1 1.  c.  p.  147. 
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for  die  fiftieth  as  the  feudal  transferee  was  for  the  fifth1  would 
probably  have  been  introduced. 

§ 1706. 

The  jus  embhyteuticum  can  be  constituted  by  testament,  for  by 
these  means  the  dominium , or  a service  predial  or  personal,  can  be 
granted.  It  may,  however,  be  doubted  whether  this  mode  of 
constituting  a service  was  much  used,  and  would  clearly  be  of 
none  effect  if  the  legatee  do  not  accept  the  obligation  of  paying 
the  canon, — because  the  legacy  of  an  emphyteutic  right  must  be 
conditional  upon  this  fact,  whereas  the  legacy  of  an  usufruct  may 
be  pure  and  unconditional. 

§ *707- 

The  hereditary  transmission  of  the  emphyteutic  right  is 
regulated  by  the  common  law  \ thus,  if  an  emphyteuta  leave  many 
heirs  the  right  accrues  to  them  all  indivisibly,  each  being  bound1  to 
the  lord  for  the  payment  of  the  canon  or  quit-rent  in  the*  exact 
proportion  of  his  interest  in  the  inheritance. 

Each  may  pay  his  own  share  of  the  quit-rent,  but  the  default  of 
one  of  many  hereditary  co-emphyteutae  is  an  entire  default  involv- 
ing forfeiture  as  against^!,  since  a contrary  rule  would  be  equiva- 
lent to  an  actual  partition  of  the  estate,  to  which  the  lord  is  not 
obliged  to  submit. 

Thus,  when  co-heirs  procede  to  a partition  of  the  inheritance, 
the  jus  emphyteuticum  can  be  included  in  an  actio  familia  herds - 
cunda , so  long  as  the  subject  of  the  right  be  not  actually  parti- 
tioned,— that  is,  on  the  condition  that  it  be  assigned  in  its  intirety 
to  one  alone  of  the  co-partitioners,  or  to  all  undividedly. 

Communi  dividundo  judicium  locum  habet  et  in  vectigali  agro. 
Sed  vectigalis  ager  an  regionibus  dividi  possit  f videndum . Magis 
autem  debet  judex  abstinere  hujusmodi  divisione,  aloquin  prastatio 
vectigalis  confundetur.  * 

There  can  be  no  hesitation  in  using  the  analogy  of  the  ager  vec- 
tigalis in  these  cases,  although  at  the  period  at  which  these  dicta 
were  penned,  the  emphyteusis  was  unknown  perhaps  in  practice, 
but  certainly  under  that  denomination. 

§ 1708. 

It  is  questioned  whether,  where  there  has  been  a partition 
among  the  heirs  of  an  emphyteuta  in  consequence  of  a suit,  the 
result  of  which  has  been  that  the  emphyteusis  accrues  solely  to 
one  of  several  co-heirs,  the  lord  can  demand  from  such  emphy- 
teuta the  fiftieth  on  the  portions  of  his  co-heirs  accruing  to  him 
by  reason  of  the  partition.  The  case  turns  upon  the  point  of 
whether  the  assessment  amounts  to  an  alienation  on  the  part  of 

1 Dumoulin,  comm.  § 33,  gl.  ii.,  in  hit  new  edition  that  the  pure  hater,  was  respon- 
firtt  edition  holds  that  the  vendor,  in  his  sible  to  the  lord. 

8 P.  10,  a,  11 } P.  10,  3,  7. 
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the  co-heirs,  and  it  would  appear  from  the  Novella  that  this  is  not 
so.  £>uando  res  litigiosa  per  successionem  ad  h&redes  perveniunt , 
harum  rerum  inter  haredes  divisio  non  debet  pro  alienatione  haberi .l 
Applying  the  common  law  of  this  constitution  respecting  aliena- 
tions in  default  of  special  provisions  to  this  particular  case,  some 
jurists*  maintain,  that  the  cumulative  heir  in  emphyteusis  owes 
nothing  to  the  lord.  ♦ 

Example.  The  case  in  issue  will  be  as  follows  : — Three  co-heirs,  A.  B.  C., 

holding  an  inheritance  in  common,  a part  of  which  consists  in  an 
emphyteutic  lease,  demand  a division.  Now  it  is  clear  that  each 
of  the  three  has  an  equal  interest  to  the  amount  of  one-third  in  the 
emphyteusis,  and  such  being  the  case,  A,  to  whom  the  lease  is 
assigned  in  its  intirety,  owes  the  lord  nothing  for  the  third,  to 
which  amount  he  is  interested  $ he  is,  however,  according  to 
some  authorities,  liable  upon  the  interests  of  B and  C assigned  to 
him  by  the  court.  The  decisive  question  appears  to  be  whether 
co-heirs  be  jointly  interested  in  the  corpus  h*reditatisy  or  have 
proportionate  interests  in  each  component  object  of  it.  If  the  first 
proposition  be  true,  the  heir  who  receives  an  emphyteutic  lease 
as  his  share,  or  part  of  his  share,  clearly  owes  the  lord  nothing, 
because  there  are  no  accruing  shares;  J>ut  if  the  second  pro- 
position be  true,  it  may  be  asserted,  if  the  above  constitution  does 
not  apply,  that  he  owes  the  lord  two-thirds  for  the  respective 
interests  of  his  co-heirs,  which  have  accrued  to  him  by  the  assign- 
ment ; but  this  will  be  seen  to  lead  to  a paradox. 

Suppositious  Let  the  inheritance  be  supposed  to  contain  three  emphyteuses, 
<\^ccnco*°n  ^eld  same  lor<^  all  of  equal  value,  and  that  a judicial 

hrirj*1  co~  division  assigns  one  emphyteusis  to  each  heir.  * If  each  owe  the 
lord  for  the  interest  accruing  from  the  other  two  co-heirs,  upon 
the  ground  that  each  inherits  a third  of  the  interest  in  each  emphy- 
teutic estate — 

Then  A would  owe  Dominus  f of  x 2 — -fc  or  about  ^ 

® >»  **  $ °f  A * a * A »»  A 

^ »>  i °f  yV  x 2 * A » A 

Ergoy  the  Dominus  would  \ 
receive  in  all  / * of  * x 2 * 3 A 

Or  nearly  of  say  25  aurei  on  the  three  emphyteuses  so  distributed. 

But  if  the  estate  contain  but  one  emphyteusis  only,  equal,  how- 
ever, in  value  to  the  other  three  together,  viz.,  300  aurei,  then 
the  lord  would  get  only  <§•  of  3^  = -fc  of  300  aurei  * 4 aurei 
instead  of  25  on  the  same  capital ; and  it  can  surely  never  have 
been  intended  to  rest  the  rights  of  the  lord  on  a very  uncertain 
contingency,  instead  of  a fixed  and  certain  rule  of  law.  Despite, 
therefore,  of  the  dicta  of  such  weighty  authorities  as  Thibaut 

'Nov.  ns,  1.  414.  & 193.  Divisionem  inter  beeredes 

3 Faber,  in  Cod.  4,  66,  def.  29,  55,  71  j alienationem  non  continet  it  not  synonymous 
Voet.  ad  Pand.  si  ager  vect.  % 35  ; Gluck,  with  non  debet  fro  alienatione  habtr  'u 
Com.  8,  p.  491 ; Vuy,  op.  laud.  p.  194,  n. 
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and  Faber,1  we  must  necessarily  come  to  the  conclusion,  that  a 
partition  does  not  involve  an  alienation,  and  that  therefore  nothing 
is  due  to  the  lord. 

This  appears  clear  on  a common  sense  view  of  the  question  ; 
for  if  three  heirs  inherit  in  common,  and  desire  to  have  their 
shares  judicially  apportioned,  the  judgment  of  the  court  must  be 
taken  to  be  simply  declaratory  of  the  property,  and  its  office  to  be 
administrative  only.* 

Sty*  pater  inter  film  non  divisit , post  datas  actiones  vice  dhi - 
sionis  ad  singulos  pro  haereditaria  portione  pertinent .• 


§ 1709. 

The  three  constitutions  in  the  Codex  may  be  said  to  form  the 
common  law  of  the  emphyteusis.  The  imperial  domains  were, 
however,  as  has  been  seen,  exposed  to  certain  exceptional  rules  \ 
those,  however,  which  relate  to  ecclesiastical  estates/  are  more 
numerous  and  more  important. 

The  7th  Novella  had  for  its  object  the  prevention  of  abuses  in 
the  alienation  of  the  estates  of  churches  and  other  pious  and 
charitable  foundations.  The  prohibition  extends  to  perpetual 
emphyteuses,  thus  rendering  temporary  emphyteuses  alone  appli- 
cable to  such  estates,  and  then  only  under  thus  condition  of  perr 
forming  certain  solemn  formalities  for  administrative  purposes.5 

The  usual  conditions  of  these  emphyteuses  are  for  three 
lives, — that  of  the  original  emphyteuta,  and  of  two  others  of  his 
descendents  in  succession j thus  the  duration  of  the  lease  is 
indeterminate  and  contingent. 

A special  clause  can  however  be  introduced,  allowing  a con- 
joint5 survivor  of  the  original  emphyteuta  to  enjoy  the  benefit 
of  the  contract  for  the  term  of  his  life. 

The  120th  Novella  was  promulgated  by  Justinian  in  order  to 
modify  the  rigour  of  the  prohibition  against  constituting  perpetual 
emphyteuses  on  ecclesiastical  property,  by  restricting  it  to  the 
estates  of  the  Church  of  Constantinople,  leaving  the  property  of 
other  churches  to  be  regulated  by  the  common  law. 

It  is,  however,  very  doubful  whether  the  emphyteusis  on 
church  property  can  be  perpetual  without  the  express  stipulation 
for  a term.7 

Et  hoc  quidem  super  iVx,  qua  majoris  ecclesia  sunt  et  pradictarum 
venerabilium  demorum , quae  sunt  in  hac  regia  civitate  vel  ejus 
circuitu  adhaerentium,  disposuimus . In  aliis  vero  sanctissimus 

ecclesiis  ....  consequenter  definire  praevidimus. 

Licentiam  igitur  damus  pradictis  venerabilibus  domibus  non 


Exceptions  from 
the  common 
law  of  emphy-  . 


Prohibitioni  of 
the  Novella. 


Emphyteutis  on 
three  lives. 


Conjoint  sur- 
vivonhip. 


The  exceptional 
case  of  church 
property  in  Con- 
stantinople. 


Other  church 
property  fol- 
lowed the 
common  law. 


* Vide  et  H.  Broke*,  de  herede  fond, 
landem.  in  divis,  hexed.  a laudemio  non 
simpOdter  immuni,  Jen.  1752;  contra, 
Ayrer,  de  divertit,  juris  onphyt.  et  villar. 
§ iof  Goett.  1767. 

* P.  10,  2,  32. 


# P.  10,  3,  7.  The  vectigalis  ager  affords 
a fair  analogy  to  the  emphyteusis. 

4 Nov.  7 Sc  120.  4 Nov.  7,  3. 

• This  Novella  which  completed  the  7th 

Nov.  makes  no  mention  of  the  conjoint 
survivorship.  7 Nov.  120,  6. 
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default  of  pay- 
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Continued  two 
yean. 


Forfeiture  for 
non-payment 
of  canon. 


Text  of  the 
constitution. 


ta 

*0 kwn  ad  'tempus  empkfteusin  facere  immob&um  reruns , till  cbm- 
petentium  sed  et  perpetue  haec  eis  emphyteutic o jure  volentibus  dari* 

Nor  does  the  prohibition  appear  to  be  absolute  oven  as  regards 
the  Church  of  Constantinople*  which  had  permission  to  grant 
perpetual  emphyteuses  in  oases  where  it  Owned  mined  edifiocs 
without  the  means  of  restoring  them. 

The  Novella  fixes  *he  amount  at  a third  of  the  revenue  which 
such  edifices  produced  before  their  then  ruinous  state,  payable 
from  the  date  of  the  emphyteutical  title ; or  at  a half  of  the  reve- 
nue tvhich  the  buildings  actually  produce  after  their  restoration.1 

What  is  doubtful  with  respect  to  the  general,  is  clear  with 
regard  to  ecclesiastical  emphyteuses,  viz.,  that  they  must  be 
reduced  to  writing.* 

The  contract  was  invalidated  by  default  to  pay  the  quit-rent 
for  * two,  instead  of  for  three  years,1  as  was  the  case  with  fay 
emphyteuses. 

The  point  open  to  discussion  in  respect  to  lay  emphyteuses. 
Of  Whether  the  rent  in  arrere  may  be  recovered,  and  the  expulsion  of 
the  tenent  also  insisted  on,  is  clear  in  the  case  of  ecclesiastical 
emphyteusfes  in  the  affirmative.4 

Damus  licentiam  venerabili  domui , ex  qua  emphyteusis  facta  est , 

et  quie  debentur  UK  pro  precedente  tempore exigere  et 

ejicere  de  emphyteusei. 

Lasdy,  the  churches  enjoyed  a right  of  resumption  intirely 
exceptional  to  the  common  law,  when  the  estate  accrued,  aut  in 
imperialem  domum , aut  in  sacrum  nostrum  orarium , aut  in  civi- 
tatem aliquam , aut  in  curiam , aut  iri ' aliquam  venerabilem  aliam 
domum.6  J 

This  right  of  resumption  applied  equally  in  the  case  of  all 
transmissions  of  the  right,  whether  inter  vivos  or  mortis  causiy 
without  reference  to  the  tide  of  acquisition  ;•  and  the  term  for  its 
exercise  was  two  years  instead  of  two  months,  as  in  lay  cases. 

From  the  above  we  see  whence  the  practice  of  the  English 
Church  granting  leasies  on  three  lives,  or  for  21  years,  is  derived. 

§ *710- 

One  of  the  principal  obligations  of  the  emphyteuta  being  to 
pay  his  canon,  and  all  public  burdens  whatever  attaching  on  the 
property,  the  consequences  of  his  default  appear  from  the  terms 
of  the  constitution. 

In  emphyteuticariis  contractibus 6 sancimus , si  quidem  ali  quit 
pactiones  in  emphyteuticis  instrumentis  fuerint  conscripta , easdem 
et  in  omnibus  aliis  capitulis  observari , et  de  rejectione  ejusy  qui 
emphyteusin  suscepit , si  solitem  pensionem  vel  publicarum  func- 
tionum apochas  non  praestiterit. 

1 Not.  120,  j,  § 2. 

* Not.  120,  5,  pr.  & 6,  § 2. 

* Not.  7,  3,  | 2. 


• NOT.  I20p  1 

• C.  4,  66.  2. 
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capitulo  fuerit  pactum,  sed  per  totum  triennium  neque  pecunias 
solverit  neque  apochas  domino  tributorum  reddideret,  volenti  ei 
licere  eum  a praediis  emphyteuticariis  repellere , nulla  ei  in  posterum 
allegatione  noptine  meliorationis , vel  eorum  qua  emponemata  dicun • 
tur,  vel  poena  opponenda ; sed  omnimodo  eo,  si  dominus  voluerit, 
repellendo,  neque  pratendente,  quod  non  est  super  hac  causa  in- 
quietatus i quum  neminem  opporteat  conventionem,  vel  admonitionem 
expectare,  sed  ultro  sese  offerte,  et  debitum  spontanea  voluntate 
persolvere,  secussdum  quod  et  anteriore  lege  nostri  numinis  generali- 
ter cautum  est . 

Ne  autem  ex  hac  causa  dominis  facultas  oriatur  emphyteutas 
suos  repellere,  et  reditum  minime  velle  recipere,  ut  ex  hujusmodi 
machinatione,  triennio  elapso,  suo  jure  is,  qui  emphyteusin 
suscepit,  cadat,  licentiam  ei  concedimus,  attestatione  promissa, 
pecunias  offerre y bisque  obsignatis  et  secundum  legem  depositis  minime . 
dejectionis  timere  periculum . 

Default,  therefore,  in  the  due  payment  of  the  accustomed  quit- 
rent  or  public  taxes,  gives  the  right  of  ejectment. 

It  is  argued  by  vinnius,1  that  et  poena  et  res  cannot  be  both 
demanded ; but  this  argument  is  founded  on  a fallacy : by  res 
is  meant  the  rent  in  arrere,  and  by  poena  the  ejectment  with 
which  the  emphyteuta  is  threatened.  Vinnius  Considers  res  to 
mean  the  estate,  and  poena  a penal  sum  stipulated  to  be  paid  in 
default : this  latter  interpretation  is  evidently  erroneous,  since, 
first,  it  is  presumed  that  there  exists  no  special  contract,  sin  autem 
nihil  super  hoc  capitulo  fuerit  pactum;  secondly,  the  preceding 
provided  to  be  taken  at  the  latter  end  of  the  constitution  cannot 
be  construed  into  a poena . 

Even  according  to  Vinnius,  the  lord  can  first  eject  the 
emphyteuta,  and  then  bring  his  action  of  debt  for  the  quit-rent  in 
arrere,  but  he  can  not  do  the  reverse  in  order,  by  first  suing  him 
for  the  auit-rent  and  then  ejecting  him,  notwithstanding  that  he  paid. 

In  effect,  the  very  fact  of  the  emphyteuta  being  three  years 
in  arrere  by  his  own  default  has  operated  the  avoidance  of  his 
lease  after  the  manner  of  a resolutive  condition  ; the  lord  has  then 
only  to  make  this  legally  operative,  for  which  purpose  he  must 
prove  the  tenent’s  default ; by  recovering  the  quit-rent  in  arrere, 
he  may  then,  if  he  pray  it,  obtain  also  the  judgment  in  ejectment. 

Of  course  ejection  for  non-payment  of  public  taxes  can  only 
apply  to  cases  where  the  emphyteusis  is  held  of  the  State,  and 
not  of  an  individual.  Lastly,  the  passage  in  the  Novella*  is 
opposed  to  his  view.  Si  quis  ....  emphyteuta  ....  per 

biennium  non  intulerit emphyteuticum canonem 

damus  licentiam  venera  libi  domui  et  quae  debentur  ....  exigere 

1 Quest,  select.  2,  3;  contra,  Doneau,  houses,  a sufficient  extra  privilege  being 
com.  jar.  civ.  9,  25,  N°*  13.  given  in  the  substitution  of  biennium  for 

* 120,  8.  It  is  not  likely  that  this  was  triennium . 
a special  privilege  granted  to  ecclesiastical 
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ann. 
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dominii. 

No  prescription 
runs  in  faror  of 
the  emphyteuta. 


et  ejicere  dc  emphyteusei.  Exigere  here  clearly  means  to  demand 
and  have,  and  there  can  be  little  doubt  but  that  the  lotd  would  be 
held  to  make  the  demand  before  preceding  to  ejectment,  — in 
fact,  he  would  have  to  allege,  that  although  he  had  demanded  the 
canon,  yet  it  had  not  been  paid,  and  that  therefore  he  demanded 
the  ejectment  and  payment. 

By  the  law  of  England  an  action  will  lie  for  quit-rents,  but  not 
an  ejectment,  the  action  being  purely  personal. 

We  now  come  to  the  penal  clause,  which  is  avowedly  intro- 
duced for  the  protection  of  the  emphyteuta  in  cases  where  the 
lord,  to  recover  possession  of  an  improved  estate,  uses  the  dis- 
honest chicanery  of  evading  the  receipt  of  the  canon.  To  provide 
against  this  evil,  the  emphyteuta  is  enabled  to  make  a tender  of 
the  sum  due,  and  in  case  die  lord  should  evade  the  receipt  of  it, 
enter  a protest,  and  deposit  the  sum  due  on  account  of  the  pro- 
prietor according  to  the  legal  form  (pay  it  into  court). 

§ 

The  other  causes  by  which  an  emphyteuta's  right  is  extin- 
tinguished,  are : — 

The  interitui  rei , or  destruedon  of  the  object  of  his  lease,  the 
emphyteutic  form.1 

The  termination  of  the  dominion  of  the  grantor  from  its 
revocable  or  temporary  nature.* 

Confusion,  or  the  reunion  of  lord  and  tenent  in  one  and  the 
same  individual  by  succession  or  contract,  .as  where  the  emphy- 
teuta succedes  to  the  estate,  or  acquires  it  from  the  lord,  or  the 
lord  buys  his  improvements.3 

The  death  of  the  emphyteuta  without  heirs» 

Surrender  to  the  lord. 

The  prescription  of  thirty  years,4  or  usucapio  libertatis , to  the 
profit  of  the  lord. 

The  prescription  of  the  dominium , to  the  profit  of  a third 
party.3 

But  there  can  be  no  quesdon  of  the  prescription  in  favor  of 
the  emphyteuta,  because  he  is  in  the  posidon  of  a former  or  usu- 
fructuary exercising  no  real  right,  consequcndy  the  lord  cannot 
lose  by  the  prescription  of  thirty  or  forty  years  more  than  the 
right  to  demand,  and  have  the  canon  which  has  accrued  during 
that  time.  For  when  the  tide  of  the  lord  against  whom  the  pre- 
scription is  to  be  made  operative  attributes  to  him  a simple  right, 
the  prescription  will  date  from  each  successive  period  at  which 
the  payment  is  due,  and  cannot  be  made  operative  against  him 
except  on  the  ground,  that  he  was  in  a position  to  claim  it  at  each 
period  at  which  it  fell  due. 

In  bis  etiam  promissionibus , vel  legatis , vel  aliis  obligationibus , 


> P.  8,  6,  ii,)  i»  P-  35»  h 105- 
•1*  3»  *5»  § 3 i ^ 4»  66,  i. 


* c-  7»  39.  3- 

c-  7»  39»  7»  § 6-  ‘ Ibii 
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qua  dationem  per  singulos  annos , vel  menses , tfi/Z  aliquod  singulare 
tempus  continent,  tempora  memoratarum  prascriptionum  non  ab 
exordio  talis  obligationis , sed  ab  initio  cuj usque,  anni,  vel  mensis, 
vel  alterius  singularis  temporis  computari  manifestum  est ; Nulla 
scilicet  danda  licentia  vel  ei,  qui  jure  emphyteutico  rem  aliquam  per 
quadraginta  vel  quoscumque  alios  annos  detinuerit,  dicendi  ex 
transacto  tempore  dominium  sibi  in  iisdem  rebus  quasitum  esse  i 
quum  in  eodem  statu  semper  manere  datas : jure  emphyteutico  res 
sporteat;  vel  conductori , seu  procuratori  rerum  alienarum  dicendi, 
tx  quocumque  temporum  curriculo  non  debere  se  domino  volenti  post 
completa  conductionis  tempora  possessionem  recipere,  eamdem  reddere .l 

Lastly,  when  the  emphyteuta  forfeits  his  lease  as  a punishment, 
which  occurs  : — If  he  waste  the  estate  ;*  If  he  neglect  to  pay  the 
canon  for  two  years  in  the  case  of  an  ecclesiastical,  or  for  three  in 
that  of  a secular  emphyteusis ; or  if  in  either  case  he  omit  to  pay 
the  public  taxes  for  three  years,  for  non-payment  does  not  give 
him  the  dominium  by  prescription,  except  the  lessee  expressly 
refuse  to  pay  the  canon,  and  the  lessor  does  not  inforce  his  right 
for  thirty  years,  or  fail  to  deliver  to  the  dominus  the  receipts  for 
the  payment  of  the  same;3  If  he  sell  his  emphyteutic  right  to 
a third  party,  without  having  given  previous  notice  thereof  to 
the  superior  landlord.4  In  all  the  above  cases,  however,  the 
dminus  cannot  expell  the  emphyteuta  of  his  own  authority,  but 
must  bring  his  action  for  that  purpose.5 


§ 1712. 

To  ascertain  the  actions  arising  out  of  an  Emphyteutic  con- 
tract, the  right  must  be  distinguished  from  the  contract . The 
right  is  a dominium  utile  and  a jus  reale,  giving  consequently  a rei 
vindicationem  utilem,  or  an  actionem  si  ager  vectigalis,  for  the  em- 
fbyteuta  can  inforce  this  action  against  even  the  dominus  himself 
if  he  take  possession  of  the  estate  and  keep  out  the  emphyteuta. 
As  regards  the  contract , the  two  personal  actions  called  actiones 
tmfhjteuticaria  lie.  They  are  both  actiones  directa,  as  arising  out 
of  the  contract.® 

$ *7*3- 

The  contractus  superficiarius , which  confers  the  jus  superfi - 
dorsum,1  is  in  its  origin  as  old  as  the  law  of  the  ager  vectigalis, 
which1  was  the  original  foundation  of  the  emphyteusis , and  might  be 
properly  classed  among  servitudes,8  inasmuch  as  from  it  results  a 


IS  7»  39»  7»  $ 6. 

* No?.  100,8,  P.7,  1,  13,^5, 

Nov.  7,  3,  t 2. 

£ 4, 66,  35  Cap.  4,  *.  3,  $ 18. 
•D^com.j.c.p,  15. 

* Hopfner,  § 740. 

I*  N.  Hert  de  superfide  gress.  168: 
I.  T.  3),  Lauterbach,  coll.  L.  43 


70L.  HI. 


T.  18,  Leyser,  spec.  509  5 Buri  Lchnrecht, 
Ed.  Runde,  o Ablh.  p.  570-595. 

* Thibaut  has  bo  classed  it,  Syst.  Pand. 
Rechts.  § 772  ; but  this  obvious  improve- 
ment is  not  foUowed,  on  account  of  the 
order  of  the  Institutes  being  adopted : its 
being  an  easement  does  not,  however,  make 
it  lea  a contract,  as  which  it  finds  properly 
a place  here. 

K. 
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Superfices  ap- 
plies to  surface. 


Superficium 


jus  in  alieno  solo  without  any  alienation  of  the  dominium  of  the  I 
itself.  A qualified  dominium , however,  results  to  the  sup 
by  the  same  grant  as  is  known  to  the  English  law  in  the  case^i 
building  leases.  It  has  nothing  in  common  with  the  emphy 
so  far  as  its  principles  are  concerned,  though  its  object 
same — namely,  the  improvement  of  barren  land. 

The  superficies  was  more  commonly  used  in  towns  than  in  t 
country,  on  account  of  the  peculiar  convenience  of  this  contracti 
building  purposes. 

The  term  superficium  is  applicable  by  the  Roman  law 


applicable  to  all  every  immoveable  thing  on  the  surface  of  a piece  of  ground,  or  ( 
’ L1‘  a building,  and  to  whatever  is  so  closely  connected  therewith  as  1 

form  part  and  parcel  of  the  same,  as  houses,  trees,  or  vines  j1  hex 
the  dominus , by  the  right  of  accession,  having  the  ownership  of  eve 
thing  belonging  to  the  superficies ,*  may  grant  his  jus  superficiari 
to  another,  whereby,  however,  he  transfers  almost  all  his  prop 
tary  rights.*1  It  commonly  occurs  with  respect  to  buildings  ; 
alieno  soloy  or  even  to  the  single  story  of  a house.4 


immoveable 
thing*. 


Jus  superfici- 
arium to  the 
right. 


Consideration 
for  jus  super- 
ficiarium. 

Acquirable  by 
agreement,— 
grant, — reserva- 
tion—testament. 


Grant  of 
usucapion. 


Right  of  the 
superficiary : 


§ I7I *4* 

The  jus  superficiarium  may  be  granted  in  consideration  of  | 
ground-rent,  termed  solarium  or  pensio ; this  is  not,  however,  3 
indisputable  as  the  canon  in  an  emphyteusis. 

It  is  acquirable  : By  agreement , the  owner  permitting  another! 
erect  a building  on  his  land,  and  to  possess  it  jure  superficiari 
By  granting  a superficies  already  existing,5 *  or  By  reservation  of  t* 
right  of  superficies  on  the  sale  of  the  property,®  also  By  testan 
termed  superficies  legata  J Thibaut  thinks0  that  a superficies 
be  acquired  by  prescription  in  the  same  time  required  for 
usucapion  of  servitudes,  to  which  it  may  be  assimilated,  a$ 
an  easement, which  derogates  from  the  full  enjoyment  of* 
owner  without  infringing  his  ownership,  and  this  view  is  prob 
correct. 

• § 1715- 

The  rights  of  the  superficiary  resemble  those  of  the  emphf*!| 
teuta,  and  therefore  not  having  the  dominum  he  has  no  claim  oftj 
treasure  trove,10  but  he  has  the  full  right  according  to  the  terms  i 
his  grant,11  and  this  right  descends,  if  he  die  intestate,  to  his  beas* ! 


1 P-  8»  3»  *3»  Pr*>  P-  a3>  3»  3»;  P-  31, 
1»  395  P-43»  18*  *5  P-  43»  *7»3>  $ 7- 

* Hert.  1.  c.  p.  1,  $ 8 ; Gaius,  a,  73-75  ; 
Caius,  Inst,  epist.  a,  1,  i 4;  P.  43,  17,  3, 
$ 7»  b a9-3*  5 I-  a>  * ;,P-  43»  *8,  a. 

* Hopfner,  § 291 5 Thibaut,  Syst.  Pand. 
R.  $ 6a6,  § 6a9- 

4 P.  43»  *7»  3»  * 7- 

*P-  6,  1,  7*  3»  § 1 &74i  P • 43»  *8, 

1 $ 1. 


* P>  44»  7»  44»  § *• 

7 P.  41,  3,  a6. 

• Syst.  Pand.  R.  § 103a. 

9 P.  30,  x,  S6,  § 4 ; Grollman,  u. 
maps.  3 B.  4 Hft.  p.  488,  489 ; fin  com- 
parison, vide  Bucholz,  jur.  Abb.  p.  305- 
323* 

10  Buri,  1.  c.  p.  57a. 

“ P.43,  18,  1,  pr. 
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He  may  dispose  of  it  as  he  thinks  fit,  inter  vivos  or  mortis  causa.1  its  extent. 

He  may  mortgage9  it,  or  burden  it  with  servitudes,  for  the  term 
of  his  right,3  but  for  no  longer  period. 

The  superficiary  must  bear  all  burdens  and  taxes  laid  on  the  Duties  and  bur- 
superficies,4  and  pay  the  ground-rent,  solarium , if  such  be  agreed  thcn*- 
for.9  On  re-delivery  of  the  thing  he  is  not  responsible  for  such 
deterioration  as  the  thing  may  have  suffered  by  age  or  casus 
firtuitusy  neither  is  any  fine  called  laudemium  payable  by  his 
successor  in  case  of  transfer. 


§ 1716.  # 

The  superficiary  right  is  extinguished  by  the  same  means  as  the  Extinction  of  the 
emphyteutic,  except  that  the  express  provisions  relating  to  the  jut  superficiei, 
deprivation  of  emphyteuta  do  not  here  apply.6 

% i 7>7* 

For  inforcing  his  right  of  possession  the  superficiary  has  a utilis  Remedies  of  the 
rs  rtm  actioy  the  utilis  rei  vindicatio , and  the  actio  publicianaf  and  a superficiary, 
special  interdictum  de  superficiebus  for  the  protection  of  that  pos-  *^tory  rcmc' 
session;8  but  if  he  should  have  been  ousted,  he  may  have  re-  po^essory 
course  to  the  interdictum  unde  vi.9  remedies. 

The  superficiary  may  avail  himself  of  the  actio  familia  herds - 
amd*y  communi  dividundo,10  and  the  actio  confessoria , for  substan- 
tiating his  right  to  servitudes  as  accessories  of  the  superficies.11 

§ 1718. 

Between  the  tall  of  the  Empire  of  the  West  and  the  institution  imtitutioii* 
of  the  feodal  system,  several  institutions,  supposed  to  be  modifica-  »pp»«»tiy 
tipis  of  the  emphyteutic  contract,  arose ; that  some  of  these  were  Seemph  ”m 
SO  cannot  be  controverted,  but  it  must  be  denied  that  all  are  teutit.  ’ 
definable  from  this  original ; since  the  recognition  of  the  emphy- 
tznsis  as  a separate  contract  must  be  referred  to  Zeno,  its  defini- 
tive and  perfect  form  must  be  attributed  to  Justinian,  the  only 
ostem  Emperor  whose  direct  influence  extended  to  the  old  Empire 
of  the  West,  subsequently  to  the  partition  of  the  Empire  of  Con- 
stantine. The  anxiety  of  Justinian  to  render  his  reformed  judicial 
1 hpfiation  the  common  law  of  the  world,  leaves  little  doubt  of  his 
wring  caused  it  to  be  published  wherever  he  possessed  any  autho- 
rity.» 


*P.  10,  a,  10;  P.  43,  18,  1,  S 7 ; P- 
»»»J9>S5;  P-  >*»  *»  3** 
p*  »3»  7*  P-10»  >»  9- 

•P.4J,  18,  j,  § 9. 

*P-7.»>  7»  S *• 

*f> 3°, 39»$  Si  P-  30»  *Si  P-  «»  >f 
ni\ ,»*7+-S* 

•P.ao.4,  13. 


7 P.  43»  »*>  *»  4 3 i P*  6»  >*  74»  P-  6, 
a,  ia, % 3. 

* P-  43»  >*»  1»  Pr- » P-  43*  >7»  3»  $ 7 » 
P.  43,  a6,  a. 

* P-  43»  >6, 1,  § $. 

10  P.  10,  a,  10  j P.  43,  18,  1,  $ 8. 

" P-  39»  *»  3»  $ 3* 

13  Pragmatica  Sanctio  Inst  Imp.  an.  554, 
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THE  ROMAN  CIVIL  LAW. 


The  Roman 
the  common 
law  of  the 
priesthood. 


The  emphy- 
teusis not  imi- 
tated by  the 
barbarians. 


Hence  now 
strictly  applies  to 
ecclesiastical, 
loosely  to  lay 
questions. 


Leo’s  Novella 
de  perpetuis 
emphyteusi  bos» 


Text. 


The  priesthood,  carrying  with  it  the  prejudices  of  educa- 
tion, has  ever  favored  the  Roman  system,  which  may,  without 
fear  of  contradiction,  be  asserted  to  have  been  the  common  law  of 
the  Church  wherever  the  Church  existed.  We  find  the  clergy  at  a 
late  period  upholding  the  canon  and  civil  law  even  in  England. 
We  know,  too,  that,  consequently  on  their  influence,  the  leges 
barbarorum  were  founded  upon  the  Roman  law,  which  the  adap- 
tators  modified  by  their  own  customs. 

Other  considerations  which*  afterwards  supervened  tend  to  the 
presumption  that  the  emphyteusis  was  one  of  those  institutions  too 
legally  subtle  in  its  development  to  find  much  favor  in  the  eyes  of 
the  German  tribes  who  overran  and  settled  in  Italy ; we  can  there- 
fore expect  to  find  little  more  than  general  traces  of  it ; as  bearing 
upon  ecclesiastical  questions,  however,  we  may  look  for  it  in 
greater  purity,  since  the  Church,  still  acknowledging  the  same  head 
as  formerly,  would  be  bound  by  that,  which  was  in  feet  the 
common  ecclesiastical  law  of  Europe. 

Hence  in  later  ages  we  may  venture  to  presume  that  the  Roman 
law  is  pretty  strictly  applicable  to  ecclesiastical,  and  but  loosely  to 
lay  questions,  especially  in  such  exceptional  cases  as  that  of  the 
emphyteusis,  which  did  not  descend  by  the  necessity  of  logic,  but 
was  artificially  constructed  by  special  enactment  and  excepted 
out  of  the  common  law,  to  answer  the  exigency  of  a particular 
and  exceptional  state  of  circumstances. 


§ I7I9< 

The  13th  Novella  constitutio  of  the  Emperor  Leo,1  which  is 
found  under  the  suspicious  title.  De  perpetuis  emphyteusibus , is 
worthy  of  inquiry.  The  inscription  is,  Imperator  Casar  Flavius 
Leo , PiuSy  Felix ^ InclytuSy  Victory  Triumphator  omni  avo  Venera - 
bilisy  Augustus  Fidelis  Rex  ; Stephano  Cons  tan  tinopolis  Archiepiscopo 
et  Patriarcha  universali:  and  the  introduction  runs  thus,  Rem 
fraudulentam  simul  et  illicitam  consecratarum  Deo  a dium  ( ecclesi- 
arum videlicety  hospitiorumy  et  vidiis,  pupillisque  alendis  destina- 
tarum domuum)  prafectos  etiam  ad  nostras  delatum  est  aures ; 
and  it  then  recites,  Narratum*  est  enim  quum  domus  elocata  sinty 
jamque  tempus  pacto  constitutum  decurraty  quando  locationis  terminus , 
ac  possessionis  renovatio  instaty  non  fieri  certam  aliquam  et  statutam 
solutionem  quam  peculiari  nomine  iiabtKTiKov  vocant : sed  quomodo 
prafectis  pro  ipsorum  avaritia  visum  sity  ita  exactionibus  domuum 
possessores  per agr avari. 

Id  igitur  cum  omnibus  gravty  tum  pauperioribus  ( quod  ita  ipsis 


1 It  will  be  probably  correct  to  presume 
A-  d.  883  as  the  date  of  this  constitution. 
It  appears  to  be  cotemporary  with  the 
Norao  Kanone  of  Photius,  D.  Goth,  in 
Pandects  j vide  Walters,  Lehrbuch  des  Kir- 


chenrechts  aller  christlichen  Confession en, 
§ ai  et  § 75. 

* Imp.  Leon  August  Nov.  13,  const  tit. 
lx.  The  Greek  is  the  original  text,  and 
should  be  referred  to,  it  not  being  considered 
worth  the  space  to  set  it  out. 
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durior  egestatis  necessitas  imponitur)  longe  esse  acerbissimum  videntes 
- iu  id  amplius  fiat,  lege  cavemus  : sed  ut  certa  quantitate  ad  duplum 
emphyteutic  vectigalis  constituenda  solutio  definiatur : et  insuper 
omni  illatio  locationis  instrumentis,  inscribatur,  domuique  nulla 
novatio  adferatur : non  vero  in  prafectorum  quas  tum  intervertatur, 
dum  illi  non  ut  domuum  utilitati  consulant,  sed  sceleste  sibi  lucrum 
parent,  boc  agunt . 

In  the  first  place,  then,  this  law  applied  exclusively  to  ecclesias- 
tical property,  and  was  promulgated  to  check  the  abuse  of  an 
abuse,  whereof  the  evasion  of  the  law  of  emphyteusis,  restricting 
the  period  of  alienation  of  venerabilis  domus  of  all  denominations, 
was  the  first, — and  the  exactions  of  the  landlords  in  the  shape  of 
fines,  the  second. 

Ecclesiastical  and  eleemosynary  property  being  inalienable,  it 
is  not  to  be  supposed  that  clerical  acuteness  would  fail  in 
inventing  some  means  whereby  the  law  might  be  evaded;  this 
resulted  in  the  perpetua  emphyteusis,  more  commonly  termed  by 
ancient  authors  the  libellarius  contractus,  being  a leasehold  per- 
petually renewable  on  the  payment  of  a fine  on  each  trans- 
mission. 

By  this  expedient  no  part  of  the  legal  estate  was  alienated,  but 
simply  the  right  of  perpetual  occupation,  which  English  lawyers 
term  a chattel  interest.1  Although  such  an  interest  as  this  is 
doubtless,  in  effect,  equal  to  the  legal  estate,  yet  it  is  not 
so,  but  a mere  easement  or  servitude;  nor  does  the  fact  of 
its  being  perpetual  make  any  legal  difference,  since  it  is  one  and 
the  same  thing  whether  the  estate  be  let  to  one  and  the  same 
farmer  from  year  to  year  or  for  ever. 

Cujas*  thus  descriDes  this  contract.  <c  It  is  a species  of  sale 
whereby  the  object  was  transferred,  jure  venditionis,  in  con- 
sideration of  a sum  of  money  paid  once  for  all  and  a rent 
payable  yearly.”  The  sale  being,  however,  made  for  a definite 
period,  at  the  expiry  of  which  the  purchaser  or  his  heirs  had 
the  option  of  continuing  their  possession,  and  ultimately  repurchas- 
ingit  at  a price  fixed  at  the  outset  by  the  contract  or  by  the  judge. 

That  is  to  say,  the  libellarius  contractus  was  a perpetual  lease- 
hold interest  in  land,  with  fixed  and  certain  fines  payable  on  each 
transfer. 

The  advantage  of  this  to  the  grantors  was,  that  they  realized 
a large  sum  at  once  by  a sacrifice  of  rent  payable  to  their  suc- 
cessors, with  the  contingency  of  fines  on  change  of  hands. 

Before  the  constitution  of  Leo  the  fines  were  arbitrary,  as  they 
were  till  lately  on  the  same  species  of  Church  property  in 
England  ; this  constitution  limited  them  to  double  the  contracted 

1 D.  Gothofired  compares  it  to  a hypo-  9 Recit.  solemn,  ad  tit.  cod.  de  jure 
tbek  reserved  by  the  proprietor  ; but  it  is  emphyt. 
doc  this,  it  is  the  retervatio  dominii , or  the 
retaining  of  the  legal  estate. 


Title  improper. 


Libellarius  con> 
tractus. 


Its  effect. 


Definition  of 
Cujas. 


State  of  the  law 
of  Church  lease» 
before  Leo. 
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The  perpetua 
emphyteusis  a 
mere  leasehold. 


The  precarium 
does  not  resem- 
ble the  emphy- 
teusis. 


Instituted  by 
the  Church  to 
obtain  the 
ownership  of 
property. 


By  humble  per- 
sons. 


By  influential 
persons. 


rent,  and  provided  that  each  31ation  should  be  indorsed  on  the 
instrument,  and  no  novation  be  held  to  have  been  made. 

This  contract  is  clearly  no  emphyteusis,  but  a hiring ; since  it 
fails  in  the  essential  conditions — an  alienation  of  part  of  the  dom! - 
nium, — the  payment  of  the  fiftieth  on  alienation, — the  right  of 
pre-emption  on  the  part  of  the  dominus,  and — the  valuation  of 
and  consideration  payable  for  the  improvements.  Hence  the 
word  emphyteusis  is  erroneously  applied  to  it;  and  we  may 
conclude  that  the  term  was  at  a later  period  more  loosely  used,1 * 
and  generally  applied  to  all  alienations  of  interest  in  land  short  of 
the  dominion.- 


§ 1720. 

The  precarium  of  a later  period  is  supposed  to  have  been  also 
a variation  of  the  emphyteusis,  but  this  resembles  it  still  less 
than  the  preceding.  The  precarium  * was  an  abandonment  of  the 
dominium  of  an  estate  to  the  Church,  with  a reservation  of  the 
life  interest  to  the  grantor.3 

Under  the  low  empire  it  became  a practice  to  abandon  the 
ownership  of  an  estate  to  a religious  house  or  corporation,  with 
the  condition  of  the  usufruct  of  that  same  and  of  other  estates 
possessed  by  such  religious  house  and  masses  for  his  soul  after 
death.  The  grantor  by  this  means  reconciled  his  temporal  with 
his  spiritual  interests,  obtaining  a present  benefit  in  respect  of  in- 
come, and  a future  one  in  respect  of  purgatory ; the  religious 
house,  on  the  other  hand,  a deferred  but  permanent  advantage. 

When  done  by  an  humble  individual  he  abandoned  his  estate 
unconditionally,  and  then  addressed  a petition  to  the  religious 
house  for  a grant  of  the  usufruct  during  his  life,4 — hence  the  term 
precarium , quia  precibus  conceditur . 

But  when  the  grantor  was  a person  of  influence,  he  did  not 
scruple  boldly  to  reserve  the  life  interest5  in  his  deed  of  gift 
termed  charta  precaria , in  exchange  for  which  he  received  a 
charta  prastaria . The  Church  always  contracted  to  give  a valu- 
able consideration  in  prayers  for  the  rest  of  the  soul  of  the  grantor 
into  the  bargain,  by  way  of  a deferred  premium.  It  is  thought 
that  this  was  also  exercised  as  against  the  Church,  not  only  by 
powerful  persons  but  also  by  spontaneous  acts.6 


1 Durnoulin,  sur  la  Coutume  de  Paris, 
§ 73»  No.  42  j Baluze,  2,  241. 

* Thia  expression  precarium  must  not 
be  confounded  with  the  contract  of  the 
same  name,  being  a loan  at  will — § 1562, 
h.  op. 

’P->>  J3»§*- 

4 Marculfi,  form.  lib.  2,  form.  5 j Append, 

form,  xxvii.  xxviii.  xli.  xlii.  5 Lindenbrog, 

form.  xxii.  xxiii.  xxv. 


• Sirmond,  form.  xxxr.  xxxriii.  1 Baluze. 
2,  488. 

4 Sirmond,  form.  vii. ; Baluze,  xz,  1403  ; 
Guizot,  essais  (Recueil  hist.  France)  p.  134; 
Capitulaire  de  Seprine  Ann.  743,  c.  ii.  j 
Baluze,  x,  149.  Et  ait  discretio  inter  pre- 
carias de  Terbo  nostro  factas,  et  inter  eat 
quas  spontanea  Toluntate  de  ipsis  rebus  eccle- 
siarum faciunt. 
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§ 1721. 


It  appears  not  to  have  been  long  before  the  proportion  which  Proportion 
the  concession  of  life  interest  on  the  part  of  the  Church  was  to  ^iecdhI^tUn<i 
bear  to  that  of  the  cessionary,  was  fixed  by  law.  Precaria  bear  to"thc  usu- 
autem 1 a nemine  de  rebus  ecclesiasticis  fieri  pr a sumantur , nisi  fiuct  granted. 
quantum  de  qualitate  conveniente  datur  ex  proprio  duplum  accipiatur 
ex  rebus  Ecclesia , in  suo  tantum  qui  dederit  nomine , si  res  proprias 
et  ecclesiasticas  usufructuario  tenere  voluerit . Si  autem  res  proprias 
ai  prasens  demiserit , ex  rebus  ecclesiasticis  triplum  fructuario  usu 
in  suo  tantum  quis  nomine  sumat . Thus  the  proportion  was  the 

double  where  the  Church  received  the  nuda  proprietas  only,  and 
the  triple  where  it  received  the  plena  proprietas . 

Sometimes  there  was  a reservation  of  the  usufructuary  right  Its  general 
to  the  survivor,®  the  grantor  and  his  son  being  both  inserted  con<Jmon- 
in  the  deed  of  donation, — sometimes  a reservation  of  the  rights  Rights  of  heirs 
of  the  heirs  of  the  grantor  was  inserted.3  And  it  is  supposed  that  rc#crved * 
even  failing  this,  the  heir  of  the  grantor  had  a certain  claim4  for 
the  renewal  of  the  concession  to  himself. 


The  usufructuary  being  under  the  obligation  to  leave  the  estate  Lease  renewed 
in  a good  condition,  cum  omni  re  meliorata , although  allowed  usufruc - cvcry  five  ycan* 
tuario  ordine  absque  ulla  diminutione  possidere,  it  was  found  on 
die  death  of  the  usufructuary  that  this  was  not  always  the  case ; 
this  induced  the  practice  of  renewing  the  deed  every  nve  years,  in 
order  to  give  an  opportunity  for  a survey.  Precaria  secundum 
antiquam  consuetudinem  et  auctoritatem  de  quinquennio  in  quin - 
quennium  renoventur .*  Sometimes  a rent  was  paid,  but  probably 
not  by  the  original  grantor.6 


§ 1722. 

It  has  been  sought  also  to  derive  the  hospitalitas 7 from,  or  at  Hospitality, 
least  connect  it  with,  the  emphyteusis,  but  without  the  shadow 
of  a pretence.  • 

This  institution  resulted  purely  in  the  violence  of  the  con-  Not  referable  to 
querors,  who  appropriated  one-third  of  the  profits  of  the  landed  emphyteusis, 
estates  to  their  own  use,  a system  which  was  probably  a com- 
promise for  one-third  of  the  land  itself^ far  more  congenial  to  the 
indolent  habits  of  the  Teutonic  conquerors.  His  diebus  multi 
mbUim  roma  norum  ob  cupiditatem  interfecti  sunt,  reliqui  vera 
fer  bispites  divisi , ut  tertiam  partem  suarum  frugum  Longobardis 
'ex  iomrent,  tributarii  efficiuntur .® 

1 Capit  Charles  the  Raid,  in  villa  Spar-  * Charles  Bald,  Capit.  Ann.  846,  in  villa 
. tare,  Ann.  846,  c.  xxii. ; Baluze,  II.  32.  Spamaco,  c.  xxii ; Baluze,  II.  32. 

’Maitalfi,  lib.  ii.  form.  v.  xxii.  $ Lin-  0 Baluze,  II.  824. 

foraa.  xix.  7 Vid.  § 109,  p.  115,  h.  op. 

*Coldatt,form.  Ixxvi.  • Paul.  diae.  II.  32;  Eichom  Gcsch. 

4 Capit  cit  Capit,  iv.  Ann.  819,  c.  4;  § 23,  1,  p.  163. 

®sb**e,  I.  6x1. 
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It  is  difficult  to  perceive  any  trace  of  emphyteusis  in  this  pro- 
ceding,  which  was  nothing  more  in  fact  than  the  commutation 
of  the  profits  of  one-third  of  the  intire  estate  for  its  full  profits, 
because  on  the  one  hand  the  hospes  was  too  indolent  to  culti- 
vate, and  the  dominus  preferred  this  arrangement  to  the  dismem- 
berment of  his  estate, — it  was  rather  a drott  de  Seigneurie  or  quit- 
rent  than  aught  else,  having  nothing  common  with  the  emphy- 
teusis, since  there  appears  to  have  been  no  contract  between  the 
parties,  nor  right  but  that  most  excellent  right  of  force. 

§ *723- 

The  feodal  system  had  as  little  foundation  in  the  emphy- 
teusis as  the  preceding,  because  there  the  lord  had  the 
dominium  directum  in  the  estate,  and  conceded  no  fraction  of  it 
to  the  vassal,  who  cannot  t>e  regarded  otherwise  than  as  a 
usufructuary,  notwithstanding  the  plenissimum  jus  of  his  enjoy- 
ment. His  relation  to  the  lord  was  that  of  patron  and  client, 
whence  the  idea  was  taken,  and  nothing  more.1 

§ 1724- 

The  leasing  of  ground  in  England  on  building  leases,  though  it 
at  the  first  glance  resembles  the  emphyteusis,  is  still  perfectly 
different,  because  no  part  of  the  fee  simple  passes — because  the 
interitus  rei  does  not  absolve  the  lessee — because  there  is  no  re- 
newal—because  there  is  no  fine  to  the  lord  on  alienation,  as  well 
as  for  other  reasons : the  nearest  apparent  parallel  in  England,  and 
which  resembles.it  merely  sufficiently  to  mislead,  is  the  system  of 
leases  renewable  upon  fives,  for  the  putting  in  which  fines  are 
paid, — the  same  points  of  distinction  present  themselves. 

In  Scotland  the  emphyteusis  has  been  preserved  in  the  practice 
of  feuing , but  here  the  Roman  law  still  obtains  in  many  cases 
where  it  does  not  so  in  the  south  of  Britain. 

• 

. § *7» 5- 

The  consideration  of  the  principles  of  societas  or  partnership 
will  be  facilitated  by  first  regarding  it  apart  from  the  individuals 
who  contribute,  and  by  looking  upon  it  as  composed  of /many 
individual  sums,  which,  when  all  united  into  a common  fund, 
form  an  intirety  which  is  liable  as  respects  all  parties  not 
interested  in  it  to  its  whole  extent  for  any  debt  incurred  on  behalf 
thereof;  when  this  common  fund  is  no  longer  able  to  pay,  a 
bankruptcy  or  insolvency  is  the  consequence,  and  the  estate  is 


1 The  author  would  not  have  adduced 
these  supposed  parallels  except  to  warn  the 
reader  against  errors.  It  is  surprising  that 
Le  Halleur  should  perceive  any  trace  of  the 


emphyteusis  In  them,  and  have  committed 
the  error  of  in  any  way  giving  them  an 
origin  perfectly  erroneous. 
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to  be  treated  as  that  of  one  man.  As  every  partner  is  liable  to 
the  whole  extent  of  his  property  for  the  partnership  debts,  the 
individuality  of  the  members  does  not  come  into  consideration, 
but  their  property. 

A partnership  differs  from  a corporation  in  some  very  material 
points,  the  most  important  of  which  are : — 

The  absence  of  perpetuity,1  for  partnership  does  not  pass  to  the 
natural  heirs  * as  corporate  rights  and  obligations  do  to  civil  successors. 

The  liability  attaches  to  each  member  of  the  partnership  indi- 
vidually, and  reciprocally  as  respects  co-partners  for  partnership 
debts. 

In  the  reciprocal  liability  of  the  estate  of  each  individual  mem- 
ber for  the  partnership  debts,  which  in  a corporation  is  restricted 
to  the  extent  of  the  fond. 

The  absence  of  an  actor  or  syndicus , for  although  one  partner 
may  take  upon  himself  to  manage  the  business,  or  it  be  managed 
by, a paid  servant,  he  is  nevertheless  nothing  more  than  the  agent 
of  each  of  the  other  partners. 

The  absence  of  a common  signature  or  seal : by  his  signature  the 
one  partner  binds  the  co-partners,  not  by  his  seal  or  signature  as  the 
impersonation  of  the  persona  legalist  but  as  hr  as  he  is  concerned, 
as  principal,  and  as  far  as  regards  his  co-partners,  as  their  agent. 

The  absence  of  a common  name. 

The  absence  of  constitution  or  recognition  by  public  authority, 
which  is  the  foundation  of  the  limited  liability,  because  the  law 
whereby  a corporation  is  constituted  is  binding  upon  every  one. 

Its  dissolution  by  the  death,  natural  or  civil,4  or  the  secession  of 
any  one  of  the  members. 

Its  liability  to  the  bankruptcy  law ; and  lastly. 

The  remedies  against  it,  are  individual  against  the  partners,  not 
consolidated  against  the  legal  person,  as  in  a corporation. 

§ 1726. 

Societas,  or  partnership,  implies  a condominium , a community 
founded  on  a contract ; thus,  it  may  be  defined  to  be  contractus 
cosuensu  constans , de  re  seu  opera  communi  ad  participandum  lucrum 
vel  damnum  ; or  consensualis  de  re  seu  opera , ad  uberiorem  qua  stum 
communicanda ; it  is  a nominate  contract,3  formed  by  mutual  con- 
sent (for  my  partner’s  partner  is  not  my  partner6),  and  upon  the 
dv3  law,  both  profit  and  loss  must  be  shared,  nor  can  one  take 
aH  the  profit  and  another  bear  all  the  loss,  for  then  it  is  a societas 
leonina , and  as  such  illegal. 

A societas  may  be  of  public  or  private  things;  it  may  be 
perpetual  or  temporary , universal  and  thereupon  special , general 
or  particular , quastuary  or  negotiaryy  or  non  quastuary . 

* P.  17,  a,  70.  4 P.  17,  *,  59  5 M-  63>  S 10. 

*P.  17,  2,59;  Id.  63,4x0.  * I.  3,  a6,  pr. 

»4  tj6,  b-  op.  • P.  50,  17, 47,  4 1. 

VOL.  III.  L 
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Public  partnerships  are  those  of  tax  contractors,,  called  publi- 
cani or  conducentes  vectigalia ; these  being  usually  farmed  out, 
they  chose  a magister  from  their  number,  who  keeps  the  accounts  : 
these  magistri  had  a pro  magistro  or  vicarius  in  the  provinces.1 

Private  partnerships  are  those  confined  to  private  operations 
of  commerce,  or  otherwise : these  may  as  respects  their  duration  be 
either  perpetual  or  for  a stated  time,  and  of  all  the  goods  and  pro- 
perty whereof  a man  possesses,*  termed  by  Ulpian  universarum 
fortunarum , or  not  so.*  Thus,  where  everything  gained  by  the 
partnership  is  the  object  of  it,  such  societas  is  termed  universalis , 
but  where  it  extends  to  some  particular  object  or  species,  as  a 
horse — or  some  genus , as  wine  or  oil,4  it  is  termed  respectively 
specialis  and  generalis , as  referring  to  a species  or  a genus. 

Where,  however,  a partnership  is  concluded  in  general  terms, 
the  presumption  lies  rather  in  favor  of  its  being  a societas  generalis 
or  general,  than  universalis 5 or  embracing  every  thing. 

w here  the  object  cannot  be  effected  in  a nxed  time,  the  part- 
nership must  be  held  to  be  perpetua  f — such  would  be  a partner- 
ship for  supplying  a town  with  water,  for  such  in  its  nature  is 
perpetual  $ on  the  other  hand,  the  partnership  between  a brick- 
layer and  carpenter  for  building  a certain  house  would  be  held 
to  be  temporalis , since  so  soon  as  the  house  is  built  the  object 
of  the  partnership  is  fulfilled. 

S^uastuaria  or  negotiatoria  are  partnerships  formed  for  objects 
of  gain,  whereas  the  non  quastuaria  are  for  benevolent  or  scientific 

Hoses,  such  as  associations  for  founding  and  maintaining  hos- 
* or  learned  societies. 

§ 1727. 

A partnership  maybe  contracted  tacitly  or  expressly,  societatem  coirs 
et  re  et  verbis  et  per  nuncium  posse , dubium  non  estf  nor  does  it  matter 
whether  the  respective  contributions  be  defined  or  not : the  societas 
universalis  is,  however,  distinguished  by  some  peculiarities  worthy  of 
notice,  on  account  of  their  not  being  equally  applicable  to  all 
societates . The  whole  existing  property  of  the  partner  belongs 
to  the  common  fund,  in  so  far  as  it  is  capable  of  transfer  thereto, 
also  all  corporeal  objects  existing  at  the  time  of  the  contract  by 
constructive  and  without  formal  tradition  ;8  not  so  that  which  is 
acquired  afterwards,  which  must  not  enter  into  the  common  stock 
without  tradition  *,9  choses  in  action  also  must  be  formally  ceded.10 

Each  partner  is  at  liberty  to  take  from  the  common  stock  whatso- 
ever he  may  require  for  his  own  purposes  and  for  that  of  his  family,11 


1 Heinec  An.  J.  R.  3,  a6,  14. 

* p-  >7.  *>  73- 

* I.  3, 16,  pr. 

* Ibid. 

* P-  >7.  *»  7- . 

* Thu  expression  is  used  in  contradis* 
tinction  to  temporary,  P.  17,  a,  70. 

' 7 Modestinus,  P.  17,  a,  4. 


* P-  «7»  *»  1.  h » 5 M-  *• 

*P.  17,  a,  52,  $ 16 ; Id.  74  i L*utcr- 
bach,  coll.  eod.  $ 14;  Schulting,  The», 
contr.  dec.  6a,  § I , contra,  Westenberg, 
princ.  jur.  h.  t.  § 15 ; Thibaut  agrees  with 

.l:.  t _ z - . _ 
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even  to  the  payment  not  only  of  such  debts  as  he  had  contracted 
since1  but  even  before  the  date  of  the  partnership.9  Even  that 
which  has  been  forfeited  ex  delicto  can  be  required  to  be  made 
good  out  of  the  common  fund  to  the  extent  of  the  individual 
share  of  the  delinquent ; this,  however  is  redemandable  on  disso- 
lution of  the  partnership,3  and  to  be  set  off  against  the  balance, 
if  any,  due  to  him. 

On  the  dissolution  of  the  societas  universalis , the  entire  property 
of  the  partnership  is  divisible  into  as  many  shares  as  there  are 
partners,  without  reference  to  the  amount  contributed  by  each 
individual.4 

Lastly,  the  partners  are  admitted  to  the  beneficium  com - 
petentia .4 

§ 1728. 

Societates  which  do  not  come  under  the  denomination  of  yniver- 
snleSy  are  governed  by  rules  more  equitably  precise.  To  form  a 
partnership  each  must  contribute  something  ;6  thus  goods  may  be 
contributed  on  both  sides,  or  goods  on  the  one  and  work  and  labor 
on  the  other,?  or  work  and  labor  on  both  sides,8  for  two  or  more 
artificers  may  combine  to  form  a partnership,  sharing  the  gain 
acauing  from  the  united  endeavors, — thus  each  partner  has  a 
claim  for  his  proportion  of  whatever  useful  outlay  he  may  have 
made  for  the  common  advantage  nor  is  it  necessary  that  the 
ttock  of  each  should  be  equal  in  value  or  quantity,  and  if  it  be 
labor  on  one  side  and  capital  on  the  other,  then  the  labor  is  to  be 
calculated  as  equal  to  a value  in  capital.10 


On  dissolution  of 
the  toe.  univ. 
shares  are  equal. 


Conditions  gene- 
rally necessary 
to  the  constitu- 
tion of  a sodetas 
non  universalis. 


§ 1729. 

If  there  be  in  societates  non  universales  no  agreement  to  the  con- 
tisty,  each  partner  is  entitled  to  a share  proportionate  to  the  capital 
he  has  brought  into  the  common  stock ; 11  yet  by  special  covenant  one 
may  have  a greater  proportion  of  the  gain  than  the  other,  or  bear 
a greater  proportion  of  the  loss,  but  it  cannot  be  agreed  that  one 
did  take  all  the  profit  and  the  other  bear  all  the  loss,  which  is  termed 
nAetas  leonina , the  lion’s  partnership,19  or  donationis  causa ; 13  for 
the  foundation  of  this  contract  is  ad  participandum  lucrum  vel 
4nnm,  to  share  profit  and  loss,  and  so  all  must  have  some 


Share  of  profits  is 
proportionate  to 
capital  in  socie- 
tates non  uni- 
versales, but  in 
those  by  special 
covenant  may 
be  greater. 


ne&tVLptT,  ok  3S0 ; but  Lcyier 
Wemher,  lect  com.  L. 

3* 

■ I»*  S «*t.  i H-  59*  § 1 > Mo1- 

^WWawThessur.  cod.Tit.n.  47 ; Wernher, 
Lett;  IWHuidh.  d.D.  Prir.  R.  6 B. 

VfcUs. 

T*rtiitM.h,  L c.  $ 16-18  j Struv.  Syn. 

"ii£A*7  } Voet- eod-  * *7- 

‘ Thili.  SpL  P.  R.  S 66». 

p-  *7»  *»  5.  h * * J7- 


7 P-  «7.  *»  *9- 

* P.  17.  *.  7*- 

* P-  >7»  *»  S*.  3*  4 > w-  58»  $ '• 

" P-  I7>  *»  *9- 

11 1.  3,  »6,  % 1. 

19  An  allusion  to  the  fable  of  Phaedrus, 
where  the  lion  appropriates  to  luraself  the 
whole  stag,  under  divers  pretences. — P.  17, 
2,  29,  § 2. 

" P-  17»  *»  s. b *>  P-  4»  4»  i**  % 1 » 

p.  *4, 1, 3*.%  «4. 
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profit,  however  small.  Thus,  if  one  is  to  bear  a part  of  the 
loss,  he  must  have  a share  of  the  gain,  as  a matter  of  course,1 
though  such  be  not  expressed  $ and,  by  a parity  of  reasoning,  if 
the  one  party  have  a share  of  the  gain,  he  must  bear  a propor- 
tionate share  of  the  loss  by  special  agreement,  however,  one  may 
bear  all  the  loss,  and  the  profits,  whatever  they  be,  may  be 
divided,9  but  this  depends  upon  special  circumstances, — thus,  a 
partner  may  be  allowed,  in  addition  to  his  contribution  of  capital,4 
a certain  portion  in  consideration  of  his  credit,  art,  or  knowledge, 
for  extraordinary  risques,  or  travelling  in  the  interest  of  the 
common  concern.  Lastly,  the  gross  profits  being  stated  on  one 
side,  and  the  losses  and  expenses  on  the  other,  gives  the  balance 
to  be  divided,5  pro  rata , as  the  respective  interests  of  the  partner. 


4 § ^S0- 

The  text  in  this  auestion,  which  has  given  rise  to  much  con- 
and  ion.  troversy,  is  that  of  Mucius, — §{ui  libro  quarto  decimo  scribit  non 

posse  societatem  coiri , ut  aliam  damni , aliam  lucri  partem  socius 
ferat . Servius  etiam  in  notatis  Mucii  ait , non  posse  societatem  ita 
contrahi ; neque  enim  lucrum  intelligi , nisi  omni  damno  deducto ; 
neque  damnum  nisi  omni  lucro  deducto . Sed  potest  coiri  societas  itaj 
ut  ejus  lucri , quod  reliquum  in  societate  sit , omni  damno  deducto , 
pars  alia  feratur  ; et  ejus  damni  quod  similiter  reliquatur , pars 
alia  capiatur ,6 

The  first  mentioned  in  this  passage  is  a societas  leonina , where 
one  bears  the  loss  and  the  other  receives  the  profit  \ that  is, 
suppose  a partnership  which  results  to  the  one  in  nothing  but 
loss,  and  to  the  other  in  nothing  but  profit,  but  in  making  up 
the  partnership  accounts  the  nef  loss  is  to  be  deducted  from  the 
net  profit  before  it  can  appear  whether  the  result  is  ^et  profit  or 
net  loss ; should  it  be  thus  agreed,  it  would  be  clearly  no  partner- 
ship,7 because  the  parties  would  not  be  sharers  in  profit  and  loss, 
but  in  one  or  the  other  only.  But  it  may  be  agreed  that  the 
proportions  of  profit  and  loss  may  be  different  as  regards  one  of 
the  partners,  for  the  essence  of  the  partnership  is  that  there  be  a 
sharing  of  profit  and  loss  in  some  degree  or  other,  the  exact 
degree,  not  being  material. 

The  amount  of  profit  or  loss  can  in  cases  of  doubt  only  be 
ascertained  on  the  winding  up  of  the  partnership  concern,8  and  is 
to  be  assigned  by  the  judge  in  proportion  to  the  several  contribu- 
tions, valued  as  above  enunciated  : in  default  of  its  being  clear  as 
to  the  proportion  in  which  the  one  or  the  other  partner  has  con- 
tributed to  the  common  fund,  it  is  the  duty  of  the  judge  to 

7 I.  3,  26,  pr.  If  one  take  the  gross 
f Ion,  and  the  other  the  gross  profit,  it  is  a 

lion’s  partnership ; but  tf  one  take  the  net 
profit  he  has  therein  paid  a part  of  the  loss, 
then  the  other  partner  would  share  in 
neither  profit  nor  Ion.— He. 

• Stryk.  $5$  P.  37»  *»  3°- 


‘I.  3,  *M3- 

1 P.  17,  2,  29,  § X. 

* I.  3»  *6»  § »• 

4 P.  17,  2,  29,  S 1. 
•I.  3»  *6,$2. 
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pcesumc  all  and,. each  to  have  contributed  in  equal  degree*  and 
thereupon  assign  to  each  equal  shares  of  profit  or  loss.1 

Tlhc,  common  law  of  partnerships  is  to  be  considered  as  ruling 
such  cases.  The  Roman  law  takes  no  cognizance  of  pacta  adjccta 
as  such,  but  holds  them  to  be  incorporated  in  the  original  agree-. 
meat,1 — hence  in  the  present  case  to  be  incorporated  into  the 
common  law  of  partnership,  or  to  form  the  particular  basis  upon 
which  the  parties  have  agreed  to  trade,  for  tacta  adjecta  as  such 
give  no  action3  for  their  performance,  where  such  ancillary 
condition  is  subsequently  added  as  an  entirely  new  compact  after 
the  completion  of  the  original  contract,  or  appended  to  a stricti 
jurif  negatio^  it  produces  according  to  the  later  law  a simple 
excepripiQ  or  plea  of  nullifying  effect.4  It  is,  nevertheless,  patent 
that  where  a consensual  transaction  is  altered  in  it%  material  parts 
by  a simple  contract,  this  new  transaction  must  be  regarded  as  an. 
actual  consensual  contract,  and  consequently  have  the  same  opera- 
don  as  such  contract  usually  has.6 

It  is,  therefore,  pretty  clear  that  the  societas  leonina ,6  and  that 
delationis  causa?  are  no  legal  partnerships,  but  that  those  are 
valid  in  which  it  is  agreed  that  die  partners  should  take  shares  of 
profit  exceding  those  due,  in  consideration  of  their  respective 
contributions,8  and  bear  a less  amount  of  loss  than  they  would 
according  to  the  usual  estimation,  for  this  may  be  to  the  advantage 
of  the  other  partners : that  such  favored  partner  must  bear  some 
part  of  the  loss  is  clear,  and  there  is  no  doubt,  that  he  may  have 
any  amount  of  shares  in  the  concern,  either  in  capital,  or  in  skill, 
or  labor,  which  is  liable  to  be  estimated;  but  in  cases  of  doubt, 
die,  contributor  of  a species  has  the  right  of  withdrawing  the 
object  he  may  have  contributed.§ ** 

§ 1731- 

Certain  things  are  not  included  in  the  partnership,  such  are  pro- 
perty acquired  by  inheritance10  after  the  institution  of  the  part- 
nership, this  being  considered  as  a sort  of  debt  to  the  party,  and  if 
byJIfegacy  or  gift,  as  a recompense  to  tfiat  party  personally.  On  the 
other  hand,  the  damage11  which  one  partner  may  suffer  from  a cause. 


yp.  17, 2, *9,  pr.;  I.  3, 26,  § a ; G.  L. 
CMIde  ptmmptione  aequalitatis  In  judldia 
i Dm»-  F.  4,  n.  12;  vide  el 
°WL  PtaA  15  B.  p.  404-4*5. 

*TOb.  Syst.  P.  R.  § 470. 

**  *>  *4»  7»  § S ! C-  *»  3»  >3  5 No0* 
c.  XX»  12;  Bynkcrshoek  d« 
peto  stricti  juris,  pontrov.  in  condn.  adject 
LMsBat  1699  (op.  T.  2)  j J.  B.  Friesen 
It  pacto  adjecto»  Jen.  1694 ; Sammlung 
fetyiB.  Ceactze»  Frkft.  4c  Leipzig»  1785, 


Mi,* 

p-*a  *4» 4»  Id.  7,  ^ s ; P.  12, 

J40  j P.  xg,  i,  72,  pr. ; P.  45,  I,  § S i 
4*i.il  i Noodt  de  fenore  et . usuris,  L. 


3,  c.  3 5 Id.  de  pactis»  c.  12.  At  to  the 
controversy  on  strictum  jus,  Wachtendorf 
de  pactis  nudis,  c.  2,  § 9 ; Bynkenhoek  ad 
L.  Lecta  40,  de  reb.  cred.  (op.  T.  2); 
D’Avezan,  contr.  (Meermann»  Thes.  T.  4)» 
L.  x,  c.  22  ; Voorda,  elect,  c.  19. 

* P-  »>  »4.  7.  $ * > P-  »*.  ».  7»,  Pf- 

* P.  >7.  *»  3°. 

7 P.  17,  2,  5,  § 2 } Faber»  rational  ad  L. 
3,  § 2,  h.  t. 

* P.  17,  2,  29. 

9 P.  17»  2»  52»  § 2;  Wernber,  lect. 
com.  eod,  §155  Malblanc»  princlp.  § 53°. 
w P.  X7,  2,  9. 
n P.  X7,  2,  29,  § x. 


Pacta  adjecta, 
when  considered 
as  incorporated 
into  the  original 
agreement. 


What  things 
are  included  in 
the  partnership 
stock. 
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The  pnestttio 
culpe. 


Dolus. 

Specialities  in- 
cident to  part- 
nerships. 
Beneficium 
competentiae 
ex  causa  eget- 
tads. 


Extraordinary 
private  expenses. 

Obligations  as 
regard  third 
parties. 


unconnected  with  the  partnership  concerns  is  not  allowed  out 
of  the  common  stock ; moreover,  in  a general  partnership,  no 
one  partner  is  allowed  that  which  he  squanders  in  debauchery 
play,  or  women,1  though  necessary  expenses  for  the  support  of 
himself  and  family*  are  allowable.  Lastly,  the  contracts  of  no 
partnership  are  binding  when  founded  upon  a dishonest  purpose, 
rerum  inhonestarum  nulla  est  societas .3 


§ I732- 

The  obligation  of  partners  is  to  apply  to  the  common  concern 
the  same  care  that  they  would  individually  bestow  on  their  own 
private  affairs,  and  in  such  default  only  is  the  partner  responsible 
for  indemnity,  that  is  for  such  neglect  as  applies  to  a person  of  a 
naturally  careless  disposition,  whose  carelessness  in  any  man  of 
ordinary  prudence  would  be  gross  neglect.  Ordinary  neglect  is,  then, 
that  which  applies  to  partnerships,  and  for  this  reason,  that  the  one 
partner  can  leave  the  partnership  as  soon  as  he  discovers  his 
co-partner  guilty  of  gross  negligence ; hence,  if  he  submit  to  it,  it 
is  his  own  fault,  and  he . is  therefore  bound  to  bear  some  share  of 
the  injury  so  accruing ; for  the  same  reason,  the  measure  of  the 
culta  is  applicable  to  the  communio  incidens . 

But  if  a socius  be  convicted  of  dishonesty,  he  is  punished 
by  infamy,  on  account  of  the  trust  of  necessity  reposed  in 
him. 

When  a partner  becomes  accidentally  so  poor  as  not  to  be  able 
to  pay  his  share  of  the  loss  without  reducing  himself  to  beggary, 
he  may  claim  the  beneficium'  competentia,  that  is,  that  enough  be 
left  him  to  enable  him  to  live  according  to  his  station. 

If  everything  be  common  (universalis)  then  one  partner  may 
portion  his  daughter  from  the  common  stock  though  his  co-partner 
have  no  daughter. 

But  in  limited  partnerships  he  may  only  take  his  propor- 
tion. 

If  a partner  have  contracted  with  a third  party,  the  rights  and 
obligations  of  the  partners  bear  a proportion  to  their  shares,  pro 
rata,  ed  parte  qua  quisque  socius  est.4  But  if  one  conclude  a con- 
tract without  authority,  the  others  contract  neither  obligations 
nor  rights,5  if  and  in  so  far  as  the  whole  partnership  has  not  benefited, 
and  an  actio  de  in  rem  verso  lies  against  the  partnership,  if  the  con- 
tracting partner  had  no  authority.6  But  if,  on  the  contrary,,  the 
contracting  socius  had  authority,  the  partnership  is  bound,  in 
solidum , for  profit  or  loss ; 7 most,  however,  think  that  the  fact 


• y.  17,  z,  52,  * 15,  $ xo,  etc. 

• P.  *7>  *1  57- 

• Ibid. 

4 P.  14,  x,  4 Pt  5 C.  4,  2,  9 ; P 
44,  $ 1 $ Puf.  tom.  4,  obt.  24. 


‘ P.  17,  *,  *8,  & s*,  § s i P.  17,*,  63, 
$ 1 i C.  4,  *,  13. 

• P.  7,  *.  *8  } P.  7»  *»  4*  $ » i P-  7»  *» 
13,  in  fin. 

1 P-  >4»  1,  i »rg-  $25  ; P.  14,  1,  m, 
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of  his  holding  such  authority  is  not  sufficient,  unless  he  expressly 
contract  in  the  name  of  the  societas.1 


§ 1733- 

Partnership  is  dissolved  by  the  natural  or  civil8  death  of  any  of 
the  partners,3  for  such  partner  might  have  been  the  origin  of  the  as- 
sociation, by  reason  of  his  great  ability  or  honesty, — consequently 
partnerships  do  not  descend  to  heirs,4  neither  can  such  be  compelled 
to  continue  private  partnerships,  although  the  testator  expressly 
so  willed  it,  for  this  contract  is  founded  on  consent ; but  if  the 
surviving  partner  undertake  a new  adventure,  in  ignorance  of  the 
death  of  the  partner ,6  the  heir  takes  the  deceased’s  share  of  profit6 
and  loss,  and  consequently  is  bound  to  settle  and  balance  the 
accounts,  but  the  partnership  is  dissolved  so  soon  as  his  death  is 
known.  The  societas  vectigalium,  or  companies  for  farming  the 
public  revenues,  form  an  exception  to  this  rule,  for  when  a 
publicanus  dies  his  heirs  must  continue  the  contract;  these, 
however,  are  mixed,  partaking  in  their  nature  of  a common  part- 
nership and  of  a corporation ; the  object  in  continuing  the  respon- 
sibility in  the  heir  being  evidently  to  obtain  greater  security  for 
the  State. 

In  a common  partnership,  however,  if  there  be  nothing  to 
prevent  the  surviving  partners  reassociating  themselves,  they 
may  do  so,  but  herein  lies  a novation : it  is  no  longer  the  old 
but  a new  partnership. 

A partnership  is  determined  by  common  consent,7  and  though  one 
partner  oppose  the  dissolution,  the  other  can  still  insist  on  it ; 
this  is  founded  on  the  unfavorable  view  taken  by  the  law  of  all 
partnership  concerns,  as  giving  rise  to  litigation  and  monopoly : 
for  the  same  reason,  a partner  may  retire  either  expresse  or 
tacite . On  dissolution,  however,  security  is  due  on  both  sides 
. to  bear  part  in  losses  which  may  occur  on  winding  up  the  asso^ 
ciadon  or  for  the  division  of  profits.8 

When  one  partner  retires  it  is  required  that  he  be  present, 
but  if  absent9  he  must  bear  all  loss  up  to  the  time  the  other 
partners  received  notice  of  his  intention  so  to  retire,  but  he  has 
no  part  of  the  profits ; if,  however,  he  has  made  a profit,  he 
must  divide  it  — nay,  also  bear  the  loss,  if  any,  quite  alone. 
Hence,  the  notice  must  be  in  good  faith,  not  with  the  view  to 
derive  sole  advantage  from  some  good  speculation ; the  technical 
expression  is,  renunciatio  fraudulenta  liberat  socios  a renunciante  ; 
non  Uberat  renunciantem  a sociis.  Neither  can  a partner  retire 


1 Lauterbach,  colleg.  tic.  pro  toe.  § 41 ; 
Leper,  sp.  185,  med.  1 ; P.  7,  2,  28  $ P. 
7»  *r*7»  F-  5 p-  7»  a,  82,  $ x 5 P.14,  i,  7 ; 
p-4»»a,  55;  C-4t  a.  *3- 

8 P.  17,  2,  4,  1,  4 1.  Dissociamur  renun- 
ciations, morte, capitis  minutione,  et  egestate. 
P.  17,  2,  63,  § 10.  Societas  solvitur  ex  per- 
sonis, ex  rebus,  ex  voluntate,  ex  actione. 


4 P-  «7.  *>  59- 

• P-  »7.  *»  65>  § »«• 
' P-  »7»  »» <5. 4 »• 

’ P-  i7>  *»  6j- 

• P.  17,  *,  3*. 

• P.  17,  *,  17,  § 1. 


Dissolution  of 
the  societas 
by  death  natural 
or  civil. 


Exception — 
societas  vecti- 
galium passes  to 
heirs. 


Right  of  reaoo- 
ciation. 


Dissolution  by 
consent. 


Duty  of  the 
retiring  partner. 
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At  an  unseasonable  time,1' when  loss' would  accrue  to  his  fellows 
thereby,  nor  with  impunity  before  the  time  fixed  in  the  Contract, 
without  some  new  circumstances  arise.* 

Dissolution  by  The  societas  is  determined  by  the  accomplishment  of  the 
accomplishment  object,  or  with  the  expiry  of  the  period  for  which  it  was  formed : * 
design  0?™°°  ®y  bankruptcy  or  cessio  of  one  or  all  of  the  partners  for  the 

association.  benefit  of  his  creditors,  because  he  has  then  no  longer  any  pro- 

Main»!7'  Pfrty  *n  the  common  stock.4  If,  too,  a partner  become  deranged. 

Confiscation.  his  curator  has  the  power  of  renunciation  for  him.5  Confisca- 

Intentus  rei.  tion  of  the  goods  of  one  of  the  partners6  determines  it.  Lastly, 

when  the  common  property  perish,  if  a ship  be  lost  or  an  animal 
subject  of  the  partnership  perish,  it  is  at  an  end  by  the  interitus  rei . 


Remedies  aris- 
ing out  of 
partnership. 


§ I734- 

The  actio  pro  socio  is  in  utrinque  directa , can  be  brought  before 
or  after  dissolution,  and  extends  to  heirs,  for  contribution  of 
capital  or  services,  or  promises, — in  respect  of  the  administration 
of  common  property  for  an  account, — for  indemnity  for  culpa 
levis  in  concreto . This  action  only  extends  to  pnestationes  per- 
sonales , fulfillment  of  duties ; if,  however,  a partner  demand  that 
the  concern  be  wound  up,  and  that  the  residue  be  divided,  he 
must  bring  his  actio  communi  dividundoJ 


Remedies  as 
regard  third 
persons. 


§ *735- 

As  regards  third  persons,  a partner  may  found  an  action,  pro 
rataf  on  the  act  of  one  of  his  partners,  where  they  have  com- 
missioned him  to  do  the  act,  have  ratified  it  when  already  done,  or 
where  the  societas  is  universalis 

An  action  will  lie  against  partners  who  have  themselves  con- 
tracted jointly,  either  during  the  continuance  or  after  the  dissolu- 
tion of  the  partnership,10 — nevertheless,  each  must  be  pursued  for 
his  rateable  liability : if  the  contract  have  been  made  by  agents, 
the  principals  are  liable  as  exercitores ,n  but  have  their  plea  or  excep- 
tion for  divisio  in  solidum  if  they  have  authorized  the  agent, — but 
if  not,  then  only  in  so  far  as  it  can  be  proved  that  the  goods  came 
into  their  possession,  termed  versio  in  remy  under  circumstances 
which  show  that  each  is  rateably  liable.18 

When  the  claims  of  a partner  are  made  good  as  against  the 
estate,  a diminution  may  be  made  on  account  of  his  debts.13 


* P.  17,  *,  6$,  $ 5 & 6. 

■ P.  17,  14-15,  & 16. 

•I  3,  »6,  §6. 

4 1.  3,  *6,  % S. 

* C.  4,  37,  7. 

* I-  3*  *6,  % 7. 
f P- 10,  3,  x,  a. 

* Lauterbach  de  sot.  obi.  quit  oritur  ez 
convent,  cum  tertio  inita,  Tub.  166S,  $15, 
33; 

9 Lauterbach,  1.  c. 


wp. *i,  P-  *4*  *»  4.  i»-i 

Lauterbach,  1.*  c.  \ 34-371  Leyaer,  Spec. 
185,  m.  6;  contra,  Berger,  Oecon.  L.  3, 
T.  5,  $ 32,  n.  5 ; G.  £.  Oelse,  Disq. 
Quatenus  locii  ob  sociale  debitum  in  solidUm 
teneantur,  Helmst.  1784. 

11  Thib.  Syst.  des  P.  R,  $ 514. 

19  Thib.  1.  c.  not  ad  $ 524. 

19  P.  17,  a,  12,  et  27  $ CF.  Giinther 
ad  L.  12,  27  (pro  socio),  Lips.  1823. 
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S *736- 

The  fourth  original  consensual  contract  is  the  mandatum , or 
granting  full  powers.  In  its  origin  it  must  be  very  ancient  j the 
recognition  of  a legal  remedy  in  respect  of  it,  however,  dates  very 
long,  perhaps  more  than  600  years  before  the  institution  of  the 
emphyteusis  as  an  independent  contract,  by  the  interposition  of 
which  the  mandatum  now  stands  fifth.  Its  denomination  is  derived 
from  manu  dare . The  tradition,  as  it  were,  of  the  right  td  act 
for  another,  was  done  by  the  fiction  of  the  mandatarius  giving 
his  right  hand,  by  which  he  feigned  to  deliver  the  authority  to  act,1 
or  to  transfer  to  his  mandans  those  rights  which  wefe  in  himself, 
and  thereby  constitute  him  an  alter  ego.2  Thus,  Plautus,— 

Hac  per  dexteram  tuam , te  dextera  retinens  manu. 

Obsecro , infidelior  mihi  ne  fuas , quam  ego  sum  tibi , 

Tu  hoc  age , tu  mihi  herus  nunc  es,  tu  patronus , tu  pater , 

Tibi  commendo  spes  opes  que  meas . * PHI.  mandavisti  satis , 

Satin  habes , mandata  qua  sunt, fact  a si  refer  ? TYND.  Satis.1 

And  Terence, — 

Me.  Cedo  dextram  : porro  te  oro , idem  ut  facias  Cbreme. 

Ch.  Paratus  sum.4 

The  mandatum  was  in  fact  originally  nothing  but  the  con- 
stitution of  an  agency,  nor  is  anything  more  common  in  the 
everyday  transactions  of  life  than  reciprocal  mandates.  We 
should,  however,  at  the  present  day  attach  a very  different  import- 
ance to  giving  a friend  a note  of  a thousand  pounds  to  pay  into  a 
banker’s,  and  in  executing  to  him  a formal  letter  of  attorney; 
probably  because  the  latter  is  rendered  more  expensive,  more 
respectable,  and  more  Dutch,5  by  the  addition  of  a stamp. 

The  definition  of  this  contract  is  as  follows, — Mandatum  est 
contractus  juris  gentium  consensu  constans , quo  negotium  honestum 
alteri  id  suscipienti  gratis  gerendum  commititur. 

The  chief  point  upon  which  this  contract  turns  is  the  gratui- 
tous performance  of  it.  The  party  giving  the  authority  to  act 
is  termed  njandans , — the  authority  thus  given,  mandatum , — and 
the  person  who  receives  it,  mandatarius.  This  contract,  then, 
derives  its  denomination  of  consensual  from  the  authority,  for 
that  applies  to  both  parties  and  implies  consensuality,  the  con- 
ferring on  the  one  part  and  the  acceptance  on  the  other.  As 


1 Indorus  Origo,  4,  4. 

* Get.  Noodt  Probabil.  4,  12,  p.  108. 

* Plant.  Captiv.  Act.  2,  sc.  3,  v.  82,  sq. 

4 Ter.  Heautonti,  Act.  3,  sc.  1,  v.  84,  sq. 

5 William  HI.  introduced  the  blessing  of 
stamps  in  1673  (5  W.  Sc  M.  c.  21 5 6 & 7 
W.  Sc  M.  c.  12 ; 9 & 10  W.  HI.  c.  25), 
for  the  want  of  which  the  ends  of  justice 
are  to  often  frustrated.  Late  enactments 
hare  lessened  the  expense  by  reducing  the 
amount  (13  Sc  14  Vic.  c.  97),  but  left  the 

VOL.  III. 


real  evil  subsisting  in  a mitigated  form — viz. 
the  inadmissibility  of  unstamped  documents 
in  evidence,  and  the  impossibility  in  some 
cases  of  post-stamping  on  any  conditions. 
The  French  adopted  from  the  Dutch  in- 
vention this  luminous  mode  of  creating  a 
revenue,  which  is  now  an  almost  universal, 
and  not  perhaps  an  inequable  mode  of  taxa- 
tion. The  United  States  of  America,  despite 
the  Dutch  origin  of  New  York,  have  not 
yet  adopted  it. 

M 


The  mandatum. 


Derivation  of 
the  term. 


Mandatum  is 
equivalent  to 
agency. 


Definition. 


Mandans,  man- 
datarius, man- 
datum, 


is  consensual. 


Digitized  by  v^ooQle 


82 


THE  ROMAN  CIVIL  LAW. 


Ii  a contractus  this  contract,  being  one  of  the  contractus  amicorum  f is  founded 
amicorum.  on  good  faith  and  honour,  a breach  of  it,  or  even  negligence  in 
theperformance  of  the  promise,  induced  the  penalties  of  infamy. 
Differs  from  the  The  mandate  differs  from  negotiorum  gestio  in  that  it  is  under- 
negotiorum  taken  by  express  desire,  which  the  latter  is  not ; from  letting  and 
From ’locado  hiring  of  services,  because  gratuitous  ; it  differs  also  from  coun- 
conductk) ; sel  given,  because  that  is  for  the  sole  advantage  of  the  recipient. 
From  consilium  5 wj1Q  js  moreover  not  obliged  to  follow  it, — neither  does  he  who 
gives  counsel  indemnify  the  receiver  if  it  turn  out  bad,  except  in 
From  commen-  cases  of  fraud.  Recommendation  follows  the  same  rule,  and  is 
dado  5 therefore  different  from  a mandatum , — as  also  a command,  or 

From  jussus.  jUS5USy  which  is  given  to  inferiors  under  control,  not  to  equals. 

. § *737- 

The  manda-  A mandatum  may  be  given  expressly  or  impliedly, — the  former 
tum,— how  verbally  or  in  writing;,  as  by  letter  from  one  absent  ;£ — the  latter3 
may  be  are  termed  mandata  prasumta , as  where  one  party  in  the  presence 

Expressum,  of  another  performs  his  business  for  him,  whicn  amounts  to  the 
Tracsumptum.  presumption  of  express  assent : in  like  manner  parents  are  the  man- 
dataries of  their  children ; brothers  and  sisters,  who  appear  before 
court  for  one  another,  are  presumed  to  be  authorized.4 
Speciale.  Secondly,  a mandate  for  a particular  business  is  specialty — but 

for  general  purposes,  generate ; to  perform  judicial  business  it 
Judiciale.  is,  termed  judiciale  ratione  objecti , but  when  a declaration  is  made 
before  a magistrate  by  a party,  that  he  constitutes  such  an  one 
Radone  modi,  his  attorney,  it  is  termed  mandatum  judiciale  ratione  modi : in 
Extrajudidale.  like  manner,  the  mandatum  extrajudiciale  ratione  modi  is  when 
the  same  act  is  done  privately;  but  an  extrajudicial  power  is, 
if  not  otherwise  designated,  a mere  commission  to  do  an  ordinary 
act,  such  as  buying  or  selling.  Moreover,  a mandatum  may 
Purum.  be  purum , quite  unconditional  and  absolute,3 — or  conditionatum , 

^dicm0<Siatwm  a conc^on  appended,—  or  in  diem  dilatum , for  a certain 

period. 

In  rem  alienam.  Mandatum  in  rem  alienam  is  a commission  to  perform  an  act 
In  rem  «uam.  for  the  advantage  of  a constituent,  or  in  rem  suam ; this  occurs 
when,  by  the  old  law;  a debt  having  been  made  over,'  the  grantee 
cannot  legally  sue  in  his  own  name,  and  requires  a full  power 
for  this  purpose,  which  is  termed  procura  in  rem  suam . This 
practice  continues  in  some  cases  of  adsignatio , and  when  it  is 
desired  that  the  cession  should  not  be  ostensible ; the  latter  law, 
however,  almost  unexceptionally  abolishes  the  necessity  for  this 
procuration. 

Simplex.  Mandatum  simplex  occurs  when  the  act  is  to  be  done  for  the 

Qgalificatum.  benefit  of  the  constituent ; qualificatum , when  for  the  benefit  of  a 
third  party  at  the  risque  of  the  constituent,  as  when  one  party 

1 These  are  depositum,  mandatum,  so-  a P.  17,  1,  6,  § 2. 

cietas,  tutela,  § 1529,  h.  op.  ♦ P.  3,  3,  35, 

3P.  17,  f,  x,$s.  *P.  17,  1,3. 


Digitized  by  Google 


CONTRACTUS  CONSENSUALES — MANDATUM. 


83 


quests  another  to  borrow  money  for  him, — this  resembles  the 
i of  security. 

§ »738. 

I This  contract,  originating  in  the  necessity  of  delegating 
Lthority  in  time  of  sickness  or  during  absence,  or  for  mere 
avenience,  is  performable  on  five  different  interests.1 
\In  gratiam  mandantis  solius , for  the  benefit  of  the  mandans 
fy  as  when  he  commissions  another  to  buy  him  an  estate. 

* gratiam  mandantis  it  mandatarii , as  when  Sempronius 
ttborizes  Titius  to  lend  money  at  interest  to  Caius  to  make 
qrment  to  him,  Sempronius,  thereof. 

In  gratiam  tertii  vel  aliena  causa . Thus,  if  Sempronius  give 
authority  to  buy  an  estate  for  Titius,  though  Sempronius 
no  interest  in  the  performance  at  first,  yet  afterwards  both 
s and  Sempronius  are  subject  to  each  other’s  action,  and 
npronius  becomes  accountable  to  Titius. 

In  gratiam  mandantis  et  tertii  causa,  as  when  Sempronius 
tthorizes  Caius  to  buy  an  estate  for  Sempronius  and  Titius. 

In  gratiam  mandatarii  et  tertii  causa , as  when  Sempronius 
missions  Caius  to  lend  money  to  Titius, — Sempronius  on 
part  is  interested  in  seeing  that  Caius  acts  bona  fide , and 
npronius  calls  Caius  to  account  for  mala  fides . 

Gaius  thus  states  it, — Med  tantum  gratia — aliena  tantum — 

* et  aliena — tua  et  mea — tua  et  aliena . 


§ 1739- 

To  constitute  a mandatum  the  authority  must  be  given  before 
during  the  progress  of  an  affair,  for  if  it  be  not  given  until 
sr  its  termination  by  way  of  confirmation,  it  is  then  no  mandate, 
t has  been  a negotiorum  gestio. 

It  must  be  for  an  honest  end,  and  not  contra  bonos  mores,* 
#ch  as  commissioning  any  one  to  give  security  for  a whore. 

A mandate  must  be  gratuitous — that  is,  so  undertaken  that  the 
Sudatorius  have  no  perfect  right  to  recover  a compensation  : 
the  Roman  law,  however,  permitted  an  honorarium 1 in  testimony 
of  gratitude  to  be  promised  \ This  is  in  fact  a contingent  reward, 
which  may  be  even  demanded  by  such  as  notoriously  live  by 
particular  sort  of  duty  entrusted  to  them,  but  in  such  case  they 
tie  improperly  termed  mandataries,  but  no  doubt  can  become 
miucUres  or  proxenita , paid  commission  agents  ; the  nature  of 
the  precedent  contract  of  mandate  is  not  altered,  however,  by 
the  subsequent  gift  of  an  honorarium. 

iCA9  P.  17,  1,  *,$  25  I.  3,  27,  § 1-6.  § xi.  The  proxenitae  (jrpo  tewv)  "had 

1 P.  17,  1,  ii#  S u*  regular  offices  for  commission  business. 

'P.  1 7,  1,  6,  & 7;  P.  3,  3,  2 3, 


Necessity  of  this 
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which  per- 
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In  gratiam  man- 
dantia solius ; 

In  gratiam  man- 
datis et  man- 
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In  gratiam  tertii 
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In  gratiam  man- 
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The  mandatary 
binds  his  prin- 
cipal to  the 
extent  of  his 
instructions. 


Jus  retentionis. 


Substitution  by 
mandatary. 


§ 1740- 

It  is  a question  whether,  and  how  far,  the  mandatary  binds  his 
principal  or  is  bound  himself,  when  he  has  exceded  the  limits  of 
his  commission.  Sabinus  and  Cassius  think,  that  he  who  so  ex- 
cedes never  had  any  right  of  action  at  all,  but  Nerva  and  Proculus 
that  he  has  the  right  of  action  to  the  extent  of  the  instructions, 
but  not  for  the  excess, — which  latter  is  law.1  If  a mandatary, 
however,  bought  for  less,  and  sold  for  more  than  his  instructions 
authorized,  it  is  well, — but  if  vice  versa,  he  is  answerable  for  the 
excess  or  deficiency  in  his  own  person  ;s  nevertheless,  the  man- 
datary may  exercise  the  right  of  retention,  and  refuse  to  deliver 
the  thing  until  the  whole  excess  be  paifl  him,  in  which  case  the 
principal  must  sue  for  the  amount  of  his  interest. 

This  contract  in  a great  measure  depends  upon  the  confidence 
the  mandans  has  in  his  agent,  consequently  this  latter  cannot 
substitute  another  without  consent  of  his  principal ; if  he  do  so 
nevertheless,  and  the  commission  be  satisfactorily  performed,  it 
will  be  allowed  to  stand  good.3 


Dolus  involves 
the  penalties  of 
infamia. 


The  prsestatio 
culpae  in  man* 
datis. 


Less  severely 
construed  than 
in  deposits. 


§ 1741- 

Infamy  attaches  to  fraud  in  the  contract  of  mandatum,  quoad 
both  principal  and  agent ; for  the  one  imposes  upon  good-natured 
honesty,  the  other  betrays  a sacred  confidence. 

Before  the  judicium  mandati  was  instituted,  the  only  remedy 
for  mis  or  non  feasance  was  the  penalty  of  infamy,  which 
enabled  disinherited  brothers  and  sisters  to  deprive  of  the  benefit 
of  a will  a persona  infamis  instituted  heir,  excluded  such  person 
from  public  offices  and  dignities,  and  rendered  him  incapable 
of  being  a witness,  or  at  least  discredited  his  testimony. 

By  degree  of  blame  is  meant,  that  any  culpa  short  of  the  legal 
degree  does  not  render  the  party  liable  for  the  damage  arising  on 
account  of  it, — in  fact  he  is  then  not  to  be  considered  as  being  to 
blame  at  all ; should  he,  on  the  other  hand,  have  been  guilty  of 
such  degree  of  blame,  he  will  be  liable  for  the  damage,  the  amount 
of  which  then  remains  to  be  assessed. 

The  degree  of  culpa  necessary  to  originate  a liability  in  the 
case  of  mandates  is  generally  less  than  that  applicable  to  deposits. 
The  difference  between  these  two  very  similar  contracts  is,  that 
in  the  latter  nothing  is  to  be  actively  done  in  respect  of  the  object 
deposited, — the  culpa  must  therefore  consist  in  non  feasance ; in 
the  former  the  reverse  is  the  case,  for  the  duty  entrusted  to  the 
mandatary  is  one  of  feasance,  consequently  his  culpa  must  arise 
either  out  of  a non  or  a rari  feasance. 


1 P *7»*»  3»  4 *5  P'  17,  1,  4,  P.  17,  in  guardianships:  the  act  is  ratified  if  the 
if  33-  property  of  the  pupill  be  not  deteriorated. 

* C.  4,  35,  12.  Tht  same  rule  applica  * P.  17,  1,  8,  $ 3,  x.  1,  19,  in  vi*°- 
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For  this  reason  the  contract  of  mandate  is  more  onerous  than 
that  of  deposit ; and,  as  both  are  gratuitous,  the  question  arises  of 
whether  the  mandatary  be  intitled  to  more  consideration  than  the 
depositary.  To  safely  keep  certainly  requires  but  little  skill  or 
labor  ; but  to  perform  any  business,  however  simple,  in  a proper 
manner,  some  amount  of  both  one  and  the  other  must  be  exer- 
cised. If  the  mandatary  have  not  this  skill,  or  is  unwilling  to 
bestow  the  requisite  amount  of  labor  upon  the  business,  he  is 
guilty  of  a culpa  in  initio  in  undertaking  it,  for  whosoever  holds 
himself  out  to  the  world  to  perform  any  business,  gives  an  implied 
guarantee  of  his  capacity  to  perform  it  efficiently.  The  law, 
however,  throws  the  onus  on  him  who  gives  the  commission  5 
and  it  is  said  that  whoso  intrusts  his  business  to  a negligent 
friend,  must  attribute  any  loss  not  to  him,  but  to  his.  own  neglect 
in  intrusting  it  to  an  incompetent  person. 

Thus  it  results  from  a comparison  of  the  two,  that  a lower 
degree  of  care  should  be  expected  from  the  mandatary  than  from 
the  depositary.  Could  we  consider  die  passages  refer  both  to  a 
common  standard,  this  difference  would  vanish.  The  mandatary, 
as  also  the  depositary,  must  surely  take  the  same  care  of  the 
business  or  things  committed  to  them  as  they  would  of  their  own, 
and  in  this  point  of  view  the  same  degree  of  care  would  be  re- 
quired from  both. 

The  Romans  appear,  nevertheless,  to  have  recognized  a 
distinction,  by  allowing  a compensation  in  the  shape  of  an 
honorarium  to  be  promised  beforehand  to.  the  mandatary, — that 
was  denied  to  the  depositary,  tp  whom  such  recompense  could 
only  be  promised  afterwards ; and  this  i|  an  important  feature, 
when  we  are  called  upon  to  pronounce  as  to  the  degree  of  culpa, 
because  of  the  rule  secundum  utilitatem  contrahentium  et  dolus  et 
culpa  est  pr astanda. 

Cicero  expresses  a very  decided  opinion  on  the  question  of 
mandates, — In  privatis  rebus  si  quis  mandatam  non  modo  malitio- 
sius gessisset  sui  qua  st  us  aut  commodi  causA,  verum  etiam  negli- 
gentms  cum  majores  summum  admississe  dedecus  cestimabant : itaque 
mandati  constitutum  est  judicium,  non  minus  turpe  quam  farti.* 
Here  the  comparative  malitiosius  is  used,  which  supposes  a posi- 
tive,— what  is  that  positive  ? it  must  therefore  be  interpreted  with 
unusual  malice  : as  for  negligentiusy  it  may  be  compared  with 
his  mode  of  managing  his  own  affairs.  The  term  malitiosius 
dearly  means  dolus^ — and  if  so,  malitiose  would  imply  culpa  lata. 
It  must  at  the  same  time  be  remembered  that  Cicero  spoke  in 
this  case  as  an  advocate ; and  we  may  observe  in  all  the  principles 
laid  down  by  that  great  orator,  a certain  tendency  to  extreme 
expressions,  which  may  put  us  upon  our  guard  against  under- 
standing them  at  any  rate  literally. 

1 L 3.  15,  § 3.  * Pro  Roic.  p.  xi6. 
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Mandatum 
quasi  miserabile 
compared  with 
the  depositum 
miserabile. 


Ulpian’s  dis- 
tinction between 
depositum  and 
mandatum. 


Passages  in  the 
Codex. 


§ »7+»- 

The  case  of  the  depositum  miserabile  may  also  be  made 
cable  to  mandates,  for  the  decree  of  blame  will  be  less,  if 
agency  be  in  a measure  forced  upon  the  agent  by  circumstam 
who  thereupon  undertakes  it  in  order  to  save  the  principal  ~ 
an  inevitable  loss, — in  such  case  the  degree  of  blame  could  be 
very  slight. 

The  famous  law  of  Ulpian1  is  the  most  important,  as  dii 
guishing  between  depositum  and  mandatum . Thus  . • . 

tantum  depositum  et  precarium  ; dolum  et  culpam  mani 
commodatum , venditum , pignore  acceptum , locatum  ; item  dotis 
tutela , negotia  gesta  in  his  quidem  et  diligentiam  [recipi 
societas  et  rerum  communio  et  dolum  et  culpam  recipit . In 
controverted  passage,  it  would  appear  that  nothing  short  of 
renders  the  value  of  a deposit  or  precarious  loan  liable, — that 
also  fraud  but  also  culpa  will  render  him  liable  in  the  man 
which  is  put  on  a par  with  the  gratuitous  loan,  sale,  moi 
hiring,  partnership,  and  a communion  of  goods.  It  is  upon 
passage  that  Hasse*  divides  culpa  into  lata  and  levis  y rejecting 
levissima , instead  of  boldly  rejecting  all  set  rules  as  to  degrees. 

The  second  passage  is  from  the  Codex,* — Procuratorem 
tantum  pro  his,  qua  gessit , sed  etiam  pro  his  qua  gerenda  susa 
et  tarn  propter  exactam  ex  mandato  pecuniam  quam  non  exacti 
tum  dolum  quam  culpam  sumptuum  ratione  bona  fide  habh 

{)rastare  necesse  est . # What  can  this  mean,  than  that  he 
iable  generally  for  neglect  less  than  deceit,  for  malfeasance, 
feasance,  and  nonfeasance^  The  next  passage  confirms 
view/ — A procuratore  'dolum  et  omnem  culpam,  non  etiam  in 
visum  casum  prastandam  esse,  juris  auctoritate  manifeste  declara, 
What  is  meant  by  omnis  culpa  ? that  the  procurator  is  responsi 
for  every  degree  of  neglect,  and  therefore  the  slightest  in 
cases,  or  generally  according  to  the  particular  circumstances 
any  case,  for  a greater  or  less  degree,  as  may  be  just.  >' 

The  third  passage  is,5—  In  re  mandata  non  pecunia  sohtMf 
cujus  est  certissimum  mandati  judicium , verum  etiam  astimatiom 
periculum  est . Nam  sua  quidem  quisque  rei  moderator  atqut 

arbiter  non  omnia  negotia , sed  pleraque , ex  proprio  animo  facitf 
aliena  vero  negotia  exacto  officio  geruntur , nec  quidquam  in  eort&* 
administration  ac  declinatum  culpa  vacuum  est . This  is  st3l 

looser  in  its  expression  than  the  other ; but  we  leam  from  kp 
that  whatever  is  performed,  must  be  performed  in  a business-lifc* 
manner,  irrespective  of  the  way  in  which  the  principal  would  have 
done  it,— that  no  particular  degree  of  culpa  can  be  assigned  td 
this  contract,  but  that  in  addition  to  the  dolus  a culpa  generally 


‘§1530,  h.  op.5  P.  50,  17,23. 

* iibcr  die  culpa  des  R.  R.  Ed.  2, 
1838. 


*C. 

4C. 

4C. 


4*  35»  ”• 
4.  35»  *3- 
4*  35»  2I* 
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applies,  the  degree  of  which  depends  upon  circumstances,  and 
the  amount  of  damage  accruing  from  which  is  to  be  taxed  and 
charged  on  the  mandatarius,  who  must  perform  his  principal’s 
affairs  in  a more  orderly  way  than  his  own,  not  being  at  liberty 
to  follow  his  fancy,  but  being  bound  by  the  usual  routine  of  busi- 
ness. 


§ 1743- 

The  contract  of  mandate  may  be  dissolved  by  the  mutual  con- 
sent1 of  both  parties,  or  of  either  of  them  singly.  The  first 
proposition  requireso  no  elucidation,  because  it  is  clear  that  the 
contract  constituted  by  consent  will  cease  by  dissent. 

The  reason  for  which  the  principal  may  revoke  his  mandate  at 
his  own  pleasure  is,  that  he  only  promised  when  he  constituted 
the  contract  to  ratify  whatever  his  agent  should  do  in  his  name, 
and  hold  him  harmless  against  damage,  but  he  by  no  means  pro- 
mised that  he  would  perform  the  business  by  this  particular  agent, 
employing  no  other : moreover,  it  is  .said,  no  damage  can  accrue 
to  an  agent  by  his  being  deprived  of  a gratuitous  office  but  this 
is  a bad  reason,  and  untrue,  for  there  are  many  cases  in  which 
it  would  be  ruinous  to  an  agent.  Suppose  the  case  of  an  attorney 
receiving  the  rents  of  a high  and  locally  influential  nobleman 
gratuitously,  in  consideration  of  the  importance  which  the  trust 
known  to  be  repoged  in  him  by  that  particular  individual  would 

S've  him,  and  that  the  mandate  were  suddenly  withdrawn ; hence 
opfner,  in  his  note,  qualifies  this  assertion,  by  saying  that  he 
doubts  if  the  mandans  can  discharge  the  mandatarius  without  his 
consent,  when  the  contract  is  beneficial  to'this  latter, — and  this,  it 
will  be  seen,  is  probably  good  law. 

The  Repudiation  by  the  mandatarius  dissolves  the  contract, 
because  the  law  holds  it  a hardship  to  compell  a man  to  perform  a 
gratuitous  office  against  his  will,  and  therefore  presumes  an  alter- 
native agreement  to  perform  the  business  or  renounce  in  due 
time. 

Now  if  the  mandans  recall  his  mandate  he  must  do  it  re  integra , 
or  before  it  has  become  impossible  for  the  mandatary  to  recede 
from  his  having  commenced  upon  the  business,  and  an  action  will 
lie  against  him  if  damage  accrue  to  his  agent  by  his  revocation $ 
the  liability  of  the  agent  is  then  applied  only  to  so  much  of  the 
commission  as  he  may  have  performed. 

In  like  manner  the  mandatary  is  liable  to  an  action  to  the  amount 
of  the  damage  if  he  renounce,  intempestive , that  is,  at  a time  in 
which  it  is  impossible  for  the  principal  to  find  another  who  can 
perform  the  duty  as  well ; he  may,  however,  renounce,  if  he  have 
just  reason  for  so  doing,3  but  he  cannot  be  compelled  to  specific 
performance  of  his  contract. 

1 1*  3>  3°>  § 4«  7 Hopfncr,  com.  § 927.  *1.3, 17,  §11. 
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Dissolution  of 
the  contract  by 
death. 


Death  of  the 
mandans. 


Of  the  man- 
datarius. 


Mandates  very 
ancient,  the 
remedy  may 
be  of  more 
recent  intro- 
duction. 


On  all  fours 
with  fidei  com- 
missa. 


Mandate  in  its 
nature  more 
destitute  of 
remedy  than  the 
commodatum 
and  depositum. 


The  death  of  either  party  cancells  the  contract,  because  the 
mandate  is  usually  given  in  respect  of  the  personal  capacity  of  the 
party  to  perform  it.  Now,  if  the  principal  die  before  the  agent 
has  entered  upon  the  business,  he  is  not  bound  to  continue  it, 
but  if  he  perform  it,  the  death  of  the  principal  being  known 
to  him,  he  has  no  claim  to  be  held  harmless  ; but  if  he  have  not 
known  it,  and  performed  the  business  in  ignorance  of  the  fact,  he 
is  held  excused.  Vinnius1  extends  this  to  a misconception  on  his 
part,  that  the  law  compelled  him  to  finish  that  which  he  had 
begun,  but  ignorance  of  the  law  cannot  be  pleaded  as  an  excuse. 
Where  the  mandate  is  given  to  the  mandatary  and  his  heirs,  or 
where  the  mandate  is  to  be  performed  after  the  death  of  the  man- 
dans — as  is  the  case,  for  instance,  when  instructions  respecting  the 
funeral  of  the  mandans — his  death  does  not  affect  the  question. 

If  the  mandatary  die  his  heirs  have  no  concern  with  the  man* 
date,  even  to  complete  that  which  the  deceased  may  have  entered 
upon * and  though  principal  or  agent  die,  the  heirs  of  the  manda- 
tary are  neither  capacitated  nor  compellable  to  finish  the  business,* 

§ 1744. 

Commentators  assert  the  mandate  not  to  be  of  very  antique 
origin,  but  there  is  an  error  in  this  unqualified  mode  of  stating  a 
probable  fact, — it  would  be  more  correct  to  say,  that  the  legal 
remedy  now  applicable  to  mandates  is  of  comparatively  modern 
introduction,  for  it  is  manifestly  incorrect  to  state,  that  tne  simple 
commissioning  a friend  to  perform  any  duty  for  another  is  not 
as  old  as  society  itself.  This  will  be  best  understood  by  a 
reference  to  bequests  in  trust : 3 these  were  originally  precatory 
to  the  fiduciary,  who  might  perform  them  or  not  as  he  pleasea, 
since  the  law  vested  the  trust  property  absolutely  in  him. 
Praetorian  equity,  however,  stepped  in  to  remedy  the  evil  arising 
from  frequent  breaches  of  this  honorable  confidence,  and  gave 
relief : in  like  manner,  the  remedy  arose  in  the  case  of  a mandate. 
When  a commission  is  for  fee  or  reward,  it  is  not  a mandate, 
but  a locatio  conductio , for  the  non,  mal,  or  misfeasance  of  which 
an  action  lies,  because  of  the  mutual  promise — on-  the  one  side 
to  perform  the  commission,  and  on  the  other  to  receive  a reward  ; 
there  is,  therefore,  here  a consideration  which  there  is  not  in  the 
mandate. 

The  same  is  the  case  in  the  commodatum  and  the  depositum , 
as  compared  with  the  locatio  conductio ; these,  however,  indepen- 
dently of  the  relief,  given  no  doubt  subsequently,  are  not  by  their 
nature  so  utterly  devoid  of  remedy  as  the  mandate,  for  in  both 
cases  the  object  deposited  or  lent  for  use  can  be  recovered  by  a 
rei  vindicatio , — but  in  the  case  of  the  mandate  not  performed 

1 Ad  I.  3,  »7,  § 10,  n.  4.  9 Vin*  1.  c.  n.  3.  * vide  $ 1337,  h.  op. 
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there  is  nothing  tangible  to  recover,  since  it  is  a promise  to  do 
services. 

It  is  therefore  not  surprising,  that  it  was  a question  gravely 
debated  in  the  courts  of  law  in  this  country,  whether  an  action 
would  lie  for  the  damage  resulting  from  the  misfeasance  of 
a gratuitous  promise.  The  paragraph  of  Sir  William  Jones1 *  is 
worthy  of  notice, — 44  Actions  on  this  contract,”  says  the  learned 
author,  44  are,  indeed,  very  uncommon,  for  a reason  not  extremely 
flattering  to  human  nature,  because  it  is  very  uncommon  to  un- 
dertake any  office  of  trouble  without  compensation , — but  whether 
the  case  really  happened,  or  the  reward  which  had  actually  been 
stipulated  was  omitted  in  the  declaration,  the  question  4 whether 
a man  was  responsible  for  damage  to  certain  goods  occasioned  by  his 
negligence  in  performing  a gratuitous  promise , came  before  the 
court  in  which  Lord  Holt  presided  so  lately  as  the  second  year 
of  Queen  Anne;  and  a point  which  the  first  elements  of  the 
Roman  law*  have  so  fully  decided,  that  no  court  of  judicature 
on  the  continent  would  suffer  it  to  be  debated,  was  thought  in 
England  to  deserve  what  it  certainly  received,  very  great  considera- 
tion.'3  The  case  was  this : — Bernard  had  assumed  without  pay 
safely  to  remove  several  casks  of  brandy  from  one  cellar  and  lay 
them  down  safely  in  another,  but  managed  them  so  negligently 
that  one  of  the  casks  was  staved.  After  the  general  issue  joined, 
and  a verdict  for  the  plaintiff  Coggs,  a motion  was  made  in 
arrest  of  judgment  on  the  irrelevancy  of  the  declaration,  in  which 
it  was  neither  alleged,  that  the  defendent  was  to  have  any  recom- 
pense for  his  pains,  nor  that  he  was  a common  porter ; but  the 
Court  was  unanimously  of  opinion  that  the  action  lay, — and 
as  it  was  thought  a matter  of  great  consequence,  each  of  the 
judges  delivered  his  opinion  separately.” 

Hence  it  would  appear  that  the  period  at  which  an  action  was 
given  at  Rome  against  a mandatary,  corresponds  as  relates  to 
the  introduction  of  this  principle  with  the  reign  of  Queen  Anne, 
in  which  an  action  was  held  to  lie  against  a bailee  for  work 
and  labor  without  recompence. 

Now,  Sir  William  Jones  says,  44  that  if  Henry  volunteer  to 
dean  a ditch  gratuitously  for  Robert,  who  therefore  did  not 
perform  the  work  himself,  and  that  Henry  neglecting  to  do  so, 
it  overflowed  and  spoilt  Robert's  corn,  Robert  would  have  an 
action  against  Henry.”4  But  how  could  he  on  a nudum  pactum  l 
If,  on  the  other  hand,  however,  Henry  insufficiently  cleaned 
the  ditch,  the  action  would  undoubtedly  lie  ; wherefore,  then. 


1 Bailments,  p.  58,  2nd  ed.  Lond.  179S. 

* Jt  has  been  seen  that  Sir  W.  jones 
it  mistaken  in  this  assertion,  and  that 
there  h every  ground  for  supposing  that  the 
fne  elements  of  the  Roman  law  did  not 

Kcogmse  an  action  for  nonfeasance  in  this 
aae. 

VOL.  III. 


* Lord  Raymond,  909-910  $ 1 Salk,  26 ; 
Com.  133;  Farr.  13,  13 1,  528. 

4 Yearb.  19  Hen.  VI.  49.  An  action 
of  tort , or  an  action  cn  the  case , would  lie. 
Yjarb.  11  Hen.  IV.  33  (24);  Id.  3 Hen. 
VI.  36  & 37 } Stath.  Abr.  tit. ; Actions 
surle  cas  pi.  20;  5 Term.  Rep.  150. 

N 


Doubt  if  an 
action  would  lie 
on  a gratuitous 
act  of  agency 
in  England. 

Sir  W.  Jones. 


\ 
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this  difference  ? The  ground  of  it  lies  in  the  very  nature  of  the 
consensual  contract,  which  is  perfected  by  performance:  now, 
if  Henry  promise,  and  there  be  no  consideration  on  the  other  side, 
k is  not  a locatio  conductio , therefore  there  is  no  mutuality, — but 
directly  he  performs  it,  it  falls  into  another  class  of  contracts,  the 
consensual  or  real,  and  acquires  binding  force,  so  that  for  negligent 
performance  involving  a culpa  an  action  lies  for  the  estimation  of 
the  damage,  but  where  hand  was  never  put  to  it  at  all,  no  con- 
tract has  arisen,  though  an  action  of  tort  may  lie.  This  is  the 
case  of  the  stokers  in  the  Aquilian  law,1 * * — A properly  lights  a 
fire,  B omits  to  watch  it,  and  the  villa  is  burned : — it  is  asked  if 
any  action  lie?  for  A did  his  duty,  and  B did  nothing.  To 
assign  a utilis  actio  as  a remedy,  appears  evading  the  ques- 
tion. This  difficulty  will  account  for  the  great  consideration 
given  by  the  judges  to  Coggs  v.  Bernard,  which  was  how- 
ever a case  of  oii/feasance,  and  therefore  the  action  on  the 
consensual  contract  lies  $ but  the  supposed  case  of  Robert 
v.  Henry  is  one  of  nonfeasance.  Before  quitting  this  question,  Sir 
William  Jones  appears  to  call  once  more  for  attention  in  refer- 
ence to  the  above  suppositious  case  of  nonfeasance,  in  which  he 
asserts  that  Robert  may  maintain  his  action  on  the  case : — c<  And 
so,”  he  adds, (( in  a thousand  cases  of  proper  bailments  that  might 
be  supposed,  where  a just  reliance  on  the  promise  of  the  defendent 
prevented  the  plaintiff  from  employing  another  person,  and  was 
consequently  the  cause  of  the  loss  which  he  sustained  ;*  for  it  is, 
as  it  ought  to  be,  a general  rule,  that  for  every  damnum  injuria 
datumf  an  action  of  some  sort,  which  it  is  the  province  of  the 
pleader  to  advise,  may  be  maintained,  and  although  the  gratuitous 
performance  of  an  act  be  a benefit  conferred,  yet,  according  to 
the  just  maxim  of  Paulus,  adjuvari  nosy  non  decipi  y beneficio  oportet .4 
But  the  special  damage , not  the  assumption,  is  the  cause  of  this 
action  ; and,  if  notice  be  given  by  the  mandatary,  before  any  damage 
incurredyand  while  another  person  may  be  employed , that  he  cannot  per- 
form the  work,  no  process  of  law  can  enforce  the  performance  of  it.” 

w A case  in  Brook,  made  complete  from  the  Year  Book  to 
which  he  refers,  seems  directly  in  point;  for,  by  Chief  Justice 
Fineux,  it  had  been  adjudged  that,  ( If  a man  assume  to  build  a 
house  for  me  by  a certain  day,  and  do  not  build  it,  and  I suffer 
damage  by  his  nonfeasance , I shall  have  an  action  on  the  case,  as 
well  as  if  he  had  done  it  amiss.9  But  it  is  possible  that  Fineux 
might  suppose  a consideration,  though  none  be  mentioned.”  5 

In  the  case  of  a deposit  it  is  a nudum  pactum  till  the  depositary 
receives  the  deposit,  whereupon  it  is  at  once  converted  into  a 
contract. 

1 P.  9,  2,  27,  ^ 9 ; § 1533,  h.  op.  1 Bro.  Abr.  tit.  Action,  sur  le  case,  72, 

* Yearb.  19  Hen.  VI.  4.9.  5 Term.  Rep.  143.  The  word  msumc 

* P»  9,  2,  27,  k 9.  clearly  does  not  imply  considera  don. 

4P.  ij,  6, 17,  3. 
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§ 1745- 

The  mandam  has  his  actis  mandati  directa  against  his  man-  Remedie*  by  the 
datary  for  neglecting  his  business,  and  the  agent  against  his  m*ndam  *nd 
principal,  for  cost  and  damage  incurred,  his  actio  mandati  con - ““  totlul* 
traria. 

The  actio  mandati  directa  lies  against  the  mandatary  for  a Actio  mandati 
debtor  and  creditor  account,  and  the  balance  due  on  the  trans-  dirccU- 
action,  together  with  damages  for  dolus  or  culpa  ^ as  the  case 
may  be.  There  is  no  action  against  heirs  except  on  account  of 
the  mis  or  nonfeasance  or  feasance  of  the  deceased,  for  they 
cannot  procede  with  the  business,  which  is  always  from  its  nature  - 
purely  personal. 

Tne  actio  mandati  contraria  is  brought  by  the  mandatary  Contraria, 
against  his  principal  for  indemnification  for  expenses,  and  a dis- 
charge from  obligations  incurred,  damage  sustained,  or  honorarium 
promised;1  but  where  nothing  was  promised,  and  he  thinks  he 
has  a claim,  he  brings  his  extraordinaria  persecutio . 

Lastly,  third  parties  are  affected  by  the  operations  of  principal  Third  partiet, 
and  agent.  Such  third  party  has  by  the  later  law  an  actio  utilis  : 
without  cession,  he  can  sometimes  institute  an  actio  directa , — as, 
for  instance,  si  de  re  domini  stipulatur , if  the  promise  were  made 
m the  presence  of  the  principal,  or  when  the  absence  of  the 
principal  precludes  the  practicability  of  obtaining  a cession.* 

The  mandatary  may  sue  the  third  party  on  the  contract,  but  Exceptio  doli, 
this  latter  may  plead  the  exceptio  doli  if  he  can  support  it. 

Although  on  the  old  maxim,  alter  alterius  ex  contractu  non 
obligatur, * the  principal  cannot  be  sued  on  the  contract  of  his 
agent,  yet  in  later  times  the  actio  quasi  institoria  was  given  : the  Actio  institoria 
actis  institoria  applied  to  the  procedings  of  factors,  and  as  all  an<!  V** in9ti- 
mandataries  are  quasi  factors,  this  action  was  extended  to  all  ton1, 
such.4 

The  mandatary  cannot  be  sued  save  he  have  in  hand  some  Mapdatarius, 
property  of  the  mandant,  in  which  case  he  can  be  called  upon  when  hablc* 
for  payment  thereout,— or  when  he  has  omitted  to  announce 
himself  merely  an  agent,  and  has  consequently  contracted  in  his 
own  name, — when  he  had  made  himself  jointly  liable  as  a 
surety, — or,  lastly,  when  he  has  exceded  his  instructions. 

§ 1746. 

Another  species  of  mandate  is  that  given  by  a merchant  to  Mandatum 
his  slave,  son,  or  other  free  person  whom  he  nominates  his  institorium, 
factor  for  the  purpose  of  conducting  his  commercial  operations. 

1 This  promise  must  have  been  made 
afor  office  performed,  vid.  ante  h.  op. 
boaorarium. 

* Giphanius  ad  L.  68  dt  72,  D.  de  pro- 
<w  in  lector  Alt.  orphin,  p.  76,  aq.  } Os. 


Aurel  de  variant  Cujac.  interp.  diss.  9,  in 
Thesaur.  Otton.  T.  3,  p.  716. 

9 Contra,  Franzk,  lib.  1,  qu.  14. 

4p.  17,  i,  10 , $ 5. 
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Patriciam  traded 
by  agency. 


Agenti  traded 
on  their  own 
account,  and 
became  wealthy. 


These  institores  were  very  common  in  Rome,  as  many  rich 
patricians  carried  on  trade  through  these  agents1 *  on  account  of  it 
not  being  dignified  or  usual  for  the  patrician  class  to  be  engaged 
ostensibly  in  commerce.  The  trading  by  this  class  was  at  all  time9 
very  unpopular  in  Rome, — hence  the  frequent  secession  of  the 
plebeians  to  the  Mons  Sacer,  on  account  of  the  xs  alienum  due  by 
them  to  the  patricians.  Under  this  term  pure  loans  of  money 
on  interest  cannot  be  alone  understood,  we  must  rather  infer  that 
the  patricians  had  monopolized  the  more  important  branches  of 
internal  commerce  through  the  influence  at  their  command  by 
their  being  possessed  of  the  provincial  estates.  Time,  however, 
and  the  introduction  of  an  aristocracy  of  wealth,*  which  made 
the  patrician  status  accessible  to  plebeians,  mitigated  this  objec- 
tion, and  trading  by  the  governing  class  began  to  be  looked  upon 
with  less  disfavor. 

Inclination  however,  perhaps  indolence,  and  a want  of  the 
requisite  capacity,  tended  more  than  public  opinion  to  the  con- 
tinuance of  a system  of  agency  $ and  for  these  reasons  superior 
and  trustworthy  slaves,  sometimes  freedmen,  were  employed,  and 
the  former  often  emancipated  as  a reward  for  successful  manage- 
ment,3— and  occasionally,  though  for  obvious  reasons  less  fre- 
quently, freemen  were  employed  as  managers.  These  institors 
formed  a notoriously  wealthy  class,  as  also  the  magistri  navium 
or  supercargoes : thus  Horace4  writes  in  his  famous  ode,— 

Sed  jussa  coram  et  non  sine  conscio 
Surgit  marito  ; seu  vocat  institor 
Seu  navis  hispanae  magister, 

Dedecorum  pretiosus  emptor . 

The  magister  was  afloat,  that  which  the  institor  was  on 
shore,  both  presiding  over  their  respective  staffs.  Their  being 
a reputedly  rich  class  is  accounted  for  by  their  doing  a little 
business  on  their  own  account  with  their  peculium,  if  slaves,  while 
transacting  the  affairs  of  their  principal,  and  this  was  one  of  the 
reasons  why  the  peculium  of  the  slave  became  of  such  importance 
as  to  give  rise  to  so  many  legislative  enactments  respecting 
it, — for  these  freedmen  and  slaves,  belonging  as  they  did  to  a 
superior  class,  amassed  considerable  private  property : 5 had  this 
not  been  the  case,  we  should  be  troubled  to  account  for  so  much 
importance  being  attached  to  the  property  of  Terence’s  style  of 

1 k 43°»  k.  op.  * § 37*>  h.  op. 

* Ego  postquam  te  emi,  a parvulo  ut  semptr  tibi 
Apud  me  justa  et  demens  fuerit  territus, 

Scis,  feci  e servo  ut  esses  libertus  mihi, 

Propterea  quod  serviebus  liberali  ter, 

Quod  habui  summum  precium,  persolvi  tibi.— Ter.  And.  Act.  i Seen,  i,  1.  8. 

4 Lib.  Carm.  3,  6,  29.  • P.  15,  i,  49,  $ a ; § 430,  h.  op. 
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slave,  quod  ilk  uncia tim 1 vix  de  demenso  suo  suum  defrudans  genium 
amparsit  misery  had  amassed  wealth.  During  the  Punic  wars 
many  Carthaginians  became  prisoners,  and  were  sold  as  slaves.9 
The  Phoenicians,  recognizable  under  the  various  terms  of  Punic  slaves. 
Philistines,  Syrians,  Sidonians,3  and  Carthaginians,  and  other 
denominations,  were  in  those  days  the  commercial  predecessors 
of  the  Venetians  and  Genoese  in  the  Mediterranean,  and 
in  the  north  of  federate  merchants  who  composed  the  Hansa, 
for  the  Phoenicians  occupied  in  the  south  of  Europe  the 
same  position  as  the  Lubeckers,  Rostockers,4  and  Danzikers 
did  on  the  shores  of  the  Baltic  or  East  Sea.  Commerce  with 
them  held  that  respectable  and  legitimate  position  it  occupied  in 
die  world  before  an  inroad  of  northern  plunderers  established 
under  the  feodal  regimen,  the  principle  of  its  being  more 
honourable  to  take  by  the  open  force  of  arms,  than  by  the 
subtle  force  of  dealing.  While  the  wealth  of  these  federal 
republics,  for  such  commercial  states  have  ever  been  and  still  are, 
gave  them  the  most  necessary  ingredient  and  mainspring  of 
power,  the  narrow-minded  public  policy  inseparable  from  a 
otate  and  Government  composed  exclusively  of  merchants  has 
always  proved  the  cause  of  internal  jealousies,  want  of  energy, 
and  fear  of  expense,  resulting  in  downfall $ 5 thus  demonstrating 
that  commerce  is  capable  of  raising  a country  to  prosperity  by 
die  introduction  of  wealth  and  its  consequences,  influence  and 
power,  but  that  commercial  men  are  unfit  from  the  specialities 
of  their  views  to  conduct  it,  though  their  individual  enterprise  has 
obtained  for  it  a commanding  position.0  That  these  causes 
operated  on  the  Phoenicians  cannot  be  doubted : the  introduction 
of  men  of  consideration  and  of  patrician  rank  in  their  own  country 
mto  the  servile  class  must  have  furnished  Rome  with  an  impor- 
tant element,  in  which  there  is  reason  to  believe  it  was  until  then 
deficient,  viz.,  experienced  commercial  men  to  carry  on  the 
external  trade  of  Italy.  Before  the  Punic  wars  Rome  had  no 
fleet,  and  therefore  can  have  had  nothing  beyond  inland  trade, — 
certainly  nothing  deserving  the  name  of  commerce.  Rome 
dotftqred  her  African  rival,  and  transferred  her  connection  to* 


* tW.  Miorm.  Act.  1,  Seen.  2, 1.  9.  In 
ffertttceand  Plautos  we  only  find  the  do- 
■gricsUre,  and  sometimes  a libertus;  the 
wl.mil  between  the  latter  in  the  person 
*jyb,aad  a Synis,  a Geta,  a Parmeno, 
« Dbvas,  is  striking.  But  neither  author 
kril  the  superior  class  suitable  to  comedy, 
k ntid  have  been  equivalent  to  putting 
Uttdfeothe  stage. 

* Terence  was  a Punicus  libertus. 

* joatio,  lib.  xviiL  c.  3,  informs  us  that 
Moo  years  before  our  era  the  Philistines 
halt  Sidoc  (which  signifies  a fish  in  Phce- 
tiriso)»  sad  that  thereupon  a colony  from 
riat  town  built  Tyre. 


4 Sartorius,  urkundliche  Geschichte  dcs 
Ursprunges  der  deutschen  Hanse ; Lappen- 
berg,  1830,  Hamb. ; Urkundliche  Ges- 
chichte des  Hansischen  Stahl  hoft  zu,  Lon- 
don, Lappenberg,  Hamb.  2851. 

s According  to  the  view  of  Lappenberg, 
1.  c.  Menzel  ut  infra. 

* For  the  decline  of  the  Italian  Republics 
vide  Sismondi,  Histoire  des  Rlpubliques 
Italiennes  ; Istoria  di  Venezia;  Muratori, 
Istoria  di  Italia.  Of  the  Hansabund,  Mensel, 
Gesch.  der  Deutschen;  Lappenberg,  1.  c. 
Of  the  Netherlands,  Schiller,  Abfall  der 
Niederlanden. 


Digitized  by  v^ooQle 


94 


THE  ROMAN  CIVIL  LAW. 


Institores  exer- 
citores. 


The  mandatum 
exercitorium. 
The  exercitor. 
Magister  navis: 

has  a plenum 
mandatum, 
with  power  of 
substitution, 

to  borrow  and 
bind  his  prin- 
cipal, 


Italy.  These  historical  facts  serve  to  demonstrate  how  impor- 
tant an  acquisition  was  made  by  Scipio  for  Rome,  and  how  soon 
her  commerce,  and  consequently  her  commercial  law,  must  have 
needed  and  received  the  necessary  development. 

The  extension  of  the  jus  commercii 1 is  perhaps  referable  to  this 
jealousy  of  the  patricians,  but  more  probably  to  the  want  of  a 
commercial  class,  which  induced  the  relaxation  of  the  strict  law, 
and  allowed  persons  to  trade  who  had  not  otherwise  full  rights  of 
citizenship. 

§ *74 7- 

The  persons  deputed  by  rich  commercial  capitalists  to  manage 
their  business  on  shore,  termed  institores , were  nearly  identical 
with  those  who  were  shipowners  sent  in  their  vessels  as  super- 
cargoes to  manage  their  concerns  for  them  abroad,  magistri 
navium . The  first  are  identical  with  our  factors,  and  the  second 

with  that  now  almost  obsolete  class,  the  supercargo— obsolete  from 
the  different  mode  in  which  commerce  is  conducted,  the  ship’s 
cargo  being  at  present  consigned  to  some  merchant  at  the  port  of 
its  destination,  termed  the  consignee,  who  acts  as  the  factor  of  the 
sender,  whereas  the  supercargo  is  a travelling  factor  always  at 
hand ; in  fact,  both  the  institor  and  supercargo  still  exist,  but  in 
different  forms,  and  with  altered  duties.  Where  the  ship  is  a 
seeking  one,  and  there  is  no  supercargo  on  board,  the  master  acts 
in  this  capacity,  though  he  is  not  trusted  to  the  extent  that  the 
supercargo  is ; because  of  his  want  of  knowledge  he  usually 
addresses  himself  to  some  merchant  in  the  place  of  sale,  who  per- 
forms this  duty  on  commission,  and  for  a certain  per-centage. 

The  powers  of  the  magister  being  fuller  than  those  of  the  com- 
mission merchant,  it  will  be  convenient  to  begin  by  treating  of  the 
former. 


§ 1748. 

A shipowner,  or  one  who  charters  an  entire  ship  on  his  own 
account,  is  termed  exercitor ,2  and  the  supercargo,  or  master  of  the 
ship,  or  he  who  performs  his  duties,  is  termed  magister  navis.* 
This  latter  has  full  power  to  enter  into  all  contracts  requisite  for 
the  due  fulfillment  of  his  office,  and  he  even  can,  when  there  is  no 
special  provision  to  the  contrary,  substitute  another  in  his  place  ;4 
and  the  exercitor  is  bound,  as  regards  third  parties,  by  all  the 
contracts  he  may  have  made  within  the  limits  of  his  mandate,5 
whether  for  borrowing  money  or  otherwise,  so  long  as  the  loan 
has  been  contracted  for  the  purposes  of  the  vessel,6  although  it 
may  have  been  extravagantly  expended. 


1 i391» h*  °P- 
•P.  14,  i,  s,$  15. 

* Id.  1,  § i,  *,  3, 13,  145  P.  Peck  de 
re  nautica,  c.  not. ; A.  Vinnius,  p.  77^. ; 
G.  Barth  de  mag.  navis,  Lips.  1694. 


4P.  14,  1,  1,  $5. 

• P.  14,  1,  1,  § 7 * «• 

• P.  14,  1,  1,  $ 9 8c  7. 
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The  exercitor  is  only  liable  for  the  illegal  acts  of  his  magister,  even  for  his 
in  so  far  as  they  have  been  performed  in  the  exercise  of  his  office,1  iUe*al  acts* 
and  he  is  unconditionally  answerable  only,  if  the  damage  accrued 
in  the  vessel.* 


§ 1749* 

The  remedy  which  accrues  to  a third  party  against  the  exercitor,  Remedies, 
on  account  of  contracts  entered  into,  or  delicts  committed  by  the 
magister  in  the  execution  of  his  office,  is  termed  actio  exercitoria^  Actio  exer- 
which  lies  against  each  individual  magister,  Where  there  are  many,  atoria* 
for  acts  committed  by  each  of  them  in  the  execution  of  their  duty.4 
This  action  lies  against  more  exercitores  than  one,  in  solidumf 
exposed  however  to  the  exceptio  divisionis ,6  but  only  extends  to 
heirs,  pro  ratay7  where  the  action  is  brought  against  them  on 
account  of  some  act  performed  by  the  Qiagister  after  their  entry 
upon  the  inheritance.8 


§ 1750- 

So  long  as  the  magister  remain  in  the  execution  of  his  office  Remedies 
he  is  subject  likewise  to  an  action,  but  only  on  account  of  con-  «gainst  the 
tracts  he  may  have  entered  into  as  agent,  not  as  a principal,  to  the  nug“ter* 
effect  that  he  satisfy  the  creditor  out  of  the  property  within  his 
control  belonging  to  his  exercitor; ° but  no  action  lies  against 
him  even  in  this  capacity,  or  for  this  purpose,  after  he  shall  have 
resigned  his  office,  so  long  as  he  shall  not  have  compromised  him- 
self personally  by  intercessio , acting  in  his  own  name,  exceding 
his  powers,  or  doing  illegal  acts.10 

The  exercitor,  on  the  other  hand,  can  sue  a third  person 
upon  the  contracts  concluded  in  the  name  of  his  magister — strictly 
peaking,  it  is  true  as  Cessioniarius  only, — or  in  case  of  necessity, 
where  ne  can  obtain  no  satisfaction  from  his  magister;11  but 
according  to  the  more  recent  law,  he  can  institute  an  actio  utilis 
against  him  unconditionally.1* 


'*•  »4»  3>5»§*5  M.  II,  $ 4 s' P' 44» 
4»  $>  h 3 5 Carpxov,  P.  2,  Dec.  1335 
Sark,  L.  14,  T.  1,  $14  5 Barth,  1.  c.  cap. 
1,330-28;  Gliick,  JPand.  14  vol.  § 892; 


, Coceeii,  L.  14,  T.  3,  qu.  4 ; Lauter- 
bach,  coil.  L.  39,  T.  4,  $ 31 5 by  reason 
Of  «It,  P.  14,  I,  I,  $ 2. 

’Thib.  Spit  R.  R.  ^ 636. 

* W.  A.  Looter  bach,  D.  de  exercit.  act ; 
A.P.Frick,D.deexeidtact  Helmut.  1793. 

*p-«4.3.*,Wt-5  Id.  * & 3. 

* Thib.  L c.  $ 138,  § 514  { Gliick,  Pand. 
17  aeL  p.  191,  236. 


I P.  14,  3, 143  C.  3,  36, 6. 

P.  13,  6,  3,  § 3 5 comp.  P.  14,  3,  17, 

$*• 

»P.  14,  1,  1,  § 17;  P.3,  j, 6, § 1 3 P. 
**»  7.  «1  % * i C.  s,  37,  15  s P.  4»,  1, 
4,  pr. ; Cocceii,  J.  C.  L.  14,  T.  1.  qu.  3 ; 
Walcb,  controv.  p.  679,  680  j Lauterbach, 
coll.  L.  14,  T.  8,  § 13,  14. 

10  P.  14,  3,  ult. ; Lauterbach,  L.  14,  T. 
1,  § 10,  T.  3,  § 15;  Hellfeld,  jump.  for. 


“ P-  14,  1,  1»  $ i*5  P-  >4»  3»  b & ». 
19  P-  h § *5* 
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THS  ROMAN  CIVIL  LAW. 


The  institor  is 
a manager,  not 
a head  clerk. 


Remedy  by  the 
actio  institoria. 


Adsignatio  a 
species  of  man- 
datum. 


§ I *7S1* 

An  institor  is  the  slave,  son,  or  other  freeman,  to  whom  a mer- 
chant has1  committed  the  absolute  direction,  and  for  the  manage- 
ment of  his  trade,  not  as  a mere  head  clerk,  but  as  his  absolute 
factor.*  The  mandans,  or  chief  of  the  venture,  is  denominated 
proponens^  and  is  as  fully  bound  by  the  acts  of  his  factor  as  the 
exercitor  by  those  of  his  magister,  and  liable  to  the  same  extent  as 
regards  his  contracts.  In  all  other  respects,  too,  both  the  institor 
and  magister  are  upon  the  same  footing. 

It  is  unavoidable,  from  the  relative  position  of  either,  that  the 
magister  should  have  practically  more  discretion  allowed  him  than 
the  institor,  being  usually  in  foreign  parts,  far  removed  from  the 
control  of  his  principal. 


§ *75*- 

There  are  certain  differences  between  the  powers  of  the  insti- 
tor and  magister,  but  Thibaut3  controverts  the  idea  of  the  remedy 
extending  in  the  one  case  beyond  the  other. 

He  asserts  that  it  is  an  error  to  suppose,  that  the  institor 
cannot  substitute  any  one  without  the  express  authority  of  the 
praeponens,4  this  inability  being  confined  merely  to  the  incapacity 
of  doing  so  contrary  to  a prohibition. 

That  although  it  is  generally  true  that  the  factor  cannot  con- 
tract a loan  without  special  authority,  yet  it  is  not  unexcep- 
tionally  so,5  as  is  evident  in  cases  where  the  business  cannot 
be  carried  on  without  such  loans.® 

That  it  is  an  error  to  suppose,  that  the  merchant  is  not  liable 
in  solidumy  as  is  the  case  with  the  exercitor , but  only  as  far  as 
the  wares  suffice.7 

That  it  is,  however,  correct  to  say,  taking  it  as  a leading 
principle  of  the  actio  institoria , that  the  authority  of  the  institor  is 
extinguished  according  to  the  general  rule8  by  death  or  revoca- 
tion as  regards  third  parties,  but  only  from  the  period  at  which 
such  death  or  revocation  comes  to  their  knowledge.? 


§ *753- 

Adsignatio  is  a species  of  mandatum , and  consists  in  the  making 
over  the  debt  due  to  one  to  a creditor,  in  payment  of  a debt 


1 1.  4,  7,  § x $ Ley «er,  Spec.  461,  m.  7. 

•TctsiV 

4P.  14,  1,  1,  $ Si  l^7Kr>  *<>1-  9»SP- 

«77»  «•  »5- 

* P.  14,  1,  i,  § 8 5 Id.  7 ; P.  14,  j,  13, 

pr.  5 Id.  19  5 C.  4,  *s,  1. 

• Struben,  vol.  59,  Bed. ; Leyser,  Sp. 

130,  m.  6,  Sp.  141,  m.  5. 


7P • *4»  3*  5t§a5  L 4,  7, §2}  contra, 
Huber,  prati.  L.  14,  T.  3,  § 4$  on  the 
authority  & P.  14,  j,  x,  § ao. 

• Thib.  1.  c.  § 670. 

9 p*  J4*  3»  5>  h *7  5 M-  Pr-  § 3*  4» 
5 ; Id.  17,  § a,  3 5 Gluck,  Pand.  14  vol. 
p.  261-5. 
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due  to  him  from  onesself : the  parties  hereto  are  the  assignans , 
assignatus , assignatarius.  B owes  C 50/.,  but  has  a claim  on  A, 

— B then  assigns  his  claim  over  to  C ; here  A is  the  assignatus , 
or  object  assigned,  B the  assignans , or  actor,  and  C,  the  assigna- 
tariusy  or  assignee.  This  contract,  partaking  of  the  nature  of 
mandatum^  differs  from  it,  inasmuch  as  it  is  completed  by  the 
consent  of  the  assignatus,  and  not  dissolved  by  the  death  or  him 
who  gave  the  authority,  neither  can  he  recall  it  at  pleasure. 

§ 1754- 

The  cessio  is  a peculiar  " species  of  mandate  when  taken  in  the  Ceaio  a peculiar 
Roman  sense.  This  consists  in  the  creditor,  or  one  who  has  «peci»  of  man- 
a right  of  action,  transferring  it  to  another,  and  giving  to  the  date* 
Cessionary  a special  mandatum  ad  agendumy  or  power  to  sue, 
which  is  in  fact  the  real  cessio.1 

The  older  law  imperatively  required  this  cession,  but  more  Eider  and  more 
recent  legislation  conferred  upon  the  acquirer  of  such  right  an  recent  legb- 
equitable  action,  termed  utilisy  which  had  the  same  effect  as  if  a udon* 
cession  had  actually  taken  place  ;*  hence  all  transfers  of  a right 
to  sue  are  termed  cessions  though  unaccompanied  by  the  mat t- 
datsun  ad  agendumy — nay,  the  transferrer  is  termed  cedensy  the 
new  creditor  cessionariusy  and  the  debtor  in  respect  of  whom  the 
ctssio  is  made,  debitor  cessus .s 

The  Cessionary  in  such  case  is  under  the  obvious  necessity  Proofofcapadty 
of  demonstrating  his  quality  of  Cessionary  to  the  debitor  cessus  *•  cononiry. 
bevond  the  mere  possession  of  the  instrument  evidence  of  the 
debt,4  save  and  except  it  be  au  porteury  to  bearer.5 

Although  as  a general  rule  th£  cession  must  be  voluntary,0  it  c^on  may  be 
pa  nevertheless  in  certain  cases  be  demanded  as  of  right : if,  for  ToluntarT>  «»- 
instance,  it  has  been  specifically  promised,  or  a cession  of  rights  ^^Snofbw. 
has  taken  place,7  or  indeed  when  a third  party  satisfies  the  creditor 
of  a debtor.8  Lastly,  the  right  of  action  passes  in  some  cases  by 
operation  of  certain  laws  from  one  to  the  other,  which  is  now 
usaaDy  termed  the  cessio  ficta  $ 

1 Mohlenbruch  dc  Lehre,  ▼.  d.  canon, 

% AofL  Greifswald,  1826*18. 

*C.  7,  39,  8 j Mohlenbruch,  169*220. 
expressions  have  given  rise  to 
wnh  confusion  among  the  elder  jurists  as 
canceled  with  the  old  expression,  mandare 
mm»,  but  this  has  now  ceased — Thib.  1.  c. 

“ernher,  P.  5,0b*.  247 ; Lqrser,  Spec. 

Merius,  P.  8,  Dec.  236. 

1 Archiv.  f.  C.  P.  10  vol.  1 Hft.  nr.  5 ; 

Am.  to  same,  13  vol.  p.  29-85 } Linde 
Zotsch.  5 vol.  1 Hft.  nr.  4. 


▼OL.  III. 


• I.  C.  Heim  burg  de  creditore  ad  jure 
adenda  haud  obligato,  Jen.  1745. 

7 P.  17,  1,45»  §i>  p-  *8,  4,11}  P. 
19»  13>  h 12 > p-  3°>  *>44»  §6}  Jd. 

75,  § 3 5 Id.  76 } Id.  82,  § 5 5 Muhlen- 
bruch,  § 14-37. 

• P.  6,  1,  ix,  63}  P.  19,  1,  155  P. 
46,  1,  17  ; Id.  41,  § 1 5 P.  46,  3,  76. 

9 P.  27,  3,  x,  § 13  } Bucher,  v.  d. 
Rechtsforderungcn,  $ 24;  Miihlenbruch, 
§ 44»  45- 


o 
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THS  ROMAN  CIVIL  LAW, 


Free  disposition 
of  property  does 
not  naturally 
imply  the  right 
of  cession. 


Cession  can  be 
effected  with  or 
against  the  will 
of  the  debtor. 


The  effect  of 
cession. 


§ *755- 

There  are  certain  cases  in  which  a man,  although  he  may 
have  the  free  disposition  of  his  property,  is  nevertheless  not  in  a 
position  to  make  the  cession  of  a right  on  account  of  something 
peculiar  in  the  nature  of  such.  There  are  but  two  rules1  which 
can  be  made  to  apply  to  cases  not  expressly  or  impliedly  pro- 
vided for,  viz.,  That  all  rights  combined  with  obligations,8  and  all 
privileges  not  descendible  to  heirs,3  are  where  any  doubt  exists 
not  cedable. 

Here  Thibaut  draws  attention  to  another  vulgar  error,4  viz., 
that  whatever  passes  by  inheritance  is  cessible,  and  that  whatever 
does  not  pass  by  inheritance  is  not  cessible.* 

Res  litigiosae  are  not  cessible  in  law.6 


§ 1756. 

Cession  can  be  effected  with  or  against  the  will  of  the  debtor,7 
he  is,  nevertheless,  not  by  such  cession  liberated  from  his  former 
creditor,  who  retains  the  right  of  suing  his  debtor  so  long  as  the 
new  creditor  has  not  sued  or  been  paid,8  notwithstanding  which, 
he  can  be  pursued  by  the  new  creditor,  and  in  the  case  of  bank- 
ruptcy can  demand  tne  preference  with  such  creditor.?  But  it  is 
now  settled  that  the  debtor,  from  the  time  of  a formal  notification 
of  the  cession,  cannot  regard  the  Cedens  as  his  creditor.10 


' $ *757- 

The  effect  of  the  cession  is  to  transfer  the  intire  right  of 
action11  which  the  Cedens  possessed)  together  with  its  incidents. 


1 Thih.  1.  c.  § 53a. 

a C S,  4a,  i,  *,  F.  34,  39, 45,  M,  55  5 
S.  Stryk.  de  jure  non  cesubrii,  Hal.  1715  } 

c.  4>  $ h *■ 

1 P.4,  1,  6j  compare  P.  4,  4,  *4,  pr. } 
P.  *6,  7,  4» } P.  50,  17,  68 } Carptor, 
P.  i,  c.  a 8,  Def.  05,  n.  6 } Lau  ter  bach, 
coll.  L.  18,  T.  4,  $ 58 } contra,  I.  O.  F. 
Wasmuth  de  priv.  nat.  Goett.  1787,  c.  I, 
4 24,  151  Miihlenbruch,  p.  210,  224, 
256-308. 

4 Citing  § 532, 1.  c. ; Cocceii  de  cess.  eor. 
quae  ad  haered.  non  trana,  et  contra  (exerc. 
vol.  2,  T.  2,  n.  65),  cap.  2 \ Weiae,  $ 8-15  $ 
Miihlenbruch,  p.  220-4,  & 256-308. 

4 Brunnemanu,  cap.  4,  n.  20,  iq. 

* P.  44,  6,  I j C.  8,  37,  *,  et  45  Not. 
112;  Franxke,  resol.  L.  x,  qu.  iz.  Some 
think  they  can  be  ceded,  but  the  view  it 
arbitrary : Berger,  Oec.  Jur.  L.  3,  T.  5, 
§ 5,  n.  22 $ compare  Miinlenbruch,  §31; 
Arc  hi  v.  f.  c.  P.  9 yoI.  3 Hft.  nr.  24. 
Thibaut  thinks  that  it  it  possible  to  imagine 


the  cenion  of  a criminal  action  as  between 
private  persons,  or  an  actio  injuriae  publica  : 
sed  quaere  P.  47,  xo,  28 5 P.  50,  16,  iz. 
Some  exclude  actiones  vindictam  spirantes, 
Miihlenbruch,  p.  296-308  j H.  de  Cocceii, 
1.  c.  § 21,  24,  sq.  5 S.  Cocceii,  jus  contr.  L. 
18,  T.  4,  qu.  14. 

’ c.  4,  39»  J- 

'£4.35.35  C.*»4*,3- 
* £•  »*.  4.  *3.  i 1 3 P-  3.  3.  53- 
“ p-  *»  >5.  >7  5 C.  8, 4*,  3 j Ctmoct, 
opusc.  T.4,  n.  13  J C H.  Breuning,  an  ceaaua 
post  scivit  factam  cessionem,  cedenti  solvere 
po»t,Lip..  1772  } Sande,  cap.  12,  n.  17  ; 
Wemher,  lect.  c.  L.  18,  T.  4,  § x j $ Berger, 
Oec.  I.  L.  3,T.  5,  ^ 5»  n.  4 j Klcm  merkw. 
Rechtaf.  x vol.  n.  18  ; Weber  su  Hopfner, 
$ 992,  n.  4;  Miihlenbruch,  p.  85-92,  480- 
48*. 

11  Gesterding,  Nachfbrch.  1 voL  p.  311- 
3 16.  Hence  sine  traditione,  and  not  line 
possessione  et  dominio. 
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that  if)  ownership  without  tradition,  to  the  Cessionary,1  his  per- 
sonal privileges8  only  excepted. 

The  fiscus  is  here  also  excepted,  inasmuch  as  its  rights  by 
accession  usually  pass  to  its  Cessionary.3 

It  is  an  obligation  on  the  part  of  the  Cessionary  to  exercise  his 
right  with  the  same  degree  Oof  moderation  as  the  Cedent  himself 
would  have  done ; the  Cessionary  is,  nevertheless,  clearly  at  liberty 
to  use  his  own  privileges4  in  pursuit  of  his  right,  notwithstanding 
that  the  cession  has  been  made  without  consideration,  and  must 
on  the  other  hand  submit  to  all  pleas  and  exceptions,  termed 
reaiesy  when  founded  on  and  connected  with  the  right  ceded,  but 
he  need  not  on  the  other  hand  submit  to  pleas  termed  fers&nalesy 
not  so  founded  on  or  connected  with  the  right  in  question, 
where  the  debtor  might  have  opposed  such  to  the  Cedent  him- 
self, except  indeed  in  the  case  of  cession  without  consideration, 
or  when  the  action  is  brought  for  the  benefit  of  the  Cedent.6  If 
the  action  be  brought  directe , nomine  cedentis , that  is  to  say, 
simply  as  his  mandatary  and  without  reference  to  his  own  right, — 
in  other  words,  without  any  mention  of  the  cession — the  judgment 
will  naturally  procede  according  to  the  personality  of  the  man- 
dans.  But  the  debtor  is  protected  against  any  splitting  of  demand 
which  may  be  injurious  to  him.6 

§ *758. 

The  maxim,  that  the  Cessionary  succedes  into  the  place  of  the 
Cedent  leads  to  the  natural  deduction,  that  he  can  demand  and 
have  from  the  debtor  everything  which  the  Cessionary  himself 
could  have  recovered.  An  exception  to  this  natural  consequence 
was  introduced  in  order  to  prevent  unjust  claims  being  acquired 
by  trickery.  The  result  of  a combination  of  the  Lex  Anastasi- 
mu*  with  the  constitution  of  Justinian,  which  immediately  fol- 
lows it  in  the  Codex,  is  to  grant  an  extraordinary  and  exceptional 
relief,  and  goes  to  restricting  unconditionally  a Cessionary,  who 


1 P.18,4,1,  6, 235  P.4,  10,6,75  c. 
4*39* 8 » Muhleobruch,  $ 54-57  5 Klhpfel 
tier  ernzdne  Theile  dies  biirgerL  Rechts. 
p.  140-1615  Gesterding,  1.  c.  1 toL  p. 

°»  »7.  «*»  »96*  «“P-  P-  4»  *» 
•>*•4.4.  Hi  P-  *0»  7. 4»  i P-  4».  i. 
tfci  1 5 Voet.  L.  18,  T.  4,  $ 11.  Some 
«tinny  restrictions  are  made  by  Berlkb, 
P.  I,  Cond.  65,  n.  los  5 Franzke,  resol. 
L»  I,  R.  14,  n.  33  5 Wiilenberg  de  prnr. 
•Let  cos.  Frkft  1695,  c.  3, 4 8 5 Gluck, 
16  toL  p.  39E408. 

’£•»*.  ».  >7.  * s;  M*  435  C.  7,  73, 
7i  C.  1,19,*. 

* For  the  opinion  of  other  authors,  T. 
Filer  in  Cod.  L.  3,  T.  11,  Def.  11 ; Voet. 


L.  17,  T.  I,  $ 13  j Wehrn.  de  cessionario 
privilegiato,  etc.  Eif.  1786,$  1-3  5 Wiilen- 
berg, 1.  c.  4 16-19  5 Miihlenbruch,  § 58. 

* P.  44,  4,  4,  17-305  compare  Lauter- 
bach,  coll.  eod.  T.  $ 8 5 Brunncmann,  de 
cess.  act.  c.  6 5 Wiilenberg,  1.  c.  cap.  4 ; 
Berger,  1.  c.  L.  3,  T.  5,  § 5,  n.  10  5 Weber, 
nat.  Verb.  $ 117,  n.  95  Miihlenbruch, 
$ 59-fil* 

• P.  15,  I,  arg.  27,  ult.  5 Weise,  $ 6. 

T C.  4,  35,  22;  compare  H.  E.  Floer- 
ken  de  Lege  Anast.  Jen.  1691 5 Franzke, 
resol.  L.  1,  qu.  8,  95  Reinhold,  nr.  c.  31, 
32  ; I.  A.  Bach,  de  L.  Anast.  (opuac.  n.  9)  5 
Gmelin,  Gem.  jurist.  Beobach.  4 rol.  n. 
12  5 I.  C.  Schede  de  just.  lim.  L.  Anast. 
positis,  Helmst.  « ' 


Lex  Anastasia 
me  restricta 
cession  in  faror 
of  debtor. 
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has  acquired  a claim  to  it  by  purchase,  or  partly  by  purchase  and 
partly  by  gift,  whether  the  claim  be  certain  or  uncertain,  or  the 
vendor  tn  doloy  and  whether  the  sale  be  forced  upon  him  by  neces- 
sity,1 or  otherwise,  from  claiming  from  the  debtor  more  than 
the  money  actually  paid  together  with  interest,*  and  to  releasing 
the  debtor  from  all  liability  beyond  auch  sum  and  interest  by 
extinguishing  the  obligation  pro  tanto.3 

From  this  provision  are  excepted  legatees  and  coheirs,  who 
reciprocally  cede  their  claims  to  one  another,  and  cases  of 
claims  ceded  to  iUiminate  a debt,  or  as  security  for  a posses- 
sion.4 

This  extraordinary  relief  does  not  extend  to  pure  gift»  and 
other  transactions.5 

The  sum  actually  paid  must  on  demand  be  proved  by  the 
Cessionary  by  the  usual  evidence,  for  which  purpose  the  simple 
assertion  of  tne  Cedent  is  not  sufficient.6 


§ *759- 

All1  can  be  With  respect  to  the  acquisition  by  cession  every  one  is 

«Varies  capacitated  to  succede  into  the  place  or  stead  of  another: 

mppoied tohiTe  **  m exception  to  this  rule,  however,  it  is  provided  that  no 
undue  influence,  cession  is  valid  if  made  to  a person  whose  power  7 and  considera- 
tion surpasses  that  of  the  debtor8  in  any  respect.®  Where  such 
cession  be  made  with  a good  intent,  such  cession  is,  generally 
speaking,  null  and  void ; but  if  made  with  a bad  intent,  the 
claim10  itself  is  extinguished  thereby  to  the  benefit  of  the  debtor.11 
There  is  no  doubt  that  the  law  prohibits  the  cession  of  a 
claim  to  an  actual  or  late  guardian11  as  against  his  ward, 13  and  the 


1 Reinhold,  yar.  c.  31 ; Lcyser,  Spec. 
203,  m.  2 } contra,  Sande  de  act.  cess.  c. 
ix9  n.  24;  F.  I.  Schoepfer,  de  cessat. 
L.  A.  Fkft.  ad  V.  1684 ; Weraher,  lect 
com.  L.  18,  T.  4,  $ 12;  Pfeifer,  p. 
3944- 

* Bolley,  yerm.  jur.  Auff.  1 toI.  Stuttg. 
i8jx,  p.  189-191. 

* Brunnemann  de  cess.  act.  c.  1,  n.  87$ 
Bach.  1.  c.  § 5 j Walch,  controv.  p.  592  $ 
Miihlenbruch,  p.  529, 530;  varying  Weber, 
nat  obligat.  § 94 ; Me  vius,  P.  3,  Dec.  x } 
Lauterbach,  coU.  L.  18,  T.  4,  § 74. 

4 Bach.  1.  c.  § 6.  A more  recent  mort- 
gagee purchases  the  right  of  a prior  incum- 
brancer. 

* Contra,  Voet  L.  18,  T.  4,  § 18  $ Bach. 
1.  c.  S 3- 

* Sande,  1.  c.,  c.  1 1,  n.  12;  Tratr.  Beck- 
mannorum  consil.  T.  x,  Resp.  9,  n.  28 ; 
Struben,  4 toI.  190,  Bed.  ; contra,  Weber 
on  Evidence,  vi.  n.  29;  controverted  by 
I.  F.  Spangenberg,  num.  L.  Anast.  exceptio 


vera  sit  exceptio,  Jen.  1705,  p.  52,  et  sq.  ; 
Miihlenbrucb  steen  between  these  last  two 
authors,  p.  477;  Lauterbach,  coll.  L.  18, 

T.  4*  $7*5  Bac*»- § 5* 

7 Brunnemann,  1.  c.,  c.  2,  nr.  24$  Wer- 
nher,  lect  comm.  L.  18,  T.  4,  § 7. 

I Brunnemann,  L c.  nr.  20. 

®C.  2,  14,  1,  a;  Stryk,  ne  lie.  pot. 
cessionar.  Hal.  1693 j Brakes,  obs.  n. 
3*3- 

10  Franzke,  resol.  L.  I.  Q.  10,  n.  60 ; 
Hilliger  ad  Donell,  L.  fi8,  c.  11;  Id. 
m. 

II  Brunnemann,  n.  35-37. 

11  Nov.  72,  5i  Miihlenbruch,  § 32; 
P-  44»  7»  7* 

11  Rechts.  Archiv.  1551,  $79;  PoL  O. 
v.  1577,  Tit  20, § 4;  S.  F.  Willenberg  de 
cess.  nom.  cum  judaeo  instit  Ged.  1720 
(exercit  P.  x,  n.  14)  ; I.  S.  F.  Boehm er 
de  cess.  nom.  ad  Jud.  in  Christ  facta  rata 
vel  irrit.  Fkft.  1738. 
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daim  of  a Jew  against  a Christian  to  another  Christian  :*  it  is, 
however,  to  be  observed  that  the  bases8  as  well  as  the  limits3 
of  these  provisions  are  uncertain  arid  open  to  question.  The 
cession  in  matters  of  inheritance  has  been  already  treated  of, 
$ *45*- 


§ I760. 

Tlie  Cedent  warrants  that  the  claim  is  a nomen  verum , or  one 
which  will  prevail  in  law,  not  its  bonitas 4 or  intrinsic  goodness, 
which  it  has  been  seen  in  the  last  preceding  section,  is  an  im- 
portant distinction. 

In  respect  of  mortgages,  the  legal  validity  of  the  claim 
per  se  autd  as  against  other  mortgagees  is  warranted,5  but  the 
Cedent  is  only  held  to  warrant  its  intrinsic  goodness6  to  the 
extent  of  his  not  having  deceived  the  Cessionary  f which  does 
not  however  extend  to  the  case  of  the  cession  having  been  made 
at  the  moment  of  the  Cessionary’s  insolvency,8  or  to  a case 
in  which  the  Cedent  may  himself  have  undertaken  to  hold  harm- 
less from  risque.® 

The  Gedent  is  not  responsible  when  he  has  paid  his  creditor 
by  the  cession  of  a claim.10 


1 Cocceii,  J.  C.  L.  18,  T.  4,  qu.  13  $ 
Mohlenbruch,  § 30;  Gesterding,  old  and 
aew  fallacies,  p.  436-444. 

a Cramer,  obs.  jur.  univ.  T.  15  P.  a, 
ohi.  776  j Id.  WetzL  Beytr.  2 Thl.  n.  1 1 } 
Sekhow,  Rechtsf.  3 vol.  Reap.  61,  § 30, 
aq. ; Gcrstlacher  Handb.  der  Rcichsges. 
10  voL  p.  1906,  tq. ; Struben,  3 vol.  66 
Bed.  Pufend.  T.  2,  are.  138  ; Carpzov,  P. 
2,  C.  30;  P.  45,  Modit.  on  divers  legal 
opinions  (German)  3 vol.  n.  161  j Miihlcn- 
tacit,  $34. 

* Berger,  0«.  Jur.  L.  3,  T.  3,  (j  J,  n. 
1 } leper,  Sp.  199. 

4 Thib.  L c.  \ 4*3  j P.  1*,  4»  4.  Si 
p-*»»*»74.$3i  Hober.D^r.  L.4,c.  jj 
T.  F.  Wordenhof,  decedente  ad cesnonem. 
bonitat  non  obligat,  (in  Oelrichs  The*, 
nov.  vol.  1,  T.  1,  p.  309. 

1 Thibaut  holds  the  contrary  opinions  of 


L.  G.  Gmelin,  § 18}  Hildebrand,  1.  c. 
Memb.  i,  §6j  Mevius,  P.  zi,  D.  360} 
Cocceii,  J.  C.  L.  20,  T.  5,  qu.  5,  for  erro- 
neous. 

6 De  bonitate,  vide  Gottschalk,  disc.  for. 
T.  i,  1.  c.  7. 

' **>  *.  74.  * 3- 

■ I.  G.  PC.  Weber  remarks  on  cases  where 
the  cedent  of  a claim  warrants  its  validity, 
Hal.  1780,  4,  § 3 (Hagemann  and  Gun- 
ther Archiv.  6 vol.  n.  1)  } contra,  Brun- 
nemann,  1.  c.,  c.  5,  n.  515  Id.'Decis,  Ant. 
I,  Dec.  72. 

9 Hert.  Resp.  n.  314. 

“ P-  4®»  3»  9®»  S * 5 Weber,  1.  c.  § 3-6  { 
Mevius,  P.  6,  Dec.  272  $ Lynker  de  evict. 
§ 29  \ Miihlenbruch,  Cession.  p.  593-600 ; 
contra,  Wordenhof,  1.  c. \ Muller  ad  Leyser, 
obs.  416.  t 
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Obligatione* 
quasi  ex  con- 
tractu or  quad 
contractus. 


Obligatione* 
quad  ex  con*- 
tracts  natae,  are 
implied  obliga- 
tions. 


TITLE  XXIIL 

De  Obligationibus  qua  quad  ex  Contractu  nascuntur  — Ncgodorum  Cestio  — Talebr 
Adnumstratio — Haeredi  tad*  Administratio— Rei  Singularis  Communis  Administratio-* 
Haeredi  tads  Adido— Indebiti  Solutio— Among  which  hare  been  erroneously  included : 
Dado  ob  Causam  quse  non  sequitur — Condictio  ob  Causam  Datorum  et  CondkMta 
Aedo  — Condictio  dne  Causa — Curado  Funeris— Confinium  Agrorum  quorum  fisci 
confusi  sunt — Lids  Contestatio — Receptio  in  Narem— Cauponam— Stabulum  Pado 
ob  Turpem  Causam. 

§ 1761. 

Those  obligations  which  arise  out  of  implied  undertakings  to 
do  certain  acts,  or  to  fulfill  certain  duties,  have  acquired  the 
denomination  of  obligationes  quasi  ex  contractu ; but  shortly  quasi 
contractus , a terminology  which  has  met  with  the  severe  repro- 
bation of  many  more  modem  lawyers 1 as  unjudicial  and 
unclassical  \ the*  term  is,  however,  consecrated  by  antiquity  and 
common  acceptance,  so  that  it  would  be  imprudent  and  induce 
confusion  to  change  it,  even  if  any  real  objection  to  it  could  be 
urged  beyond  that  which  arises  from  hypercriticism.  The  ex- 

Eression  is  not  to  be  met  with  in  the  writings  of  the  Roman 
twyers.  Implied  contracts  would  probably  be  in  English  a term 
which  would  perhaps  better  convey  the  meaning  intended, — but 
it  may  be  contended  that  the  Latin  word  quasi  has  this  meaning, 
because  the  contracting  parties  by  their  acts  have,  as  it  werty 
entered  into  a contract. 


§ 1762. 

The  peculiarity  of  the  consensual  contracts  consists  in  their 
being  nominate  or  distinguished  by  appropriate  names,  in  number 
five : those  of  which  the  present  title  treats  are  innominate,  and 
properly  disposable  under  six  different  heads.  Many  jurists  are 
of  opinion  that  others,  which  will  be  noticed  hereafter,  ought  to 
be  added  to  these,  but  it  will  be  found  a preferable  course  to  con- 
fine the  number  to  the  six  hereinafter  treated  of. 

Innominate  contracts  are  so  called  because  no  action  applies  to 


1 Cramer  on  the  expression  Quasi  contractus  et  quad  delictum,  v.  Savigny  Zdtsch. 
far  geachicht.  Wissenachaft,  x toL  p.  315. 
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them  which  is  distinguished  by  a special  name*  The  appropriate 
remedy  on  them  is  by  an  actio  in  factum%  or  action  on  the  case, 
or  by  an  actio  de  prescript  is  verbis *l  A mutual  obligation  arises 
from  the  act  of  one  of  the  parties  only,  and  from  the  implied 
consent  of  the  other,  whereas  in  the  consensual  contract  the  con- 
sent is  expressed  on  one  side,  and  complete  by  performance  on 
the  other, — thus  the  minor  becomes  the  major,  and  the  major  is 
implied  ; which  may  be  thus  stated, — 

Contractus  consensual»  *1  A authorizes  expressly . 

nominatus*  J B accepts  by  performance* 

Obligatio  quasi  ex  con- 1 A authorizes  impliedly • 
tractu  innominatus.  / B accepts  by  performance. 

The  obligatio  quasi  ex  contractu  may  be  defined  as  follows, — 
Obligatio  quasi  ex  contractu , quasi  contractus  vulgo  dicta ^ est 
negotium , ex  quo  jure  civili  etiam  inter  invitos  et  ignorantes 
obligatio  nascitur , ex  consensu  duorum  pluriumve  prasumpto . 
It  may  happen  that  the  necessity  may  arise  from  the  inability, 
and  even  against  the  will  of  the  party  to  transact  his  own  busi- 
ness, as  in  tne  case  of  a madman ; from  the  casual  absence  of  a 
party,  during  which  period  an  acquaintance,  from  good  nature, 
friendship,  hope  of  reward,  or  perhaps  love  of  meddling,  under- 
takes certain  acts  voluntarily  by  which  both  are  bound,  although 
the  principal  is  at  the  same  time  ignorant  of  what  is  passing. 

§ 1763. 

It  is  requisite  to  this  contract ; That  the  act  performed  be  legal, 
and  permitted  or  recognized;  for  although  an  obligation  arises 
out  of  a crime,  yet  it  is  a contractus  ex  delicto , and  not  quasi 
ex  contractu . That  there  be  no  express  consent*  Lastly,  that 
such  quasi  contract  bear  some  analogy  with  another  known  and 
recognized  contract* 


% 1764- 

The  six  operations  out  of  which  these  contracts  arise  are, — 

1.  Negotiorum  gestio  ; 

2.  Tutela  administratio  ; 

3.  Haredi tatis  administratio  ; 

4.  Rei  singularis  communis  administratio  ; 

5.  Hareditatis  aditio ; and 
i.  Indebiti  solutio . 

To  these  modern  lawyers  have  added, — „* 
i*  Datio  ob  causam  quae  non  sequitur ; 

2*  Datio  sine  causa  ; 

1 Vide  % port,  h.  op.  dc  «edo  de  praescriptu  verbis. 


Distinction 
between  con- 
sensual and  im- 
plied contracts. 


Definition. 


Requiritet  of  the 
obligado  quasi 
ex  contractu. 


Enumeration  of 
the  she  chief 
obi.  q.  ex  contr. : 
Negot.  gestio; 
Tutela; 

Hatred,  adm.  5 
Rei  sing.  com. 
adm.; 

Hatred,  aditio ; 
Indeb.  solut. 
Addition»  bp 
modern  lawyers; 
Dat  ob  causam  ; 
Datio  sine  causa; 
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Cur.  funeri*  $ 
Confin.  agr. 
conf. } 

Liri*  contestatio) 
Recept.  in  nav.  j 
Cauponam  $ 
Stabulum ; 

Dado  ob  turpem 
causam. 


Negotiorum 
gesdo  founded 
on  presumed 
ratification. 

Requirements. 


Mandator  differs 
from  neg.  gest. 
in  the  expressed 
authority* 

From  a defensor 
in  the  dudes. 


As  to  person. 


Different  causes 
moving  a gestor 
to  meddle  with 
another's  con- 
cerns. 


3.  Curatio  futuris; 

4.  Confinium  agrorum  f quorum  fines  confusi  sunt  ;l 

5.  Litis  contestatio ; and  even 

6.  Receptio  in  navem  ; 

7.  Cauponam  ; 

8.  Stabulum; 

9.  Datio  ob  turpem  causam , — whence  the  condictio  ob  turpem 
causam , and  condictio  furtiva;  but  as  the  classical  lawyers  in 
nowise  refer  to  such,  they  may  be  held  inadmissible  among  the 
obligations  arising  ex  contractu . 

§ *765- 

Negotiorum  gestio  arises  when  one  transacts  the  nonjudicial 
affairs  of  another  on  a presumed  consent  or  mandate,  gratuitously 
and  for  his  benefit,  nevertheless  not  in  the  intention  to  make  a 
present  to  such  party  of  money  laid  out  and  expended  for  his 
use,  animo  eum  obligandi . The  negotiorum  gestio  bears  a certain 
similarity  to  a mandatum , being  gratuitous  quoad  the  time  and 
labor  expended  in  the  business. 

The  difference,  however,  clearly  discernible  between  the  man- 
dator and  the  negotiorum  gestor , consists  in  the  latter  having  no 
commission  to  act  from  the  dominus  negotiorum , as  the  mandatorius 
has. 

He  differs  also  from  the  defensor , or  him  who  appears  in 
court  to  defend  a client,  among  other  things,  in  the  nature  of 
the  duties  to  be  performed  $ in  that  those  of  the  latter  are  judicial, 
those  of  the  other  extrajudicial ; moreover, 

In  respect  of  the  person,  for  a woman  may  be  a negotiorum  gestor . 

§ 1766- 

Now  in  respect  of  the  negotiorum  gestioj  four  distinct  cases  may 
be  supposed  : Either  the  gestor  undertakes  the  business  of  a friend 
in  his  absence,  to  prevent  an  inevitable  or  probable  loss  to  him j 

Or,  he  undertakes  it  because  he  believes  that  the  principal  wiU 
approve  of  his  so  doing,  it  being  for  his  benefit  that  he  should  so 
undertake  it, — not  out  of  absolute  necessity,  or  because  loss  would 
inevitably  or  probably  occur,  but  because  were  he  not  to  do  so 
profit  would  not  accrue  ; 

Or,  he  undertakes  it  in  the  hope,  and  with  the  conviction,  that 
the  principal  will  make  him  a present  for  so  doing ; 

Or,  he  undertakes  it  from  an  officious  desire  to  meddle  and 
interfere  with  that  which  does  not  concern  him. 

It  is  clear  that  in  each  of  these  cases  the  degree  of  his  responsi- 
bility will  be  different. 

1 Yet  set  § post  h.  op.  so  far  as  it  relates  to  3 and  4. 


\ 


Digitized  by 


Google 


OBLIG.  QUASI  EX  CONTRACTU — NEGOTIORUM  GESTIO.  105 


§ *767- 

In  order  to  constitute  a negotiorum  gestio , certain  requirements  Requirements 
must  be  complied  with,  in  which  consist  the  spirit  and  very  of  this  contract, 
soul  of  this  contract. 


In  the  first  place,  the  act  done  must  be  for  the  benefit  of  the  Must  be  under- 
dominus  negotiorum ; for  if  this  be  not  the  object,  it  becomes  a 
question  of  injury,  and  punishable  as  such.  d^toUnegl- 

In  the  second  place,  it  must  be  undertaken  without  his  request ; riorum, 
for  be  it  otherwise,  then  it  is  no  longer  a negotiorum  gestio , but  a Without  his 
mandatum . * request. 


In  the  third  place,  it  must  be  gratuitous  on  the  part  of  the  Gratuitously. 
gestor,  for  it  partakes  of  the  nature  of  a mandate,  which  is 
gratuitous j and  it  is  clear,  that  if  the  person  expressly  authorized 
have  no  claim,  he  who  is  impliedly  so  cannot  be  in  a more  favor- 
able position. 

In  the  fourth  place,  the  gestor  must  have  performed  the  ser-  Animo  obii- 
vice,  animo  obligandi ; for  if  the  act  be  done  animo  donandi , with  gandl* 
respect  to  expenses  or  the  like,1  it  becomes  an  act  of  benevolence, 
or  gift. 

In  the  fifth  place,  the  gestor  must  have  had  reasonable  cause,  Sub  spe  ratifi- 
from  the  nature  of  the  service  rendered,  to  presume  ratification  catioilii* 
on  die  part  of  the  principal,  for  it  is  this  presumption  on  the  part 
of  the  gestor  which  is  necessary  to  bind  the  principal. 

NoW  the  act  must  have  been  performed  for  the  benefit  of  the  of  benefit, 
dominus,  but  should  this  turn  out  not  to  be  so,  then  it  is  a matter 
of  investigation  as  to  the  animus  of  the  gestor ; and  upon  this 
point  being  established,  the  next  is,  as  to  whether  any  damage 
has  accrued  or  not, — if  it  have,  then  the  question  must  be  referred 
to  the  doctrine  of  the  culpa  to  . ascertain  whether  the  gestor 
have  committed  any  laches, — but  even  if  this  be  proved,  it  is 
not  a condition  precedent  but  subsequent,  and  therefore  becomes  a 
questioh  of  damages  to  be  assessed  as  against  the  gestor. 

It  has  already  been  seen  that  the  gestor  must  perform  the  Of  consent, 
business  without  the  express  and  with  the  implied  consent  of  the 
person  for  whom  he  acts : this  is  evident,  for  if  he  can  and  do 
obtain  the  express  consent  of  his  principal,  the  contract  ceases 
to  be  one  negotiorum  gestorum , and  becomes  one  of  mandatum . 

* Thus,  if  a principal  ratify  a suretyship  undertaken  on  his  behalf 
but  without  his  knowledge,  the  actio  mandati  lies  by  the  sureties 
after  payment  as  against  him.2  Subsequent  or  supervenient 
ratification  by  the  principal  after  the  termination  of  the  business 
to  be  performed,  however,  changes  nothing  in  the  matter  if  such 
ratification  be  given  after  the  completion  of  the  business, — but  if 


‘^3»  St  49- 

* P.  50,  17,  60 ; Thibaut,  Vers.  ttber 
Theor.  d.  R.  n.  10  $ compare  Gotti.  Huf 
Und  on  the  different  operations  of  the  rat 
VOL.  III. 


fi cation  of  business  transacted  in  his  treatises 
on  the  peculiar  spirit  of  the  Roman  law, 
Giesser,  18x5,  No.  iv.  p.  299. 

P 


Digitized  by  Google 


io6 


THE  ROMAN  CIVIL  LAW. 


Of  considera- 
tion. 


Of  intention  to 
obligate. 


Of  presumptive 
atmcation. 
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there  remain  aught  to  be  done,  so  that  the  ratification  works  back- 
wards .and  forwards,  the  contract  is  affected  ab  initio,  and  becomes 
a mandatum,1  both  as  to  that  which  has  been  and  remains  to  be 
done. 

The  contract  must  be  gratuitous,  for  if  it  be  otherwise  it  is  not 
a gestion  but  a locatio  conductio , in  which  case  the  degree  of  culpa 
or  laches  will  be  different,  and  the  whole  contract  be  changed  as 
to  its  nature : other  remedies  will  apply  to  cases  in  which  it  is 
infringed,  and  different  and  other  obligations  arise  oh  either ^side. 

This  intention  of  gratuitous  service  must  not  be  extended  so 
far  as  to  be  construable  into  a gift, — in  other  words,  there  must 
be  a gift  of  the  ‘work  and  labour,  and  must  not  be  a gift  of  the 
expenses  incurred,  since  a waiving  of  the  claim  for  money  out  of 
pocket  would  convert  the  contract  into  one  of  gift,  and  thereby 
change  the  very  nature  and  essence  of  it. 

The  presumption  of  subsequent  consent  is  requisite  to  bind 
the  principal.  This  presumption  will  not  lie  where  there  exists 
a possibility,  or  at  least  a facility,  on  the  part  of  the  gestor  of 
ascertaining  the  views  and  wishes  of  the  principal,  because  his 
hot  doing  so  when  he  has  the  opportunity  militates  against  the 
presumption,  that  the  principal  would  consider  the  act  as  done  for 
his  benefit,  and  inviti  negotia  non  geruntur  ; for  this  reason  the 
gestor  is  barred  from  the  recovery  of  his  outlay  in  such  case, 
having  committed  a laches  in  limine r. 

Proculus  and  Julian2  are  at  issue  as  to  the  effect  of  the  sub- 
sequent repudiation  of  the  principal;  Justinian,3  however,  decided 
that  where  a gestor  commences  the  business  of  a principal  who 
learns  this  fact,  and  thereupon  disapproves  of  the  gestion,  but 
where  the  gestor  notwithstanding  continues  and  concludes  by  ter- 
minating the  business  to  the  advantage  of  the  principal,  the  gestor 
has  no  actio  negotiorum  gestorum  for  his  expenses  : this,  then, 
is  undoubtedly  so,  nevertheless  he  has  an  equitable  action  for  the 
repayment  of  such  outlay, — and  if  he  discontinue  on  learning  the 
disapproval  of  his  principal,  the  actio  utilis  suffices  to  recom- 
pense him  for  the  expense  incurred  up  to  the  period  of  such 
disavowal. 


§ I768. 

Of  culpa  or  The  amount  of  neglect  necessary  to  make  the  negotiorum 

lachet  in  neg.  gestor  generally  liable  is  thus  enunciated  by  Pomponius : 4 — cc  Si 
gwt*  negotia  absentis  et  ignorantis  geras  et  culpam  et  dolum  prastare 

debes . Sed  Proculus  interdum , ait,  etiam  casum  pr astare  debere, 
veluti  si  novum  negotium , quod  non  sit  solitus  absens  facere , tu 
nomine  ejus  geras , veluti  venales  novicios  coemendo , vel  aliquam 

1 P*  3»  S>  9*  3 C.  2,  19,  24;  Mcrill,  ad  L.  decis. 

9 Mascov.  de  «cetis,  p.  164,  sq.  cap.  33. 

* I*.  3,  5,  1«  j vide  et  P.  13,  6,  5,  % ». 
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negationem  ineundo ; nam  si  quod  damnum  ex  ea  re  secutum 
fuerit , te  sequetur , lucrum  vero  absentem  ; quod  si  in  quibusdam 
lucrum  factum  fuerit , in  quibusdam  damnum , absens  compensare 
lucrum  cum  damno  debet . The  next  passage  applies  to  the 
degree  . . . fpuo  casu  ad  exactissimam  diligentiam  compellitur  red- 
iere rationem  nec  sufficit  talem  diligentiam  qualis  suis  rebus  adhibere 
soleret , si  modo  alsus  diligentior  commodius  administraturus  esset 
negotia . The  quo  kosu  refers  to  the  performance  of  the  business 

utiliter , or  with  advantage  to  the  principal,  whereby,  inasmuch 
as  a mutual  obligation  and  remedy  arises,  there  will  be  a more 
strict  construing  of  the  degree  of  neglect : the  ground  here  is 
the  mutua  utilitas  before  treated  of,1  where  Ulpian  says,— Con- 
tractus quidem et  dolum  et  culpam  (recipiunt)  ..... 

mandatum item  dotis  datio , tutela  negotia  gesta  in  his 

quidem  et  diligentiam.  Here  three  of  the  six  obligations  arising, 
as  of  contract,  are  picked  out  and  designated  as  requiring  greater 
diligence  than  others  specified : this,  taken  in  connection  with  the 
passage  in  the  Institutes,  is  a pretty  clear  proof  of  the  inter- 
polation of  the  in  his  quidem  et  diligentiam  by  Trebonian,  and, 
taken  in  connection  with  the  Codex,  we  may  presume  Justinian’s 
evident  intention  to  make  the  law  more  stringent  than  hitherto 
with  respect  to  this  contract,  indeed  as  to  the  three  contracts 
specially  designated. 

If  this  inference  be  correct,  we  must  allow  that  Justinian’s 
commissioners  altered  the  responsibility  in  this  case  contrary  to 
the  better  reasoning;  still,  such  is  clearlv  the  law,  viz.,  that 
generally  very  great  diligence  is  required  in  the  contracts  of 
Negotiorum  gestio , Tutela , and  Dotis  datio . 

The  heirs  of  a gestor  are,  however,  only  liable  in  case  of  gross 
negligence,  i.  e.,  culpa  lata ; 5 and  in  other  cpses,  where  both  benefit 
and  damage  accrue  from  the  pets  of  the  gestor,  they  are  to  be  set 
off  against  and  to  be  allowed  to  compensate  for  each  other  pro 
tanto, — the  balance  on  one  or  the  other  side  in  favor  of  loss  or 
profit  will  give  the  measure  of  damages,  if  any.4 

The  gestor  is  clearly  not  liable  for  the  result  of  casus  as  a 
general  rule,  but  he  may  render  himself  so  by  special  contract,  or 
bjr  undertaking  business  for  which  he  is  not  capable,  and  which 
he  has  not  been  in  die  habit  of  performing:5  thus,  for  instance, 
if  being  by  profession  a lawyer,  he  should  attempt  to  cure  his 
principal’s  horses  and  kill  them.  He  will  also  be  liable  for  damage 
from  mere  accident,  by  undertaking  an  operation  fraught  with 
great  risque  and  peril.  Thus  he  would  clearly  be  liable  if  he 
bought  a lottery  ticket  with  his  principal’s  money,  and  it  turned 
up,  as  most  lottery  tickets  do,  a blank. 

If  he  undertook  a matter  involving  more  than  ordinary  risque, 


1530,  b.  op. 

* p>  5°»  17,  *3. 

9 C.  a,  19,  17. 


4 C.  2,  19,  11. 
•I.  3,  *St  $ 1. 
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when  the  principal  was  notoriously  not  in  the  habit  of  speculating 
in  such  manner — as  if  he  insured  a powder-mill.  \ 

§ 1769. 

Now  the  first  case  is  to  be  compared  to  that  of  the  depositum 
miserabile , and  therefore  the  same  amount  of  blame  is  necessary 
to  make  the  gestor  liable  in  the  one  as  in  the  other  case  for  culpa 
latay  or  gross  negligence,1  as  in  that  contract.  But  it  may  be 
asked  why  the  gestor,  under  such  circumstances,  should  be 
rendered  liable  for  anything  less  than  dolus  ? And  this  would 
be  a fair  question ; indeed  the  answer  must  in  a great  measure 
depend  upon  whether  there  were  absolutely  no  one  else  who 
would  have  assumed  the  business,  if  the  gestor  in  question  had 
not  done  so,  and  therefore  that,  inasmuch  as  a loss  was  cer- 
tain in  one  case,  and  the  preventing  it  became  probable  by 
the  assumption  of  the  gestor 5 it  is  certainly  hard  that  he  should 
be  liable  for  anything  less  than  dolus — that  is,  so  far  as  the 
benefit  of  the  principal  is  concerned.  But  the  'moral  obliga- 
tion of  the  gestor  changes  the  case,  for  inasmuch  as  he  in 
effect  asserts,  that  he  undertakes  the  duty  of  the  principal,  he 
commits  a moral  laches,  if  he  do  not  give  the  business  considerable 
attention, — indeed  in  this  point  of  view  he  ought  to  treat  it  as  his 
own,  and  this  will  perhaps  be  the  true  standard  ; nevertheless,  as 
he  might  have  let  it  alone  altogether,  and  as  persons  would  cer- 
tainly do  so  if  they  were  to  be  so  strictly  treated,  the  opinion  is 
that  negotiorum  gestores  under  such  circumstances  should  not  be 
too  harshly  handled,  and  made  responsible  for  gross  negligence 
only,  but  certainly  never  for  anything  beyond  ordinaiy  neglect. 
And  this  reason  is,  in  fact,  assigned  in  the  Institutes  * with  respect 
to  the  expediency  of  giving  a remedy  where,  according  to  strict 
legal  logic,  none  could  be  had : — fdque  (the  remedy)  utilitatis 
causa  receptum  esty  ne  absentium , quo  subita  festinatione  coacti , nulli 
demandata  negotiorum , suorum  administratione  peragre  profecti 
essent  desererentur  negotia , qua  sane  netno  curaturus  essety  si  de  eo 
quod  quis  impendisset  nullam  habiturus  esset  actionem . And  the 
passage  then  goes  on  to  say : — Sicut  autem  si  qui  utiliter  gessit 
negotia y dominum  habet  obligatum  negotiorum  gestorum y ita  et 
contra  iste  quoque  tenetur y ut  administrationis  reddat  rationem . 
i %uo  casu  ad  exactissimam  quisque  diligentiam  compellitur  reddere 
rationem , nec  sufficit  talem  diligentiam  adhibere,  qualis  suis  rebus 
adhibere  solet  si  modo  alius  diligentior  (eo)  commodius  administra- 
turus esset  negotia . This  then  is,  in  fact,  the  pinch  of  the  case  : if 
another  more  careful  man  should  press  forward  to  do  it,3  and  who 
would  have  done  it  better.  And  here  it  is  important  to  remark  that 
the  expression  is  found  to  do  it  better — si  modo  alius  .... 
administraturus ; not  simply  adfuisset  or  extitisset — if  there  should 

C.  a,  19, 17.  * I.  3,  28,  § 1.  3 Hopfner,  com.  $ 937,  n.  6. 
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have  been  another  in  existence,  or  to  be  found — but  oiffe  not  only 
present,  but  ready  and  willing  to  perform  the  duty  as  aforesaid, 
which  undoubtedly  makes  a great  difference.  In  such  case  the 
gestor  is  decidedly  answerable  for  dolus  only,  if  no  better  man 
am  be  found  who  would  have  done  it  better,  then,  at  most  for 
some  shade  of  culpa  lata  only ; and  it  is  here  to  be  remarked, 
that  the  expression  is  unprecise  and  the  mood  conditional.  But 
if  such  person  could  have  been  found,  as  aforesaid,  then  for  some 
shade  of  very  slight  neglect,  be  it  termed  levis , levior , or  levissima . 

We  now  come  to  the  second  case  propounded,  where  there  is  Second  cue. 
no  absolute  necessity,  but  where  the  gestor  undertakes  the  busi- 
ness with  the  intention  of  benefiting  the  principal. 

This  is  a sort  of  middle  case,  and  it  must  be  presumed,  for  the  Intendon  of 
sake  of  the  argument,  that  another  would  have  assumed  the  busi-  be.nc®^g  the 
ness  if  the  gestor  had  not  done  so,  and  that  the  gestor,  by  the  very  pnnclpaL 
fact  of  his  acting  for  the  profit  of  the  principal,  would  so  act  as  to 
insole  the  desired  result;  if,  therefore,  he  do  not  succede,  his 
wage  of  success  must  be  first  attributed  to  inadvertence,  and  very 
dev  proof  of  culpability  must  be  adduced  : thus,  it  is  difficult  to 
conceive  that  the  neglect  of  the  gestor  in  such  a case  ought  to  be 
interpreted  very  harshly ; nevertheless  it  is  an  officious  meddling, 
and  therefore  a medium  degree  of  neglect  ought  to  render  such 
gestor  liable. 

% Where  the  gestor  undertakes  the  business  in  the  hope  of  reward,  Third  case, 
and  not  for  any  other  reason  in  the  interest  of  the  principal,  the  Expectation  of 
degree  of  his  liability  clearly  increases.  The  circumstance  of  his  recompe,ue* 
expecting  a recompense,  and  of  that  being  the  reason  of  his 
actions,  places  the  gestor  morally  in  the  same  category  with  a 
! minder  operis , the  value  of  whose  service  is  to  be  repaid  to  him. 

1 Tfa*  can  be  little  hesitation  in  assigning  to  the  gestor  in  this  case 
L ajfcsponsibility  for  slight  negfect,  nor  can  there  be  any  difficulty  in 
[ a^llpng  the  words  of  the  Institutes  to  the  state  of  facts  here 
Mmscd. 

I The  last  case  is  still  stronger  than  the  preceding,  as  the  law  La*t  case, 
lofts  with  extreme  suspicion  upon  those  who  officiously  mix  officious 
themselves  up  with  the  affairs  of  others,  considering  them  as  meddling, 
steady  tainted  with  blame,  culpa  est  immiscere  se  rei  ad  se  non 
pertinenti.1  Non  debet  alteri  per  alterum  iniqua  conditio  inferred 
xa  these  meddlers,  therefore,  attaches  an  extreme  degree  of 
BaMity,  that  is,  responsibility  for  any  loss  short  of  that  which 
ii  attributable  to  mere  accident.  This  case  is  indeed  the  con- 
vene of  the  first,  for  there  the  business  was  undertaken  purely 
to  rescue  it  from  an  imminent  risque,  which  is  here  held  to  be 
created  by  the  uncalled-for  interference  of  an  officious  meddler,  in 
whose  favor  the  consent  of  the  principal  cannot  even  be  pre- 
sumed. 


1 P.  50, 17,  36. 


* P.  50»  *7>  74- 
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§ 1770- 

The  negotiorum  gestor  is  on  his  part  bound  to  perform  very 
diligently  the  duty  which  he  has  assumed,  and  to  consider  him- 
self merely  as  a third  party  in  the  business,1 *  completing  whatever 
he  may  have  begun*  so  far  as  it  is  right  and  legal  that  he  should 
do,3  accomplishing  also  all  incidental  acts  necessarily  appertaining 
thereto.4 

He  must  render  an  account  by  way  of  inventory,  or  specifica- 
tion on  oath,  of  all  that  may  have  passed  through  his  hands, 
together  with  accessions,  and  to  deliver  up  all  profits  and  fruits 
which  may  have  accrued  or  have  been  neglected  to  be  gotten  in.5 

In  respect  of  interest,  he  must  pay  1 2 per  cent,  for  all  capital 
which  he  has  converted  to  his  own  purposes  secretly.6  But  if  he 
have  done  so  openly,  then  he  is  liable  for  the  usual  interest  only.7 
Has  he  neglected  to  get  in  the  interest,  he  becomes  liable  for  that 
payable  for  delay  ;8  but  he  pays  the  usual  local  interest  where  he 
has  neglected  to  put  moneys  out  properly.9  Yet  he  is  wholly 
absolved  if  his  principal  himself  be  not  in  the  habit  of  putting  his 
capital  out  to  interest.10 


§ 1771. 

The  dominus  negotiorum  must  repay  the  gestor  all  his  expenses 
with  interest,  hold  him  harmless  from  all  liabilities  undertaken 
in  order  to  carry  out  the  objects  of  his  agency,11  and  indemnify 
him  for  all  costs  in  cases  where  he  has  validly  ratified  his  adminis- 
tration.1* 

These  expenses  must  not  have  been  incurred  by  the  gestor  with 
a view  to  gift,13 — a presumption14  to  which  effect,  however,  does 
not  lie  as  a rule15  in  cases  of  voluntary  interference.16  The  inter- 
ference, too,  must  neither  have  been  expressly  forbidden  by 
the  principal  legally  by  a valid  prohibition  made  before  witnesses 
or  in  writing  (no  notice  is  naturally  taken  *of  an  illegal  or  invalid 
prohibition).17  For  when  this  is  the  case,  he  is  only  in  a posi- 
tion to  exercise  his  right  of  retention  for  necessary  expenses  as 
a possessor  mala  fidei .18  • 


1 P.  3,  28,  § 1530,  § 1769 ; led  vide 
x»t  de  culpa. 

* P.  3>  5,  6a,  § 6. 

* C.  a,  19,  ao  1 Voet.  L.  3,  T.  5,  § 6. 

4C.  a,  19,  6,  § ult. $ Id.  ai,  % a; 

d.  ao. 

* Carpxov,  P.  3,  conit.  33,  Def.  7 5 C. 
1,  19,  a,  k 7. 

® C.  3,  5,  38  j Thib.  Syst.  dei  R.  R. 

) 194- 

7 p-  *6>  7>  Arg.  9,  § 7 ; Id.  54. 

* P.  22,1,  38,  & 6,  § ult.  ; Id.  54. 

9p-  3»  5*  19»  §4;  w-  31»  §3- 

10  P.  aa,  1, 13,  § 1. 


11  p-  3>  5»  19»  § 4 ; H.  »7»  *****  45  * 
C.  2,  19,  g. 

" p-  3,*.9- 

“ p-  3»  5>  *7>  § 1 » M.  34  & 41  j C 2, 
19, 11, 13,  15. 

14  c-  5»  S*»  3 i C.  s,  49, 1. 

11  Thib.  1.  c.  § 243. 

" C.  2,  19,  13. 

17  P.  ix,  7,  14,  § 13;  Brunnemann, 
com.  ad  P.  L.  3,  T.  5,  ad  L.  43  ; Berger, 
Oecon.  L.  3,  T.  6,  Th.  x,  n.  3 ; Archiv. 
f.  C.  P.  8 vol.  Hft.  a,  p.  265-6. 

18  C.  a,  19,  ult.  j Voet. L.  3,  T.  5, § ix, 
goe*  farther. 
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§ 177*- 

The  two  actions  which  belong  to  this  contract  are  the  actio 
negotiorum  gestorum  directa  and  contraria . The  first  against  the 
gestor  and  his  heirs,  the  latter  against  the  dominus. 

If  any  one  undertake  the  business  of  another,  either  directly 
or  indirectly,  and  with  premeditation,  he  may  have  done  so 
either  in  bona  or  mala  fide  ; in  the  first  case  he  is  in  a position 
to  bring  an  action  for  the  repayment  of  his  necessary  and  bene- 
ficial expenses,  even  though  the  defendent  be  not  inriched 
thereby,1 — but  if  the  advantage  which  would  otherwise  have 
accrued  by  the  gestion  has  not  accrued  through  the  fault  of  the 
gestor,*  or  the  defendent  be  a minor,3  the  action  will  not  lie. 

When  the  gestor  acted  in  mala  fidef  the  actio  negotiorum 
gestorum  contraria 5 lies  for  the  benefit  of  the  gestor,  but  only  so 
far  as  Regards  his  necessary  expenses,6  whether  such  there  be  or 
be  not.7 

Now,  if  a person  be  in  fact  performing  his  own  business  in 
the  belief  that  he  is  doing  that  of  another,  he  has  no  remedy 
against  the  person  whose  business  he  erroneously  believes  himself 
to  have  been  performing,8 — although  he  has  in  the  reverse  case, 
viz.,  if  he  have  been  performing  the  business  of  another  in  the 
belief  that  he  was  doing  his  own,  and  in  such  case  he  can  sue  as 
gestor,  and  be  sued  in  an  actio  negotiorum  gestorum  contraria .9 

If  the  gestor  managed  the  affairs  of  B,  erroneously  believing 
that  he  was  managing  those  of  A,  such  misconception  is  no 
impediment  to  the  action, — nay,  more,  it  will  lie  against  the  latter 
if  he  should  have  ratified  the  interference.10 

If  the  gestor,  in  acting  intentionally  for  one  person,  incidentally 
benefited  another,  he  has  his  actto  negotiorum  gestorum  utilis 
against  this  latter,  but  only  in  subsidium  and  in  so  far  as  the 
third  £arty  is  actually  benefited  thereby.11 


Remediet  by 
aedon. 

Actio  nego- 
tiorum gestorum 
directa, 

By  the  gestor  j 
Contraria  by 
dominus. 


Contraria  by 
the  gestor. 


No  action  lies 
where  the 
gestor  is  in  fact 
performing  his 
own  business. 
Aliter  where 
performing  in 
fact  that  of 
another. 

Error  as  to 
dominus  does 
not  affect  right 
of  action. 

Actio  negotior, 
gest.  utilis. 


•§  *773- 

The  tutela  administratio 12  is  not  a contract  by  agreement  of  the  Tutelas  adminis. 
parties,  but  a* duty  imposed  on  guardians  for  the  public  benefit;  tratio' 
thus  the  forlorn  condition  of  orphans  more  particularly  demands 
that  some  one  should  replace  the  father  in  the  management  of  their 
estate. 


1 c.  3,  5, 10,  % I. 

*C.  5,  22. 

• C.  a,  19,  2 ; P.  3,  3 5,  15,  & 37. 

• 4 Contra,  Noodt,  prob.  L.  4,  c.  9.  Thi- 
bant  thinks  erroneously,  Waechtler,  opusc 


^ 421,  pr.  disapproves  of  this 

term. 


3»  5»  6.  § 3- 
3»  3*».Arg.  5. 

3»  5»  °» § 4- 
3,-3j,  ult. 

3»  35»  «»  $ 9»  I0- 
3»  35»  *>  pr-  § 6»  H-  *7- 
3,  it,  S i. 
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Obligations  of 
the  adminis- 
trator. 


Actions  on 
the  tutelae 
administratio 
are  mutual. 


Of  culpa  or 
laches  in  tut. 
adm. 


Of  the  actio 
utilis. 


Administratio 

haereditatis. 

Obligations  of 
the  administra- 
tor. 


The  contract  arising  out  of  this  duty  is  an  implied  one  on  the 
part  of  the  guardian  to  duly  and  faithfully  administer  his  ward’s 
affairs,1  and  on  the  part  of  the  ward  to  indemnify  the  guardian  all 
necessary  expenses  incurred  in  the  execution  of  nis  office.*  This 
is  termed  an  obligation  quasi  ex  contractu,  whereof  the  Institutes 
give  this  explanation, — Tutores  quoqueyqui  tutela  judicio  tenentur , 
non  proprie  obligati  esse  intelliguntur : nullum  enim  negotium  inter 
tutorem  et  pupillum  contrahitur  : sed  quia  sane  non  ex  maleficio 
tenentur ^ quasi  ex  contractu  teneri  videntur  y the  obligation  being 
strictly  neither  a contract  nor  one  arising  out  of  an  injury,  is  held 
to  be  an  obligation  quasi  ex  contractu.  The  whole  doctrine  as 
it  applies  to  this  question,  as  well  as  the  conditions  under  which 
negligence  renders  the  administrator  of  a pupilPs  affairs  liable,  is 
stated  at  length  in  a former  part  of  this  work.3 

' § *774- 

The  actions  on  administration  are  mutual.  As  against  the 
administrant  tutor,  it  is  directa  to  compell  him  to  wind  up  the 
accounts  and  deliver  his  statement,  giving  credit  for  interest  > and 
as  by  the  tutor  against  his  former  ward,  it  is  contraria  for  indem- 
nification for  expenses  and  obligations  contracted  in  the  exercise 
of  his  office. 


§ *775- 

When  the  action  is  brought  against  the  tutor  himself,  ordi- 
nary laches  suffices  to  make  hitn  liable,4 — but  when  against  the 
heirs,  then  nothing  under  gross  negligence  will  involve  them  in 
responsibility. 

The  actio  utilis  applies  also  to  the  curatores , and  when  insti- 
tuted by  the  ward  is  termed  actio  * tutela  directa  utilis , — and 
when  by  the  curator  against  the  ward  for  indemni ficatiorf,  actio 
tutela  contraria  utilis . This  action  is  termed  subsidiaria  when 
brought  against  the  public  authorities,  or  those  acting  under  them, 
for  maladministration. 


§ *776- 

* 

The  administratio  hareditatis  arises  in  like  manner  neither  out 
of  a proper  obligation  nor  put  of  an  injury,  and  is  therefore 
classed  among  quasi  contracts.  When  an  heritage  has  remained 
undivided  in  the  possession  of  one  of  the  coheirs,  ne  is  under  the 
obligation  of  dividing  with  the  others,— of  restoring  the  due  share 
of  the  mean  profits,  lucrum  communicare , — and  of  indemnifying, 
pro  ratay  on  account  of  any  damage  that  may  have  occurred  to 
the  inheritance  by  his  default^  damnum  pro  rata  resarcire . On  * 

1 $ 754»  h-  °P;  > P-  *6,  7»  Pr-  9 § 75*,  »P- 

3 $ 766,  h.  op,  4 $ 1768. 
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the  other  hand,  the  coheirs  must  repay  him  rateably,  as  their 
shares,  his  expenses,  and  such  sharings  of  profit,  of  Toss,  and  of 
expenses,  are  termed  prastationes  personales . 


§ 1777* 

The  remedy  which  applies  in  this  case  is  the  actio  familia 
herciseundaf  which  has  already  been  explained  at  length  in  a 
former  part  of  this  work.8  The  foundation  of  it,  and  presump* 
tion  upon  which  it  procedes,  is  that  one  of  many  coheirs  has 
administered,  and  that  the  others  demand  their  shares. 


§ 1778- 

If  a single  object  be  the  property  of  joint  owners,  although 
it  have  hitherto  been  in  the  possession  of  one  of  them,  who  has 
alone  enjoyed  the  profits  of  it,  he  is  bound  to  a prastatio  per- 
sonalis as  regards  the  other  joint  owners, — and  they  in  like 
manner  to  him,  like  as  if  they  had  expressly  contracted.3  The 
same  reason  is  given  in  the  Institutes,  for  this  being  an  obligation 
quasi  ex  contractu. 

The  rights  which  are  vested  in  co-owners  are,  as  in  the  case 
of  the  administratio  hareditatis , jura  in  rey — and  furthermore, 
jura  in  re  singulari : thus  both  the  administrator  and  those  who 
possess  in  common  resemble  each  other  very  nearly  with  respect 
to  the  nature  of  their  rights  and  obligations.  % 

§ *779- 


Communio  bonorum  occurs  without  societasf  then  only  where 
consent  or  agreement  is  wanting,  as  in  the  case  of  an  estate  be- 
longing  to  co-heirs.  If  the  thing  cannot  be  conveniently  divided, 
the  whole  may  be  adjudged  to  one,  under  the  obligation  of  indemnify- 
ing the  co-claimant  or  claimants  to  the  amount  of  his  or  their  share ; 
when,  however,  the  parties  cannot  agree  as  to  the  amount  of  such 
indemnification,  the  object  must  be  put  up  for  sale,6 — or  if  it  be  divi- 
sible,6 as  land  and  the  like,  the  greater  share  may  be  charged  with 
a service  to  the  lesser,  jus  itineris y aqua  hauriendi , etc.  Every 
share  remains  as  a warranty  for  the  title  of  the  other  shares?  with- 
out special  agreement,  and  if  the  title  to  any  part  be  evicted  or 
recovered,  a new  division  must  be  come  to,  and  recompense  for  the 
loss  be  made.  It  is  competent  to  a judge  to  order  the  evidences8 
of  the  title  of  an  estate  in  common  to  be  delivered  to  the  custody 
of  him  who  has  the  largest  share,  the  other  parties  taking  authen- 
tic copies,  with  covenant  to  produce  the  original  if  required. 
If,  however,  the  interest  of  each  party  be  equal,  the  dispute  may 
be  decided  by  lot  as  to  who  shall  have  custody  of  such  docu- 
ments or  evidences  of  title,  or  a third  party  be  chosen  for  this 
purpose  by  majority  of  votes,  or  indeed  nominated  by  the  judge. 


*M4- 
*»  *».  op- 
‘Ms- 


4 I.  3,  »8,  3. 

*C.  3,  37,  1. 

6 P.  16,  2,  22,  § 3. 


T 3>  3*S  f4- 
• P.  10,  2,  5. 
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§ 1780. 

The  degree  of  negligence  which  is  required  to  render  the 
possessor  of  a thing  ui  common  liable  with  respect  to  his  co- 
possessors, is  the  same  as  in  partnerships,  because  the  relation 
of  the  parties  is  generally  similar,  with  this  particular  diffe- 
rence, viz*,  that  a partnership  is  usually  contracted  expressly 
and  by  common  consent,  and  a community  of  goods  tacitly 
and  without  consent,  of  which  a legacy  in  common  to  two 
persons  is  an  example 5 inasmuch,  however,  as  either  can 
demand  the  dissolution  of  this  involuntary  partnership  and  the 
realization  of  his  share,  if  he  neglect  to  take  advantage  of  the 
option  the  law  allows  him,  he  must  be  held  to  be  satisfied  with 
his  partner,  who,  in  administering  die  common  property,  clearly 
administers  the  property  of  the  partner  as  his  own,  and  cannot 
be  held  liable  for  a laches  so  long  as  he  is  reasonably  careful. 

§ 1781. 

The  communi  dividundo  judicium  was  introduced  to  remedy 
the  insufficiency  of  the  actio  pro  socio , which  applies  rather  to 
prestationet  personales , which  may  be  termed  contributions,  than 
to  the  division  of  the  object  itself.1  This  action  will,  however, 
lie  where  there  is  a partnership  or  where  there  is  not,  but  it 
will  lie  where  the  actio  pro  socio  will  not, — thus  both  lie  in  the 
'case  of  an  object  bought  by  partners,  but  recourse  must  be  had 
to  the  communi  dividundo  judicium  in  the  case  of  one  thing  being 
bequeathed  to  two  persons. 

The  power  of  partition  is  given,  that  no  one  may  against  bis 
will  be  forced  to  continue  in  a partnership,  or  community  of 
goods,  with  another. 

The  actio  communi  dividundo  compels  partition,  putting  an 
end  to  the  community  of  interest.*  If  the  possessor  desire  the 
partition,  he  brings  his  action  for  expenses  against  his  co- 
partners,— if  the  co-partners,  they  bring  theirs  against  him  for  an 
account  of  profit,  loss,  and  expense. 

This  action  is  founded  partially  on  a real  right,  jus  in  rey  partly 
on  a personal  right,  jus  ad  remy — hence  it  is  an  actio  mixta . 

It  was  formerly  doubted  who  was  to  be  considered  the  actor  and 
who  the  reus  in  the  actio  communi  dividundo : the  question  was 
settled*  by  it  being  declared  that  in  this,  as  Well  as  in  the  actio 
finium  regundorum  and  families  herciscunday  he  was  to  be  considered 
the  plaintiff  who  brougnt  the  action  qui  ad  judicium  provocas  set. 

§ 1782. 

Hereditatis  aditio  is  an  act  by  which  the  administrator  of  an 
estate  is  bound  quasi  ex  contractu  to  pay  all  legacies  and  bequests 
in  trust,  but  not  the  creditors  of  the  deceased,  for  they  have 
a direct  right  of  action  against  the  heirs  without  being  driven  to 

1 P*  10, 3,  pr-  10, 3 ; c.  3,  37.  * p.  io,  3,  *,  % 1. 
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ground  their  remedy  on  a quasi  contract,  for  the  heir  and  the 
testator  are  one  and  the  sanie  person,  and  all  obligations  attach- 
ing to  the  one  pass  over  to  the  other,  as  ultimately  circumscribed 
by  the  benefit  of  the  inventary  to  the  assets  of  the  estate. 

§1783- 

As  respects  third  parties,  co-heirs  form  one  person,  but  the  Where  virile 
proportion  in  which  the  co-heirs  are  called  upon  to  contribute  to  where  hcrc- 
kgacies  is  one  of  importance,  and  this  is  also  an  obligation  «Tto beaded, 
implied  by  their  accepting  the  inheritance,  hut  it  is  a moot  point 
as  to  the  cases  in  which  they  are  to  contribute  portiones  viriles , 
and  in  which  bareditarias . Thus,  if  A be  heir  of  B of 
and  C of  100  aurei,  it  is  asked  if  A pay  50,  B 50,  or  whether  A 
contribute  66f  and  B 33$  ? Paulus1  lays  it  down  that  the  co4ieirs 
pay  according  to  their  hereditary  proportions.  Sive  a certis 
personis  heredum  nominatim  legatum  esset , sive  ab  omnibus  excepto 
aliquo.  Atilicinus , Sabinus , Cassius  pro  haereditariis  partibus  totum 
eos  legatum  debituros  aiunt , quia  bareditas  eos  obligat.  Idem  est 
asm  omnes  baredes  nominantur . Pomponius,1  however,  says, — 

Si  pars  heredum  nominata  sit  in  legando* , viriles  partes  baredes 
debenti  si  vero  omnes  beereditarias»  And  Neratius, — Si  haeredes 
nominarim  enumerati,  date  quid  damnati  sunt , probrius  est>  ut 
viriles  partes  debeant : quia  personarum  enumeratio  hunc  effectum 
habet , ut  exaqsiantur  in  legato  prastando , qui  si  nominatim  non 
essent  hnreditarias  partes  debituri  essent .* 

These  conflicting  opinions  may  be  marshalled  thus  Opinion*  of  the 

jurisprudent** 

Paulvs.  Pomponius.  Neratius.  marshslled. 

P.  45, 2,  17.  P.  jo,  i,  J4,  % J.  P.  JO,  I,  »H 
Atilicinus. 

Goss  diverti.  Sabinus. 

Cassius. 

Hereditas  obligat  Enumeratio  exaequat. 

/ * •»  ( * \ t — \ < — 1 - — > 
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The  conflict  here  is  so  manifest  and  direct,  that  no  attempt 
can  be  made  to  reconcile  the  passages.1  The  usual  rule  in  such 
cases  is  to  prefer  the  lex  posterior ,*  and  upon  this  ground  Pauli 
sententia  must  be  followed,  whose  opinion  in  the  present  case  is 
obviously  the  more  correct,  and  is  supported  by  three  very  emi- 
nent authorities. 

Commentary  on  In  the  present  case  we  find,  that  whether  a legacy  has  been 

above.  left  to  be  deducted  from  certain  of  the  heirs  by  name>  or  from 

all  with  some  one  exception,  they  shall  be  assessed  in  proportion  to 
their  hereditary  shares ; and  that  the  same  rule  holds  when  all  the 
heirs  are  named  without  exception*  Secondly,  that  where  some 
of  the  heirs  are  named,  they  are  to  contribute  virile  portions — 
that  is  to  say,  all  alike  without  reference  to  their  respective  pro- 
portions ; but  where  all  are  named,  then  pro  rata  as  their  shares . 
Lastly,  that  if  the  heirs  be  enumerated,  they  pay  shares  alike 
(viritim)y  because  the  enumeration  of  the  persons  has  the  effect 
of  equalizing  them  in  the  contribution  to  legacies,  but  that  they 
contribute  proportionably  as  their  shares  if  not  named . 

Attempt  at  aa  In  so  decided  a case  of  conflict  as  this  there  is  but  one  course  left 

analogy.  open,  to  adopt  the  opinion  of  the  one  or  to  ignore  the  passages 
altogether  and  argue  from  analogy*3  a Now,  in  the  distribution  of  the 
estate,  if  the  testator  have  made  no  division,  all  the  heirs  instituted 
take  equal  shares  or  virile  portions,  b If  all  be  named  but  one,  he 
takes  the  residue  of  the  inheritance,  if  any.  c If  more  than  one  be^so 
omitted,  they  share  such  residue,  d If  the  whole  inheritance  be 
assigned,  then  the  heirs  named  take  half  only  of  that  which  was 
assigneto  them,  or  even  one-third4  only  if  the  amount  of  the  gross 
estate  render  it  necessary,  and  the  residue  accruing  by  such  dimi- 
nution is  the  portion  of  him  who  has  not  been  named,  e If  the 
partition  have  not  exhausted  the  whole  estate,  then  the  vacant 

1 Vide  like  examples  of  contradictory  tq.  ; Hunnius  *de  aoct.  et  interpret,  juris, 
passages : P.  6,  a,  9,  §4 ; P.  10,  1,  31,  § a.  lib.  a,  c.  a,  qu.  1 j Galvanus  de  usufroctu, 

* If,  however,  it  be  patent  that  the  elder  c.  31  $ Goehauscn,  pcric.  academ.  pt.  1, 
jurists  speak  of  a law  since  abrogated,  or  qu.  ia,  — pt.  a,  qu.  a ; Franxkius  Com.  ad 
allege  it  by  way  of  example,  or  if  in  any  Pand.  Proem,  n.  14,  sq. ; Stniv.  exercit.  s, 
other  way  the  discrepancy  can  be  reasonably  thes.  69  ; Hagemeier  de  auctor,  jur.  ctr.  et 
accounted  for,  such  explanation  ought  to  pro-  can.  c.  5:  Reinold  ad  Mercer,  p.  1x4 
vail.  The  rule  which  prefers  the  later  law  (edit  de  a.  171a)  j Mauritius  de  libris  jur. 
appears  fraught  with  atairdity,  as  Justinian  com.  thes.  14,  in  opusc.  p.  79 ; Lauterbadb, 
published  the  Digest  as  a whole  on  the  cond.  fore  ns.  exerc.  1,  tnes.  23;  AL  Am. 
16th  Dec.  a.  n.  553,  without  reference  Pagenstecher,  benedict,  collat.  6,  p.  74,  aq.  $ 
to  individual  laws,  and  provided  for  its  Eckhard,  hermineut  jur.  lib.  1,  c.  1,  $ 4a- 
coming  into  force  on  the  30th  of  the  same  43  ; Laur.  Andr.  Hamberger,  opusc.  p.  300, 
month ; it  therefore,  at  best,  supposes  an  Sc  sqq.  ; Piittmann,  probabiL  lib.  a,  c.  3, 
error  on  the  part  of  the  compilers.  The  et  in  miscellan.  c.  13  j Koehler,  pnemiss. 
case  is  different  where  the  conflict  is  between  ad  constit.  Aldwccv,  p.  si;  Gltick,  Pand. 
the  Pandects  and  Codex,  P.  1,4,4;  although  1 Th.  313  p.;  Pufendorf,  tom.  4,  obs.  13.; 
we  learn  from  Justinian,  in  his  preface,  that  Mackeldey,  Lehrb.  des  H.  R.  R.  voL  L $ 96. 
all  puts  of  the  body  of  this  law,  as  published  * P.  18,  5,  11,  A 13,  pr.s  Id.  1,  §43 

by  him,  are  reconciieable.  For  authorities,  Id.  9,  § ia;  Id.  zo;  Id.  17,  § * ; Id.  1S3 
see  Hopfner,  $ 16,  n.  3 ; Thib.  iiber  das  I.  a,  14,  § 6,  § 7,  § 8 ; ad  Thib.  Syst.  dcs 
Verhaltniss  der  einzelnen  Theile  des  Rom.  P.  R.  § 871. 

Rechts.  in  der  Civilist.  Abhand.  Heidlb.  4 A dupondium,  or  tripondium,  is  made, 
,814*  No»  vi. ; Hubert,  Giphan.  explan.  — that  is,  the  integer  is  divided  into  a4tha 
emiiior.  L.  Cod.  praefit.  special,  p.  66,  or  36ths,  ^ 1241,  h.  op. 
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part  accrues  to  the  heirs  instituted  proportionately  to  their  shares 
[pro  hereditaria  parte) ; f but  if  more  than  the  whole  has  been 
disposed  of,  a rateable  deduction  is  made  in  like  manner. 

Hence,  using  this  as  an  analogy,  we  collect, — That  all  contri- 
bute either  according  to  their  hereditary  shares,  or  which  is  die 
same  thing  (vir/V/m),  to  the  legacy  where  no  heritable  propor- 
tions have  been  assigned,  because  the  shares  are  equal  (a)  but 
where  all)  have  received  assignments,  the  contribution  is  pro  rata 
as  tbtir  shares . 

If  the  whole  or  more  than  the  whole  have  been  assigned  (/ f) 
the  contribudon  will  be  rateably  as  the  accredon  or  decredon,  that 
is,  pro  rata  as  their  shares • 

if  all  be  named  but  one,  and  if  some 1 be  named  and  some  not 
[b  r),  they  contribute  pro  rata  as  their  shares . 

If  the  estate  is  divided  into  24  or  36  instead  of  12  (d)  f then 
the  contribution  to  the  legacy  will  still  be  pro  rata  as  the  shares, 
for  the  reladve  proportions  are  the  same  though  individually  less. 

§ 178+. 

It  is  not  a little  difficult  to  understand  upon  what  principle  a 
distinction  can  be  made,  for  it  would  rather  appear  that  the  heirs, 
whether  they  have  distinct  propordons  assigned  to  them  or  not, 
are  all  constructively  trustees  for  the  payment  of  legacies,  and  only 
heirs  as  to  the  residue,  the  more  so  since  the  abolition  of  the  dis- 
tinction between  legacies  and  bequests  in  trust;1  consequently,  if 
the  legacies  be  paid  out  of  the  corpus  of  the  estate,  and  the  residue 
then  divided  according  to  the  ideal  propordons  stated,  or  equally  in 
default  of  such,  the  result  will  be  a pro  rata  division,  and  as  legacies 
are  payable  next  after  debts,  it  is  clear  that  the  payment  must  be  pro 
rata : the  discrepancy  arises  from  the  introduction  of  passages  from 
ancient  jurists  into  the  Digest  without  the  context  which  precedes 
them,  for  by  the  old  law  there  was  a great  difference  whether  a legacy 
was  left  per  perceptionem , per  vindicationem , per  damnationem , and 
sinendi  modoy — and  there  can  be  no  doubt,  from  the  expression 
ofNerathis,  date  quod  damnati  sunt^  above  cited,  that  he  alludes  to 
a species  of  legacy  recognized  to  be  governed  by  rules  different 
from  the  others  in  his  day.* 

Lastly,  in  order  to  effectually  set  this  point  at  rest,  there  is  no 
test  so  conclusive  as  that  of  figures  : — 

Let  the  estate  consist  of  1,000  aurei. 

Let  A be  heir  of  600,  B of  300,  C of  100,  and  let  D be 
legatee  of  400.  If  virile  portions  be  assessed,  then — 

A will  pay  600  — 4£°  = 133^ 

B „ 300—  4$o  = i33|. 

C „ 100  — = 133^ 

400 

*P-  3*>  *>44>§  115  OP- 


1,000 

D’s  legacy 

»4  1149,  h.  op. 

I 115*,  h.  op. 


Attempt  at  a 
solution  of  the 
difficulty. 


Arithmetical 

test. 
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C would  have  to  pay  £3}  + his  own  share  of  100,  which,  as 
no  one  is  bound  ultra  vires  hereditatis^  would  be  absurd,  on  the 
other  hand,  if  the  division  were  pro  rata,  every  100  aurei  would 
be  clearly  taxed  according  at  40  aurei,  ergo, — 

A would  pay  240  aurei  on  his  600 
B „ 120  „ 300 

C M 40  „ io° 

D’s  legacy  — 400  1,000 

Or,  in  other  words,  the  dividend  on  each  would  he  at  the  rate  of 
40  per  cent.  A would  have  360,  B 180,  and  C 60  aurei  clear» 

§ >785- 

The  action  that  accrues  out  of  the  hareditatis  aditio  is 
termed  actio  personalis  ex  testamento , and  is  competent  to  legatees 
and  heirs  by  trust  for  the  purpose  of  obtaining  their  legacies  and 
bequests,  with  all  increments  and  interest,  from  the  date  of  die 
acceptance  of  the  trust  or  aditio,  and  with  indemnity  for  that 
degree  of  laches  which  may  accrue  under  the  particular  circum- 
stances of  the  case. 


§ 1786. 

When  one  has  received  in  error  a sum  of  money  in  pay- 
ment of  a debt  not  due  in  fact,  it  is  termed  a solutio  in- 
debiti.1 To  create  the  obligation  to  restore  such  sum,  it  is 
necessary,  first.  That  a sum  have  been  paid, — That  such  pay- 
ment was  not  due  in  feet, — That  it  was  made  in  consequence 
of  a pardonable  misapprehension  of  the  state  of  the  case, — 
That  the  other  party  had  no  claim  even  by  natural  law.  A 
doubt  or  error  must  exist,  for  if  the  payment  have  been  made 
wittingly  it  amounts  to  a gift,* — if,  on  the  contrary,  paid  under 
doubtful  circumstances,  it  is  recalhMe,  quasi  contraxissem , as 
though  an  agreement  to  this  effect  had  been  entered  into,  and  is 
taken  to  be  a loan  having  affinity  to  a mutuum , whether  the 
receiver  believed  or  not  that  such  sum  was  due. 

In  order  to  confer  the  right  of  recovery  in  certain  exceptional 
cases,  it  must  be  a question  de  damno  vitando , not  de  lucro 
captando — that  is,  the  payer  must  prove  generally  that  his  pro- 
perty will  be  diminished,  nut  it  will  however  not  suffice  that  he 
procede  with  a view  of  increasing  it ; thus,  if  a son  pay  his 
father's  debt  under  a mistaken  impression  of  his  liability  to  do  so, 
he  may  recover, — not  so,  however,  if  an  heir  pay  a legacy  with- 
out deduction  of  the  felcidian  fourth. 

1 P.  3,  a 8,  6.  * P.  50, 17,  53. 
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The  great  question  of  how  far  ignorance  of  the  law  excuses  The  question  of 
some1 *  on  the  faith  of  the  passage  of  the  Codex,*  cum  quis  jus  whether  juris 
ignorans  indebitam  pecuniam  solverit  cessat  repetitio;  per  igno- 
randam  enim  facti  tantum , repetitionem  indebiti  soluti  competere  recovery  of  a sum 
tibi  notum  esty  declare,  that  ignorance  of  the  law  is  no  excuse,  P**4 *» 
thus  expressed  by  English  lawyers,  who  confessedly  procede  on  • 
this  principle,  ignorantia  legis  neminem  excusaty  whereas  others,3  on 
the  dictum  of  Papinian,4  hold  a different  opinion,  caterum  omnibus 
juris  error  in  damnis  amittenda  rei  sua  non  nocet . It  is  true  certain 
persons— minors,  prodigals,  and  madmen,3  for  instance,  acting  with- 
out the  authority  of  their  guardians,  and  we  may  add  soldiers— are 
allowed  to  be  ignorant  of  the  law ; there  are,  nowever,  means  of 
reconciling  both,  by  laying  it  down  as  a principle,  that  ignorance 
of  the  law  (for  there  is  no  doubt  in  cases  of  ignorance  of  facts) 
will  not  excuse  other  than  the  privileged  persons  above  mentioned, 
but  that  an  error  as  to  its  application  to  the  particular  case  will, 
for  we  find  the  words,  jus  ignorans , ignorance  of  the  law — and 
juris  errory  misconception  of  the  law,  in  opposition.  Before  dis- 
cussing this  question  at  length,  it  will  be  necessary  to  premise 
certain  fundamental  principles.0 

S *787- 

To  recover  an  indebitum  it  must  be  naturaliter  indebitum^  To  enable  re- 
which  admits  of  three  variations  : — Indebitum  naturaliter  et 
civiliter^ — Indebitum  naturaliter  debitum  civiliter^-—  or  Indebitum  indebitum. 
civiliter  indebitum  naturaliter • 

In  the  first  case,  the  indebitum  civiliter  et  naturaliter  tale  is  of  indebitum  natu- 
Course  recoverable,  for  there  is  neither  a civil  nor  a natural  obliga- 
thus  to  pay  a debt  twice,  and  consequently  the  recovery  is  pro- 
tected by  tne  condictio  indebiti . 

In  the  second  case,  where  an  indebitum  naturaliter  has  been  indebitum  natu 
pud  civilitery  the  debt  must  be  so  constituted  as  to  be  legally  ^f^dcWtum 
recoverable  or  not, — if  the  latter,  the  condictio  indebiti  will  not  °T1 
apply,  as  where  the  depositary  had  denied  a depositum  miserabile , 
and  had  consequently  suffered  condemnatio  in  duplum  ; butwhere 
no  action  lies,  the  condictio  indebiti  applies,  — this  may  arise 
in  the  case  of  a contract  obtained  by  intimidation,  die  performance 
of  which  is,  stricti  iurisy  compellable,  and  should  the  remedy  by 
exceptio  metus  fail,  that  by  the  condictio  indebiti  will  hold  good. 

In  the  third  case,  if  the  natural  obligadon  be  such  as  have  no  indebitum  dviu 
remedy  in  law  for  breach,  and  be  wittingly  paid,  the  condictio  will 
not  lie,  but  it  will  lie  where  such  remedy  attaches,  for  a woman  ter* 
laving  paid  a surety-bond  may  recover,  the  natural  law  in  this 

1 Fathi  carat,  cont r.  1.  8,  c.  106, — I.  10,  Frick,  din.  de  indeb.  10L  perig.  j.  c.  ad 

c.  xt  1 Guj.  ok.  L 5,  c.  39 ; DonelL  com.  indeb.  cond.  unit, 

j.  c.  L 14,  c.  14;  Hunn.  ret.  L 3,  tr.  3,  4 P.  as,  6,  8. 

part  a,  qu.  3 ; Baro,  Opp.  T.  3,  p.  148.  • P.  ia,  6, 19. 

* P.  I,  18,  10.  6 Vide  % 1793,  h.  op. 

* Vina.  qu.  teL  1.  1,  c.  47 ; Alb.  PhiL 
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case  being  superseded  by  the  civil  law  ; but  if  a filius  familias  i 
money  borrowed,  he  cannot  sue  by  condictio  indebiti . The  n ^ 
is  this,  that  the  Roman  law,  although  it  does  not  confirm] 
natural  obligations,  yet  it  does  not  revoke  them,  except  in 
cases  as  above. 

§ 1788. 

The  terms  upon  which  the  recovery  of  a claim  upon  a 
not  of  right  may  be  allowed,  are  most  uncertain,  and  hr 
satisfactory.1  One  of  the  principal  authors  on  natural  oblij 
has  laid  down  substantively  the  following  four  broad  rules.® 

The  first  rule  is  : — 

If  the  law  forbid  an  act,  or  declare  it  to  be  indispensably 
saiy,  whatever  may  be  done  in  contravention  of  the  law  is  ii 

If  any  one  do  an  act  in  contravention  of  die  law,  paying  or 
tributing  to  its  fulfillment  in  some  way,  a condictio  indebiti , 
perly  so  termed,  takes  place,  in  so  far  as  the  defendent  may  ~ 
putting  into  issue  his  claim  arising  out  of  an  illegal 
it,  nevertheless,  is  not  a general  consequence  that  reclamation 
be  commonly  allowed  in  such  prohibited  cases. 

The  condictio  indebiti  presumes  a payment  in  error ; but  if 
be  not  the  case,  the  reclamation  cannot  be  had,  neither  will 
condictio  sine  causa  lie,  because  the  plaintiff  has  also  on  his 
acted  tortuously.3 

To  this  there  are  certain  exceptions.  Where  the  payor  ) 
not  the  free  disposition  of  his  property  at  the  period  at  which 
made  the  payment.4 

If  the  transaction  be  held  to  be  invalid,  lest  some  one 
crafty  representations  be  defrauded  of  that  which  rightful! 
longs  to  him.  Thus,  a gift  exceeding  300  solidi  is  reclaim! 
made  without  judicial  registration.5  The  rule  is  otherwise 
women  pay  that  due  upon  an  intercessio  wittingly,  and  not 
neously.®  This  is  referable  to  the  peculiar  policy  of  1<  J 
with  respect  to  the  intercession  of  women,  for  even  a woman 
obligate  herself  by  an  act  injurious  to  herself,  if  the  injiny  i 
patent ; but  the  case  of  intercessio  is  not  admissable  here, 
the  damage  is  uncertain  and  remote : if,  therefore,  she 
which  she  was  bound  to  pay  by  the  terms  of  her  surety 
knowing  that  she  could  not  have  been  sued  thereupon,  she 
no  assistance  from  equity  because  she  is  herself  in  dolo. 

If  the  contract  be  prohibited  because,  upon  general  principles^ 
that  which  is  given  or  paid  is  and  ought  to  remain  his  who  would 
divest  himself  thereof, — as  when  a person  concludes  an  extw- 


-r 


1 Hert.  dio.  de  cond.  civiliter  deb.  na- 
turaliter oputc.  vol.  X,  pt.  3,  p.  94,  sq. 

* Weber,  nat.  Verbind.  (natural  obliga- 
*>»"•),  $ 7 Si  et»q. 

* N.  ia,  7,  % j. 

4 A pupillus  contracts  and  pays,  sine 


auctoritate  tutoris,  * 750,  h.  op.  If  pm* 

mised  before  majority,  but  paid  after,  As 
payment  cannot  be  disturbed. 

4 Hopfner,  L c.  * 4x4. 

•Vide*  16x8,  h.  op. 
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The  second  rule. 


The  third  role. 


judicial  contract  respecting  an  estate  legated  to  him  for  his  future 
sustenance,  and  parts  with  the  property  in  such  legated  land. 

If  a creditor  be  especially  disliked  personally  by  the  legislator  on  Fourth  excep- 
aceount  of  an  unfair  benefit  which  he  derives  from  a transaction,  ^oat 
inasmuch  as  it  is,  in  fact,  he  only  who  is  charged  with  a trans- 
gression of  die  law,  so  much  interest  as  has  been  paid  over  and 
above  the  legal  rate  is  reclaimable, — and  in  like  manner,  a quota 
JUrghren  to  an  advocate.1 

The  recovery  of  that  which  has  been  lost  at  play  is  a special 
case,  on  the  ground  of  the  loser  having  transgressed  the  law 
equally  with  the  winner. 

In  like  manner  the  special  exception  founded  on  the  opinion  of  Fifth  exception. 
Papinian,4  that  a dos  given  in  consideration  of  an  incestuous 
marriage  not  had,  is  recoverable. 

The  second  rule  is : — 

If  the  law  have  utterly  deprived  an  obligation  thitherto  binding 
of  ks  operative  power,  and  the  debtor  nevertheless  have  paid  in 
«or,  a condictio  indebiti  will  lie.  Thus,  when  a debtor  has  for- 
faited his  rights  by  private  violence.’  If  one. pay  a debt  of  which 
be  has  been  absolved  by  a judgment  in  all  respects  regular  and  valid. 

/The  third  rule  is  : — 

In  transactions  naturally  permitted  and  not  civilly  prohibited, 
but  to  .which  the  civil  legislation  has  not  given  a fully  operative 
effect,  a condictio  generally  does  not  lie  for  the  recovery  of  that 
vbieh  has  been  paid  for  performance ; hence,  whatever  has  been 
pud  for  the  performance  of  a pactum  nudum  or  adjectum , whereby 
no  action  accrues,4  and  that  which  has  been  paid  on  the  obligation 
aft  man  alieni  juris  f is  reclaimable. 

Donationes  inter  virum  et  uxorem  form  an  exception.  If  a 
mimed  person  make  a gift  and  then  revoke  it,  such  is  recoverable. 

The  fourth  rule  is : — 

No  recovery  can  be  had  in  the  case  of  a natural  obligation, 
tftfeh  was  in  fact  in  all  respects  operative  in  its  commencement, 

,)it  the  full  effect  of  which  has  been  impaired  by  the  civil  laws 
^.account  of  supervenient  circumstances»  Take  the  case  of  pay- 
Mtt  after  prescription  has  run  against  the  action,  or  of  the  pre- 
of  a creditor  in  concursu : or  where  the  law  permits  the 
ifmat  to  retire  from  a contract  otherwise  obligatory,  on  account 
tfftdmnge  in  the  supervenient  circumstances,  notwithstanding; 
tfag  the  natural  right  of  compulsion  does  not  allow  him  to  do  so,® 

§ 1789. 

We  now  come  to  the  examination  of  the  great  and  much-vexed 

’BSffrcr,!.  c.  $ 717.  * Hopfner,  1.  c.  t 1040.  L.  Julia,  de  vl 

*F.  IS,  7»  5 S Weber,  1.  c.  $ 77,  3rd  publica  vel  privata,  c.  a.  4,  7.  A creditor 
dfc  Wheat  die  aaas  la  tttrfi*  there  ie  no  helping  himeelf. 

tiou,  and  fari  deficto  fotior  ut  cmdktio  4 Hbpfher,  1.  c.  $ 747  $ et  vide  $ *5»*t 

rvf  but  as  the  dot  u given  In  con-  h.  op. 

Son  of  marriage,  not  of  proatitution,  9 Id.  $ 736. 
tmOaio  indebiti  lick  9 Hbpfner,  1.  c.  $ 1010. 
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3ue*tion  of  whether  an  error  of  law  be  a foundation  for  the  cond- 
ictio indebiti , as  well  as  an  error  of  fact . 

The  great  jurist  Thibaut  appears  scarcely  to  have  made  up  his 
mind  decisively  on  this  point.1 

The  argument  of  Sa  vigny*  dearly  shews  that  an  error  of  law 
is  no  ground  for  the  condtctio  indebiti ; and  this  is  perfectly  con- 
sistent with  the  views  of  the  English  lawyer,  and  proves  that, 
by  whatsoever  process  enacted,  in  later  ages  the  ancient  fiction  of 
the  law  being  obligatory  on  the  parties  to  it  was  preserved,  fiction 
though  it  might  have  been. 

Now,  if  a legacy  have  been  imposed  upon  an  heir,  per  damna - 
tionemy  under  an  impossible  condition,  and  such  heir  has  never- 
theless paid  it,  he  can  have  his  condictio  indebiti  ,*s  in  like  manner, 
where  the  price  of  a commodity  is  left  to  be  fixed  by  a third 
party,  and  the  purchaser  have  paid  such  price.4  In  both  these 
cases  the  validity  of  the  obligation  was  a matter  of  controversy 
before  the  age  of  Justinian,  and  therefore  can  hardly  be  adduced 
in  fairness  as  conclusive  in  favor  of  the  proposition,  error  juris 
nocety  under  his  legislation. 


§ »79°* 

There  are  certain  cases  in  which  an  error  of  law  is  itself 
generally  pardonable,  but  this  is  upon  the  ground  of  such  persons 
being  deficient  in  legal  status, — as,  for  instance,  a minor ; and, 
in  like  manner,  a woman  who  has  paid  a surety  bond  in  ignorance 
of  the  Senatus  Consultum  Velleianum ,5 

It  is  clear,  that  if  the  payee  have  in  any  way  originated  the  error, 
or  wittingly  promoted  it,  he  is  guilty  of  a dolus,  and  is  then 
obnoxious  to  a condictio  furtiva,  — thus,  furtum  fit , cum  quis 
indebitos  nummos  sciens  acceperit  :6  and  here  it  becomes  immaterial 
whether  it  be  an  error  juris  or  error  facti . Savigny7  extends  this 
to  the  indebita  obligatio ,8  and  remarks,  that  if  he  have  no  condictio 
indebiti  under  such  circumstances,  he  has  clearly  a doli  actio . 
The  latter  being  the  better  and  usual  remedy,  he  would  doubtless  * 
prefer  it  to  that  learned  author’s  doubtful  experiment. 

Pains  must  be  taken  to  understand  the  maxim  “ that  no  one 
must  enrich  himself  at  another’s  expense,”  advanced  in  support  of 
the  admissability  of  the  error  juris , in  its  right  meaning,  with 


1 Pand.  § 29 ; Braun,  p.  41-43 ; Wan- 
gerow,  Pand.  1,  p.  100-1. 

9 Syst.  d.  heut  R.  R.  voL  3,  app.  viii. 
$ xxxv.  p.  447.  The  great  wordiness,  dif- 
fosencss,  and  excessive  sophistical  speculation 
of  this  author,  renders  him  tiresome  to 
peruse  and  dangerous  to  confide  in;  it  is, 
therefore,  imprudent  to  recommend  him  to 
the  novice,  whose  limited  general  legal 
knowledge  might  be  led  away  by  his 
ideality,  or  wearisd  by  hts  verbiage,  without 


seizing  the  acknowledged  gems  he  disinters. 
Thibaut,  when  he  errs,  and  that  is  not 
often,  errs  on  the  ride  of  pragmatical  suc- 
cinctness. v.  Savigny's  work  has  no  index. 

* Gains,  3,  § 98. 

4 Id.  * 140. 

* P.  12, 6, 11  j P.  50,  17,106  ; Miihlen- 
bruch,  p.  417. 

* P.  13,  1,  18. 

7 1-  c.  p.  450. 

* P-  »9.  >.  J»  $ * I P-  *.  14»  Sh  Pr* 
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reference  to  this  question,  since  its  application,  if  not  properly 
restricted,  would  lead  to  the  annihilation  of  all  trade  and  com- 
merce, by  annulling  every  bargain  which  the  one  party  had  made 
improvidently  or  through  gross  ignorance  of  his  business;  this 
maxim  can  therefore  be  applied  only  where  there  is  imputable  legal 
presumption  of  fraud,  as  in  the  case  of  a lesion  above  the  half.1 * 

$ 1791. 

It  is  urged,  by  those  who  would  admit  an  error  of  law,  that 
in  the  title  de  condictione  indebiti , “ error"  is  simply  mentioned 
without  any  qualification  as  to  whether  an  error  of  feet  or  of  law 
be  meant,  and,  at  all  events,  without  the  express  exclusion  of  this 
latter 5 but  it  may  be  answered,  that  it  is  unnecessary  to  explain 
the  nature  of  this  error  in  every  sentence,  and  that  it  is  sufficient 
that  the  principle  be  enunciated  in  certain  places,  for  which 
the  title  de  juris  et  facti  ignorantia ,*  is  one  of  the  most  fitting. 
Thus  the  doctrine  of  duress  and  coercion  is  laid  down,  once  for 
all,  to  be  such  fear  only  as  arises  from  some  great  ill,  not  the 
timidity  of  an  effeminate  mind,3 * *  and  is  not  defined  afresh  in  every 
case  in  which  it  occurs. 

It  is  asserted  that  the  existence  of  error  is  in  truth  only 
required  in  the  condictio  to  repell  the  presumption  of  gift, 
cujus  per  errorem  dati  repetitio  est , ejus  consulto  dati  donatio  est  fi 
but  such  an  intention  exists  as  little  in  errors  of  law  as  of  feet. 
The  real  reason  is,  that  the  assertion  of  gift  is  the  easiest  way  of 
accounting  for  the  payment  of  money  not  due.  Hereupon 
de  Savigny  remarks, — It  does  not  follow  hence  that  this  is  the  only 

Sound,  and  that  in  default  thereof  the  converse  must  obtain. 

n the  contrary,  every  application  of  the  condiction  requires  a 
positive  basis,  this  lies  in  the  error,  but  the  error  must  without 
exception,  in  order  to  be  operative,  be  free  from  the  imputation 
of  blame  j consequently  it  cannot,  inter  alia,  be  an  error  of  law. 

§ 1792. 

We  now  come  to  the  passages  in  the  Codex  which  appear 
conclusively  to  decide  this  question, — Cum  quis  jus  ignorans 
indebitam  pecuniam  soherit  cessat  repetitio.  Per  ignorantiam 
enim  fecti  tantum , repetitionem  indebiti  soluti  competere  tibi 
natum  est fi 

Si  ...  . indebitam  errore  fecti,  olei  materiam  spospondisse 
....  animadverterit  ....  condicentes  audiet  fi 
Error  fecti,  necdum  finito  negotio  nemini  nocet  fi 
Si  per  ignorantiam  feed  non  debitam  quantitatem  pro  alio  solvisti 
....  restitui  eo  agente  providebit  fi 

1 P.  i»,  6,  14;  P.  jo,  17,  206 ; pr.5  P.  38,  1,475  P.  47,4,7,^25  P. 

MiUcabncb,  p.  417.  46,  2, 12. 

9 P.  ia,  6,  passim,  et  specialiter,  9,  pr.  * C.  1, 18, 10. 

• P.  4.  2,  s,  6.  • C.  1, 18, 6. 

• P.  50, 17,  53  5 Id.  82  i P.  39,  5,  29,  7 C.  1,  18,  7.  • C.  4,  5,  6. 
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Fidei  commissum  vel  legatum  indebitum  per  errorem  facti  solutum, 
repeti  pesse , explorati  juris  est*1 * * 

To  these  passages  it  is  objected  that  they  are  portions  of 
rescripts,*  that  we  are  ignorant  of  the  context,  and  may  con- 
sequently suppose  they  applied  to  particular  or  exceptional  cases. 
Now  this  argument  would  apply  to  all  rescripts  whatever,  besides 
these  excerpts  as  they  are  introduced  must  be  intended  to  be  gene- 
rally applicable,  otherwise  no  authority  can  be  attached  to  any 
such  fragments ; moreover,  they  are  introduced  under  a particular 
title,  to  which  at  least  they  must  be  intended  to  apply  throughout 
Moreover,  when  the  rescript  is  intended  to  have  a limited  effect, 
it  is  dearly  stated,  as  in  the  case  of  the  non-recovery  of  the  falcidian 
fourth  ; when  a general  prindple  is  enunciated  in  a rescript, 
we  often  find  ilia  pars  rescripti  generalis  est  ;s  and  this  is  to  be 
understood  of  all  rescripts  introduced  into  the  Codex,  where  they 
are  not  expressly  restricted  to  a particular  case ; of  this  we  have 
the  following  instance. 

Whoso  neglects  to  retain  his  falcidian  fourth  cannot  recover  it 
condictione  indebiti .4  Paulus  begins  by  enunciating  a general 
proposition,  and  then  follows  the  exception,  £>uod  si  ideo  per  repe- 
titionem ejus  pecunia  habere  credant , quod  imperitia  lapsi  legis  fat- 
cidia  beneficio  usi  non  sunt : sciant  ignorantiam  facti  non  juris 
prodesse  : nec  stultis  solere  succurri  sed  errantibus . 

In  this  passage,  the  mention  of  the  falcidian  fourth  is  purely  gra- 
tuitous, because  the  error  of  fact  is  admitted  to  justify  recovery — in 
this  case,  therefore,  we  know  the  context  $ an  exception  it  can- 
not be,  for  then  it  would  amount  to  the  general  proposition, 
that  an  error  in  law  is  always  a basis  of  the  condictio,  and  an 
error  in  fact  only  when  expressly  stated,  which  is  manifestly 
untrue. 

Indebito  legato , licet  per  errorem  juris  a minore  soluto%  repeti- 
tionem ei  decerni,  si  necdum  tempus , quo  restitutionis  tribuitur 
auxilium, , excesserit , rationis  est.5 

Here  an  error  of  law  is  expressly  excepted  in  the  case  of  a 
minor,  obviously  upon  the  ground  of  the  general  favor  shewn  to 
that  class  5 but  a restrictive  condition  is  added, — he  is  required  to 
sue  within  the  time  generally  appointed  for  restitutions  on  the  plea 
of  minority. 


§ *793- 


Those  who  support  the  opposite  opinion,  juris  errorem  nocere5 
rely  upon  the  following  passages. 


1 C.  4,  5,  7.  from  the  particular  cncumatanc ea  with 

* Miihlenbruch,  p.  4x7-431.  which  they  were  accidentally  incumbered. 

* t.  S nr.  SysL  d.  Heut.  R.  &.  L c.  p.  4C7  4 C.  6,  50,  9,  ^ 5. 

and  $ 24,  n.  k.  taya  with  justice,  that  tne  * C.  x,  33,  jf. 

Romans  well  knew  how  to  treat  rescripts,  • P.  36,  4,  t,  pr. 

so  as  to  separate  the  principle  they  enunciated 
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A testamentary  heir  must  give  the  legatees  security  for  the  pay- 
ment of  legacies  : from  this  obligation  the  testator  himself  could 
not  absolve  him  previously  to  the  rescript  of  Aurelius.1  Now  if 
a heir  had  nevertheless  given  security j if  he  knew  nothing  of  the 
contrary  disposition  in  the  testament,  he  could  clearly  claim  the 
benefit  of  the  condictio  indebiti  to  annul  it ; but  how  if  he  should, 
from  an  error  in  his  law,  have  held  this  rescript  to  be  inoperative,  and 
so  have  committed  an  error  juris . Ulpian  says,  Ad  bac  tamen 

benigne  quis  dixerit , satisdationem  condici  posse . 

De  Savigny9  explains  this}  by  stating  that  this  rescript  was, 
strictly  speaking,  no  law,  although  admitted  into  the  Semestria , 
and  founded  on  the  practical  necessity,  that  it  might  be  therefore 
considered  as  law  only  so  for  as  to  give  the  praetor  the  discretion 
of  overlooking  an  excusable  error  of  law,  benigne  quis  dixerit , and 
granting  the  condictio  nevertheless. 

Error  ejus  qui  se  municipem  aut  colonum  existimans , munera 
civilia  suscepturum  promisit , defensionem  juris  non  excludit.*  This 
may  be  just  as  well  an  error  of  foct. 

Pomponius  quoque  refert  lib.  xxviii.  Cum  quidam  hares  rogatus 
esset)  fratris  filia  complures  res  dare  ea  conditione  “ ut  si  sine  liberis 
decessisset  restitueret  eas  haeredi,”  et  bac  defuncto  baredey  baredi 
ejus  cavisset  “ se  restituturam.”  Aristonem  putasse  in  integrum  resti- 
tuendam. Sed  et  illud  Pomponius  adjecit , quod  potuit  incerti  condici 
haec  cautio  etiam  a majore : non  enim  ipso  jurey  sed  per  condictionem 
munitus  est.* 

Ulpian  here  says  in  effect  that  women  in  his  time  were  pro- 
tected by  the  conduction,  even  after  their  majority,  because  in  his 
rime  women  were  excepted  from  the  general  rule,  and  were  there- 
fore not  answerable  for  errors  of  law.5  Or  the  error  may  have 
been  one  of  foct.  • 


Si  anis  servum  certi  nominis  y6  aut  quandam  solidorum  quantitatem , 
vel  aliam  rem  promiserit } • et  cum  licentia  (ei)  fuerat  unum  ex  bis 
solvendo  Uberari , *utrumquey  per  ignorantiam  dependerit : dubi- 
tabatur, cujus  rei  daretur  a legibus  ei  repetitio,  utrumne  servi  y 
am  pecunia:  et  utrum  stipulator , an  promissor  babeat  hujus  rei 
facultatem  f Et  Ulpianusy  quidem  electionem  ei  prastaty  qui 
utrmsuque  ac  cepit  y ut  hoc  reddat , quod  sibi  placuerity  et  tam  Mar- 
ceBusnj  quam  Celsum  sibi  consonantes  refert . Papinianus  autem 

ipsi)  qui  utrumque  persolvit y electionem  donat : qui  et  antequam 
dependat  i ipsam  habet  electionem , quod  velit  prastarey  et  bujus 


1 P.  *,  14,  46;  a 6,  54,  *!  v.  Sav. 
L c-  $ ii.A.  v,  admitted  into  the  Semestria 
D.  Aurelius. 


• L c.  91,  461,  § 24,  cit.  Other 
aloft  other  cxpbnatiant  * Cvjadus, 
$v.  H)9»  **Be»  upon  the  tmallnew  < 
isttiqt, — a futile  ground  $ Donellus, 
| *S,  says  it  ia  aa  indebita  fromim 

arftrif,  which  makes  no  difference ; ( 


Pand.  Sol.  13,  p 145,  that  it  is  a special 
exception  to  uphold  the  ultima  voluntas. 

* P-  JO.  «.  »7.  h *0. 

4 P-4.4. 

4 In  such  case  mmmta  must  be  read  far 
munitus, — a reading  testified  by  eery  old 
editions. 

f C.  4*  5,  10. 
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Taxes  paid  in 
error. 
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fidei  commis- 
sum. 


Error  as  to 
female  orna- 
ments. 


sententia  sublimissimum  testem  adducit  Sahium  Julianum  summa 
auctoritatis  hominem , et  fratorii  edicti  (perpetui)  ordinatorem . 
Nobis  hdc  decidentibus , Juliani  et  Papiniani  sententia  placet , ut 
ipse  habeat  electionem  recipiendi , qui  et  dandi  habuit . 

Here  one  of  two  things  has  been  promised  alternatively,  and  by 
a mistake  both  have  been  delivered.  Now  here  there  is  no  doubt 
that  one  can  be  demanded  back,  but  the  right  of  selection  is  doubtful. 
Justinian  gave  the  right  of  choice  to  the  reclaimant  debtor.  It  is 
here  not  indispensable  to  suppose  an  error  in  law ; the  contents  or 
interpretation  of  the  stipulation  might  have  been  open  to  question, 
especially  if  the  fulfilment  of  the  condition  depended  upon  the  heir 
and  not  on  the  original  debtor.  De  Savigj./  very  naturally  thinks 
it  impossible  that  when  so  many  jurists  were  discussing  the  col- 
lateral point  not  one  should  have  thought  the  principal  one  worth 
mentioning,  if  there  had  been  any  error  in  law  as  to  the  nature  of 
the  alternative  obligation. 

Si  quid  autem  indebitum  per  errorem  solventis  publicanus  accepit , 
retro  eum  restituere  oportere  Divi  Severus  et  Antoninus  rescripserunt .l 
Here  the  onus  appears,  by  the  word  accepit , to  be  thrown  on  the 
tax-collector,  for  otherwise  it  would  be  si  quis  publicano  per  errorem 
indebitum  solvit . The  tax-collector  is  bound  to  know  the  law 
under  which  he  acts,  consequently  a dolus  is  imputable  to  him,  if 
he  receive  more  than  is  due,  or  that  which  is  not  due, — and  in  such 
case  the  payer  is  not  responsible  for  an  error  of  law  ; but,  on  the 
other  hand,  it  may  be  a mere  error  in  fact,  by  a mistake  in  the 
weight  or  measure  of  the  objects.* 

Qua  fidei  commissa  moriens  libertis  viri  debuit , eorundem  pra- 
diorum  suis  quoque  libertis  fructum  reliquit ; juris  ignoratione  lapsi ^ 
qui  petere  pradia  ex  mariti  testamento  debuerunt , se  dim  dum  fidei 
commissum  inter  cateros  longo  tempore  perceperunt ; non  ideo  per- 
emptum videri  petitionem  prioris  fidei  commissi  constitit .s  This  is 
a unilateral  transaction,  not  obligatory  by  its  very  form,  in  which 
no  condition  is  needed. 

Si  filia  nupta , qua  dotem  conferre  debuit  per  errorem  cohart dum 
ita  cavit : u ut  quod  a marito  recuperasset  pro  partibus  haeredi- 
tariis  solveret.”  Nihil  ominus  arbitrium  familia  herds  eunda  sic 
arbitraturum  Papinianum  scribit , ut  etiam  si  constanti  matrimonio 
ipsa  diem  suum  obierit , conferatur  dos:  nam  imperitia  (inquit) 
cohaeredum  jurisdictionis  formam  mutare  non  potuit .4 

Here  no  error  in  law  is  even  charged ; in  other  respects  the 
remedy  by  condicdon  is  not  required,  on  account  of  the  unilateral, 
and  consequendy  non-obligatory,  nature  of  the  case. 

Ornamentorum  appellatione  western  muliebrem  non  contineri  nec 
errorem  haeredis  jus  mutasse  respondi .5 

This  is  a question  of  interpretation,  which  therefore  partakes  of 


' P-  39»  4»  *6*  $ *4-  4 p-  »°>  *»  *°>  Pr- 

* P-  39»  4»  «*»  $ 7.  • P.  34,  *,  J7* 

* P-  3*»  •»  79- 


Digitized  by  v^ooQle 


OBLIG.  QUASI  EX  CONTRACTU — 30LUT.  BT  CONDICT.  INOEB.  127 

be  nature  of  a fact.  It  may  be  that  the  error  of  the  heir  may  lead 
d a delivery  or  a unilateral  declaration  only,  which  would  not 
k obligatory,  and  therefore  have  needed  no  condictio  indebiti . 

There  is  another  passage,1  too  long  to  set  out  in  this  place,  in 
irhich  the  question  upon  which  the  decision  is  given,  the  error 
xroches  not  the  rule  of  law,  but  the  subsumptio  facti,  and  par- 
takes, for  this  reason,  of  the  nature  of  an  error  facti. 

There  are  two  laws  in  the  corpus  juris  which  require  mention  Two  exceptional 
t>efore  quitting  this  subject,  on  account  of  this  peculiarity.  The  kiaU- 

first  is,  where  a debt  is  paid  before  due,  no  condictio  indebiti  lies.*  ** 

And  the  second,  that  when  a person  pays  in  error  a debt  not  due,  The  first  of  a 
in  any  of  those  cases  where  a nne  of  double  the  amount  is  imposed  ^ P“d  before 
as  an  indemnity,  ubi  lis  inficiando  crescit , no  condictio  lies.1  Thus,  The  second  the 
wboso  denies  a depositum  miserabile  may  be  sued  in  duplum ; caseofacom- 
now,  if  such  a depositum  be  demanded,  and  the  alleged  depositary  P*0111*** 
cannot  call  to  mind  his  having  received  it,  but  after  having  paia, 
upon  the  representation  of  the  supposed  depositary,  nevertheless 
find  that  he  in  feet  never  received  any  such  deposit,  he  has  no 
remedy  by  condictio. 

The  supposition  upon  which  this  apparent  injustice  is  supported  To  avoid  the 
is,  that  the  depositor  has  his  actio  in  duplum  for  the  denial  of  such  duph  ?ce1Um 
deposit,  and  the  depositary,  in  order  to  save  himself  from  such 
consequences,  compromises  the  action  by  payment  of  the  simple 
value,4  animo  transigendi ; for  the  condictio  indebitiy  founded  on 
the  allegation  of  error  respecting  the  existence  of  a debt,  is  inopera- 
tive where  a compromise  has  taken  place. 


§ *794- 

The  error  in  feet,  which  is  always  the  basis  of  the  condictio 
indebitiy  is  taken  as  existing,  the  proof  of  the  negative  is  therefore 
thrown  on  the  receiver ; but,  on  the  contrary,  the  existence  of 
errors  of  law,  which  we  have  seep  are  only  admissable  in 
particular  exceptional  cases,  is  not  taken  for  granted.  Thus,  he 
who  has  a possessory  title  in  virtue  of  usucapion,  is  not  required 
to  prove  the  error  of  feet  which  may  be  consistent  with  his  bona 
fidei  titulus.  In  like  manner,  the  expiry  of  the  tempus  agnitionis 
begins  to  run  from  the  day  on  which  the  bonorum  possessor  has 
beat  proved  to  have  had  the  first  knowledge  of  the  delatio .5 

If  die  existence  of  the  debt  be  a matter  of  doubt,  the  reclaimant 
is  generally  bound  to  prove  the  non-existence  of  the  debt ; hence 
incidentally  the  mistake  out  of  which  the  error  arose,  not  on 
account  of  the  general  nature  of  the  error,  but,  on  the  contrary, 
by  reason  of  the  peculiar6  circumstances  of  the  case,7  qui  emm 


•P.  11,6,3*. 
t * Hopfaer,  L c.  $ 76*. 

5t  45  k 4»  S 7* 
»inn.  Com.  in  I.  3, 28,  S 7 • 


Onus  probandi  . 
generally  lies  on 
the  receiver.  * 


Usucapio. 
Bonorum  pot- 


Doubtfml  cases, 
burthen  of  proof 
lies  on  the 
payer. 
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solvit  nunquam  ita  nsupinus  est,  ut  facile  suas  pecunias  jaci 
indebitas  effundat  . ...  et  tdeo  eum,  qui  dicit  M 

solvisse , compelli  ad  probationes , quod  pro  dolum  accipientis : 
aliatum  justam  ignorantiae  causam  indebitum  ab  eo  solutum . 
in  the  excepted  In  the  except»!  cases  of  minors,  women,  soldiers,  peasan 
Croof ^ocath^  ot^cr  fiuc^  u m notoriously  ignorant  of  business,  simpt 
«cdvtrT 0n  e*careless,  the  burthen  of  the  proof,  on  the  contrary,  lies  01 
receiver,  on  account  of  these  qualities  in  the  payer. 

Judge  hxedb*  There  are  other  cases  between  these  extremes  which  are  1c 
^ntti  tTnut  discretion  the  judge.  The  general  rule,  however,  is 
the  burden  of  the  assertor  of  an  error  facti  will  receive  prima  facie  credit  fa 
proof  on  either  truth  of  it,  where  there  is  no  particular  reason  for  believing 
part3r’  contrary. 

§ 1 * * 795» 

General  prin-  It  now  remains  to  set  forth  the  two  general  principles 
the  doctrine  of  error  is  founded.  The  first  is,  that  < 
trine  of  error  excludes  the  presumption  of  free  will ; this  startling  prop» 
results  from  the  expression  that  if  an  act  is  to  prevail,  as  a 
prewmpdo/of  declaration  of  volition,  it  must  not  rest  on  error. 
free  will.  Labeo  ait , si  patiente  vicino  opus  faciam  ex  quo  id  aqua  p 

noceat ; nan  teneri  me  actione  aqua  pluvia  arcenda*1 

Sed  hoc  ita,  si  non  ter  errorem  aut  imperitiam  deceptus  f i 
nulla  enim  errantis  voluntas  est. 

Binding  effect  Secondly,  when  an  act  shews  no  binding  effect  on  the  hot  < 
•tnhle  onX*~  £^crc  » still  less  reason  that  it  should  be  adduced  as  the  basis 
&ce  of  the  act.  right,  when  founded  on  error. 

Introduction  of  The  other  principle  is,  that  die  error  facti  is  available  i 
cases,  but  the  error  juris  only  in  avoidance  of  damage,  not  i 
to.  a benefit  is  sought  to  be  obtained.  This  principle  soqn  appe 

to  be  erroneous,  and  practically  useless;  its  origin  is  tt 
sought  in  the  privilege  of  women  to  avail  themselves  of  an  ( 
of  law  as  well  as  of  net,  except  in  cases  of  large  gifts.  *1 
maxim  fell  pretty  generally  into  dissuetude  in  the  later  law, 
has  crept,  through  the  inadvertence  of  the  compilers,  in  taking 
sages  from  the  ancient  iurists  without  expunging  the  obsolete  p 
which  thus  enunciated  a false  principle,  and  presented  a decef 
appearance. 

S *79$- 

JStlr:  The  principal  object  of  the  condictio  indtbiti  is  restitution  of 

turionis  ret  fungibiUs  of  Tike  description  and  quality,  and  consequent^ 

fungi  biles.  resembles  the  mutui  actio?  and  is  a mere  question  of  value.9  j 

plaintiff  has,  however,  no  claim  for  interest  ;4  but  if  other  obp 
have  been  given,  they  can  be  reclaimed,  together  with  all  t! 


1 3«t  St  *9t  * so;  iMe  et  P.  5,  1, 

*t  F- ; F.  *t  It  *5' 

*P.  IS,  6,7,  et  19,  $»,<*65,$  6 


. 1 c.  s.  Gmelin  de  condtcL  fieri  u 
pnest.  Tub.  1769. 

4 C.  4t  5.  »• 
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fruits  and  other  accessions.1 *  The  defendent  is  never  exposed  to 
the  results  of  the  casus,  in  so  far  he  has  not  been  in  mora.*  If 
anything  have  been  promised,  the  action  is  for  the  extinguishment 
of  the  debt,  and  return  of  the  obligatory  writings  ; but  if  it  have 
been  remitted,  for  the  revivi^of  the  debt  and  return  of  the 
receipts.3 

It  lies  against  the  receiver  or  his  heirs,  and  is  not  a stricti  juris 
actioy  because  in  such  case  interest  would  in  no  case  be  demand- 
able.4 * 

The  receiver  must  also  be  in  error,  because  if  he  wittingly 
receive  an  indebitum  as  a debitum^  and  the  plaintiff  state  such  in 
his  libel,  the  condictio  indebiti  will  not  lie,  and  he  must  have 
recourse  to  the  condictio  furtiva , for  there  is  a guilty  knowledge 
and  intent  to  defraud.3 

The  same  law  that  applies  to  money,  goods,  or  anything  of  an 
individual  nature,  as  plate,6  &c.,  equally  applies  to  land  erroneously 
assigned  for  the  payment  of  an  imaginary  debt ; for  if  the  land 
endbsed  or  conveyed  be  of  greater  value  than  the  original  debt, 
the  whole  may  be  recalled,  for  no  one  can  be  forced  into  partner- 
ship against  his  will,  which  would  be  the  case  were  it  held  in  com- 
mon, though  the  former  obligation  (if  anything  were  due)  must 
remain  in  force. 

§ 1797- 

The  datio  ob  causam  qua  non  sequitur  and  sine  causa , the  law  of 
the  j actus y the  curatio  funerisy  the  confinium  agrorum  quorum  fines 
cmfusi  suntj  the  litis  contestatioy  the  condictio  ob  turpem  vel  injustam 
causam y the  receptio  in  navemy  cauponamy  and  stabulum , are  by  some, 
as  has  been  already  observed,  reckoned  among  the  obligations  arising 
out  of  an  implied  contract.  With  respect  to  the  three  first  there 
if  truth  in  the  assumption,  nevertheless  the  first  two  of  these  are 
but  shades  of  the  condictio  indebiti , and  therefore  come  under  that 
head  as  such,  but  not  as  independent  implied  contracts,  and  ought 
not  to  be  distinguished  from  it,  being  in  principle  the  same. 


In  assumpsit  it 
extinguishes 
debt  and  com- 
pels the  return 
of  the  obliga- 
tion. 

Lies  against 
receiver  and 
heirs. 

If  one  receive 
wittingly  he  is 
obnoxious  to 
the  cond.  tint. 
Pleading. 


Datio  ob 
causam  quae  non 
sequitur. 

Curatio  timeris. 
Confinium 
agrorum  quorum 
fines  contusi 
sunt. 

Litis  contestatio. 
Condictio  ob 
turpem  vel  in- 
justam causam. 
Receptio  in 
navem,  caupo- 
nam, stabulum. 
Condictio 
indebiti. 


§ 1798. 

Next  to  the  condictio  indebitiy  and  of  bn  homologous  nature,  is  condictio  causa 
the  condictio  causa  data  causa  non  secutay  the  requirements  of  data  causa  non 
which  are—  sccuta- 

That  Seius  conclude  an  innominate  contract  with  some  one  ; 


1 P.  ix,  6,  7,  & 15,  pr.  5 Id.  »6,  $ 12 ; 
U*  05,  \ 6-8  j Duarennus  ad  T.  de  cond. 
hfcb.  c.  9 5 contra,  Donellus,  L.  4,  c.  18. 

*P.  sty  6,  26,  § 12  j Id.  65,  $ 8. 

‘£.4,5,*;  P.12,6,31. 

4 Mailer  ad  Leyser,  tom.  2 ; Fasciae.  1, 

337- 

VOL.  III. 


* Thib.  Syst.  des  R»  R.  $ 624,  & § 634  ; 
P.  13,  1,  18  ; P.  12,  6,  37 ; P.  47,  2,  43  ; 
I.  4,  6,  $ 14;  Voet.  L.  12,  T.  6,  $ 6; 
contra,  Hellfeld,  jur.  for.  $ 835 } Hopfher, 
1.  c.  $ 953,  n.  2 ; Miihlenbruch,  Pand.  T. 


2,j>.  313*  4- 
• P.  50,  17,  84. 
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promissum  /uit  vult  retro  habere , competit  ei  condictio  causes 


Giving  an  object  in  respect  thereof ; 

With  the  view  of  receiving  an  equivalent  in  substance  or  j 
deed ; 

Which  he  can  in  honor  and  honesty  give  5 

Nevertheless  Seius  does  not  receive  that  for  which  he 
tracted  ; 

Because  Sempronius  cannot  comply  with  his  bargain ; or, 

Will  not  meet  his  engagement,  as  Seius  repents  him  of  1 
contract  ; and 

Prefers  having  back  his  own  to  receiving  that  which 
promised. 

Si  contrahit  quis  innominatim  mercedi  ob  causam 

honestam  data , alius  vero  promissum  vel  nolle  vel  non  posse 

Aliter  paenitet  contractus  et  potius  id  quod  dedit 

. 

causa  non  secuta , 

Under  such  circumstances,  Seius  may  have  his  article 
the  action  termed  condictio  causa  data  causa  non  secuta , 
condictio  ob  causam  datorum  and  condictitia  actio . 

If  money  be  given  not  to  sue,  or  if  given  not  to  manumit  a aI|N 
there  is  no  remedy,  so  long  as  no  suit  be  brought,  or  no  mamoq 
sion  take  place ; but  if  given  affirmatively  or  limited  to  a cefH 
term,  then  the  remedy  becomes  operative,  if  the  term  be  expudj 
or  the  manumission  do  not  take  place 

Money  given  to  manumit  a slave  who  turns  out  to  be  a j 
man  is  recoverable,  so  also  liberty  by  testament  for  a certain 
and  in  the  codicill  without  mention  of  a sum,  which  sum  l 
nevertheless  been  paid.  A dos  promised  to  a woman  on  her  1 
riage,  and  by  her  order  paid  to  her  betrothed,  is  recoverable  i 
her  if  the  marriage  do  not  follow,  notwithstanding  a condition  i 
the  dos  shall  vest  in  her  on  marriage.*  These  are  a few  of  ( 
most  striking  examples  of  the  causa  data  causa  non  secuta . 


$ 1 799* 

As  belonging  to  the  class  of  contracts  termed  innominate,  it  ’ 
is  ruled  by  the  principles  common  to  those  to  which  it  is  af* 
filiated.  Now  the  point  of  difference  between  nominate  and  fa* 
nominate  contracts  is  generally  this,  that  if  a party  to  a nomimf* 
contract  do  not  fulfill  it,  he  can  be  sued  for  the  fulfillment,  oflfe 
damage  (interesse)  arising  out  of  such  non-feasance;  but  hi  a# 
innominate  contract  the  thing  given  can  be  demanded  back,  became 
the  Roman  law  admits  the  poenitentia  in  these  contracts,  and  Ac 
grantor  has  his  remedy  so  lone  as  the  performance  has  not  ta to 
place  on  the  other  side,  or  the  grantor  has  taken  no  measwts 
towards  the  fulfillment  of  the  contract  amounting  to  acknowWf 


* p*  4>  s>  F-  * 1- 


• P.  12,  4,  9,  pr. 
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ment1  Policy  required  that  in  the  case  of  the  compromise,8  and 
in  the  case  of  such  contracts  as,  by  their  very  nature,  commenced 
with  an  act,  that  the  poenitentia  should  be  excluded  ;3  but  even 
in  some  nominate  contracts,  as  for  instance  in  partnerships,  the 
unilateral  annullment  of  the  contract  was  admissible ; notwith- 
standing, however,  these  anomalies  and  exceptions,  the  jut  poeni- 
tentia continues  to  be  the  distinctive  type  of  the  innominate 
contract.4 

§ 1800. 

The  condictio  sine  causa  arises  where  the  possessor  of  anything 
has  no  valid  possessory  tide,  and  where  it  is  not  competent  to  the 
rightful  owner  to  recur  to  either  of  the  conditions  before  men- 
tioned, or  even  where  there  is  another  remedy.3 

If  money  have  been  deposited  with  a person  who  lends  it  out 
without  the  consent  of  the  depository,  he  is  exposed  to  this  con- 
dition; in  like  manner  where  an  obligatory  writing  has  been 
discharged,  but  not  given  up,  and  the  delivery  of  it  has  been 
refused. 

This  remedy  includes  the  condictio  indebiti , and  is  applicable  to 
quantity,  whetner  measured  or  counted,  or  not  ;6  but  it  will  not 
lie  to  recover  a quantity  promised  without  consideration,  but  only 
for  the  extinguishment  of  the  obligation. 

It  is  doubted  by  Ulpian  what  the  proper  remedy  is  where  a 

raent  has  been  railed  to  a fuller  to  clean,  who  loses  it,  and  pays 
price  to  the  bailor,  who  afterwards  finds  it.  Cassius  thinks  tne 
fuller  has  both  his  remedy  ex  conducto  and  ex  condictione , but  Ulpian 
doubts  if  he  has  the  latter,  inasmuch  as  it  was  not  delivered  sine 
causa,  and  evades  the  question  by  holding  that  he  may  recover  it 
11  quasi  ” sine  causa  datum . 

Where  a person  is  obligated  without  cause  he  has  his  remedy 
other  as  to  the  whole  or  a part ; therefore,  whoso  have  promised 
so  without  a consideration  is  liberated,  or  as  to  fine,  if  only  half 
be  sine  causa J A dos  given  in  consideration  of  an  incestuous 
marriage  which  does  not  take  place  is  condicible,  because  the  mar- 
riage is  null,  and  there  is  therefore  a failure  of  consideration. 


3»  i 3»  * W-  5»  P*-  S 3»  45 
Noodt  prob.  L*  4,  c.  4,  5 ; I ran  der 
Neck  D ad  L.  alt.  de  cond.  c.  d.  c.  non  tec. 
(Qtbkhe  The*,  nor.  v.  h.  T.  ii.)  Schilter 

S ether  ground*  for  the  rule,  ex.  24, 
» Schmfchener  (on  Contracti)  iibcr 
AgeGteat  1831,  p.  195-352. 

0 As  to  the  compromissum,  Tide  Schmit- 
twn,  L Thifc  Spat.  d.  P.  R.  § 468 
it  ft. 

'p-i**Ms»$U  p->9»  S>  J»*3»48 
c*»4.*9- 


4P.  is, 4, *,$  1,  j j Id.  5>Pr  I Cocedi 
de  jur.  pcenit  in  contract.  Fkft  ad.  t.  1704, 
aect  3»  4 J contra,  Langadorf  de  pact  \ et 
contr.  Rom.  § 29  j Gaoa  Obligat  p.  169* 
212;  aed  Tilde  et  Pohla  t.  Innominal 
contr.  § 21-25;  Muhlenbruch,  Heidelb. 
Jahrb.  1821,  p.  74-5. 

• P.  12, 7,  2. 

* Dion.  Gothfr.  ad  P.  12,  7,  1 tc  3,  n.  4. 

7 P>  J*.  7> 
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Remedy  how 
operathrc. 


Digitized  by  v^ooQle 


132 


THB  ROMAN  UTIL  LAW. 


* 

§ 1801. 

The  Rhodian  Such  then  are  the  six  tacitly  implied  contracts  enumerated  in 
ind  rccfroca!^  Inst*tutes9 to  which  it  is  better  to  confine  the  number,  and  to 
liability  for  endeavor  as  much  as  possible  to  bring  others  under  some  one  of 
io«ct  at  sea.  ' : them,  than  to  extend  their  number  beyond  that  mentioned  there. 

It  is  a matter  of  some  difficulty  to  decide  under  what  head  the 
Lex  Rhodia  de  Jactu  should  be  classed,  partaking  as  it  does  of 
the  nature  of  several  contracts,  or  rather  being  a combination  of 
them}  for  this  reason  the  majority  of  juridical  writers  have 
placed  it  with  some  others  under  the  separate  and  particular 
heading,  ex  variis  causarum  figuris : it  is,  however,  not  advisable, 
if  it  can  be  avoided,  to  multiply  classes, — but  rather,  having 
ascertained  the  element  which  preddminates  in  the  particular  con- 
tract, to  associate  it  with  those  in  pari  materia ; with  this  view, 
we  must  ascertain  the  nature  of  the  contract  as  described  by 
Paulus : 1 — 

Lege  Rhodia  cavetur , ut  si  levandae  navis  causa  jactus  mercium 
factus  est  omnium  contributione  sarciatur  quod  pro  omnibus  datum  est * 
The  law  of  average,  and  loss  at  sea,  then,  partakes  of  one  of  the 
elements  of  partnership,  for  all  participate  in  at  least  the  loss,  but 
it  can  hardly  be  said  that  the  freighters  participate  in  the  profit.  It 
cannot  be  said  that  it  contains  the  element  of  a delict  or  inferential 
delict,  because  then  the  substantial  remedy  would  lie  against  the 
owner,  which  is  clearly  not  the  case  ; besides,  it  would  in  such  ca9e 
be  necessary  to  prove  that  the  ship  was  lightened  by  some  fault, 
though  never  so  slight,  of  the  owner  or  his  agents,  because,  if 
done  vi  majore , he  is  exempted  from  all  blame : The  Lex  Rbodiay 
on  the  other  hand,  procedes  upon  the  principle  of  the  force  of 
necessity,  si  levanda  navis  gratia  jactus  mercium  factus  est  ...  . 
si  laborante  nave  jactus  factus  est*  . . . . tempestate  gravi  ortay 
necessario  jactura  facta  erat?  relieving  the  owner  from  liability  j 
it  is  therefore  impossible  to  place  the  contribution  which  those 
are  bound  to  make  towards  the  loss  of  him  whose  merchandize 
has  been  thrown  overboard  for  the  common  good,  under  obliga- 
tions quasi  ex  delicto . The  remedy  which  the  freighter  who  has 
been  damnified  possesses,  is  against  the  owner  or  his  representa- 
tive ex  locato , who  must  in  his  turn  sue  for  the  contribution  of 
the  joint  freighters  ex  commodato ; 4 but  it  is  here  not  a question  of 
a remedy  against  the  owner  but  against  co-freighters, — it  may, 
therefore,  with  more  reason  be  said  to  be  an  obligation  quasi  ex 
contractu , inasmuch  as  the  freighters  are  liable  to  each  other  for 
loss  to  that  which  in  this  case  may  be  held  to  be  a common 
interest  in  virtue  of  an  implied  contract,  contingent  on  average ; 

1 P.  14,  a,  i.  Id.  2,  § 6,  the  owner  it  not  liable  for  an 

* P.  14,  a,  1 & 2.  insolvent  freighter ; Id.  10,  $ x. 

• Id.  $ 2 ; Id.  4,  pr.  of  merchandise  shipped  4 P.  14,  a,  a. 

into  a lighter,  to  pass  the  bar,  and  stxnlc  $ 


Digitized  by  Google 


OfiLIG.  EX  CONTR. — LEX  RHODIA  DE  JACTU.  1 33 


and  hence  it  will  be  most  consonant  with  logic  to  place  it 
among  the  implied  contracts,  without,  however,  adding  it  expressly 
to  the  number  of  those  enumerated  in  the  Institutes. 


§ 1802. 


The  island  of  Rhodes  has  been  designated  by  different  authors, 
and  at  different  periods  of  its  history,  under  the  various  names  of 
7 Podos,  PoSid  (vtjvos)  ret  Pd5a,  Orphiusa,  Stadia,  Telchiriis, 
Asteria,  Poessa,  Corymbia,  Atabyria,  Macaria,  Oloessa,  Rhodos, 
Rhodis,  Rhodes,1 *  and  as  measuring  920  stadia,  or  about  115 
English  miles,  in  circuit.8  Its  inhabitants  probably  immigrated 
from  the  opposite  shore,  whence  it  obtained  the  name  Telchinis 
from  the  TeAxfoeSj3  who  were  probably  Phoenicians  or  Philistines, 
mixed  with  Cretan  and  Dorian  Greeks  of  Megara.4  This  race 
appears  to  have  been  master  of  the  island  at  the  pdriod  of  the 
Trojan  war,  the  former  inhabitants  having  been  either  destroyed 
or  driven  from  the  coast.  Its  central  geographical  position  and 
natural  capabilities  rendered  it  from  the  earliest  period  a favourite 
resort  of  commerce,  which  developed  itself  in  this  island  probably 
as  early  as  in  any  region  on  this  side  of  the  Asiatic  continent,  the 
Rhodians  being  mentioned  even  by  Homer  as  an  opulent  people 
in  the  time  of  the  Trojan  war,  whence  it  may  be*  inferred  that 
they  had  already  carried  on  a flourishing  trade  for  some  time  ; and 
assuming  the  Homeric  age  in  round  numbers  to  be  1200  b.c., 
it  will  carry  their  trade  and  prosperity  back  to  a very  early  date, 
one  probably  far  anterior  to  the  Argonautic  expedition,  with  which 
Ancaeus,  King  of  Samos,  a Phoenician,  or  at  least  of  Phoenician 
origin,  sailed  as  the  astronomer  or  navigator.  It  is,  indeed,  pretty 
evident  that  this  expedition  would  not  have  undertaken  the  risque 
of  a voyage  of  1400  miles,  the  computed  distance  of  the  coasting 
voyage  of  the  Argo,5  without  considerably  more  nautical  know- 
ledge than  that  for  which  we  are  at  present  inclined  to  give  the 
seamen  of  that  day  credit,  and  this  they  could  not  have  acquired 
without  a long  familiarity  with  the  sea  ; the  very  position,  too,  of 
the  islands  of  the  Greek  Archipelago  with  reference  to  each  other 
and  the  main  land,  renders  navigation  to  some  extent  necessary  to 
their  existence.  • 


1 Horn.  JL  2,  6,54,  657,  See.  ; Hecat. 
Frag.  232,  244  i Pind.  Ol.  7,  24,  103  j 
Herod.  7,  153  • Scylax.  p.  38 ; Thuc.  8, 
44»  57  i Xcn.  An.  23, 16,  3,  4,  15  j Strab. 
14,  p-  652,  sq.  } Mela,  2,  7 ,4;  Plin.  2, 

*7,  & 5»  3*  i b 977»  b*  °P- 

* Plin.  125  j Iaod.  103. 

3 Strab.  2,  p.  134,  14,  p.  673,  681  j 

3*>  36. 

4 Diod.  5,  57  ; Conon,  op.  Phot.  454 ; 

ltae.7,  57. 

f Ayco  being  the  term  applied  to  a ship 


of  war,  as  distinguished  fronp  golin,  a mer- 
chant ship,  the  former  being  narrower  than 
the  latter;  Festus  v.  Gaulus,  genus  navigii 
paene  rotundum,  Noah's  ark  (areo) j Plin. 
7,  56,  Longa  nave  Jasonem  primum  navi- 
gasse Philostephanus  auctor  est ; Aristoph. 
Av.  TavXov  KrUpai  xal  vavKkrjpH ; 
Schol.  yavXog  poiruciicdv  <tk6.6oq  ; vide 
et  Callimach.  K vrpboBi  Xioovtdc  /ic 

KaBrjyaytv  ivQatit  yavXoQ ; Therent. 
Idyl.  E raow  d’drrw  pkv  yauXwc  t£»  wavi 
ydXaKTog. 


Origin  of  the 
name,  and 
•ketch  of  the 
history  of 
Rhodes. 
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Foundation  of 
the  city  of 
Rhodes,  a.  c. 
403. 


The  Mace- 
donian rule 
extinguished, 


Constitutional 
government  of 
Rhodes. 


Antigonus 
sends  Demetrius 
to  attack 
Rhodes,  a.  d. 
3°4* 


Tbe  Rhodians  were  sufficiently  rich  and  important  to  send 
thirty  ships  of  Dorians  as  their  contingent  to  the  rersic  war.1 * 

The  most  famous  epoch  of  Rhodes,  however,  dates  from  the 
period  at  which  the  principal  Rhodian  cities,  Lindus,  Jalyssus, 
Camirus,  which  were  established  upon  a Grecian  footing,  formed 
an  alliance  in  the  Olympiad  93,  x,  a.d.  403,  and  built  the  town 
of  Rhodes,  which  became  thenceforth  the  capital  of  the  island.8 

The  development  of  the  resources  of  this  new  city  commenced 
after  the  destruction  of  the  Macedonian  rule,3  and  it  was  soon 
generally  acknowledged  to  possess  the  largest  commerce,  the 
greatest  number  of  ships,  and  the  best  maritime  laws4  of  any 
place  lying  between  the  eastern  and  western  Continents.  In  its 
constitution  the  aristocratic  element  held  the  pre-eminence; 
nevertheless,  like  all  States  based  on  commerce,  it  had  a certain 
tendency  towards  popular  forms  of  government,  sufficient  at  least 
to  prevent  its  sliding  into  a tyrannical  autocracy  on  the  one  band, 
and  degenerating  into  a noisy  democracy  on  the  other,  confused 
and  powerless  for  want  of  sufficient  centralization  of  authority  in 
the  hands  of  the  directing  body.5  This  constitutional  govern- 
ment, supported  by  wealth,  long  preserved  both  its  independence 
and  prosperity,  even  under  the  all-mighty  and  universal  rule  of 
Rome,  so  that  Castor,  in  consideration  of  their  great  naval  power, 
enumerates  the  Rhodians  among  the  sovereigns  of  the  sea  in 
a.d.  198,  a sovereignty  which  they  retained  for  many  ages  after- 
wards;6 * nor  is  it  to  be  reckoned  among  the  smallest  deserts  of 
the  Rhodians  that  they  kept  the  sea  free  from  pirates. 

A.D.  304,  Antigonus  attempted  to  subjugate  this  warlike  and 
commercial  maritime  nation,  as  he  had  done  the  Tyrians  shortly 
before.* 

A.D.  313,  during  the  struggle  which  ensued  among  the  generals 
of  Alexander  for  the  division  of  his  empire,  the  Rhodians  had 
maintained  a strict  neutrality,  for  Antigonus  having  sought  their 
assistance  against  Ptolemy,  king  of  Egypt,  was  so  incensed  at 
their  refusal,  that  he  not  only  blockaded  their  harbour  by  a powerful 
fleet,  but  also  attempted  to  seize  all  their  vessels  bound  for  Egypt ; 
in  this  he,  however,  failed,  for  the  Rhodian  convoy  of  ships  of 
war  beat  off  the  hostile  fleet.  Humiliated  at  his  bad  success,  he 
fitted  out  a still  more  powerful  squadron,  which  Jie  intrusted  to 
his  son  Demetrius,8  distinguished  for  his  skill  in  naval  architecture* 
and  the  construction  of  warlike  engines.  Demetrius  was  joined 
by  the  pirates  of  the  Mediterranean,  too  happy  of  an  occasion  for 
making  common  cause  against  a common  enemy,  and  thirsting 


1 Herod.  7, 93. 

* Diod.  13,  73;  Stub.  14,  p.  654. 

* Diod.  18»  8.  4 Cfc.  Manil.  18,  38. 

* Vide  § poet,  h.  op.,  the  Hansard  mer- 

chants. The  Venetian  constitution  pro- 

bably nearly  resembled  that  of  ancient 

Rhodes  in  principle,  though  probably  the 


proportion  of  the  aristocratic  element  was 
greater  at  Venice. 

• Strab.  1,  p.  57 ; Justin.  30,  4. 

7 Diod.  19;  Strab.  16,  p.  1098,  1x13, 
1128. 

* Strab.  14,  652  $ Plin.  34, 7, 18  ; Plut. 
in  Demetr. 
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for  the  plunder  of  one  of  the  most  opulent  cities  of  the 
Levant. 

The  attack  of  Demetrius  was  nevertheless  unavailing : he  was  Antigonus 
repulsed  with  loss,  and  his  engines  destroyed  $ so  that  after  the  ex-  ^cJh^ace 
piratkm  of  a year  of  unavailing  warfare,  Antigonus  directed  his  Rhodiam, 
son  to  make  peace  with  the  Rhodians,  who  on  their  part  were 
well  satisfied  to  be  able  to  resume  their  usual  and  more  peaceable 
pursuit  of  commerce.  Under  these  circumstances  they  agreed  on 
the  one  hand,  to  ally  themselves  with  Antigonus  against  all  except 
their  friend  the  king  of  Egypt  j Demetrius,  on  the  other  hand, 
made  them  a present  of  his  besieging  engines,  with  the  procedes  The  Coloaus. 
of  the  materials  of  which,  amounting  done  to  300  talents,  or  about 
58,125/.,  and  some  addition,  the  Rhodians  caused  Chares,  a 
pupil  of  Lysippus,  of  Lindus,  to  erect  the  famous  bronze  colossal 
statue  of  Apollo,  70  cubits,  or  105  Greek  feet  high,  on  the  two 
piers  at  the  entrance  of  the  inner  harbour,  and  between  the  legs 
of  which  ships  entered  without  striking  their  masts.  The  finger 
of  this  colossus  is  said  to  have  been  as  big  as  an  ordinary  statue, 
and  that  few  men  could  clasp  the  thumb  with  their  outstretched 
arms.1 

Rhodes  possessed  two  harbours  : that  to  the  north  unfortified,  The  Rhodi» 
appropriated  to  merchant  vessels,  and  another  lying  next  it  to  the  harbour»,  and 
south,  strongly  fortified,  and  dedicated  to  the  sun.*  The  latter  Coio»Cfc 
was  divided  into  an  inner  and  an  outer  harbour,  and  it  is  at 
the  entrance  of  the  former  that  the  Colossus  is  supposed  to 
have  stood.8 

Seventy-six  years  later  an  earthquake  threw  down  this  wonder  The  Coioaau» 
of  the  world,  and  destroyed  at  the  same  time  a great  part  of  the  fJ*rown  d?rn 
cky  and  naval  arsenals.4  Sor  popular,  however,  were  the  Rhodians, 
that  the  other  states  of  Grecian  origin  in  Europe,  Asia,  and  Egypt, 
rinScd  each  other  in  shewing  their  liberality  by  their  contributions  to  Liberality  of 
itnedy  this  accident,  sending  in  not  only  a considerable  amount  in 
mooey,  but  also  provisions  of  all  sorts,  ships,  timber,  and  naval  Rh^diaM.* 
stores,  for  repairing  the  damage  caused,  and  particularly  for  the 
rMtcdon  of  the  Colossus.  Hiero,  King  of  Syracuse,  and  some 
«Act  princes,  went  further,  and  exempted  these  carriers  of  the  then 
wodd  from  customs  duties  in  their  respective  ports.  Thus, 
after  this  inevitable  accident,  the  Rhodians  were  not  only  enabled 
to  maintain  their  former  position,  but  were  even  benefited  by  that 
which  might  have  proved  their  destruction,  by  the  bonds  of  their 

Dr.  Ulrich®  of  Bremen,  professor  of  Larin 
in  the  Otho  University  of  Athens,  who 
visited  Rhodes  m 1843  ,n  Yacht, 

graciously  lent  them  to  explore  the  plain  of 
Troy  and  other  points  of  topography. 

4 Strafe.  6,  p.  -278,  & 14,  6525  Plin. 

I.  c. 


1 Dlod.  20 ; Plufc.  in  Demet.  Strabo,  14, 
* 9*4  i Pita-  34.  7 5 Appian.  B.  C. 
47i.  The  Colossus  was  finished  by  Laches 
U yeast  after  its  commencement. 

•SoA.  I,,  p.  651;  Plin.  J4,  7,  iS. 

*T*a  opinion  was  the  result  of  the  per* 
*asl  examination  of  the  locality  fay  the 
wthor,  and  of  that  diaringuiahed  scholar, 
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Tke  Colossus 
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commercial  prosperity  with  other  nations  being  more  tightly  drawn, 
whereby  they  were  placed  politically  in  a position  prefeq^>le  to  that 
which  they  had  hitherto  enjoyed  : so  that  immediately  after  this 
event  they  appear  as  the  dominant  power  in  the  eastern  part  of  the 
Mediterranean.1 

The  Colossus,  however,  was  never  restored,  for  the  Rhodians, 
perhaps  correctly,  thought  that  the  money  would  be  better  applied 
to  commercial  purposes,  and  so  bribed  the  priests  of  the  Delphic 
shrine  of  Apollo  with  a part  of  it  in  order  to  induce  the  Oracle  to 
forbid  its  re-erection.8 

The  day  of  Rhodes  was,  however,  destined  to  arrive,  like  that 
of  other  great  nations,  and  after  a prosperity  almost  uninterrupted 
for  a period  nearly  equal  to  that  of  the  Roman  Empire,  or  about 
1,200  years,  it  fell  in  the  civil  war  which  arose  out  of  the  trium- 
virate, and  was  pillaged  and  destroyed  by  Cassius,3  after  Caesar’s 
death.  Under  Vespasian,  the  Rhodians  lost  even  the  shadowy 
freedom  which  had  been  left  them  ;4  nevertheless,  we  still  read  of 
its  being  the  chief  of  the  Aigean  provinces  under  Constantine.5 
After  its  being  taken  by  storm  by  Moawiyah,  the  general  of  Kaleef 
Othman,  a.d.  651,  the  Egyptians  are  said  to  have  sold  the  brass 
of  the  fallen  Colossus  to  a Jew  for  a large  sum  of  money;  and 
that  there  was  sufEcieift  to  load  900  camels,  at  10  cwt.  each,6 
equalling  450  tons. 

It  is,  however,  somewhat  astonishing  that  a commercial  people 
should  have  left  so  great  a treasure  in  the  sea.  Rhodes  is  also 
renowned  as  the  retreat  of  the  Knights  Hospitallers  of  St.  John — 
who,  under  the  Grand-Master  Fulke  de  Villaret,  took  it  a.d. 
1310,  and  held  it  200  years,  having  successfully  resisted  the 
Turkish  Sultan  Othman  in  1325,  his  son  Orkan  a few  years 
later,  and  Mohammed  II.  in  1480— many  of  whose  edifices  are 
still  standing  in  a tolerable  state  of  preservation.7  In  June,  1522, 
Suleiman  II.  besieged  the  knights  under  Grand-Master  Villiers  de 
Lisle  Adam,  who  capitulated  with  all  the  honors  of  war  after 
nearly  six  months’  resistance. 


‘Polyb.  5,88,  sq. 

* Rhodes  is  a very  fruitful  island,  produc* 
ing,  among  other  things,  good  wood  for  ship- 
building (Hexekiah  27,  6;  Plin.  26,  39, 
76),  wine  nearly  equal  to  that  of  Chios  (PUn. 
14*  3»  4*  »4*  *o>  Virg.  Geo.  2,  1025 

Colum.  3, 2 ; Macrob.  Sat.  2, 16 ; A.  Gell. 
13,  5}  Athen.  1,  p.  32),  figs  (PUn.  15, 
16,  18),  marble  (PUn.  37,  10,  6 j Strabo, 
5,  p.  224),  agates  (Plin.  24,  1,  1),  chalk 
Plin.  31,  10),  sponges  (PUn.  9,  54,  12; 
(Elian,  h.  an.  824),  fish,  particularly 
esteemed,  termed  elopes  (Colum.  8,  16,  9), 
fighting  cocks  (PUn.  13,  8,  16,  10,  21, 
*4),  (PUn.  13,  1,  2,  28,  17,  71)»  white 
lead  (PUn.  34,  18,  54);  and  lastly,  the 


best  ships,  arms,  tools,  and  other  warlike 
manufactures  ,(Strab.  14,  p,  653),  a sort 
of  horn  varnish  for  painters  (PUn.  34,  11, 
26),  and  many  philosophers,  poets,  and 
warUke  men  (Xen.  An.  3,  3,  16,  34,  25). 

* Diod.  20,  52 ; Strab.  14,  652. 

4 Polyb.  exc.  de  leg.  25,  39,  60 ; Suet. 
Vesp.  8 ; Eutrop.  7,  13  ; App.  B.  C.  4,  72. 

9 Hierocl.  p.  682. 

6 Philo.  Byz.  7,  mor  et  in  gronov.  ; The*. 
An.  Gr.  1.  viii. ; Meursii  Rhod.  115; 
Caylus  Abh.  sur  Griech.  Kunat.  Th.  1,  5, 

7 The  Strada  dei  cavalUeri  is  quite  per- 
fect, the  rooms  in  the  houses  being  all 
vaulted. 
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^ § 1803. 

The  laws  of  the  Rhodians  have  been  somewhat  less  durable  The  general 
than  their  history,  for  we  have  but  one  solitary  Title  in  the  Digest  *d?p)?.on  of 
which  gives  any  connected  information  on  the  subject,  and  this  jaw.man* 
chiefly  on  the  question  of  contributions.  It  is  supposed  that  the  , 
laws  of  Oleron,  and  indeed  those  of  all  maritime  nations,  are  more 
or  less  remotely  traceable  to  a Rhodian  origin,  if  not,  indeed,  to 
the  still  higher  antiquity  of  the  yet  more  ancient  Phoenicians. 

The  leading  points  upon  which  the  lex  Rhodia  contains  pro-  General  subjects 
visions,  are  chiefly  as  follow : — thc  Rhodian 

Regulations  for  the  shares  payahk  to  the  commander,  officers,  shires  to  officera 
and  seamen.1  and  crew. 

Rules  to  be  observed  by  freighters  and  passengers  on  board.  Freighters,  Ac. 

Regulation  of  charter-parties,  bills  of  lading,  contracts  of  charterparties, 
partnership  or  joint  ventures,  bottomries,  average,  salvage,  and  bottomries, 
thereunder  tariff  of  salvage  for  recovering  goods  from  the  bottom  ™ 

in  i£,  12,  and  22j  feet  water. 

Rate  payable  for  demurrage,  compensation  to  the  heirs  of  sea-  Demurrage  and 
men  who  had  lost  their  lives  m the  service  of  the  vessel.  * compensation  to 

Penalties  on  the  commander  or  seamen  for  goods  injured  by  what  incurred 
their  neglecting  to  provide  and  apply  sufficient  tarpaulings,  pumps,  penalties, 
or  by  carelessness  or  absence  from  their  vessels. 

Penalties  for  barratry,  robbery  of,  or  carelessly  running  down  what  punish- 
other  ships.  able. 

Punishment  of  the  commander  for  running  away  with  his  vessel. 

Punishment  for  plundering  a wreck. 


§ 1804. 

This  maritime  law  was  adopted  into  the  civil  law  of  Rome  The  maritime 
from  the  Rhodians,  who  were  the  most  able  navigators  of  that  Uw  of  Rhode* 
age,  bv  Augustus,  as  we  learn  from  the  Digests  : — hwPof  Rome!  * 

A(£uxrts  'EvbaCpuopos  NiKopLT}b4m  irpbs  Aptc qpipop  Bacrikia,  Kvpie 
Banked  Avrmfoty  vav<f>piyiov  Ttoirfaaprts  ip  rfj  Ir&kia  birjpTrdyrjpLCP 
tub  t&p  brjfuxrfov  t&p  tcls  Kvukdbas  mjaovf  Sikovptqm.  AvtoupIvos 
?mtcp  EvbaCpuovi.  Ey£>  p&v  rod  Koa-fxov  xvpiosj  6 bi  vdpLos  rrjs 
SakdoroTjs.  T<p  popup  t&v  P obCwv  Kpivi<rQ(o  r<j>  vavriKip,  ip  Sis  firj  tis 
t&v  fj fieri p<*p  dirry  pdpujs  ipcamovra 1,  tovto  bi  ivrb  Kai  6 Buiraros 
Afyowrros  ticpipep. 


1 The  system  of  interesting  the  crew  and 
Am  W t he  voyage  and  freight  is  still  the 
general  rule  of  the  Levant,  and  is  effected 
is  follows  t — Supposing  the  gross  amount 
sf  the  freight  to  as  drachma  2,000,  and 
the  expenses  to  = dr^oo,  th^.  remainder, 
fo  1,500»  is  divided  into  three  parts  $ £ is 
nogiiul  to  the  owqpr  of'the  bottom, 
tp  rlwy-  | to  interest,  r<p  rfop-J  to 
the  crew,  vadratc-  This  last  J is 
wbdrrided  into  divers  parts,  according  to 
the  number  of  the  crew.  Hereof  the  cap- 
tain, T\oiapx °T»  has  first  some  share. 

vol.  in. 


The  secretary,  ypappartix,  has  4 : this 
officer  is  not  iuiown  in  Europe, — his  office 
results  from  the  unlettered  state  of  those 
countries;  he  has  charge  of  all  papers, 
maps,  books,  accounts,  correspondence,  and 
stores,  and  is  therefore  purser,  master,  and 
accountant.  The  supercargo,  vaurXij/ooc,  J. 
The  residue  is  divided  among  the  sailors 
proportionately  to  their  ratings  as  able- 
bodied  seamen,  ordinary  seamen  (landsmen), 
and  boys.  This  system  of  participation  is 
also  pursued  generally  in  the  whale  fisheries, 
and  by  the  Blankanesc  small  craft  (Elbe). 

T 
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The  implied 
contract  be- 
tween co- 
freighter» to 

reciprocally 
indemnify  each 
other  in  caae 
of  low. 

General  prin- 
ciple. 


Thus,  then,  the  Rhodian  law  was  adopted  bodily  into  the  civil 
law  of  Rome.  Complaint  of  Eudaimon  of  Nicomedia  to  the 
King  Antoninus  :—(4  My  Lord  the  .King.  Having  been  ship- 
wrecked on  the  Italian  coast»,  we  were  seised  by  the  revenue 
authorities  of  the  Cyclades."  ^Antoninus  answered  Eudaimon  : — 
44 1 am  indeed  lord  of  the  emh,  but  let  the  law  of  the  sea  be 
decided  according  to  the  maritime  law  of  the  Rhodians,  in  so  far 
as  the  same  be  not  contrary  to  any  of  our  laws,  for  this  was  also 
the  decision  of  our  predecessor,1 * * *  Augustus." 

A 1805. 

The  question,  however,  with  which  we  have  at  present  con- 
cern is  the  implied  contract  between  co-freighters  respecting  loss, 
average,  or  contribution,  that  is  to~say,  of  the  proportion  to  be 
borne  by  such  co-freighters  in  loss  resulting  from  the  necessity  of 
sacrificing  a certain  portion  of  the  freight  to  save  the  residue  \ nor 
can  the  equity  of  this  principle  be  denied,  namely,  aquis  simum  ess e 
commune  detrimentum  fieri  eorum,  qui  propter  amissas  res  aliorum 
consecuti  sunt , ut  merces  suas  salvas  haberent ,*  or  in  modem  parlance, 
all  freighters  are  liable  as  co-insurers,  upon  the  ground  that  the 
sacrifice  of  the  interest  of  one  is  the  cause  of  the  saving  of  the 
property  of  the  remainder,’  and  the  same  applies  equally  to  a de- 
terioration, because  such  is  thp  implied  contract ; the  contribution 
is  calculated  on  the  value  at  which  the  merchandize  was  bought, 
for  that  is  certain,  not  on  tfiat  which  it  would  have  sold  for  at  the 
port  of  disembarkation,  which  is  contingent.  This  further  ap- 
plies, by  a parity  of  reasoning,  to  certain  damage  done  to  the  ship 
for  die  general  advantage  ;*  in  like  manner,  those  whose  goods 
have  been  placed  in  a boat  or  lighter,  for  the  purpose  of  relieving 
the  ship  generally,  or  of  lightening  her  over  the  bar  of  a harbour, 
can  claim  contribution  from  those  whose  merchandize  remained 
safe  on  board,  because  those  in  the  boat  are  to  be  looked  upon  as 
quasi  jacte* ,5  inasmuch  as  they  were  so  placed  levanda  causa , 
and  therefore  the  converse  of  the  proposition  does  not  apply, 
that  is  to  say,  if  the  goods  in  the  lighter  be  saved,  and  the  ship 
lost,  no  contribution  is  due  from  those  lost  in  the  ship,  because  a 
claim  in  respect  of  jetsam  (jactus)  is  only  demandabit  when  the 
ship  is  saved.6 

Excepted  are  provisions,  and  such  like  perishable  articles,  on 
account  of  which,  when  lost,  no  collation  can  be  had ; in  like 


1 Oitoraroc,  or  Divus,  was  the  origin  of 

canonisation,  and  at  no  one  it  canonised  dll 

after  hit  death,  the  expression  it  equivalent 

to  predeceaoc,  or  late.  In  modem  Rome, 

peitont  are  not  usually  canonised  until  the 

expiry  of  100  yean,  because  in  that  time 
their  ill  deeds  are  forgotten,  and  good 
qualities  can  be  attributed  to  them,  even 
though  they  had  none  } and  certainly  Nero, 
who  wat  canonised,  had  few.  The  present 


practice  ie  for  the  College  of  Cardinale  to 
hear  counsel  on  the  point.  One  supports 
the  canonisation,  ‘and  it  termed  awocato 
di  Dio j the  other  opposes  it,  and  it  termed 
awocato  di  Diavolo. 

* P.  14.  »,  a,  pr. 

* P.  14,  s,  s,  pr.  in  ftn.  \ *. . 

* P.  14,  J. 

*P.  14,  *,4.pr- 
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manner,  no  contribution  can  he  demanded  for  the  ld&  of  a* free- 
man, because  corporum  liberatum  animationem  nullam  fieri  potest. 

§ 1806. 

The  following  rules  are  laid  down  with  respect  to  the  average 
which  merchandize  has  suffered  which  may  have  remained  on 
board  i1 — 

When  goods  have  been  thrown  overboard  all  must  contribute 
whose  interest  it  was  that  the  jactus , or  jetsam,  should  take  place, 
omnes  quftum  interfuisset  jacturam  fieri % whether  freighters,  passen- 
gers, or  the  owner  himself ; so  that  even  jewels  and  the  clothes  of 
the  passengers,  not  forming  a part  of  the  cargo,  are  liable — indeed 
eveiything  except  victuals,  and  such  like  perishable  commodities. 

In  the  case  of  a shortness  of  provisions  on  the  part  of  some  of 
those  on  board,8  all  must  contribute,  and  place  what  they  have  in 
common  stock. 

All  also  appear  to  be  liable  for  the  sum  paid  for  ransoming  the 
whole  vessel  from  pirates  (pirates  )9  but  not  for  the  redemption  of 
individual  objects  stolen  by  thieves  ( pradones j.3 

When  things  are  thrown  overboard  with  the  view  of  lightening 
the  ship,  no  presumption  of  their  abandonment  lies,4  but  on  the 
contrary,  it  is  to  be  presumed  that  the  owner  will  return  in  due 
time  to  find  and  raise  them  again ; in  the  same  manner  as  an 
overladen  man  lays  down  his  load  by  the  wayside,  and  subsequently 
returns  for  the  purpose  of  resuming  it.5  Such  jetsam  is  not  there- 
fore derelict,  and  the  dominion  or  ownership  remains  in  the  owner, 
notwithstanding  the  fact  of  the  object  b^ng  out  of  his  actual  pos- 
session. ■ 

§ 180  7. 

It  often  happened  that  merchandize  thrown  overboard  to  lighten 
the  vessel  was  recovered  from  the  bottom  by  divers  (KvfiurTrjrrip 
sotap/Sqrifs  urinator),  thus,  if  a ship  have  been  lightened  by  the 
throwing  the  goods  of  one  merchant  overboard,  but  has  subse- 
quently sunk  and  been  wrecked  in  another  place,  and  the  goods  of 
some  of  the  other  merchants  have  been  got  up  by  divers,  on  con- 
ditions of  salvage,  contribution  is  due  to  him  whose  merchandize 
had  been  thrown  overboard  by  them,  who  afterwards  have  re- 
covped  their  own  by  means  of  divers ; but  those  who  have  so 
laved  their  merchandize  cannot  on  the  other  hand  demand  con- 
tribution from  him  who  threw  goods  overboard  during  the  voyage, 
notwithstanding  that  certain  of  such  merchandize  may  have  been 
afterwards  recovered  by  divers  ; for  the  goods  of  these  latter  can- 
not be  looked  upon  as  having  been  thrown  overboard  for  the  pur- 

»P.  14,  , *P.  14,2,  3. 

* As  at  the  present  day  m the  case  of  • • § 977,  h.  op. 
emigrants,  but  more  especially  in  the  Le-  • P.  14.,  z,  8 ; I.  3,  1,  § 48. 

* rant,  in  the  case  of  passengers,  it  appears 
that  each  victualled  himself. 


The  taw  of 
avenge. 


Jetsam,  or 
things  cast 
from  a ship, 
are  not  derelict 
or  abandoned. 


Of  merchandise 
recovered  by 
divers  when 
liable  for  con- 
tribution. 
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Goods  averaged 
on  board  are 
liable  to  pro 
rata  valorii  - 
for  those  thrown 
overboard. 


Freight  and 
charterparties. 
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THE  ROMAN  CIVIL  LAW. 


pose  of  saving  the  ship,  which  was  in  fact  subsequently 


away.1 


When  a jetsam,  or  jactus , has  taken  'place,  and  the  goods  * 
some  individual  which  have  remained  in  the  ship  have 
damaged,  the  goods  so  averaged  are  liable  rateably  as  their 
for  contribution ; thus  if  twq^gerchants  have  goods  on 
each  of  the  value  of  20  aur«$jpd  those  of  the  one  have 
reduced  in  value  to  10,  by  having  been  wetted,*  wn 
goods  have  not  been  damaged  must  contribute  rateably  y 
the  other  rateably  as  10  5 nor  does  it  matter  whetbd*  1 
accrued  through  their  having  been  thrown  overboard,  or  by  1 
of  a leak ; \f>  in  the  first  case,  the  goods  originally  worth 
have  been  reduced  in  value  to  10  by  the  collatio , and  da 
to  the  amount  of  2,  contribution  is  due  on  10,  less  the  damag&l 
2 j but  if,  on  the  other  hand,  the  damage  be  greater  than 
amount  of  the  collation,  that  is  to  say,  if  the  deterioration  * 
amounted  to  1 of, and  the  collation  to  2,  the  owner  ought  ceri 
not  to  bear  this  double  burden,  for  as  contribution  is  dut  1 
who  has  lost  his  goods,  so  it  would  be  due  to  him  whose 
have  been  deteriorated  by  their  having  been  thrown  into  the  sea. 


■ to  J 


§ 1808. 


boartffi 


No  freight  is  due  on  account  of  a slave  who  dies  on 
but  if  it  do  not  appear  whether  those  shipped  have  or  have  not 
been  carried  to  their  destination,  it  is  sufficient  that  the  super- 
cargo  prove  that  they  have  been  put  on  board. 

If  a ship  have  been  freighted  under  a contract  44  that  the  goofej 
be  carried,”  and  the  supercargo  shall  have  {rarishipped  them 
an  inferior  vessel  without  absolute  necessity,  knowing  it  to  bfr. 
contrary  to  the  wish  of  the  merchant,  and  such  ship  be  lagf 
together  with  its  cargo,  an  action  ex  locato  conducto  lies  again#, 
the  master  of  the  first  vessel ; not  so,  however,  if  both  vessefe 
are  lost  in  their  voyage  by  inevitable  accident,  or  if  the  master 
of  the  first  ship  have  been  detained  by  public  authority,4  or  bjr 
disease,  or  by  some  defect  in  the  vessel  for  which  no  blame  can 
be  imputed  to  him.  The  like  will  be  the  case  if  the  contract  harfc 
been  44  that  the  captain  should  pay  a certain  penalty  on  not  i fc-, 
embarking  the  goods  at  the  port  to  which  he  had  contracted  t* 
carry  them.” 

Where  a ship  of  2,000  amphorae  burden5  has  been  chartered*, 
if  the  contract  was  per  aversionem , the  2,000  amphorae  burden 


' P.  14,  2,  4,  § I. 

9 Aspergo  comprehends  any  sort  Of  wetting, 
by  sea  water,  spray,  leaks,  rain,  humidity,  or 
otherwise,  TnpiXvpa,  vSpaala.  The  sup- 
position here,  however,  is  that  the  goods 
were  thrown  overboard  with  a line  and  buoy 
attached,  so  as  to  be  certainly  recoverable. 

« P,  14,  a,  10. 


4 P.  14,  a,  10,  § 1. 

5 An  amphora  equalled  80  lbs.,  the*** 
fore  a vessel  of  2,000  amphorae  burden  wu* 
equal  one  of,  say  71  tons  new  register.  This 
was  the  smallest  tonnage  of  the  navis  0 utrmk. 
No  senator  could  own  a craft  of  more  than  joo 
amphorae,  or  under  2 tons.  Id  satis  haberet 
ad  fructus  ex  agrii  vectandos.  Liv.  21*  fl* 
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■toust  be  paid  for  ; but  if  the  charterparty  be  for  as  many 
HTamphorce  of  freight  as  she  may  have  loaded,  then  the  freight 
V* can  only  be  demanded  on  that  which'  she  may  hafl?  taken  on 
W board. 


§ 1809.  # •’ 

By  the  English  law,  derived  from  that  of  Oleron,*  if  goods 
come  to  land  the  admiral  has  no  jurisdiction,  which  he  has  if  they 
remain  at  sea 5 nevertheless,  the  owners  are  not  disseized  of  the 
property  in  jetsam , which  is  distinguished  from  flotsam  and  ligan, 
and  comprehends  all  things  thrown  into  the  sea  but  which  sink 
and  remain  at  the  bottom, — whereas  flotsam  is  that  which  drifts 
with  the  waves,  and  ligan  that  which  is  buoyed,  in  which  last 
tasc  the  intention  of  die  owner  to  return  and  recover  them  is 
clearly  demonstrated,  whereas  in  the  two  first  qases  it  is  only 
presumable,  yet  the  presumption  of  law  is  nevertheless  so  strong, 
that  although  the  Crown  takes  charge  of  such  things,  they  are  O’*1 
only  held  as  it  were  in  trust  until  such  time  as  the  owner  may 
reclaim  them,  if  this  be  within  a year  and  a day.8 

These  must  not  be  confounded  with  wrecks,  for  nothing  is 
wreck  before  it  come  to  land  j and  jetsam,  flotsam,  and  ligan,  did 
not  therefore  formerly  pass  by  a grant  of  wreck. 

Several  statutes  have  been  passed  for  the  security  *of  wrecked 
property,  and  nothing  is  wreck  which  can  be  identified. 

The  principle  of  contribution  is  not  recognized. 


The  law  of 
Oleroo. 

Jetsam,  flotsam, 
ligan. 


§ l8lO. 

With  reference  to  the  vessel  itself,  a contribution  of  collation  Contribution  a» 
can  be  required  from  the  freighters  by  the  shipowner,  just  as  effecting  the 
little  as  by  a smith3  who  has  broken  his  anvif  or  hammer  in  doing  Yewel* 
the  work  which  he  has  undertaken  can  requirb  to  be  indemnified 
for  the  loss  ; nevertheless,  if  any  damage  have  been  done  to  the 
vessel  by  reason  of  the  timidity  of  the  passengers,  the  owner  can 
require  that  he  should  not  be  a sufferer  thereby.  * 

The  damage  accruing  to  the  owner  from  the  loss  of  a shfp  does 
not  involve  ^collation  on  the  part  of  those  who  r have  saved  their 
goods  from  the  wreck,  inasmuch  as  the  shiM^self  has  perished. 

But  if  the  masts  of.  a vessel  have  been'c^ratvay,  or  any  part  of 

the  gap  (instrumentum  <tk(vti),  for  the  general  safety,  tnen  cqn-  - * 

tqbu&ggis  due  to  the  master/  because  it  is  for  thd  purpose  of 

saving  me  ship  and  the  cargo  ; but,  on  the  other  hand,  if  a ship 

has  been  overtaken  by  a storm,  and  its  masts,  yards,  and  gear, 

destroyed  by  lightning,  and  then  been  taken  into  port  and  refitted  t 

wHi  jury  masts,  and  ultimately  reaches  the  port  of  its  destination 

with  its  cargo  safe,  the  expenses  incurred  for  such  repairs  are  not 


1 Oleroo  is  an  island  off  the  small  river 
J*t  above  the  Gironde,  and  between  the 
«wt  of  La  Vendee  to  the  north,  and  La 
Cbareate  to  the  sooth,  opposite  the  Seudre, 
b the  bay  of  Aquitain,  1*L  46°,  Ion.  t°  iof. 


* * Ed.  L 4,  % 077,  h.  op. 

* P.  14,  1,  1,  $ 1. 

* 4.  *>  3»  * *• 
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Curatio  funeris 
not  an  implied 
contract. 


chargeable  upon  the  freighters  : If  a vessel  be  sunk  or 
ashore,  what  any  one  can  save  of  his  own  property  is  hist 
though  it  had  been  saved  from  a fire. 


§ i8ik. 


Remedy  of 
freighters 
against  owners. 


Rules  laid  down 
by  Thibaut. 

Who  bound  to 
bury  the  de- 
ceased. 


The  remedy  which  the  owners  of  merchandize  thrown 
board  to  lighten  the  ship  have  is  by  an  actio  ox  locati ; _ ‘ 
master,  who  thereupon  has  his  recourse  against  those 
merchandize  have  been  saved  by  an  actio  ox  conducto  to 
their  share  of  the  damage ; by  an  action  ex  locato  the 
codipellable  to  keep  back  £he  merchandize  of  the  other  i 
until  such  time  as  they  shall  have  contributed  to  the  loss 
the  master  have  held  back  the  goods  of  such  co-freight 
action  ox  locqto  may  be  brought  against  them  directly ; if,  1 
ever,  they  be' passengers,  and  not  freighters,  who  therefore 
no  Roods  on  board  to  answer  the  demand,  a distinction 
made.  If  they  shall  have  chartered  the  entire  ship,  in 
ox  conducto  will  lie  against  them,  just  as  if  they  had  hired  * 
tain  quantity  of  space  for  their  goods,  it  being  held  to  be  just  I 
they  should  i>ear  in  common  the  loss  suffered  by  otheiS|[ 
whereby  their  own  goods  have  been  preserved. 

To  rob  34*re<^pr  a vessel1  in  distress  of  ever  such 
renders  the  1 thief  liable  for  the  whole  ship  and  cargo,- 
throw  obstacles  in  the  way  o£  persons  saving  a ship,  or  to  < 
those  on  it,  is  capital. 

§ 1812. 

The  next  ^tempted  to  be  added  to  these  six  is  the 
funeris . The  law  says,*  that  whoso  lays  out  anything 

funeral  is  said  to  contract  with  the  defunct,  not  with  the 

because  it  may  be  necessary  to  bury  the  deceased  before  

any  heir.5  The  actio  funeraria , however,  lies  adversus  eos  til 
funus  pertinet ,4  whether  heir,  bonorum  possessor,  or  otf 
cessor,  and  it  is  upon  this  passage,  thfct  this  has  been 
implied  obligations. 

Thibaut6  lays  down  the  rule,  that  {he  duty  of  causin 
be  buried  does  not* in  general  rest  upon  an  obligat 
the  deceased  have  designated  any  pne  to  perform  this  dut 
perform  the  office  on  pam  of  losing  the  legadfes?}cft  i 
if  he.  dp  so  cauge  the  funeral  \o  be  performed^be^H 
'doli'  against  "him  whose  fluty  it  primarily 
and  such  person  re  compellable  to  specific  perfo|J|puic 
no  commission  in  this  behalf  has  been  given,  the  itt N 

1 P.  47  9,  3.  exception,  ov  where  there  w act  a 1 

* P.  11,  7,  1.  mandate  ; and  if  we  remit  to  ana' 

* Id.  ex  wumJate  would  be,  in  fact,  ■ 

4 Id.  4,^17.  futonm.  P.  u,  7,  14,  % ij. 

* Syst  det  P.  R.  $ 6^9.  Thi&ut  is,  • P.  11,7,  ia,  §4$  Id.  14,  $2* 

however,  in  error  in  talking  about  a man-  7 Jd.  14,  % 1 & 2. 

dats  klage,  for  none  such  will  lie  by  any 


Digitized  by  v^ooQle 


OBUfi.  <*.  EX  CONTR. — ASSIM.  CONTR. — OUR.  FUNERIS.  1+3 


,1 


to  see  that  the  exequies  be  performed  in  proportion,*  to  his  in- 
interestin  the  inheritance.1  The  next  in  order  are  the  parents  and 
husbanff:the  latter  taking  precedence,  if*  he  have  been  benefited 
byjhe  property  of  the  wire,  bur  not  otherwise** 

The  first  husband  is  not  liable  for  the  funeral  expenses  of  his 
divorced  wife,  to  whom  she  had  brought  a dower ; 3 but  the  husband 
is  liable,  in  proportion  to  the  dower  of  his  deceased  wife,  for  her 
funeral  expenses.4  * 

The  same  rule  applies  e converso  to  the  wife  ;5  further,  other 
persons  who  were  bound  to  sustain  the  deceased  are  also  bound  to 
bury  him.6 

Should  the  persons  herein  mentioned  neglect  die  funeral,  any 
person7  may  cause  its  performance  despite  even  their  prohibition,® 
and  then  sue  for  the  expenses  by  an  dtpio  funeraria ® or  familia 
ierciscunda,10  where  there  are  joint  heirs  who  are  liable.  "And  the 
action  lies  against  the  master  of  a slave  whom  another  has 
buried.11 

These  actions  presume  the  same  premises  as  the  actio  mandati, 
viz.,  that  the  expenses  are  not  made  with  a donative  intention,1* 
nor  with  the  object  of  insulting  the  memory  of  the  deceased.11 
Moreover,  they  must  not  be  extravagant,,  but  suitable  to  the 
station  of  the  deceased,  even  though  he  had  given  orders  to  the 
contrary.14 

A third  person  who  has  supplied  anything  on  the  order  of  him 
who  caused  the  funeral  to  be  performed,  cannot  recover  from 
the  estate  more  than  is  strictly  suitable,  and  must  sue  the  princi- 
pal for  the  balance.19 

Lastly,  should  there  be  no  one  willing  or  obligated  to  undertake 
the  funeral,  it  must  be  performed  at  the  public  charge.16 

Not  to  multiply  instances  to  be  found  under  this  title,  there 
being  a common  law  right  of  burial,  any  one  has  an  actio  funeraria 
who  has  properly  buried  a deceased  person,,  whose  agent  he  is  to 
be  considered  for  this  purpose,  et  generaliur  puto  judicem  justum, 
non  meram  negotiorum  gestorum  actionem  imitari  sed * solutius 
Ofuitatem  sequi ; cum  boc  ei  et  actionis  natura  indulges?1 


*Ifc  S3,f4i  M.  3i#  pr.  V 1* 

’Id»  «»7,  16*3;  H.  *S. 

•a**  4 ia.  2*. 

*Ck|B0V*  P.  a,  Const.  25,  Dec.  7j 
Brim  arms  an  ad  L.  44,  eod. 

•jSfcyk.  L.  si,  T.  7r§  42. 

. *Td*  12,  t »3. 

•r.  h,  7, 14^13. 

*IP.  Sftcfofh  de  ad.  fun»  Jtem  16901 
tat  Gftdt,  Pand.  as  voL  § 77V  dkdn. 
gaiafces;  sed  vide  I.  Gratama  opusc.  acad. 
Groen.  1S21,  n.  6 f 
•H.  14.  S **• 

Wf-  *>.  7. 

UP.  ii,  7,  14,  $7. 


u W.$  io. 

14  C. «,  js,  J i P.  11.7»  *4.  Vi»*»  C. 
G.  Hnbnn  de  minuendi.  nuienun  tumpt. 
Liu.  1795. 

u Contra,  Dabelow  r.  Concuss,  % itafl. 
p.  191,  507. 

10  G.  H.  Briickner  de  sepult.  gratia  con- 
cede Jen.  1708.  Foreigners  and  other  per- 
sona without  fri&fts  most  be  buried  at  the 
coat  of  the  pariah  when  they  die;  these,, 
then,  an  public  funerals,  though  leaa  costly 
than  that  of  the  late  Duke  of  Wellington^ 
and  are  performed  in  due  course  of  law  in- 
stead of  by  special  Senatus  Consultum. 

w M.  *4»  S 13- 


Remedies  on 
count  of. 
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Confinium 
agrorum 
quorum  fine* 
confusi  sunt 
not  an  implied 
contract. 


Litis  contestatio 
not  an  implied 
«contract. 


The  simple  explanatiqp  of  this  then  is,  that  whosoever  ought 
in  duty  or  in  law  to  perform  this  office  is  to  be  considered  as  the 
mandatary  of  the  deceased,  and  has  therefore  his  remedy  in  an 
actio  mandataria 1 against  the  heir,  or  in  an  actio  familia  herds - 
eunda  against  coheirs,§ * *  or  in  an  actio  funeraria  .3  As  these, 
however,  all  suppose  the  actio  d*  mandato , this  action  cannot  be 
said  to  arise  out  of  an  implied  contract,  but  to  be  founded 
on  a mandate ; nor  is  there  any  objection  to  consider  the  burial 
as  a negotiorum  gestio , since  the  contract  is  said  to  be  with 
the  defunct  and  not  with  the  heir,  and  the  action  being  heritable, 
the  heir  is  suable  in  the  place  and  as  the  successor  of  the 
deceased.  In  England  there  is  a common  law  right  of  burial,  nor 
is  it  clear  that  the  parson  can  always  sue  for  his  burial  fees. 


§ 1813. 

The  supposed  quasi  contract  confinium  agrorum  quorum  fines 
confusi  sunt  cannot  be  supported  as  such,  since  it  does  not  arise 
out  of  an  implied  contract  but  out  of  a quasi  delict,  for  if  the  old 
boundary  cannot  be  found  the  parties  are  required  to  come  to  a 
compromise  and  settle  a just  boundary,  the  party  who  is  thereby 
benefited  being  required  to  enter  into  an  undertaking  witn 
liquidated  damages  to  restore  the  legal  boundary:4  now,  should 
he  fail  in  so  doing,  the  penalty  would  become  due,  and  it  is 
difficult  to  see  how  this  can  be  termed  an  implied  obligation. 

§ 1814.  ^ 

The  litis  'contestatio  was  an  oral  pleading  before  the  praetor,  the 
result  of  which  was  that  the  parties  agreed  to  accept  the  decision* 
of  the  judex  pedaneus . The  fact  of  going  before  the  praetor 
is  sajg^to  presume  a contract  to  abide  by  the  decision  of  the 
judex  appointed,  arbitrium  judicis , but  this  is  jfiot  so,— * the 
litis  contestatio  partakes  of  the  nature,  and  is  in  Jfect  a stipula- 
tion between  the  contending  parties,  and  is  essentially* a novation  ;* 
and  if  it  were  none  of  these,  inasmuch  as  the  parties  ^re  bound  id 
penalties,  it  is  a contract  quasi  ex  delicto .6  This  is  not  the  fitting 
place  to  discuss  this  question,  further  than  to  shew  that  there  is 
no  ground  for  assigning  the  litis  contestatio  a place  among  implied 
obligations. 


• P.  n,  7,  14,  4 HH  Thib.  I.  c.  f 639. 
•P.  11,7.  14,%  i** 

* Gliick,  Parui.  § 771.  r 

4 Thibaut,  Syat.  det  P.  R.  % 718,  § 719; 
P-  *9»  3»  § * 5 M-  3,  1,  8,  pr. 


• De  Sa vigny,  Sytf.  § *05,  vol.  5,  b.  a* 
p.  4,  ct  voL  6,  b.  3,  c.  i 358,  p.  33. 

• Cara*  4,  t 176-,  5 P.  48,  *,  1,  j C. 
7»  54.  3- 
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3 <615. 

TIW  Mutittb  ob  Miifn*  tOkiaAi  the  rMptkt  in  tfottMf;  tOkpo-  Condictio  oti 

mi*,  *ftd  Habttlum,  vise  out  ttf  qttaii  delicti,  it  *ifl  he  Wefl  to  the  s*p«n  «*wuo. 
eweer  piic&  The  evident  IntentlbH  «f  the  tompfeft  M the 

umtote*,  bf  epetifteilly  «lemtoAtog  *fac  itftplied  odfttnetti  #u  ponam,  sttbu- 
fttf  ell  other  httpHed  MfttftcS  shduld  he  bteught  either  iMfcfei*  »ite  lam,  arise  quasi 
of  tte*e  heads,  ot  left  to  the  reiwedy  whfeh  wu  athetvWs*  opto  to 


§ 1816. 

In  the  same  way  as  obligationes  ret tie*  ard  tiontraottd  mediately  Obligatione» 
through  others,  or  immediately,1  so  obligationes  ex  contractu , or  SUMi  ex  con*. 
quasi  ex  contractu , may  acdrtie  to  fi  person  through  the  implied  through  the”* 
agency  of  the  filius  familias , or  servus,  sub  potestate  patris  or  «gencyofothen. 
domini j or  by  the  intervention  of  a mandatorius.  In  the  nrst  case, 
the  son,  under  the  control  of  the  pater  familias , has  a sort  of  * 40  #enru,‘ 
qualified  interest,  because  the  property  vests  in  him,*  and  the 
father  has  the  usufhict  only ; but  in  the  second  case,1  the  slave 
has  neither*a  proprietary  nor  an  usufructuary  interest,  just  as  little 
indeed  as  the  mandatary.4 

The  Senatus  Consultum  Macedonianum 5 was  passed  under  Vespa-  Senatu»  Con- 
sian  to  add  stringency  to  a lex  enacted  under  Claudius,0  forbidding  , 

the  reckless  extravagance  of  youths,  in  matters  of  loan,  who  bor-  toprerat^S 
rowed  money  expectata  patris  morte . anticipating 

**  *The  dispute  as  to  whether  this  Sctum  took  its  name  from  one  their  PnPertl' 
Macedo , a notorious  usurer,  or  some  equally  notorious  prodigal  son, 
little  matters;  it  is  the  effect  of  this  legislative  provision  which  is  of  fa  effect, 
immediate  interest.  It  bars  the  remedy  of  creditors  who  had  lent 
money  to  a filius  familias,  both  bifore  and  after  he  became  sui 
juris.  ^ 

The  father  is  allowed  to  forego  the  benefit  of  its  provisions,  May  be  re- 
though  it  is  not  competent  to  the  son  to  do  so.  The  only  ex-  nouncedby  the 
empdon  from  the  full  operation  of  the  law  lies  in  the  provision  that  ftther’ 
a condictio  indebiti  cannot  be  brought,  either  by  the  father  or 
die  son,  to  recover  a sum  paid  by  either  under  circumstances 
nothin  die  scope  of  this  law.  It  must  also  be  further  observed, « 
that  this  Senatus  Consultum  applies  to  a mutuum  pecuniarum,  but 
CD  no  other  contract,  in  so  far  as  such  contract  be  not  entered  into 
in frandem  legis,  that  is,  where  the  substance  of  the  obligation  is  a 
pecuniary  loan,  though  disguised  under  the  form  of  a sale. 


hi  fin.;  C. 
3»  »9»  § *• 


fi»  fii»  fi» 


* § *745»  h*  ®P* 

* Tac.  Ann.  n,  13,  § 153I,  h.  op. 

* P.  14,  6,  1,  pr.;  Suet.  Ve*p.  1,  $ y; 
L4»7- 
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§ 1817. 

ImpK^*CSSc  Ju8t““an  us  that  wc  may  acquire  by  the  slaves  of  others, 

^«cyof iiaret*  or  cvcn  persons  whon\  we  possess  in  bona  fide — that  is, 

supposing  them,  though  erroneously,  to  be  our  own  slaves ; there 
are,  however,  but  two  cases  in  which  this  result  will  follow, 
si  quid  ex  operis  suisy  vel  ex  re  nostra  adquiramf  and  this  extends 
to  a slave  of  whom  we  have  gained  usufruct  or  use.  Servi  com- 
munes acquire  pro  parte  for  all  their  masters,  unless  they  stipulate 
nominatim  on  the  part  of  one  only,  or  be  desired  by  one  only  so 
to  stipulate ; thus  Titio  domino  meo  dare  spondes  will  confine  the 
benefit  of  such  stipulation  to  Titius,  one  of  the  masters  or  joint 
owners  of  the  stipulating  slave. 

•L  3,  i. 
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, TITLE  XXIV.  •» 

Modi  ToUeadi  Obligationes — Ipso  Jure — Ope  Exceptioni*— Juris  jurandi —Restitutione — 
Praescriptione — Modi  Communes  et  Proprii — Solutio — Sede*  obligationi* — Datio  in 
Solutum — Oblatio,  Obsignatio— Depositio  Solemus  et  Minus  Solennis— Condensatio 
— Confusio  Interitus  Rei— Novatio  Privativa  et  Cumulative— Acceptilatio— Mutuus 
Dissensus. 


§ 1818. 

Having  hitherto  learned  how  obligations  accrue  and  are  made  Obligations  may 
operative  as  regards  the  parties  to  them,  it  remains  to  be  seen  j.0*  ®P*«- 

under  what  state  of  circumstances  they  lose  this  operative  force,  Tc  <ct 
or  may  be  rendered  or  become  null  and  void. 

An  obligation  may  be  in  itself  void  by  the  simple  operation  of  By  law  or  fact, 
bw,  or  it  may  become  so  in  consequence  of  a certain  state  of 
bets.  In  the  first  case  an  obligation  is  said  to  be  void  ipso  jure% 
and  in  the  latter  opt  exceptionis . In  the  former  case  no  action 
lies, — and  in  the  second,  although  the  action  is  maintainable,  yet 
there  is  a sufficient  answer  to  it  which  prevents  it  from  preced- 
ing further ; for  there  is  a wide  -distinction  between  extinguish- 
ing the  right  and  barring  the  remedy «pnly.  As  this  latter  properly 
comes  under  the  head  of  actions,  it  will  suffice  to  make  a short 
mention  of  it  only  in  this  place. 


§ 1819. 

If  a testator  leave  his  debtor  by  testament  that  which  he  owes 
him,  and  the  heir  sue  the  debtor,  this  latter  defends  himself  excep- 
tione testamenti , which  is  a sufficient  answer  to  the  action : the  same 
is  the  case  with  a debt  remitted  by  a pactum , for  on  suit  brought 
the  action  is  answered  by  the  exceptio  pacti . The  judgment  of 
the  court  has  the  same  effect  by  pleading  the  exceptio  rei  judicata . 
If  the  plaintiff  agree  to  forego  his  claim  on  the  defendentes 
swearing  he  does  not  owe  the  debt,  termed  ope  exceptionis  juris 
jurandi , such  agreement  will  be  upheld,  and  the  action  is  de- 
feated. 

Prascriptio  is  also  a plea  by  which  a claim  or  an  obligation  may 
be  successfully  met,  and  properly  comes  under  the  modi  tollendi 


Obligations 
voidable  by 
pica  or  exceptio. 


Ope  juris 
jurandi 

Prxscriptio  a 
mode  of  ex- 
tinguishing 
obligations. 


Digitized  by  v^ooQle 


T»P  RfiMAN  flVIi  Mfi  , 


English  Uw. 


Restitutione  in 
integrum. 


By  feet  or  cir- 
cumstances. 


Modi  tollendi 

obligationes» 

communes  tt 

proprii. 

Communes 

Solutio. 

Datio  in  solu- 
tum. 

Oblatjo. 
Consignatio. 
Deposfdo. 
CompCniio. 
Confusio. 
Interitus  rei. 
Novatio. 
Troprii»  Accep- 
tilatio, Mutuus 
diaKnsus. 

Solutio  or 
satisfaction. 


obligationis  ope  exceptionis.  The  author  of  the  Brachylogus1  puts 
this  under  a separate  head,  for  the  concursus  duarum  causarum 
lucritivarum . 

In  England  it  has  been  a question  when  it  is  a substantial  plea, 
and  when  otherwise.  The  best  opinion  is  that  of  Parke,  B.  over- 
ruling the  dictum  of  the  Queen’s  Bench,9  and  laying  down  that  no 
subsequent  acknowledgment  i»  writing  would  take  a debt  out  of 
the  Statutes  of  Limitations,3  after  Statute  run,  which  did  not 
amount  to  an  unconditional  promise  to  pay  on  demand. 

Restitutio  in  integrum  is  also  a good  plea  in  both  civil  and 
criminal  matters,  ejgjtar  tfc?  tfiing  or  thp  person  may  be  affected 
by  it : as  regards  meformer,  a person  naving  built  on  a site 
whi^h  doe?  qot  beloqgMb  him4  is  put  ipto  possession  again ; and 
as  regards  the  latter,  a person  regains  the  possession  of  former 
rights,  as  in  the  case  of  a restitutio  spoliatorum.  Restitutio  in 
integrum  generally  applies  to  every  reintegration  of  a former 
status , and  will  be  commented  upon  at  length  hereafter. 

Change  in  the  circumstance?;  svithout  blame  to  him  who  takes 
advantage  of  the  plea  is  effective,  as,  for  instance,  absence;  neglect 
of  an  agent  or  attorney ; error  or  ignorance  of  a fact ; an  unforeseen 
circumstance  or  illness  ; morbus  sonticus,  or  the  death  of  a party, 
all  of  which  qiore  properly  belong  to  restitution ; a contract  made 
implicit or  explicite , in  consideration  of  certain  circumstances  : 
aH  these  are  praetorian  remedies.  No  state  of  circumstances, 
not  even  gross  fraud,  is  sufficient  to  justify  a party  actuated  hy 
good  faith  in  avoiding  his  obligation,  without  previously  proving 
die  fact  by  means  of  an  action. 

\ i8?o. 

The  methods  of  avoi$ffc  corrects,  by  opwriw  *t  l*w  mii 
tollendi  obligation**,  ipse  afe  $f  two  descriptions : some  are 
termed  communes , because  every  species  of  ohligftfiPH  qgn  be  dis- 
solved by  them ; while  others  apply  to  certain  cases  only,  and  are 
called  proprii. 

The  Communes  are  Solution  Ratio  in  solutum , Oblatio,  Con- 
signatio, Deppsi  t{o^  poptpens(ot  Confusy^  Interitus  rei ; and  Nqvqtio. 

fhef  ropr\i  ?re  again  duplex  and  applicable  either  oj\iy  (q  cqji-i 
tracts  stricti  jptris,  or  obligationes  bona  fidei  $ the  first  are  dissolved 
by  Acceptilatio ^ the  latterly  Mutyns  4**sM*H*s 

i iHb 

The  first  and  most  satisfactory  mode  to  all  parries  of  determining 
a contract  is  by  Sohftio.  In  its  common  acceptation,  this  word  sm-* 

1 IV.  %.  * ii  Jac.  i,  c.  2 j 9 Geo.  III.  3,  c.  16  ; 

! Hart  r.  PxfodMgot,  14  M.  fc  W.  741.  a k 3 WUL  IV.  c.  100. 

*¥■  4.  'i  ^ 4f3- 
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port*  rl>c  payment  of  a $umpf  money  duet  but  in  its  gancral  sense, 

.sswfoafon.  it  will  be  found  to  comprehend  Compensation,  Con- 
fusion, Oblation,  and  Consignation,  die,  ;*  in  short,  to  apply  , to 
whomsoever  has  performed  his  promise. 

Partial  fulfillment  of  an  obligation  is  legally  considered  as  no»-  Part  MSHnwat 
fulfillment;*  hence  an  obligation  must  be  wholly  and  intirely  ^jjj ” p«rtbr- 
satisfied,  Where,  however,  the  judge  has  ordered  the  full  per-  nuno*‘ 
formance  of  an  obligation,  under  a penalty,  such  will  not  be 
iufoieed  in  eases  where  it  has  been  performed  as  to  the  auger 
par*.* 

The  feed! mwo/»«  in  id  qutd  facere  p$tnt  is  allowed  in  cases 
where  the  debtor  is  not  in  9 position  to  maintain  himself  by  bis 
diligence,*  and  consists  in  his  being  .permitted  to  retain  sufficient 
for  that  purpose,  until  the  sum  of  his  finances  admit  of  his  doing 
so,  The  technical  term  for  this  is  baufiewm  temptUnfi*  or 

phiUgilfm  dtdvitionif.*  . ^ 

Performance  of  promise  or  satisfaction  may  be  by  the  debtor  si w&ctkm, 
in  person,  or  where  bis  legal  status  renders  him  disqualified,  on  hT^Mdif— 
his  behalf,  by  those  under  whose  control  he  is.®  *n  ' w 

Payment  may  be  made  to  the  debtor,  or  to  him  who  is  adjectus , To  debtor,  or 
or  named  together  with  the  debtor  in  the  transaction,  because  *“•  «djectu*. 
then  they  are  looked  upon  as  partners,  a fortiori  where  the  ad- 
jectui is  a party  to  the  contract,  in  which  case  the  payment  will 
be  good,  even  though  made  against  the  co-creditors’  consent  ;7  to 
whom,  however,  he  must  deliver  whatever  he  may  have  so 
received.1* 

Payment  to  the  attorney  of  another,  empowered  to  receive  the  To  attorney, 
amount,  is  alto  valid,?  so  long  at  the  mandate  remain  in  force, 
and  the  mandatary  do  not  demand  and  receive  more  or  other  than 
hia  procuration  allows ; 10  and  even  after  its  revocation,  if  the 
dabfmr  ha  ignorant  of  the  fact.”  Nevertheless,  the  pawnee  of  a 
claim  ia  conddered  in  the  light  of  a mandatary.1* 

If  a payment  have  been  made  in  any  other  way  to  a third 
party  the  debtor  will  not  be  liberated,  except  with  consent  of 


^ 3»  J*»  * Hi  P*  5*  ,6>  47, 

U v $ W«  i P- 19,  t.  47  i P- 

«.  1*»  Pst  A*..  Si 
Cqktf  fiep.  4.  y au  ift|  { Man*,  pafirocin. 
Degy  3,  to-  7,  *,  Ift$. 

C5t.  Abb  * ; ?.  SQt^ 

P F*5  **  **  C fc 

■I»  h S 71  A.  Hoch  04  to 
oocpMw  qcwmXiU».  s Sis  (GanaanJ 
derCtttprabtxetuibg ftmgoQoan- 
■oca  Gegenaci^de  ^ Hellfeid  de  benefi. 
capiat  apt  pgopri p «oufl  ac  left.  jm-  «om- 
nt  (fa|  qmk.  a.  ScfrSmftp,  Haqdip. 
1 tel.  p.  61-74  j Wfcrnber,  ©U.  r.  p^ebi. 


$5  5 1*  * * GWcleoiei  de  ban,  comp.  Aiat. 
ijmti  Tmtl  4«  «©4.  wt,  £rf. 

7*  TThib,  P.R.^647 ; P.  46.  j,  »j  j 

P.  tl;  L *,-S,  j ». 

’P-4®,  3.  7».  P'-i  “•  io®- 
1 P-4*.  3>  »1  P-4Si  l»*S*ibi- 
• P.  a,  14.  M i P-  J*»  1J»  lS«i  P- 
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Debts  may  be 
satisfied  by  the 
debtor  or  by 
another  for  him. 


thi  rIMan  civil  law. 


the  creditor  j1  or  in  cases  where  such  payment  was  for  his 
benefit  ;*  and  for  this  reason  he  is  liberated  when  the  payment 
is  made  by  his  creditor's  creditor.3 

If  A owe  B a debt,  who  is  again  indebted  to  C,  to  whom 
the  first  party  pays  the  sum,  A on  being  sued  by  B can  meet  him 
by  the  exceptio  doli. 

Strictly,  indeed,  every  one  must  himself  pay  his  own  debts,  never- 
theless a guardian  may  pay  for  his  ward ; an  attorney,  manager, 
or  agent,  for  his  principal  ;4  nay,  payment  made  on  the  part  of  one 
who  has  prohibited  it,  operates  as  a discharge  of  the  debtor.  Sup- 
pose the  case  of  a friend  paying  the  debt  of  another  who  had 
gone  off,  forbidding  him  to  discharge  it : the  principal  debtor 
here  is  liberated,  except,  indeed,  he  be  in  a position  to  prove  that 
his  interests  are  really  injured  by  the  payment,6  and  the  officious 
friend  must  taker  his  remedy  by  obtaining  a cession  of  the  right 
of  action  from  the  original  creditor.6  On  these  grounds  the 
debtor  is  held  to  be  liberated  by  the  irrevocable  command  of 
the  sovereign  of  the  country  to  pay  to  a third  party.7 


§ 1822. 

In  order  to  constitute  a payment,  it  must  be  made  with  the 
ammw  solvendi  intention  of  extinguishing  the  debt,  for  otherwise  the  creditor 
mutt  be  only  acquires  such  rights  on  the  sum  as  the  debtor  may  have 

*'  *pparent  chosen  to  transfer  to  him.® 

The  nature  of  an  obligation  requires  that  the  particular  object 
of  it  be  given  $ hence  the  creditor  can  insist  upon  the  delivery  of 
the  thing,  or  performance  of  the  act,  according  as  a thing  or  act 
is  the  object  of  the  obligation  5 and  that  the  debtor  be  compelled 
to  such  performance, o although  the  creditor  can  demand  to  be 
recompensed  by  the  recalcitrant  debtor.10  Nevertheless,  there 
exists  in  the  first  case  none  beyond  the  usual  judicial  modes  of 
infbrcing  the  liability  as  against  the  debtor.11 


1 P.  46,  3,  13  j Id.  38. 

* P.  Id.  15,  16. 

* P.  44,  4,  6 § F.  A.  Kunhold  de  eo 
quod  invito  altero  in  solut  he,  licet,  Lips. 

*7*3»  4 1*>  SP-  5».  m-J\ 

Muller,  obs.  878 ; contra,  Muller,  Civ. 
Praxis  (Archiv.).  i$  voL  2 H ft.  No. 
12. 

4 I.  2,  8,  § 2 ; I.  N.  Hert  de  solut.  pro 
alt  fact  Grip.  1701 ; G.  A.  Caroc  de  solut 
tert  facta  (opusc.  V.  1 1,  T.  3),  Grypt.  1705. 

* P-  3.  5»  “I1-  3 P-  7»  *4»  $ *3 » C. 
4*  39»  1 ! P-  »7 » >*  4°i  C.  *,  19,  nit.} 
Hert  1.  c.  sect  2,  § 7 ; Puf.  T.  1,  obt. 

»3?!  P-  3. 1. 19.  *43-  , 

* P.  46,  3,  53  5 Puf.  obt.  tom.  1,  obt. 

>3°»  P-  335*  4 

7 Thibaut,  I.  c.  § 648  i P.  50,  x6,  47 
ft  176  j P.  46,  3*,  52  ft  54  1 Weidner  vot 


der  Zahlung  ond  Angabe  an  ZahlungMtatn 
Jen.  1799,  *•  „ , 

• P.  ii,  1,  19,  pr.  1 P.  46,  3,  55. 

» X.  1,  7,  § 1 j L 3, 14,  pr.j  P.  39,  j, 
a8  } P.  36,  1,  13,  i 4 ; P.40, 4,  17,  ^ 1 } 
vide  Thib.  1.  c.  note  g ad  § 6$x ; Fachi- 
neus,  L.  2,  c.  30,  controverts  these  distinc- 
tion* between  action,  judgment,  and  execu- 
tion ; Thomarius  D an  promissor  facti  libera- 
tur pnestando  id  quod  interest,  Hal.  1721 3 
Mascov.  de  const,  possessor,  § 14  s Barditt 
de  faciendi  obi.  Tub.  1682  j compare  Ooe- 
ceii,  L.  2,  T.  14,  qu.  42  j Gliick,  Pand. 
4 vol.  § 316  ; Emminghaus  ad  Cocc. 

"P.  4a,  t,  13,  § 1}  P.  19,  I,  I.pr.J 
C 4*  49*  tT-i  C.4,11,  17. 

“ P.  6, 1,  (8  j P.  41,  1, 15  j P.  43, 4, 
3*  P-  3»  3*  34-5*  i 3 i P-  4°>  **«  5*> 
c-  7*  S3»  ».  7- 
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§ 1823. 

When  a debtor  is  alone  liable  for  a sum,  his  creditor  is,  strictly  Spiitrfngde- 
speaking,  not  compellable  to  receive  payment  by  installment 
where  it  is  all1  one  contract,^  except  where  the  debt  remains 
in  part  unpaid.  A solutip  particularis*  is  only  exigible  where 
part  of  the  debt  is  not  paid  by  reason  of  the  account4  being  dis- 
puted. A running  account5  is  not  to  be  looked  upon  as  arising 
out  of  separate  contracts,  that  is,  a demand  cannot  be  split,  but  it 
is  no  splitting  of  demand  if  the  debt  arise  out  of  several  separate 
contracts  : but  a demand  may  be  split  by  the  law  itself,  as  when 
the  payment  is  to  be  made  pro  rata  to  divers  heirs.6 


§ 1824. 

The  period  at  which  payment  is  to  be  made,  where  not  cer- 
tainly defined,  is  always  interpreted  in  favor  of  the  debtor,  so  that 
he  is  at  liberty,  if  he  choose,  to  pay  before  the  time  is  expired,* 
though  not  after, — this  must  nevertheless  be  taken  with  the  modifi- 
cation—provided  the  creditor’s  interest  be  not  thereby  prejudiced  ; 
and  even  if  the  obligation  to  pay  have  been  utterly  unlimited, 
quamvis  mutuum  in  atomum  contractum  sit>  the  creditor  is  estopped 
from  suing,  though  the  debtor  may  pay  at  any  moment  he  may 
please, — thus,  where  no  time  is  fixed,  the  debtor  cannot  be 
sued  during  his  life,  and  his  creditor  must  await  his  death  and  sue 
his  heir. 


m 

fl^enod  of 
payment  to  to 
interpreted 
favourably  for 
the  debtor. 


§ 1825. 

Where  the  value  and  quantity  have  been  established,  according 
to  the  difference  of  locality,  the  bargain  is  to  be  observed  as  made ; 
but  if  this  precaution  have  not  been  taken,  the  value  and  measure, 
at  the  place  where  payment  is  to  be  made,  must  decide ; budfjjf  it  be 
supposed  thafran  understanding  has  as  little  been  come  to  respect- 
ing die  place,  as  with  reference  to  die  value  and  measure,  the 
plaintiff  may  demand  and  have  the  value  that  the  object  bears 
at  the  place  where  the  suit  is  brought.6 

In  order  that  an  obligation  may  be  entirely  fulfilled  and  ex- 


. *3»  §*>  c:  *•  43»  9;  c- 

aolut  particulari  Viteb.  1756$ 
P.  MtQler  de  aolut.  min.  aumm.  in  deduct, 
an L Jen.  1711;  Schulz  de  aolut.  partic. 

Fait  168a. 

* P.  20,  6,  alt. 

s P.  12,  t,  11  j contra,  Gesterding,  1.  c. 
*2.  C.  Home,  de  cred.  ad  part,  aolut. 
Mfpaial.  in  nonnullis  cat.  obligatio.  Erf. 
1775.  This  it  by  some  held  to  apply 
«ratthe  debtor  iaao  reduced  in  circum- 
«nucei  without  any  fault  of  his  own,  that 
he  would  to  utterly  ruined  if  compelled  to 


Value  as 
affected  by 
locality. 


acquit  himself  of  the  whole  debt  in  one 
payment. 

* Heilfeld,  juriap.  for.  $ 1928  j Geater- 
ding  Nachfonch.  3 voL  p.  410-420. 

* C.  3,  36,  6 5 se4  vide  Vinn.  L c.  n.  5. 

’ p-  4®>  3>  7°;  M-  9*>  5 4i  P-  45»  *. 
137*%  * 5 Carps© v.  P.  2,  c.  28,  def.  11  § 
Lejrser,  Spec.  528,  14. 

* P.  12,  1,225  P.  13,  3,  ult. } P.  19, 

3 * 3 5 p-  4»»  5»  3»  44  7»  *1 5 Coceeff 

C.  L.  18,  T.  1,  qu.  9, } Voet  Comm. 

•13»T.  3,^4,  L. 46, T.  3,^8. 
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tinguished,  among  other  requisites,  it  is  necessary  that  the  obj 
contracted  for  be  given  in  dtt£  quantity;1  the  great  quest! 
therefore,  will  always  be,  of  what  amounts  to  due  quantity,' 
which  it  is  difficult  if  not  impossible  to  lay  down  rules,  exoeff 
the  case  of  money  payments,  and  of  how  for  the  different* 
locality  operates  on  the  quantity  and  quality.  Thibaut  has  er—j 
all  the  authorities  who  treat  specifically  on  this  subject,  and  wl 
arc  set  out  in  the  foot-note  ;2  the  most  accessible  treatise,  howto 
is  that  of  Leyter,  in  Latin. 

To  render  payment,  then,  effectual  it  must  consist  in  a tfeffoi 

1 quantity  of  sufficient  quality,  according  to  the  local  Custom i 
value  of  the  thing  given  in  paymcnt,-~»for  this  reason,  much, 
it  is  impossible  to  settle  by  especial  legal  provisions,  must  be 
to  the  discretion  of  the  judge. 

With  money  payments  it  1$  more  feasable  to  lay  down  $4 

* sort  of  general  rule  as  a guide,  and  to  shew  the  irtftatnct; 

# locality  on  value.  " ^ 

» It  is  manifest  that  quantity  alone  may  very  msuffidendy'  rtj 

• sent  the  article  for  which  it  is  tendered  in  payment,  £* 
when  combined  with  quality.  To  coin,  five  tests  are  applies 
Its  value  in  payment  depends  first  of  all  upon  its  sort ; seech 
on  h§  weight;  thirdly,  on  its  content  of  precious  metal  or  Iff 
fourthly,  on  its  currency  or  market  value  with  reference  to  & 
descriptions  of  money,  that  is,  the  number  of  other  tdiito 
which  it  is  exchangeable;  and,  fifthly,  on  the  quantity  offc 
chandize  which  may  be  obtained  for  it. 

The  public  is  under  die  bblieation  of  receiving  coin  as  rd 
of  the  value  at  which  the  law  fixes  it ; hence,  if  a govenua 
be  in  the  habit  of  depreciating  the  currency,  the  merchant  0 
have  due  respect  to  this  fact  in  making  his  bargains,  but  a 
receivers  coin  in  payment  for  its  legally  established  value;  j 
should^qa  the  contrary,  the  government  pot  a coinage  out 
ckculatjon,  the  subject  is  no  longer  p&fonitted  to  effect  a psyoi 
with  it:9  the  same  applies  where  the  value  of  the  CircMl 
mediem  has  been  increased  or  diminished;  it  must  be  gwdfe  i 


fP.4d,  3, 

* Spec.  19$  J.  S.  Boehm cr  de  tolut. 
pecuniar,  mutate  monet*  beak.  Frank/, 
id  V.  1741;  G.  S.  Madihn  D.  aiatent 
caute  debaiena  circa  pecan,  «olui.  itefttto 
post  confer,  munm,  ralort,  Hte  3761 ; I. 
T.  Segcr  (fa  matte  meate  viiore,  Lips. 
1763  (i*  opusc.)  Bynkerthoek,  obt.  L.  x. 
c.  9;  Areranii,  interpr.  L,  3,0.  x6,fn. ; 
Leyser,  med.  Sp.  519  (jGtfden)  j letnicM, 
uber  du  Roche  bei  der  Besahl  to  ***n- 
Witt»  Monaco  , Bnunschw,  1764 $ J.  L. 
Schmidt,  Abb.  t.  d.  MunzaorteS*  1 A Oaf. 
Jen.  178a,  a;  «ni  datu,  Seated  rachtL 
Entfch.  xur  ErUut  der  Abb.  ▼.  den  Munx- 


aorten,  J«i.  tytg,  +;  J.  & Mttel 
einer  Beantw.  d.  Trage  wie  cine  GeUM 
abtutragant  Ac.  FrafeJcf.  170*5  (X  H 
laud,  prunae  lineae  juris  era  petlfl 
pstvath  Fartie,  prime,  J*a.  iSSgf  ■ 
Outachten  ober  die  Etitadhckkmg  dae  d 
die  Herabaetzung  der  Banksetfeel  fta  1 
entftandenen  StretigSfciten,  »8 Gl 
Pand.  h V.  T.  61-92 $ C.  i 1 
(pnte  JL  Schwder)  ^Bd  (Mite  pteod 
cMraeto^  mturOii  matte  eaibfel  i 
pdooaiam  mil,  aateeadum  ab,  Tol 
»8x4»  B.  W.  Ffttffcr  pvaeMfc  AW 
range*»  r V.  nt.  7. 

*P.  i^7,14,*x. 
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taken  at  whatever  value  has  been  put  upon  it,  without  liberty  to 
the  one  subject,  unilaterally  to  bring  its  true  value  into  account 
as  with  another,  whether  involving  increase  or  decrease  in  the 
amount  to  be  handed  over. 

Where  no  particular  provision  exists,  the  following  general  rules 
apply  in  the  payment  of  money  debts,  according  to  the  particular 
state  of  the  circumstances. 

1.  If  the  obligation  be  only  conditioned  for  the  payment  of  a cer- 
tain sum,  the  debtor  may  pay  in  whatever  sort  of  money  he 
please  which  has  not  been  called  in,  calculating  the  pieces  at  the 
common  usance,  or  legal  rate  of  exchange. 

2.  When  it  has  been  arranged  that  the  payment  shall  be  made 
by  instalments  in  a certain  denomination,  the  payment  must  be  so 
made,  notwithstanding  that  the  particular  sort  of  money  has  been 
called  in  or  undergone  a diminution  in  price  3 where,  however,  it 
has  undergone  an  increase  to  such  an  extent  as  to  render  it  impos- 
sible, or  at  least  difficult  for  the  obligee  to  obtain  it  without  a 
tremendous  sacrifice,  an  exception  from  the  general  rule  is  per- 
mitted, and  other  sorts  may  be  legally  tendered!1 

3.  Where  both  the  sum  and  sort  have  been  fixed  beforehand, 
payment  must  be  made  by  such  number  of  pieces  of  this  coin  as 
w31  make  up  the  sum. 

In  the  repayment  of  a certain  sum  in  a particular  denomination 
it  may  happen  that  the  intrinsic  value  of  such  species  may  have 
increased  or  diminished,  consequently  that  a certain  sum  is  return- 
able to  the  debtor  ; this  is  termed  collybus , but  in  modern  parlance 

4*  In  all  loans,3  the  principle  of  repayment  is,  that  that  which 
bas  been  lent  shall  be  rendered  at  the  same  mere  intrinsic  value 
which  it  bore  at  the  time  of  its  receipt  3 in  such  case,  payment  is 
legal  in  any  denomination  of  coin,  provided  always  that  the  creditor 
be  not  damnified  thereby.4  In  this  sense,  is  the  provision  that 
he  who  has  to  repay  a capital  sum  must  not  tender  more  than  25 
awei  in  small  change  but  on  the  other  hand,  each  piece  must  be 
fend  at  its  intrinsic  value,  and  allowance  must  be  made  for  wear 
and  tear,  clipping,  sweating,  and  the  like  3 but  if  the  value  have 
been  raised,  die  debtor  has  not  so  many  pieces  to  pay.6  Every 
“Wease  or  diminution  of  value,  legally  effected,  is  equivalent,  as 
Wris  die  subjects  of  the  state,  to  such  change  in  value.7 

« the  earlier  age  of  Rome  the  currency  appears  to  have  been 


3°(*h  7it  4 3>  p-  3*  (3)»  *4* 

C.  Ettor  de  permit)  et  vetit  collybo 
Agio  vocant.  Marb.  1785  3 Gc. 
5 PaU.  3,  9 ct  7, 33,  *dXXv/3oc  5 
taMSld  Att.  ep.  6 3, Suet.  Aug.  4. 

3j  99 1 Struben,  Rechtl.  Bed.  3 

toti  Bed. 

* lh  i>  3. 

VOL.  Ill, 


* Thibaut  considers  this  equals  about  £$ 
of  English  currency,  Fels.  1.  c.  p.  65,  87, 
9],  923  equals  125  French  francs/  or  58 
34  German  guldens,  but  erroneously. 

• P.  18,  J,  1,  pr.  5 Pr.  46,  3,  94,  § I, 
it,  10,  1 ; X.  3,  39,  *6. 

7 For  disputes  on  this  proposition,  vide 
Hofacker,  T.  3,  § 1871. 
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THX  ROMAN  CIVIL  LAW. 


Copper  the  exclusively  copper,  but  as  the  wealth  of  the  new  State  increased  a 
oldest  Roman  silver  coinage  was  introduced, — and  ultimately,  though  at  a com- 
sU  wand* gold  parattvely  late  period,  gold  pieces;  notwithstanding  which,  cop- 
coinage  of  later  per — that  is  to  say,  an  alloy  of  copper — must  be  considered  as 
introduction.  the  standard  of  value. 


Abundant  specimens  remain  of  the  As  under  very  varied 
Value  of  the  weights,  from  i lb.  to  i oz.,  but  none  of  these  anterior  to 

not^er^r  B,c*  35°>  at  t^lc  very  earliest;  indeed,  we  should  probably  be 
able.  more  correct  in  assigning  a date  fifty  years  later  to  these 

specimens. 

The  sHrer  The  silver  Roman  coinage  may  possibly  date  back  as  early  as 

CthTrnc0taaoer  B‘c*  220>  but  ihe  gold  cannot  daim  a higher  antiquity  than 

Gold  coinage,  > 8o  or  qO. 

b.  c.  80.90.  The  gold  coinage,  with  which  we  have  more  immediate  con- 
^’vate^imh  ^ ccrni  was  not  m ^rs*  instance  struck  by  the  State,  but  by 
vidua^and"  private  individuals,  and  hence  passes  with  numismatists  under  the 
termed  aurei,  technical  term  of  family  coins.  The  gentes  which  possessed  or 
usurped  this  right  were  gens  Arria,  Calpurnia,  Cassia,  Cestia, 
Claudia,  Cornelia,  Domitia,  Julia,  Livineia,  Mussidia,  Numonia, 
Servilia,  Suppicia,  Vibia.  These  are  supposed  to  complete  the 
list,  and  to  be  of  about  the  same  date,  and  for  want  of  a better 
First  gold  coins  term  were  termed  simply  aurei.  The  most  ancient  we  possess 
Snpeiw.1116  coined  by  the  State  is  an  aureus  of  Julius  Caesar,  the  weight 
Thor  compan-  of  which  is  I2i|  grains,  which,  reckoned  at  2d.  per  grain, 
tiTe  weights.  gives  a value  of  1/.  or.  %d.  Under  Diocletian,  we  find  the 
weight  had  undergone  a diminution  of  about  41J  grains,  so 
that  its  comparative  value  is  reduced  to  one-third,  or  131.  4 d. ; 
nevertheless,  the  com  retained  its  former  denomination,  and 
Constantine  the  demi  aurei  appear.  Constantine  the  Great  reduced  the  weight 
STdenomina-  st^  lower,  and  at  the  same  time  changed  the  name  of  the  coin, 
tion  from  aureus  which  we  find  henceforth  denominated  a solidus , weighing  when 
to  solidus.  perfect  68  to  70  grains,  equal  to  11s.  4 d.  to  nr.  id. 

During  the  1,000  years  which  followed  this  period,  the  solidus 
varied  little  either  in  weight  or  value ; indeed,  untill  the  century 
which  preceded  the  capture  of  Constantinople  by  the  Othmanlees 
on  the  29th  May  1453. 

Justinian  is  accused  of  <c  resorting  to  the  commonest  act  of 
royal  dishonesty, — that  of  falsifying  the  coinage,”  which  had, 
according  to  Finlay,1  not  even  been  attempted  by  Heraclius  during 
the  national  bankruptcy  which  took  place  in  his  reign  ; such, 
however,  does  not  on  examination  of  the  coins  themselves  appear 


Justinian 
changes  the 
number  of  the 


to  have  been  the  case,  but  to  be  capable  of  explanation  by  that 
Emperor  having  changed  the  fractional  parts  of  the  solidus  from 
180  oboli  to  210  of /olles  (copper).* 


fractional  parts. 

1 Trans.  R.  S.  Lit.  vol.  4,  p.  149 ; Joh.  1853.  The  author  returns  his  best  thanks 
Malalas,  p.  80,  ed.  Ven.  to  his  old  friend  and  schoolfellow,  Mr. 

* Procopius,  Hist.  Arc.  ; rid.  Trans-  Vaux,  of  the  British  Museum,  for  this 
actions  of  the  Numismatic  Soc.  March  information. 
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The  then  value  of  these  coins  as  compared  with  that  of  the 
present  day  it  is  impossible  to  ascertain,1  this  being  a matter 
dependent  upon  the  quantity  of  precious  metals  in  the  market,  and 
the  supply  of  provisions,  merchandize,  and  other  commodities; 
bat  assuming  gold  to  be  worth  id.  per  grain,  the  now  value  of  the 
solidus  or  aureus  of  Justinian’s  age  would  be,  say  I is.  6d.y  conse- 
qyently  25  aurei  will  represent  14/.  or.  6 <L 
Thibaut*  is  therefore  in  error  in  stating  25  aurei  as  equivalent 
to  5844  guldens  or  Rhenish  florins,  a value  corresponding  with 
about  5/.  of  our  money,  or  four  shillings  tiftabout  a dollar  each. 

This  varying  value  of  money  it  is  jrjesumed  gave  rise  to  the 
foregoing  provisions  respecting  the  value  of  money  as  a medium 
of  exchange  and  payment. 


§ 1826. 

If  the  buyer  delay  payment,  \e.  is  in  mora , the  law  recompenses 
him  by  a fixed  interest  for  the  money;8  this  is  due  in  three  cases: — 
By  express  covenant.  By  litis  contestatio  where  there  was  no 
covenant.  From  the  nature  of  the  thing  sold  ; as  when  it  yielded*4 
mean  profits  before  the  principal  sum  was  paid,  which  appears  to  be 
a compensation  for  mean  profits,  rather  than  interest  for  delay. 
When  wines5  are  sold,  and  left  in  custody  of  the  vendor  in  default 
of  payment,  the  purchaser  bears  the  loss  of  a fell  in  the  market, 
for  the  vendor  may  detain5  the  goods  till  the  price  be  paid,  and 
the  purchaser  may  refuse  payment  till  security7  be  given  to  war- 
rant tho  title,  if  it  be  questioned.  And  if  a time  and  place8  for 
the  delivery  of  the  wines  have  been  appointed,  such  price  as  they 
would  have  fetched  at  the  time  and  place  agreed  on,  ought,  on 
failure  of  delivery,  to  be  returned  in  lieu  of  them. 


§1827. 

Obligations  being  by  their  yery  nature  incorporeal,  transitory, 
and  nullius  lociy  there  is  some  difficulty  in  fixing  upon  a principle 
whereby  a sufficient  degree  of  corporality  and  locality  may  be 
given  to  them  for  the  purpose  of  deciding  the  place  in  which  they 
are  executory,  the  court  in  which  the  execution  may  be  inforced* 
and  the  law  of  what  locality  ought  to  be  applied  to  them.  All 
these  questions  may  be  included  under  the  generate  term,  the 
locality  of  obligations. 

De  Savigny  enunciates  the  principle,  that  courts  having  cognis- 
ance of  the  obligation  is  identic  with  this  locality,  and  depends  on 
the  free  submission  of  the  parties,  express  or  implied.  Der 


1 Sabatier,  Production  de  l*or  et  l’argent 
et  4u  crane  chez  lea  anciens,  Petm burg,  et 
Londres,  8,  1850  (Barthes). 

3 Syst.  des  P.  R.  quoting  Fels.  p.  65,  87, 


1 P.  18,  6,  19. 


4 C.  4*  49»  5. 

* P.  18,  6,  i. 

# P.  ai,  x,  ji,  $ 8. 
7 P.  18,  6,  18,  § 1. 
•P-  «3»  5>4* 


The  then  rela- 
tive value  of 
these  coins  not 
ascertainable. 


t 

Thibaut*!  error 
as  to  their 
intrinsic  value. 

Origin  of  the 
provirions 
respecting 
money  as  a 
medium  of  ex- 
change referable 
to  its  varying 
value. 

Mon  or  default 
in  payment 
involves  in- 
demnity. 


Locality  of 
contracts. 


Savigny*»  view. 
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Place,  where 
designated. 

Immoveables. 


Presumed  con- 
sent fixes  the 

locality* 


The  lex  fori 
contractus. 
Tribunal  in 
which  the  ful- 
fillment of 
obligation  is  * 
compulsory.  J ' 


Court  having 
jurisdiction  in 
cases  of  contract. 
Savigny's  view. 


besondere  Gericbtsstand  dtr  Obligation  ( zusammenf attend  mii  dem 
wahren  Sitz  der  Obligation)  beruht  akf  freier  unterwerfung  dtr 
Parteyeny  die  jedoch  meist  nicht  in  einer  ausdriicklicben , sondem 
in  einer  stilUchweigenden  Willenserkldrung  liegty  und  da  her  stets 
dutch  eine  entgegengesetzte  ausdruckliche  Erkldrung  ausgescblossen 
wirdJ 

Where  the  place  is  designated,  there  is  no  doubt  of  it  being 
the  proper  (dace  for  the  fullmment  of  the  obligation.* 

Now  if  the  object  sold  be  an  immoveable,  it  is  not  imperative 
that  the  delivery  be  made  there  where  the  property  actually  is ; 
the  tradition,  wherever  made,  must  of  necessity  be  held  to  be 
there,  inasmuch  as  it  is  impossible  that  it  can  be  anywhere  else.1 * 3 

In  the  Mohammedan  law  this  is  otherwise : both  parties  must 
be  within  sight  of  the  premises ; but  in  English  law,  the  delivery 
of  the  deed  of  conveyance  is  the  delivery  of  the  land  itself. 

It  is  evident,  then,  that  in  certain  cases  considerable  doubt  may 
arise  as  to  the  place  of  fulfillment  where  no  locality  is  expressly 
agreed  upon,  for  where  it  is  so,  there  is  no  doubt  that  tnis  stipulation 
in  the  contract  is  binding  upon  the  parties  ; failing  this,  the  place 
which,  according  to  the  general  tenor  of  the  contract,  must  have 
been  intended,  is  held  to  be  that  agreed  on,  and  this  leads  to  the  ob- 
vious proposition  that  this  locality  is  founded  in  the  consent  of  the 
parties  on  contracting  the  obligation,  which  is  consistent  with  the 
very  essence  of  a contract ; if  this  consent  be  not  expressed,  it 
mijst  be  inferred.  The  intention  of  the  contracting  parties  then 
becomes  a matter  of  investigation,  Nevertheless  many  contracts 
may  be  supposed,,  to  which  no  conception  of  locality  attaches,  and 
in  which  no  intention  is  discoverable ; thus,  two  travellers  meeting 
accidentally  on  the  highway,  sell  the  one  to  the  other  a diamond  : 
it  would  be  absurd  to  say  that  the  particular  spot  or  nearest  town 
should  decide  the  locality  of  this  contract,  and  it  would  be  equally 
absurd  to  endeavor  to  conclude  that  any  particular  locality  was 
in  the  ntirid  of  the  contracting  parties  under  such  circumstances. 

Xhe  maxim  6f  English  law,  that  a contract  has  no  locality, 
cwtractks  est  nullius  lociy  is  therefore  correct.  Here  we  must  talce 
care  not  to  confound  the  locality  of  the  contract  itself'  wftft  that 
which  is  nearly  allied  to  it,  namely,  the  court  in  which  it  can  bt 
in  forced.  ’ . . 

§ 1828. 

With  respect  to this  second  question,  some  assert  that  the 
domicile  of  the  d^tor/ and  others,.  equally  positively,  that  that  of 
the  creditor,  ought  to  rule  the  case.  This  question  must  be 


1 v.  Savigny,  Syct.4ct  H.  R:  R.  vol.  8 \ 

Bucb.  3,  % 369. 

3P.  5,  1,  19,  §4}  P.  42,  6,  1,  2,  3} 
P.  44,  7,  21  i X.  %r  2,  17  ; P.  13,  4,  1 • 
sed  vide  Linde,  Abh.  ii.  p-  112-114;  com- 


pare Holhreg,  p.  46 ; v.  Savigny,  1.  c. 
$ 371- 

* P.  19,  r,  rt , § 2 ; v.  Savigny,  Rechts 
des  Besitses,  $ 15;  contra,  v.  Bcthmanrv 
Hollweg,  p.  47-50 
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settled  by  asking  whether  the  law  have  it  in  coftteibpUtion  to 
fetor  the  debtor  or  the  creditor. 

So  long  as  the  fact  of  the  contract  having  been  duly  entered 
into  so  as  to  have  acquired  an  obligatory  force  remains  undecided, 
the  debtor  is,  perhaps,  the  person  who  has  the  greatest  claim  to 
consideration,  because  he  is  the  party  from  whom  performance  is 
required  i and  it  is  but  fair,  that  he  upon  whom  the  onus  of  per- 
formance lies  should  receive  the  indulgence,  rather  than  he  to 
wbrnn  die  onus  of  proof  attaches.  The  decision  will,  therefore, 
be  mat  the  action  will  lie  in  the  court  of  the  debtor's  domicile. 
This  opinion  gains  force  from  the  evident  fact  of  such  a decision 
befog  ultimately  the  most  beneficial  to  both  parties,  for  if  the 
creditor  prevail,  he  has  greater  facilities  for  compelling  the  per- 
formance, by  execution  in  the  domicile  of  his  debtor,  than  he 
cotdd  have  had  in  his  own.  On  the  one  side,  then,  must  be 
the  disadvantage  and  inconvenience  to  which  the  creditor 
fetfxjiosed  in  producing  his  evidence  in  the  domicile  of  his 
1#i‘*r,and  on  the  other,  the  facility  which  he  has  after  judg- 
l‘‘  vThe  rule,  then,  that  a debtor  is  to  be  sued  in  bis  domicile, 
to  be  that  by  which  the  greater  amount  of  justice  is  done 
to  Either  party. 

This  is  also  in  effect  the  result  of  De  Savigny’s  investigation, 
which,  however  clever,  is  so  involved  in  verbiage  and  ideality,  as  to 
■aks.bis  opinion,  and  *he  grounds  of  it,  so  obscure,  as  to  leave 
mjhfog  more  than  a confused  impression  on  the  mind  even  of  a 
mfc  well  acquainted  with  the  peculiarities  and  faults  of  his  style,1 
met  the  mode  of  cracking  the  nut  to  arrive  at  the  kernel. 


$ 1829. 

jbttu  authors  draw  a distinction  between  the  forum  gesta  ad - 
^VitioniS)  and  the  forum  contractus , which  De  Savigny  rejects, 
^ them  to  be  identic,  and  the  court  of  the  contract  to  be 
than  the  place  at  which  it  may  be  presumed  that  per- 
! was  contemplated ; moreover,  that  the  principle  of  the 
\ tif  the  debtor's  domicile  being  that  of  the  obligation,  must  be 
I to  Mow  him  whithersoever  he  goes,  and  after  his  death  to 
btJDUig^tory  on  his  heirs,  although  they  be  domiciled  elsewhere.9 
whbabitant  of  Rome  borrows  money  in  his  domicile ; on  his 
dcstb)  his  daughter,  who  lives  in  a province,  succedes  to  his  in- 
h$atge.  The  curatores  are  condemned  to  pay  this  debt  on  the 

obscurity  and  want  of  arrange-  the  advantage  of  a course  of  civil  law  on^he 
BWtofthe  legal  articles  in  Smith’s  Roman  Cortdhent.  Savigny’s  lectures  were  by  no 
by  Mr.  Gko,  Long,  may  be  means  so  unclear  as  his  writings  $ m feet, 
mmtri  to  their  having  been  translated  his  writings  are  merely  his  lectures  taken 
9*fedpfly  from  Savigny.  This  is,  how-  down  as  delivered  extempore  from  his  notes, 
astonishing,  especially  as  the  termed  a nachgcschriebenes  Heft 
I1***18»  mpresrijr  «reuses  himself  i»  his  * P.  5,  1,  19,  pr.  $ C.  3,  13,  a;  v. 
by  regretting  his  never  having  had  Bethmann-Hollweg,  p.  24  j P.  5,  1,  45. 


Forum  gestae 
administration» 
and  forum  con- 
tractus. 
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part  of  their  ward,  and  Ulpian  says,  that  the  judicati  actio  is  in 
Rome,  because  the  testatrix  had  made  that  place  the  court  of  the 
obligation. 


§ 1830. 

Cates  apparently  There  are  certain  cases  which  must  not  be  misunderstood  or 
reui8  «ce  taken  to  be  deviations  from  the  principle  of  domicile,  or  excep- 
tional. tions  to  the  rule.  Such  a case  is  adduced  by  Ulpian,1  who  writes, 

durissimum  esty  quotquot  locis  quis  navigans , vel  iter  faciens , delatus 
est , tot  locis  se  defendi . At  si  quo  constitit , non  dies  jure  domicilii , 
sed  tabernulam  ....  officinam  conduxit , ibi  que  is  distraxit , 
egit : defendere  se  eo  loci  debebit . The  attending  a market,  or  even 
a more  prolonged  residence  in  a watering-place,  will  not  confer  any 
locality  upon  the  obligations  which  such  travelling  trader  may  con- 
tract at  such  place ; his  domicile  is  unchanged,  and  his  being  at  such 
market,  fair,  or  watering-place,  is  a mere  accident  j nor  does  the 
length  of  the  period  of  his  residence  form  any  ingredient  in  the 
matter,  so  long  as  it  does  not  amount  to  a transfer  of  domicile. 
This  case,  then,  will  be  on  all  fours  with  that  of  the  diamond 
bought  of  a traveller  on  the  roadside.* 


§ 1831. 

De  Savigny’*  We  now  come  to  Savigny's  Summary,  the  value  of  which  all 
"summaiy  of  the  his  readers  must  eminently  appreciate,  and  to  which  the  majority 
tocahty  of  con-  wjjj  probably  confine  their  attention. 

He  lays  it  down  that  the  local  cognizance  of  an  obligation 
is,— 

1.  At  the  place  contemplated  for  fulfillment  by  the  will  of 

the  parties,  without  any  distinction,  as  to  whether  this 
has  been  fixed  by  the  verbal  designation  of  a place,  or 
% by  the  nature  of  the  business  to  which  the  obligation 

gave  rise,  the  performance  of  which  is  only  possible 
^ at  one  particular  place. 

2.  In  default  of  a fixed  place  for  performance,  the  judicial 

cognizance  of  the  obligation  follows  the  locality  of  the 
debtor's  business  out  of  which  it  arose. 

3.  It  follows  the  locality  of  the  obligation  when  this  coincides 

with  that  of  the  obligee's  domicile. 

4.  When  the  presumption  lies  that  performance  is  expected, 

there  where  the  obligation  arose. 

5.  Where  none  of  the  above  circumstances  are  present 
' then  in  the  domicile  of  the  obligee  or  debtor. 

He  then  gives  a resume  of  this  resume,  viz.,  that  the  locality  of 
the  performance  is  the  locality  of  judicial  cognizance. 

1 P«  5>  h »9>  b *•  H h.  op-  > P-  5>  h *9»  $ 3 * c* 

4,  60,  1. 
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§ 1832. 

The  law  which  is  applicable  to  a contract  of  this  nature  must  Local  law 
next  be  considered.  Let  it  be  supposed  that  Ay  whose  domicile  of 

is  in  Berlin,  make  his  bill  of  exchange  at  Paris,  and  direct  it  to  obligations. 

By  who  accepts  in  London,  but  whose  usual  domicile  is  at  Savigny’s  view. 
St.  Petersburg,— according  to  the  above  rule,  if  any  point  of  law 
arise,  C,  domiciled  in  Florence,  in  whose  hands  the  bill  may  be 
for  value,  must  sue  the  acceptor  in  his  domicile,  St.  Petersburgh  ; 
but  supposing  the  Russian  courts  to  take  judicial  notice  of  foreign 
law,  of  the  law  of  which  country  ought  cognizance  to  be  taken  as 
ruling  the  contract — of  the  lex  loci  contractus  or  the  lex  resta 
aiministrationis  ? The  opinion  of  those  who  support  the  Tatter 
view  is  to  be  preferred,  since  in  that  case  the  contract  had  a 
double  locality  : the  one  party  gave  his  consent  as  drawer  in  Paris,, 
the  other  as  acceptor  at  London ; the  plaintiff  as  indorsee  lives  at 
Florence,  the  maker,  however,  is  domiciled  at  Berlin,  and  should 
be  sued  there, — or  if  the  acceptor  be  sued,  it  must  be  in  his 
domicile  at  St.  Petersburg,  because  these  are  the  places  in  which 
^ execution  can  be  obtained,  consequently  the  lex  gesta  adminis - 
trat fonts  must  prevail,  and  coincides  with  the  lex  loci  contractus .* 

The  case  is  plainer  where  a person  temporarily  residing  in 
Paris  contracts  in  writing  with  a singer  domiciled  in  Berlin  to 
perform  in  London;  here  the  English  law  will  interpret  the 
terms  of  the  contract  : — Where  the  contract  is  purely  per- 
sonal, viz.,  for  labor  to  be  bestowed  on  chattels  or  their  transfer, 
and  more  especially  the  payment  of  money,  the  question  is 
exposed  to  the  difficulty  above  discussed  ; but  where  the  question 
involved  is  the  transfer  of  an  immoveable,  inasmuch  as  it  cannot 
be  delivered  but  where  it  lies,  a fictitious  tradition  in  another 
place  will  be  in  effect  a delivery  there  where  the  immoveable 
is  situated.* 

There  are  certain  descriptions  of  business  which  would  appear 
to  depart  from  this  rule  of  domicile,  but  this  will  prove  to  be  a 
misconception  upon  examining  the  principle  by  which  they  are 
ruled. 

Tutela 1 *  3 and  curatelay  negotiorum  gestio^  mandatum  operae  locata , Tutela,  curatela, 
argentaria , or  banking  business,  are  ruled  by  the  place  where  neg.gett.mand. 
those  duties  are  performed,  because  the  performance  of  them  is  ^aloc‘  argen~ 
nothing  more  than  an  agency  for  a principal  unable  to  act  in  per- 
son from  legal  or  practical  disability. 


1 Lumley  ▼.  Wagner,  H.  L.  on  Appeal, 
*«S*i  de  Savigny,  1.  c.  vol.  8,  B.  3,  $ 
370*  p.  aoS  ; § 1819,  h.  op; 

* P.  19,  v,  11,  § 2 ; t.  Savigny,  Recht. 
des  Bcwtret,  $ 15;  contra,  v.  Bethmann- 
Holhrefo  P-  47-5°- 

8 P-  5*  *t  45* F- » p-  5»  «»  *9*  % *5  P- 
«3,  S**  $ * i W-  4*  i 5 * P-  3»  3*  54. 


$ i ; C.  3,  ai,  1,  2 5 P.  5,  2it  36,  § 1, 
non  debet  judicium  recusare,  . . . cum  sua 
sponte  ubi  hanc  obligationem  contraxerit; 
P.  5,  1,  19,  $ 1,  Si  quit  tutelam  .... 
▼el  quid  aliud,  unde  obligatio  oritur  certi 
loci  administravit,  etsi  Ibi  domicilium  non 
habet,  ibi  se  debebit  defendere. 
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Locality  of  pay- 
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differs  from  that 
of  moveable 
property. 


Special  agree- 
ment with 
respect  to  the 
locality  of  pay- 
ment. 


Place  must  be 
accessible. 


Change  of 
locality  on 
motion  of 
creditor. 


Laches  of  the 
debtor  as  to 
locality  involves 
indemnity. 


§*«33- 

Inasmuch  as  the  debtor  is  bound  to  pay  at  the  proper  place»1 
we  find  that  in  the  case  of  immoveable  property,  the  locality 
where  such  property  is  situated  comes  under  that  denomination  ; 
that  should  it,  however,  be  a question  of  any  other  praestation, 
it  is  competent  to  the  creditor  to  attack  his  debtor  by  any  action 
applicable  to  a moveable  species ; and  in  such  case  that  the  delivery 
of  the  object  must  take  place  at  the  option  of  the  plaintiff,  either 
where  it  happens  to  be,  or  within  the  jurisdiction  of  the  court  in 
which  the  action  is  brought.  The  cost  and  charge  of  so  bringing 
in  the  object,  however,  falls  on  the  plaintiff,  if  the  defendent  tum 
out  to  have  acted  in  good  faith.8 

That  whatever  arrangement  may  have  been  preconcerted  in  re- 
spect of  the  locality,  must  be  carried  out.  Where  many  places 
are  named  conjunctively,  the  obligation  is  split  $ but  if  such 
places  be  set  out  in  the  alternative,  the  debtor  may  elect  up  to 
the  time  of  suit  brought,  after  which  the  election  is  in  the 
creditor.3 

That  the  debtor  is  not  at  liberty  to  pay,  contrary  to  the  wish  of 
the  creditor,4  at  any  but  the  place  fixed,  so  long  as  such  place  be 
accessible,5  and  so  long  as  the  creditor’s  interests  are  not  injured 
by  a change  which  may  be  beneficial  to  the  debtor.6 

That  it  the  creditor  have  committed  a laches  in  receiving  pay- 
ment at  the  proper  place,*  whether  blameable  or  not,  he  can,  on 
shewing  sufficient  interest,  demand  that  it  be  made  at  another  than 
the  place  so  pre-arranged,8  under  the  condition  of  indemnifying  his 
debtor,  should  this  be  to  his  disadvantage,  for  any  damage  wnich 
may  insue,  although  such  debtor  may  have  commitcd  a laches,? 
The  debtor  who  has  even  been  hitherto  in  default,  has  on  his 
side  the  privilege  of  giving  security  that  he  will  pay  at  a place 
where  he  has  a particular  interest  in  paying,  and  so  liberating  him- 
self from  the  claims  of  his  creditor. 

If  the  debtor  pay  not  at  the  place  agreed,  he  incurs  the  obliga- 
tion of  indemnity  with  respect  to  place ; if  none  be  particularly* 
mentioned,  it  depends  upon  the  custom  of  the  locality  where 
debtor  or  creditor  live  : thus  with  goods  it  is  usual  that  the 
buyer  take  them  away,  or  in  case  of  loans,  that  the  debtor  bring 
the  interest  to  the  creditor.10 


1 Stryk.  de  loco  tolut.  Hal.  1705. 

* Pf  1 9 l8  » P*  6»  *»  IO> 

4»  »».§  £•  «*>  3.  p-  30  (1)* 

47,  pr.  $ I. 

* P.  13, 4,  *,§  t,  3, 4*  de  co  quod  ctrto 
loco. 

4 Id.  9. 

* Lauterbach,  D de  tolut.  § 34  j Idi  dm. 
de  oblatione,  § 8. 


• P.  13,  4,  2,  pr.  5 Stryk.  1.  c.  cap.  a, 

§21. 

1 P.  4,  6,  i,  § 2,  pr. ; Id.  § 33  5 C.  3, 
18.  *•  ‘ 

Arlauterhach,  coll.  L.  13,  T.  4,  § 9 $ 
P.  4,  6,  2,  § ult.j  Id.  4,  § f , et  § 33. 

9 Id.  4,  § 1. 
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Wc  have  seen  that  in  the  absence  of  special  agreement,  the 
more  general  rule,  respect  being  had  to  certain  exceptions  by  par- 
ticular laws,  may  be  said  to  be,  that  payment  is  due  in  that  place  in 
which  the  contract  was  to  be  obligatory,  and  in  cases  of  doubt 
in  the  place  of  the  debtor’s  residence.1 

This  rule  is,  however,  far  from  being  one  of  universal  applica- 
tion. Where  the  laws  permit  a departure  from  the  preconcerted 
•plage  of  payment»  the  same  rule  must  apply  a fortiori  in  cases 
where  plaggs  <rf  payment  are  judicially  fixed. 

Whes&Jtlir deB£ has  been  contracted  in  good  faith,  and  the 
debtor  at  the  place  fixed,  the  creditor  can  by  an 

acdofrnoi^&h contract  brought  in  the  ordinary  courts2  of  the 
debCSrV domicile,  compell  him  to  payment  at  some  other  place. 
In  matters  stricti  juris , and  those  assimilated  to  such,  this  action 
strictly  speaking  lay  only  in  the  court  of  the  place  where  the  pay- 
ment has  been  agreed  to  be  made  $3  as  this,  however,  involved  the 
inconvenience  of  waiting  until  the  debtor  came  within  the  juris- 
diction,4 the  praetorian  equity  allowed  suit  to  be  commenced  in 
the  ordinary  court  of  his  actual  residence  for  payment  in  another 
{dace,  and  this  action  is  usually  termed  condictio  de  eo  quod  certo 
UCQ.* 

§ *83+. 

The  law  by  which  an  obligation  is  to  be  interpreted  must  be  de- 
cided upon  the  same  grounds  as  those  which  rule  the  locality  of 
die  contract  itself,  for  every  tribunal  is  bound  generally  to  adminis- 
ter its  own  laws  in  matters  within  its  jurisdiction.  An  obligation  is 
mforcible  first  in  the  locality  of  performance  if  the  obligee  be 
present  there,  or  in  his  domicile,  inasmuch  as  such  performance  is 
required  from  the  defendent  upon  his  own  agreement,  and  because 
there  execution  can  be  had  on  his  person, — or  failing  this,  in  his 
own  court,  because  there  execution  can  be  had  on  his  goods.  It  is, 
moreover^  sufficient  that  he  have  property  within  the  jurisdiction  of 
the  court  in  which  the  action  is  brought,  for  the  chief  object  is  to 
obtain  satisfaction, — and  where  that  cannot  be  had  for  want  of 
such  goods,  then  where  he  resides,  because  distraining  his  body  is 
a fair  means  of  compelling  payment.  Nor  is  any  injustice  done 
m*suing  him  where  his  property  lies,  as  it  is  competent  to  him, 


1 Tbibaut,§ 654.  Other»  differ  variously. 

Leyeet,  Sp.  52s,  m.  xo  \ H’ubner,  L.  46, 
T.  3, $ 7$  Voet.  eod  Tit.  § 12 ; Struben, 
Bod.  42,  voL  3 j Hommel,  Rapt.  obt.  140; 
Mil! ar  ad  Leaver,  obt.  880 ; Bethman- 
IkBvH  Vm.  liber  d.  Gt.  Process,  p.  43- 
45.  The  question  of  whether  the  Ux 
fin  tmtrsctui)  or  Ux  gtstx  sdmhastratiomu9 
differ  it  another  and  important  one,  already 
annriiTly  mentioned  above. 

**•13,4,7. 

VOL.  III. 


•Id.  L 

<P.  13,  j,  16,  % lj  P.  J,  x,43  5 Id. 
19,  § ult.j  Thib.  1.  c.  $ 655,  n.  f.$ 
Thomasius  ad  Hiibner,  L.  13,  T.  4,  § s. 

* 1. 4,  6, 4 33  5 P.  13,  4,  1,  % s,  7,  «• 
3,  18 ; Gluck,  Pand.  13  vol.  $ 845-48$ 
Duarennus  ad  Tit.  D de  eo  quod  certo  loco 
(in  oper.  Fkft.  1592,  p.  924,  sq.  $ A. 
Baert  extr.  lect.  Colon.  1579,  S.  2x0-63  $ 
Strauch  de  eo  q.  c.  1.  Jen.  1674 : Gans, 
obBg.  R.  p.  70-75. 
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Payment  as 
affected  by 
locality. 


Judicially  fixed. 


Action  may  be 
brought  in  ordi- 
nary courts. 


Further  de- 
velopment of 
the  law  which 
governs  the 
satisfaction  of 
obligations  ^ith 
reference  to  W? 
locality. 
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nay  his  duty*  to  defend  his  property  Whercvet  it  may  be,  nor 
can  he  be  unaware  that  he  may  be  sued  in  such  places  respect- 
ively, and  It  behoves  him  before  he  enter  into  any  agreement* 
or  otherwise  bind  himself,  to  consider  his  Capacity  to  execute 
his  engagements  there,  and  to  remember  that  he  is  subject  t6 
the  laws  in  force  in  the  place  where  he  has  promised  performance, 
in  his  domicile,  or  where  his  property  is  situated. 

By  English  laW  the  chattels  or  moveable  property  of  an  indi- 
vidual follow  the  law  of  his  domicile ; thus,  if  a British  subject 
domiciled  abroad  die  in  England  during  a temporary  visit,  his 
Will  must  be  proved  in  the  court  of  his  foreign  domicile,  and  his 
moveable  property  subject  to  such  domiciliary  law ; but  suits 
respecting  any  immoveable  or  ‘real  property  he  may  have  in 
England  will  be  Subject  to  the  law  of  Endian  tribunals,  because 
it  is  practically  impossible  that  immoveable  property  can  folldw 
that  which  is  so  inconsistent  and  liable  to  change  as  domicile. 

Thus,  in  such  case  the  obligee  must  submit  first  to  the  law  of 
the  place  where  he  promised  performance ; secondly,  to  that  of 
the  locality  where  he  resides,  artd  in  cases  affecting  the  realty  to 
that  where  his  immoveable  property  is  situate,  and  this  is  dearly 
laid  down  in  the  Roman  law, — Alio  loco  quam  in  quem  sibi  dart 
quisque  stipulatus  esset , non  videbatur  agendi  facultas  competere . 
Sed  quia  iniquum  eraty  si  proniisSor  ad  eum  locum , in  quem  daturum 
se  promississet  nunquam  accederet , quod  vel  data  opera  faceret , vel 
quia  aliis  locis  necessario  distringeretur , non  posse  stipulatorem  ad 
suum  pervenire , ideo  visum  esty  utilem  actionem  in  eam  rem  com- 
parate,1  Here  stipulation  must  be  interpreted  to  mean  any  pre- 
arranged place  of  fulfillment.*  Hence  it  is  clear  that  he  may  be 
sued  at  the  option  of  the  plaintiff  either  in  the  locality  of  perfor- 
mance promised,  or  in  his  domicile  if  he  should  not  be  personally 
present  at  the  former  place,  but  this  is  not  so  clear  as  to  the  law 

which  he  has  to  submit,  which  is  disposed  of  by  the  following 
passage, — Si  fundus  venierit  ex  consuetudine  ejus  regioni sy  in 
qua  negotium  gestum  esty  pro  evictione  caveri  oportet .s  This  is 

clear  as  to  immoveable  property.  If  the  locality  of  the  contract 
be  fixed,  the  law  of  the  locality  is  necessarily  incidental  to  it, 
contraxisse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut  solveret  se 
obligavit .4  It  is  objected  that  the  expression  here  used  is  wide, 

but  what  other  law  than  that  of  the  locality  of  the  contract  can 
be  imagined  when  that  locality  is  fixed.  Any  doubt  must,  how- 
ever, be  cleared  up  by  this  last  passage, — Venire  bona  ibi  oportet , 
ubi  quisque  defendi  debet y id  est — ubi  domicilium  habet^aut  ubi 
quisque  contraxerit . Contractum  autem  non  utique  eo  lota  intolli- 
giturf  quo  negotium  gestum  sity  sed  quo  solvenda  est  pecunia .5  Now, 
if  the  property  be  within  jurisdiction,  and  the  locality  of  the  cotv- 


»P.  13,4, 1. 
* Id.  7. 

» P.21,  2,  6. 


♦ P.  44,  7,  it. 

4 P,  42,  5,  1,  2,  3. 
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tr» c(  field  to  be  at  the  pJacp  of  domicile  or  of  perforroaooe,  and 
wr  where  the  obligation  was  entered  into,  and  it  be  denied  pn  the 
one  hand  that  the  law  of  the  fim  two  be  applicable,  and  distinctly 
stated  that  that  of  the  third  is  not,  it  may  be  ashed  in  despair,  at 
what  locality,  then,  it  the  law  applicable  ? 

Hence  it  must  dearly  be  held  that  the  court  having  jurisdiction 
is  not  required  to  take  cognizance  of  anv  law  but  its  own, — in 
other  words,  that  the  law  depends  upon  the  jurisdiction,  and  the 
jurisdiction  on  the  locality,  the  locality  on  the  place  of  perform- 
ance or  domicile,  in  the  case  of  moveables,  and  actual  position 
in  that  of  immoveables. 


§ *835. 

De  Savigny  remarks,  that  this  does  not  apply  to  some  cases  > 
for  instance,  that  in  which  a traveller  refuses  to  pay  his  reckoning. 
The  usance  is  badly  chosen,  because  a tacit  pledge  on  the  pro- 
perty* the  guest  accrues  to  the  innkeeper. 

Another  gp^stion  is  as  to  whether,  in  the  case  of  goods  con- 
tracted for  bythe  traveller  of  a manufacturer  in  distant  places,  he  be 
subject  to  the  tribunal  of  the  domicile  of  the  vendor,  or  of  that  of 
the  purchaser,  and  adduces  two  arguments  in  favor  of  the  former ; 
first,  because  periculum  rei  vendita  nondum  tradita  est  emptoris ; 1 
and  secondly,  oecausp  the  general  rule  provides  that  the  delivery  of 
a chattel  contracted  foj*  is  oqly  compellable  there  where  the  object 
actually  is.* 

Neither  of  these  arguments  appear  to  apply  to  the  case  of 
suing  the  purchaser  for  the  price  of  goods  bargained  and  sold  \ in 
the  first  case,  leaving  the  impossibility  of  execution,  overlooked  by 
Savigny,  out  of  the  question,  his  liability  for  accident  is  certainly 
00  argument  for  rendering  him  liable  for  the  price  of  the  goods 
elsewhere  than  at  his  domicile ; on  the  contrary,  we  have  seen 
that  a traveller  must  be  sued  in  his  domicile,  why  not,  then,  the 
representative  of  one  who  has  never  moved,  and  who  is  one  legal 
person  with  himself?  As  tb  the  second  argument,  it  applies 
wholly  to  the  purchaser,  and  consists  in  an  action  for  non-delivery. 
The  result  of  these  two  questions  is,  that  where  die  thing  is  bar- 
griped  and  sold,  such  bargain  having  been,  in  the  contemplation 
of  the  law,  concluded?  as  much  at  least  in  the  domicile  of  the 
purchaser  as  of  the  vendor,  and  according  tp  the  principle  which 
de  Savigny  himself  lays  down?  under  the  presumption  of  ful- 
fillment m the  domicile  of  the  former,  the  legal  cognizance  of 
the  obligation  is  on  the  domicile  of  the  purchaser.  In  the 
second  case,  the  object  must  be  vindicated  where  it  lie j but  as 
this  may  be  half-way  on  the  road,  it  applies  neither  to  vendor  qr 
to  purchaser,  and  therefore  de  Savigny  is  wrong  in  both  cases, 
in  the  deduction  he  draws  from  his  own  correct  premises. 

Ulpian3  says  that  when  the  husband  in  spe  concludes  a dotal 
1 3»  »3»  § 3*  * »6«  3,  h *•  9 5»  65* 


Cues  really 
exceptional, 
according  to 
Savigny. 


Hit  «for. 
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contract  in  writing  out  of  his  domicile,  the  action  for  its  re* 
coveiy  is  not  to  be  laid  there,  where  the  contract  was  concluded, 
but  in  the  domicile  of  the  husband.  Clearly  so  ; but  this  supplies 
de  Savigny  with  no  argument  for  an  exception  to  his  own  maxim  : 
the  thing  is  to  be  vindicated,  which  can  only  be  done  where  it  lies j 
and  inasmuch  as  it  is  the  essence,  and  inseparable  from  the  mar- 
riage, must  be  sought  in  the  domicile  of  the  marriage. 

ament  where  § l836' 

thecam  meny*  When  a person  who  is  indebted  on  many  accounts  pays  money, 

debts.  it  may  be  doubtful  as  to  which  the  payment  was  intended  to  apply.1 

The  debtor  himself  may  pay  the  creditor  in  person,  or  by  attorney, 
guardian,  or  bankruptcy  court,  declaring  to  what  particular  deot 
he  intended  the  payment  to  apply,  in  which  case  no  doubt2  arises, 
and  the  payment  will  be  applied  to  the  debt  designated.  Should 
he,  however,  have  not  so  particularized  any  debt,  the  receiver,  on 
declaring  forthwith,  may  apply  the  payment  to  whatever  claim  he 
chuse  ; extinguishing,  first  of  all,  any  debt  which  may  be  more 
especially  burthensome  to  the  debtor.3  If,  however,  toe  receiver 
fail  to  make  the  required  announcement,  on  receipt  of  the  pay- 
ment, he  loses  his  right  of  election,  and  must  apply  that  which  he 
has  received  in  the  following  order: — 1st,  To  extinguish  interest. 
2ndly,  Capital  due  and  owing.  3rdly,  Debts  which  the  debtor 
owes  on  his  own  account.  4thly,  The  older  debt.  5thly,  That 
which  weighs  most  heavily  on  the  debtor. 

Where  none  of  these  distinctions  can  be  made,  and  all  the  debts 
belong  to  one  and  the  same  category,  all  are  to  be  diminished 
rateably  as  their  amounts. 

If  the  creditor  sell  a pledge  which  he  holds  as  security,  he  may 
apply  the  procedes  to  the  extinguishment  of  any  debt  at  his 
election. 

§ *837- 

Proof  of  pay-  Payment  will  not  be  presumed,  it  requires  proof,  which  may  be 

ment. 


afForaed,  either  by  production  of  receipts  or  other  sufficient  means.4 
Receipts  are  first  evidence  after  thirty  days,5  at  least  where  they 
are  not  of  a public  nature.  The  production  of  consecutive  re- 
ceipts for  the  payment  of  three  years’  annual  taxes,  &c.,  to  the  state 
raises  the  full  legal  presumption,  that  all  previous  to  that  period 
have  been  paid  up.6  This  principle  has,  by  analogy,  beeHttxtended 

quam  a deb.  ex  plur.  caus.  «olat,  facta  cst 
praesumatur,  Tub,  i8ox ; Hagemann  & 
Biilow,  pract.  Rechtseroit,  x vol.  n.  71  5 
vide  et  Thibaut,  haec  cit  P.  R.  $ 664. 
■P-4*  Is  * 

* P.  4*  3»  *>  3»  *9- 
4 C.  4,  10,  18 ; Nov.  19,  a. 

* C.  4,  30,  14,  $ 2,  vide  § 1630,  Ji.  op. 

* C.  10,  22,  3. 


* Puf.  T.  2,  obs.  176  5 Muller  ad  Leyser, 
obs.  879 ; Hommel.  rhaps.  obs.  539 ; Averan, 
int.  L.  5,  c.  32 $ Wiesand,  Sp.  vii.  n.  1 $ 
G.  L.  Funke  Bcitr.  p.  190-2x1$  Buch- 
holz.  jur.  Abh.  No.  28  $ H.  Hildebrande 
de  imputat,  solut.  ex  plur.  nominibus,  Alt. 
1728 ; I.  H.  A.  Mittag  de  solut.quae  fit  ab 
eo  qui  ex  plur.  caus.  debit,  alter,  exist.  Rost. 
1795$  C.  T.  Gmelin,  de  grav.  caus.  in 
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to  id  receipts  whatever,  even  to  those  for  monthly,  trimestral,  &c., 
does,  rates,  and  the  like,  sed  quart  f A like  presumption  is  raised 
from  the  fact  of  the  material  parts  of  the  note  of  hand  being  ob- 
literated,1 and  from  that  of  the  receipt  being  found  in  the  posses- 
sion of  the  debtor.2 


§ 1838. 

The  datio  in  solutum  is  the  privilege  of  paying  in  kind  instead  The  datio  in 
of  in  money,  allowed  to  a debtor  who  would  otherwise  become  ,ohltum* 
bankrupt.3 

This  datio  in  solutum  is  in  effect  an  emptio  venditio , hence  the  Founded  on 
same  general  principles  are  applicable  to  it  as  to  bargain  aqd  emptio  venditio, 
sale  j4  thus  a creditor  cannot  receive  in  satisfaction  of  payment 
an  object  which  the  debtor  has  already  sold  though  not  delivered 
to  another.  Thus,  if  the  debtor  have  sold  merchandize  to  a pur- 
chaser, and  before  delivery  being  pressed  by  a creditor  gave  him 
these  same  goods  in  satisfaction,  the  creditor  will  urge  the  better 
tide  of  him  of  two  purchasers  who  has  received  delivery,5  and  the 
purchaser  will  meet  him  by  an  exceptio  doli  as  a participator  in 
the  wrongful  act  of  the  debtor.6 

In  this  satisfaction  in  lieu  of  payment  the  object  must  be  valued  Differs  from 
at  a certain  price7  and  adjudged  to  the  creditor ; it  differs  from  * 
a mandatum  in  this,  that  the  creditor  is  supposed  to  sell  the  object  ^n  of*»  So*1" 
and  satisfy  his  claim  out  of  the  procedes. 

If  the  creditor  had  to  render  an  account,  were  exposed  to  no 
risk^  he  could  demand  the  reimbursement  of  the  expenses  to 
which  he  had,  been  exposed,  and  throw  the  risk  of  the  profit  or 
loss  of  the  sale,  as  the  case  might  be,  on  the  debtor — he  would  in 
such  case  have  received  the  objects  as  a mandatumy  and  not  a dapo 
in  solutum ; hence  it  results  that  the  absolute  property  is  trans- 
ferred, as  by  sale,  to  the  creditor  in  lieu  of  money,  consequently 
he  is  exposed  to  the  contingencies  of  accident  and  fall  in  price, 
but  on  the  other  hand  has  the  advantages  resulting  from  an 
I augmentation  of  value.8 

§ 1839- 


Inasmuch,  then,  as  it  is  a sale,9  the  creditor  accepts  the  thing  Obligation»  of 
with  all  its  burthens,  and  must  recognise  mortgages  attaching  to  creditor 
tlw object  before  acceptance  in  satisfaction  by  him.  dSlomiutom. 


3)  Hi  C.  H.  Breuni ng  an 
dfagnphom  cancellatum  inducat  debiti 
*Wii|onem,  Lips.  1769. 

,7-  *»  M»  *»  h * 5 p-  3°>  ».  *4»  § 7 5 

.*»  43>  »4.  >5»  w-  A.  Lau  ter  bach,  de 
fctito  pKto  mnMorio  ex  redditione  chirogr. 
FWnnptD,  Tob.  1667  (Diw.  T.  r,  n.  20) ; 

1*  t»  Scben  de  reditione  chirographi,  Arg. 

U34- 

•Kov.  4,  3,  $ 1725  Thib.  1.  c.  652; 

LeT*r»op-  531 , S.  Stryk.  df  ben.  dat.  in 


solut.  Fkft.  1616  (op.  T.  1,  n.  9);  H* 
Schonfeld  de  eod.  Alt.  1693  ; G.  Wernher 
D de  eod.  Helmst.  1660  j Marexoll  in  Lohr 
Mag.  4 vol.  2,  3,  Hft  p.  230-146. 

*c.  8, 45,4,*  15. 

4 C.  3.  32,  15  ; Briinnemann,  ad  L.  15, 
C.  Rei  vind.  n.  6. 

* c.  3,  32,  arg.  10,  % t. 

’ I.  3.  *3.  % > 5 C.  4,  38,  9. 

* C.  8, 43,  24. 

* C.  8.  45,  4. 
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A 

Must  accept  The  objects  given  ia  lieu  of  moaey  payment  may  fe  moveable 
option  quoad*  or  i®*nov«ahfe  i the  latter,  even  though  unsaleable,  may  be  eft* 

chattels  mated  and  forced  upon  the  creditor,  but  be  may  tafe  moveables 

or  not  at  his  option ; the  reasons  given  for  this  difference  if,  firstly, 
that  the  creditor  often  prevents  the  sale  of  the  immoveables  by 
asserting  openly  his  right  of  tacit  mortgage  ; and,  secondly,  that 
inasmuch  as  in  case  of  cession  these  immoveables  would  be  assigned 
to  the  creditor,  it  is  more  humane  to  the  debtor  to  oblige  the 
creditor  to  accept  the  property  without  the  disgrace  of  a public 
bankruptcy,  which  would  injure  the  debtor,  but  in  no  wise  benefit 
the  creditor. 


Depositio  80- 
lennis  the 
fourth  method 
of  extinguishing 
an  obligation. 


Deposition  does 
not  transfer 
dominion. 


§ X84O. 

The  debtor  has  the  right  to  require  that  his  creditor  receive 
payment  when  tendered  to  him  in  a regular  way ; and  should  he 
decline  to  do  so,  may  protect  himself  by  a formal  tender  of  the 
sum*  This  has  the  effect  of  liberating  the  debtor  from  the  claims 
of  his  creditor,  and  of  satisfying  his  obligation. 

Where  the  matter  is  a moveable,  or  chattel,  it  may,  oiv/efusal 
of  the  creditor  to  receive  it,  be  paid  into  court,  under  certain 
regulations  5 but  where  it  is  immoveable,  the  obligee  has  no  other 
means  than  that  of  simply  voiding  possession.1 * 

The  deposition  must  be  made  in  the  court  of  a judge  competent 
as  respects  the  creditor,  or  of  the  judge  of  the  place  arranged  for 
payment.8  The  deposition  extinguishes  the  demand,  with  aD  its 
accessories ; 3 * although  it  does  not  transfer  the  ownership  of  the 
deposit  to  the  creditor/  he  may  go  and  take  it  out  of  court.5 * * 
The  debtor  on  his  part  may  also  go  and  take  it  out  of  court, 
Whereby,  however,  he  revives  his  obligation  $ this,  however,  has 
not  the  effect  of  reviving  the  obligations  of  those  whose  liability 
was  extinguished  by  the  deposition.5 


§ 1841. 

fonnof d"d  *-  Oblatio , obsignatio , depositio  is,  then,  the  fourth  method  of  ex- 

^orm  o epo«-  Anguishing  an  obligation,  and  is  equivalent  in  English  to  44  Tender 
and  payment  into  court.”  The  following  formalities  must  be 
observed  in  order  to  render  die  deposition  formal,  or  solennis ; 
the  money  must  be  tendered,  oblata  \ sealed-up,  obsignatas  and 


1 P-  *6#  3#  h $ 3*  # C.  4»  3*»  *#  9*  *9 > 

C.  $,  48 1 3$  »ow.  .91,  % ; Lautezbach,  P 

de  depoiit  jur,  Tub.  x6ff>o  (Piw,  7,  n.  63) 5 

G.  Schulx  de  oblat  obtign#.  ft  depodt. 
pecuniie  id  dbi  defair.  Vitefa.  F. 

Tidemann  de  depot,  deb.  jpdkfaUi  ejutque 

effect  Goett  1776$  Noodt  de  few.  et 

utur.  L.  3,«.  15  ; Tbifa.  1.  c.  -§  .#66;  sed 

vide  per  contra,  Archiv.  f.  C»  P.  3 vo!.  1 


•t.  at.  9 $ «ed  vide  Id.  5 vri.  3 Hft.  p. 
33*-7* 

• P.  16,  3,  9,  et  19;  Pjittex  Kochtsf. 
I vqI  4 TkL  p.  973#  *9- 

*C.  1,43»  9*  J.c.  £ *5> 

4 JUuterbacfa,  L c.  ^*9. 

• C.  4,  32,  19. 

P*  14#  5 Voet.  Lib.  4S9  T*  3»  ^ 

»9,  vide  etj^auterhaefa,  1.  c.  § 31. 
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deposited,  or  paid  into  court,  deposita — it  is  then  termed  depositio 
solennis ; but  if  one  of  these  requisites  be  wanting,  it  is  a depositio 
minks  solennis , which  has  not  all  the  effects  of  solemn  deposition. 

In  the  first  place — 

i.  the  whole  debt  due  must  be 

а.  actually  tendered 

3*  at  the  proper  time  and 

4«  place , 

5«  in  the  coin  agreed 1 * (it  will  not  suffice  that  it  be  verbally 
offered), 

б.  the  acceptance  must  have  been  refused  without  good  cause , and 

7.  die  creditor  cited  ad  videndum  deponif 

8.  the  money  must,  within  the  period  of  payment,  have  been 
sealed-up)  and 

9.  deposited  in  court,  or  in  such  place  as  the  court  may  have 
appointed. 

The  failure  of  any  one  of  these  requirements  renders  the  depositio 
inselennis.  The  same  may  be  done  when  a third  party  pays  the 
money  for  the  debtor. 


§ 1842. 

The  operation  hereof  is  to  liberate  the  debtor  from  his  obliga- 
tion, put  a period  to  the  accretion  of  interest,  release  all  sureties 
and  pledges',  and  acquit  the  debtor  himself  of  any  risque  attaching 
to  the  things  so  deposited  from  the  date  of  such  deposition. 

In  certain  cases  mentioned  in  the  Codex,  the  depositio  minus 
solennis  is  operative  where  the  simple  oblation  is  sufficient  without 
deposition ; 3 thus,  in  case  of  3 per  cent,  having  been  promised, 
under  an  alternative  condition  to  pay  on  a certain  day,  or  submit 
to  a higher  rate  of  interest,  deposition  releases  the  debtor  only 
from  such  increased  rate.  Again  Obsignatio  and  Depositio  some- 
times have  all  the  effect  of  solemn  deposition,  witnout  oblatio . 
This  may  occur  in  the  case  of  a minor  without  a curator,  to 
whom  the  debtor  of  course  cannot  safely  pay ; or  when  many  are  at 
issue  respecting  jus  crediti , and  the  debtor  knows  not  to  wnich  he 
should  pay  ; or  when  the  judge  has  directed  an  attachment  on  the 
pbject  to  issue.  Lastly,  in  the  case  of  a verbalis  oblatio , not  an 
actual  one,  and  this  may  happen  when  an  uncertain  sum  is  due, 
only  ascertainable  after  balance  struck,  as  in  a partnership  to  stop 
interest  running  on  ; or  in  case  of  an  immoveable,  which  can  only 
be  tendered  verbally*4 


1 Vino.  *0  I.  3,  30,  pr.  n.  10. 

’Laaterfach,  L c,  $ 17  5 GHWfrPand 

♦ «Mm  a-  75* 


4 Schulzen,  tract,  de  oblat.  coniig.  # 
depot,  rei  debit,  c.  6 Sc  7 ; Zaoger  de  except, 
pt.  3,  c.  2,  n.  147. 


Operatiori  of 
the  depositio 
solennis. 


Depositio  minet 
toiennit. 
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Compensatio,  or 
set  off,  extin- 
guishes an  obli- 
gation. 


Ipso  jure. 
Compensatio 
temporalis  is 
mere  retendo. 

Compensado 
extinguishes 
debt  and  relieves 
sureties. 


Compensado 
dates  from  the 
time  at  which 
the  set-off  be- 
comes pleadable. 


§ *«43- 

Compensatio^  or  set-off,  otherwise  termed  simply  pensatio ,*  is  the 
second  general  method  of  satisfying  an  obligation.  When  it  is 
the  result  of  a private  arrangement  between  parties  who  give  each 
other  res  fungi biles  it  is  tefmed  voluntaria  sive  hominis  (in  cases 
where  such  are  admissible),  which  may  be  concurrent  in  genere , in 
description,  and  in  time ; thus,  a horse  may  be  set  off  against  an 
ox,  or  a sum  due  to-day  against  a sum  paid  yesterday.  To  con- 
stitute a compensatio  neceisaria  sive  juris , on  the  other  hand,  it  is 
required  that  both  debts  be  due  at  the  time  of  compensation  pro- 
posed, and  be  paid,  in  which  case  the  judge  may  set  them  off 
against  each  other.  With  respect  to  the  objects,  they  must 
both  be  of  the  same  description ; similarity  as  to  quantity  is  hot 
required,  the  set-off  being  taken  quantum  valeat , at  its  value.* 
When  all  these  requisites  are  present,  the  reciprocal  demands  may 
be  cancelled,  ipso  jure , at  the  instance  of  one  of  the  parties.3 

Compensatio  perpetua  is  another  term  for  a set-off,  in  its  proper 
sense ; but  some  lawyers  speak  of  temporalis , which,  however,  is 
nothing  but  a retentio . 

Compensatio  operates  as  an  extinguishment  of  the  debt,  ipso 
juref  hence  it  has  the  same  effect  as  payment,  to  which  it  bears  a 
near  affinity,  whereby  the  debtor  is  liberated  from  his  debt,  and 
his  sureties  from  their  obligation.  Pledges  must  be  returned, 
and  the  further  accretion  of  interest  is  stayed. 

From  the  moment  that  equal  reciprocal  claims  are  recognized 
both  are  utterly  extinguished,  or  at  least  reduced  quoad  concur- 
rentem summam , according  as  the  one  set-off  is  less  than  the 
sum  against  which  it  is  so  set-off.  Where  both  claim  and  set-off 
are  equal  in  amount,  both  are  extinguished,  otherwise  it  becomes  a 
case  of  subtraction  of  the  lesser  froqi  the  greater. 

The  old  distinction  between  contractus  bona  fidei  and  stricti  juris 
were  abolished  by  the  more  recent  legislation  of  Justinian.5  It  is 
worthy  of  remark,  that  the  exceptio  compensationis  has  a sort  of 
retrospective  effect,  compensatio  retrotrahitur , and  the  reciprocal 
demands  are  extinguished,  not  from  the  time  at  which  the  plea  is 
pleaded,  but  from  that  at  which  it  arises.6 

The  rule  liquidi  cum  illiquido,  simply  means  that  the  judge  will 
not  pay  attention  to  a counter  claim,  except  it  be  proved  in  due 


1 Vultdus  de  compensationibus,  Marb. 
1 589 ; P.  Hciloius  de  eod.  arg.  (Meennanns 
Thesaur.  T.  4) ; P.  H.  Ankelmann,  de 
compensat,  et  specialim  de  deb.  tert.  corn- 
pen.  Goett.  1791. 

* P.  2,  14,  ult.  $ Voct.  L.  46,  T.  3, 

§»0. 

»P.  «6,  i,  II,  I*J  C.  4,  31,4. 

4 The  laws  of  compensation  are  pretty 
clear:  I.  4,  6,  $ 305  C.  4,  31,  4.  Yet 
the  jurists  have  found  abundant  matter 


of  controversy : Vasquii  controv.  ilkistr.  us. 
freq.  lib.  3,  cap.  64,  n.  7,  p.  m.  243,  sq. 
For  so  much  as  applies  to  the  form  of  pleas 
of  set-off,  vide  poet  under  actions  and  ex- 
ceptions. 

4 Hopfner,  com.  § 751,  et  § 980. 

6 Stmv.  Ex.  ai,  Th.  26 } Puf.  T.  1, 
obs.  178;  Weber,  p.  69;  contra,  Huber, 
praelect.  ad  Pand.  16,  2,  4 5 but  this  is  not 
recondleable  with  C.  4,  31,  4. 
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time,  and  in  such  case  must  pay  the  creditor,  and  bring  a cross  action 
against  him  for  such  set-off.  Should  he,  however,  subsequently 
prove  his  set-ofF,  inasmuch  as  it  extinguishes  the  counter  debt, 
ipso  jure,  it  will  date  back  to  the  commencement  of  its  actual 
accretion,  and  this  often  becomes  important,  as  for  instance  in 
the  case  of  interest  paid  indebite , which  would  not  have  accrued 
had  the  principal  debt  been  extinguished.1 


§ 1844. 

The  beneficium  competentia  bears  about  it  the  type  of  that  period 
of  Roman  jurisprudence  at  which  the  severity  of  the  strict  law 
became  tempered  by  a merciful  equity;  for  although  abundant 
provisions  existed  for  the  protection  of  creditors,  yet  they  were 
not  allowed  to  hunt  the  debtor  to  death,  who  had  done  or  suffered 
all  that  the  law  required,  for  those  only  were  in  a position  to  claim 
the  benefit  of  competency  who  had  complied  with  the  provisions 
required  in  that  behalf.  Thibaut*  terms  such  44  privileged  persons  5” 
the  term  competent  persons  would  better  describe  the  class  which 
can  daim  the  beneficium  competentia , or  indulgence  of  retaining  a 
competent  subsistence. 

Among  such  competent  persons  are — 

Such  as  have  surrendered  to  their  former  or  present  creditors 
aD  they  possessed ; in  such  case,  the  first  set  of  creditors3  are  not 
to  be  prejudiced  by  the  more  recent  ones.4 

Children  and  parents  must  reciprocally  grant  each  other  the 
beneficium  competentia ; 5 and  in  like  manner, 

Brothers  and  sisters,6  and  all  those  who  are  placed  in  the  same 
category  with  them,  such  as  partners  in  a societas  universalis , but 
lot  those  concerned  in  ? societas  particularism 

Husband  and  wife.8 

Patron  and  ffeedman.9 

Donors  who  are  sued  upon  the  gift.10 

The  father-in-law,  when  sued  by  the  son-in-law,  during  the 
coverture  of  his  daughter,  for  after  separation  he  can  claim  this 
benefit  only  in  respect  of  the  dos,  when  no  fraud  or  deceit  is 
proved  against  him.11 


1 Pal  obs.  jar.  civ.  uoiv.  1.  c. 

*Lc.i66*. 

* P.  42,  3»  4,  6,  7 ; Lauterbach,' colL  L. 
4*jT.  1,^38;  Thib.  Gt.  Abh.  p.  350- 
jt$  ««fci,  Albericus  ad  Cod.  L.  7,  T.  72, 
c*  )t  Cbj.  pant  ct  comm,  ad  C.  ibid.  (opp. 

r.hf-  5*7» T-  9»  P-  "5°) 

4 Twb.  L c.  contra,  Ulmann  de  locat, 
crei  In  krata  eiusd.  debitoris  cessione, 
Jen.  1804. 

4 P.  41,  x,  16,  30 ; I.  V.  Beckmann  de 
boa.  «amp.  Jen.  1676,  c.  2,  § 1 ; Thibaut 
iubuIu  that  some  deny  the  reciprocity, 
Wtdmg  Chr.  R.  2 yoL  $ 24. 

1 P.  17,  2,  63,  pr.  5 Thib.  Theorie  d. 
b*  Awkg,  $ 23. 

VOL.  III. 


7 There  is  a conflict  between  63,  pr.  cit. 
and  16  cit. ; for  attempts  to  reconcile  these, 
Tide  Cocceii,  L.  17,  T.  2,  qu.  13 ; Voet. 
eod.  Tit.  $ 20  ; Boehmer,  jur.  D,  ibid.  § 24  j 
Dabelow,  p.  161,  162;  Schoman,  Handb. 
2 vol.  p.  72,  73,  363,  364 ; Archiv.  f.  Cir. 
Praxis,  2 vol.  2 St.  nr.  21,  22, 3 St.  nr.  33. 

• p.  41, 1, 20  j p.  j,  5. 35» p-  *4»  3. 

28  ; Gliick,  Pand.  27  vol.  p.  351  373. 

» p.  4»,  1, 17. 

>°  id.  i9. 

11  P-  4».  «»  *!>**!  P-  *3.  3.  *4i  *4.  3. 
17,  32 ; Y.  Tigeratrbm  Dotalrecht,  2 vol. 
p.  182-200  j Gliick,  Pand.  25  voL  p.  187- 
192  ; sed  vide  Voet.  L.  23 , P.  3,  $ 8. 


The  benefldom 
competentiae 
allowed  to  poor 
debtors. 


By  whom 
claimable. 


Those  who 
have  surren- 
dered. 

Children  and 
parents. 

Brothers  and 
sisters. 


Husband  and 

wife. 

Patron  and 

freedman. 

Donors. 

Fathers-in-law. 
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Soldiers, 

Filii  familias. 


Fil.  emancip. 


Potatoes. 


The  beneficium 
competentiae 
claimable  on 
the  petition  of 
the  insolvent, 
or  of  an  inter- 
ested party. 


Cases  in  which 
the  beneficium 
competendae  is 
inoperative. 
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The  soldier  in  the  actual  employ  of  the  state.1 * 

The  filius  familias,  who  is  sued  in  respect  of  his  peculium 
militare .* 

The  emancipated  son,  who  is  sued  in  respect  of  debts  contracted 
while  under  the  paternal  control,3  soon  after  his  emancipation,4 
where  he  has  received  nothing,  or  only  a portion  of  his  paternal 
inheritance  not  commensurate  with  the  debt.5 

Lastly,  the  husband,  his  father,  and  children,  where  the  dos  is 
demanded  back  after  dissolution  of  the  marriage  tie.6 

§ 1845. 

When  the  beneficium  competentia  is  obtained  on  the  petition  of 
the  debtor  himself,  it  is  termed  beneficium  competentia  ex  proprio 
jure ; but  when  on  that  of  a third  party,  beneficium  competentia 
ex  persona  tertii \ 

The  rule  in  this  latter  case  is,  that  anyone  who  has  given  the 
debtor  anything  towards  his  maintenance  is,  if  his  interest  be 
sufficient,  to  be  considered  as  a third  person  competent  to  support 
this  petition,  and  to  demand  that  the  creditor  allow  the  debtor  the 
requisite  maintenance.  This  is,  however,  no  ground  for  a grant 
of  competent  maintenance  generally  to  sovereigns,  princes,  or 
municipalities;7  with  respect  to  the  former,  the  maxim  is  ap- 
plicable, that  this  competent  maintenance  is  only  grantable  to 
those  who  legally  possess  this  right,  or  rights  which  are  equivalent 
thereto.8 


§ 1846. 

There  are  certain  cases  in  which  the  beneficium  competentia  is 
rendered  inoperative  and  annulled  for  certain  causes  ; thus  it  may 
be  renounced.  This  waiver  of  right  is,  however,  forbidden  to  the 
husband  only,9  notwithstanding  which  the  entire  cession  of  this 
privilege  is  generally  prohibited;10  inasmuch  as  although  it  cannot 


1 Id.  18;  Dabelow,  p.  506-7;  contra, 
Hellfeld  de  benef.  compet.  ex  proprio  seque 
ac  tert.  competent,  (in  opusc.  n.  25)  § 12. 

* P.  49, 17  ; C.  7,  53,  4 ; Thibaut,  P.  R. 
$ 662,  condemns  the  erroneous  view  of 
those  who  place  the  clergy,  §51,  Horn  de 
ben.  comp,  civitat.  non  compet.  § 14, 
Viteb.  1706  ; S.  Stryk.  U.  M.  L.  42,  T.  3, 
$ ult. ; doctors  of  law,  Berlich,  P.  1,  concl. 
So,  n.  53  ; doctors  in  all  the  faculties,  and 
all  advocates,  A.  Kaestner  de  b.  c.  advocatis 
competente,  Lips.  1736,  in  this  category. 

* P.  14,  5,  a,  pr.  § 1 ; et  Id.  4,  pr. 

4 Id.  4,  $ 4 ; Voet.  eod.  Tit  § 4. 

4 Id.  2,  pr. ; Schilter,  Ex  27,  § 57. 

* P.  24,  3,  12,  13,  15,  % ult.  16,  ig,  pr. 

28  ; C.  5,  13,  1,  § 7 ; Lauterbach,  coll.  L. 

*4»  T.  ,,  § 1*  ; to  which  inter  alios  Manx 

pitrocin  debitor,  Dec.  3,  qu.  2;  sed  vide 

Horn,  1.  c.  § 15;  add  all  citizens  ruined  in 


war,  which  Thibaut,  1.  c.,  controverts  as  a 
false  extendon  of  the  principle  of  the  com- 
petenda. 

7 Thibaut,  1.  c.  § 662,  remarks  that 
while  some  carry  the  b.  c.  ex  persona  tertii 
to  an  extravagant  extent,  others  deny  it  in 
toto,  and  quotes  Manz,  1.  c.  qu.  4,  n.  137  ; 
Mevius  discuss,  levam.  debit,  c.  4,  sect.  7, 
n.  37  ; Hellfeld,  1.  c.  % 15,  sq.  ; Dabelow, 
Concurs.  2,  Aufl.  p.  508,  5x5  ; C.  Horn, 
1.  c. ; Wening,  Gvilr.  2 vol.  \ 23  ; Miihlen- 
bruch,  Pand.  T.  1,  p.  285-6. 

* P*  2,  14,49  5 p*  4*>  >»  *6  5 v.  Savigny 
Zcitschr  4 vol.  p.  415. 

9 P.  24,  3,  14,  § 1 ; Hellfeld,  1.  c.  § 8 ; 
vide  et  Dabelow,  p.  164;  some  deny  the 
right  of  waiver  altogether,  I.  P.  Surdus  tr. 
de  alimentis  Tit.  8,  privil.  56,  n.  53,  sq. 

10  Vide  G.  A.  Joachim  de  cessione,  b.  c. 
Lips.  1733,  § 10,  sq. 
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be  made  operative  as  against  him,1 *  it  does  not  operatively  pass  to 
him*  or  to  sureties.3  It  ceases  if  a dolus  can  be  proved  against 
the  party,4  or  when  he  has  paid,  because  generally  it  is  only 
effective  by  way  of  exception  or  plea,  although  it  extends  up  to 
execution,5  except  where  he  has  operated  a cession.6 

The  donor  has  the  right  of  deducting  all  his  debts  arising  out 
of  other  causes,  before  claiming  the  benefit  of  a competency,7  as 
also  everyone  who  puts  his  duty  of  payment  upon  his  capacity  to 
pay.8 *  In  conclusion,  it  is  to  be  observed,  that  the  measure  of  that 
which  is  to  be  considered  a competency  must  be  assessed  in 
respect  of  the  position  in  life  and  requirements  of  the  debtor.* 


§ 1847. 

The  leading  principles  of  the  plea  of  compensation  may  now 
he  considered  as  pretty  clear,  and  as  premising  a generic  counter 
claim  of  fungible  objects,  or  of  those  treated  as  such.10  A species , 
although  consisting  as  a fungible  object,  cannot,  without  the  con- 
currence of  the  other  side,  be  pleaded  as  a set-off  against  another 
species,  or  be  compensated  by  a genus notwithstanding  that  the 
jus  retentionis  may  in  many  cases  be  made  available  ;18  still  less  can 
a compensation  for  claims  of  different  genera  be  admitted.13 

The  counter  claims  must  be  true  and  real,  notwithstanding  that 
one  may  not  be  so  operative  as  the  other ; hence  we  deduce  the 
rule,  that  every  debt  in  respect  whereof  a condictio  indebiti  would 
lie  can  be  pleaded  as  a set-off.14 

The  reciprocal  debts  must  be  due  in  like  manner;  hence  a 
conditional  claim  cannot  be  set  off  against  an  unconditional  one, 
nor  one  not  conditioned  neither,  a deferred  against  an  imme- 
diately payable  debt,  or  one  not  deferred  upon  the  same  terms, 
except  the  condition  or  term  be  to  the  advantage  of  him  who 
pleads  the  set-off.15 

The  exception  of  compensation  cannot  be  pleaded  as  against 
one  who  has  received  a letter  of  respite  in  respect  of  claims  arising 


1 P.  24 , 3,  27 ; Horn,  1.  c.  § 18  ; con* 
fra,  ».  Tigentrom  Dotalr.  2 vol.  p.  184. 

* P.42,  1,  12,  13,  24;  § 1,  25. 

f 44*  *4»  Pr*  7»  pr-  i Horn.  1.  c. 

i*7- 

* P*  42»  I»  21,  b I. 

„ *p-  *4i3»*7i§M  P-44.  1»  17.  § * » 
Horn,  L.  c.  § 22 ; Carpzov.  P.  1,  c.  32, 
Def.  15. 

, *p-4*i  3»  3.  Si  HtUfcW,  § »7 } Dabe- 
«>w,  p.  168,  169.  Some  extend  it  to  the 
case  in  which  the  creditor  is  himself  in 
want  of  different  maintenance, — Godenius, 

S 20 ; Horn,  L c.  § 19. 

’ p- 4*>  «.  I9>  $ 

' P.  jo,  16,  iaj. 

* Godenius,  § 19  j Carpsov.  P.  1,  C.  32, 

Def.  16. 


10  Thibaut,  P.  R.  § 677  ; contra,  Valett 
Abh.  Goett.  1824,  nr.  1 ; sed  vide  Hasse, 
1.  c.  7 vol.  p.  18 1 ; Gesterding  Nachfor. 
3 vol.  p.  173- 197. 

" P-  13»  7»  I*,  pr- } P.  3°>  >»  S'  i p-  3» 

3*,  6 ; C.  4,  31,  ult.^2  j Voct.  1.  c.  $ 18  ; 
sed  vide  Cocceii,  1.  c.  qu.  9. 

19  C.  4,  31,  ult.;  Eraminghausad  Cocc. 
1.  c.  qu.  8 ; Huber,  L.  16,  T.  2,  § 16  ; 
Thibaut,  1.  c.  § 224. 

19  P.  12,  1,  2,  % 1 ; P.  13,  7,  13,  § 2. 

14  P.  16,  2,  6,  & 14;  C.  4,  31,  2 ; p. 
40,  7,  20,  § 2 ; Vinnii,  qu.  sel.  L.  1,  c.  40 ; 
Gluck,  Pand.  15  vol.  p.  62-72. 

14  P.  16,  2,  7,  pr. ; Id.  16,  § 1 j Boeh- 
mer,  cons,  et  Dec.  T 2 ; P.  1,  Reap.  20,  3 
Voet.  1.  c.  § 17. 


The  requisites 
for  the  plea  of 
set-off. 


Must  be  true. 


Due  in  like 
manner. 
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after  the  receipt  of  such  letter,  because  existing  debts,  not  extin* 
guished  by  compensation,  would  thereby  be  converted  into  deferred 
debts.1 * 

When  not  The  reciprocity  of  the  debts  is  a most  important  requisite  ;* 

pleadable.  hence  two  persons  who  have  committed  crimes  against  each  other 
cannot  set-off  the  public  punishments  to  which  both  have  rendered 
themselves  liable.3  A guardian,  on  being  sued  on  his  own  account, 
cannot  set-off  the  claims  of  his  pupill,4  as  he  is  allowed  to 
bring  into  account  his  own  claims,  when  sued  in  the  name  of 
his  ward  ;5 *  and  the  same  applies  to  attorneys,  co-debtors,®  and 
a delegatus , even  though  the  claim  be  made  over  at  that  very 
moment  at  which  the  delegans  was  in  a position  to  compensate 
him.7  There  are  no  exceptions  to  this,  save,  indeed,  that  he  is 
not  to  be  considered  a third  party,  who  in  legal  effect  is  to  all 
intents  and  purposes  in  the  place  of  another,  deriving  his  rights 
and  obligations  wholly  and  alone  from  such  person  ; still,  it  is  on 
this  ground,  certainly,  that  the  surety  may  make  the  claims  of  the 
principal  debtor  a matter  of  compensation;8 *  and  that  this  is 
allowed  to  a partner  (and  to  husband  and  wife,  when  a community 
of  goods  exist),  in  cases  where  the  co-partner  has  a counter 
claim  in  his  capacity  as  such. 9 The  heir  may  set-off  the  claim  of 
the  testator  in  proportion  to  his  interest,  and  e converso.10  Whoso 
sues  as  a cessionariusy  in  his  own  name,  is  bound  to  set-off  his 
oyrn  debt,  but  the  debts  of  the  cedens  cannot  be  set-off  against  him, 
even  if  they  be  compensable  at  the  very  moment  at  which  the 
debitor  cessus  had  notice  of  the  cessio .u 

The  father,  sued  as  such,  can  set-off  the  claims  of  the  son  on 
the  peculium  profectitium , and  the  son,  when  sued  on  behalf  of 
this  peculium , the  claims  of  the  father,  on  giving  security  that  the 
father  will  ratify  the  arrangement.1* 


§ 1848. 

Operative  effect  Where  the  one  party  has  paid  the  other  in  ignorance  of  his 
of  thecompen-  having  a set-off  against  him,  which  he  could  have  made  available, 
Mtw*  he  can  recover  the  sum  paid,  condictione  indebiti ,13  as  a sum  paid 

which  was  not  due  ; but  if  the  defendent  wittingly  omit  to  record 
the  exceptio  compensationis  he  loses  his  right  to  the  set-off  itself.14 


1 Thib.  P.  R.  § 677  j contra,  Neustedel 
Sc  Zimmem  Unters.  x vol.  nr.  12. 

*P.  16,2,  18,  $ 15  C.  4,31,  9. 

* P.%48,  5,  2,  $4;  Id.  13,  $ 5;  S.  J. 
Kapff.  de  compcna.  circa  maleficia  vel  quasi 
Tub.  1778. 

4 P.  16,  2,  23. 

4 Maestertius  de  compens.  qu.  9 j Struv. 

Ex.  2 1,  Th.  24 } contra,  Hellfeld,  jur.  for. 

$933- 

• Cocceli,  L.  16,  T.  2,  qu.  5,  7. 

1 But  where  the  delegant  was  ignorant  of 

the  compensation,  vide  Ankelmann,  de 


comp,  et  speciatim  de  deb.  test.  comp.  cap. 
2,  § 16,  Goett  1791. 

a P.  18,  2,  4,  & 5 ; Cocc.  eod.  qu.  3. 

• P.  46,  2,  10  j Voet.  1.  c.  L.  16,  T.  2, 
§ 10 ; vide  et  Muller  ad  Leyser,  obs.  367. 

10  Voet.  1.  c.  § ix  ; Stryk.  eod.  $ 5. 

11  Thib.  1.  c.  § 678 } contra,  dock,  Pand. 
15  vol.  p.  94.99. 

19  P.  x6,  2»  9,  pr.  § x ; Ankelmann,  1 C. 
$ 17, 18,  23. 

19  Cocceii,  L.  16,  T.  2,  qu.  16 ; vide 
§ 1786,  h.  op. 

M P-  »«>  *»  * } P.  *7>  4.  *»  % 45  Voet* 
L.  16.  T.  2,  § 3. 
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The  repeated  neglect  to  record  the  plea  of  compensation  may,  under 
concomitant  circumstances,  induce  a presumption  that  the  whole 
counter  claim  has  been  released,  though  the  reverse  will  generally 
be  implied.1 * *  The  judge,  except  in  cases  in  which  it  is  incumbent 
on  him  ex  efficio  to  support  the  defendent,  is  not  allowed  to  supply 
the  plea  of  set-off-,*  the  defendent  may,  however,  at  any  period 
of  the  suit  while  there  is  yet  time,  be  admitted  to  put  his  plea  of 
set-off  on  the  record,  except  only  indeed  where  the  proof  of  the 
plea  would  lead  to  great  ramifications.*  As  against  the  fiscus,  the 
period  for  proving  the  plea  is  limited  to  two  months.4 

Where  a paid  claim  is  sued  upon  in  execution,  the  plea  of  set- 
off must  be  also  liquid  or  paid ; yet  even  in  such  case,  if  it  be  not 
liquid,  the  set-off  is  available ; and  if  a demurrer  to  the  plea  be 
allowed,  on  the  ground  that  it  is  not  liquid,  the  amount  paid  can 
be  recovered,  condictione  indebiti .5  The  set-off  is,  however,  en- 
tirely expunged  if  the  plea  be  rejected  as  not  proved.6 


§ 1849. 

The  compensatio^  or  set-off,  cannot  nevertheless  be  made  avail- 
able if  one  of  five  distinct  causes  intervene,  which  may  be  reduced 
under  the  heads  of  Renunciation — Prohibition — Eviction — and  in 
certain  cases  respecting  Depositaries — and  the  State. 

Renunciation  of  this  plea  will  hold  good ; thus,  if  any  one  has 
promised  on  oath  to  pay  a debt,  he  is  estopped  from  pleading  his 
set-off.7 

A subordinate  department  of  the  fiscus  is  not  permitted  to  set- 
off the  debts  of  another  fiscal  office,  or  of  the  fiscus  against 
the  claims  of  the  fiscus ; the  prohibition  does  not,  however,  ex- 
tend to  cases  where  the  transaction  is  directly  with  the  fiscus,  for 
then  both  parties  may  plead  the  debts  and  claims  of  a government 
department,  but  not  in  respect  of  purchase  money  due  and  owing 
to  the  fiscus.8 

The  plea  is  not  available  in  cases  of  the. eviction  of  a things 
illegally  reduced  to  possession.9 

Compensation  cannot  be  pleaded  in  an  action  for  deposits;  thus, 
a depositary,  when  sued,  is  not  permitted  to  plead  as  set-off  a 
general  debt  arising  out  of  the  deposit,10  lest  it  should  be  used 
as  a means  of  fraud  by  setting  up  an  imaginary  debt.11 


1 P.  12,  3,  26  ; Mytler  ad  Leys er,  obs. 

3S7  } varying,  Voet.  L c.  § 3 ; Leyrier,  sp. 

>73, »•  $- 

* Merius,  P.  9,  Dec.  454;  contra, 

Streben,  4 roL  43  Bed. 

* C.  4,  31,  nit.  5 Hesse  im  Archir.  f.  C. 

P.  7 rol.  x Hft.  nr.  9. 

\ P.  49,  14,  46,  \ 4. 

* Voet.  1.  c.  § 2 j \ innii,  qu.  rel.  L.  1 . 

c.  30 ; Pof.  T.  1,  obs.  178 ; Weber,  ▼.  d, 

ut.  Verbind.  | 97 ; Id.  Begtr.  3,  d.  Lehre, 


v.  kl.  1,  st.  n.  6 $ Arch.  f.  C.  P.  ft  rol. 
ft  Hft  nr.  17,  4 rol.  2 Hft.  nr.  13,  14. 

* P-  >6.  ».  7.  4 > 5 p-  *7.  4»  1»  4 4- 

7 Cocceii,  1.  c.  qu.  1 ; Weber,  Unt.  d. 
Fr.  Rost.  1793  i Medit.  fiber  vend).  R.  M. 
1 rol.  n.  49. 

• C.  4,  31, 1 j P.  16,1,  ift,  pr.  j P.  49, 
14,  46,  § 5 ; Puf.  T.  3,  obs.  29,  Gotts- 
chalk,  diacept  forens.  T.  2,  nr.  12. 

9 C.  4,  31,  7.  10  C.  4,  31,  ult  $ 2. 

11  I.  4,  6,  § 30;  Emminghaus  ad  loco, 
qa.  9.  1.  c. 


Compensatio 
not  pleadablfc 
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Prohibition, 


Eviction. 
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States  and 
Municipalities. 


Pleadable  in 
bankruptcy. 


Confusio. 


Of  jura  in  re. 


Of  jura  ad  rem. 


States  and  municipalities  are  privileged  to  oppose  the  plea  of 
set-off  in  the  following  cases  : — 1 

Where  the  debtor  has  to  pay  ready  money,  which  he  has  bor- 
rowed, termed  ex  calendario.2  Where  he  has  to  pay  taxes  or 
custom  duties  and  public  levies  in  kind  ;5  but  an  exception  is  made 
when  they  are  required  in  advance,  but  this  exception  is  not  to  be 
extended  to  cases  where  the  debtor  has  to  pay  maintenance.4 

The  state  and  municipalities  further  enjoy  this  privilege  when 
their  debtor  has  to  pay  something  which  is  applicable  to  a definite 
object,5  as  when  he  is  under  the  obligation  of  paying  on  account 
of  trust  funds,  or  fidei  commissa  generally.5 

It  is  erroneous  to7  assert  that  the  compensation  cannot  be 
pleaded  in  bankruptcy. 

§ 1850. 

Confusio , which  is  the  third  mode  whereby  an  obligation  is  ex- 
tinguished, is  the  reunion,  in  one  and  the  same  person,  of  two  or 
more  obligations  which  before  attached  on  different  persons.  Thus 
obligations  may  be  either  jura  in  re  or  jura  ad  rem . With  refer- 

ence to  the  first,  let  a dominus  directus , ^possessing  the  dominium , 
and  a dominis  utilis , or  usufructuarius , be  supposed.  Here  if  the 
former  buy  the  interest  of  the  latter,  or  the  latter  the  dominium  or 
fee  vested  in  the  former,  the  rights  are  said  to  be  confused ; In 
the  same  way  as  the  tenent  in  fee  may  buy  the  unexpired  term  of  a 
lease  in  England ; Again,  a mortgagee,  may  be  the  heir  of  a mort- 
gagor, on  whose  succession  two  interests  are  fused  together,  or  as 
before  mentioned,0  the  dominion  and  the  right  of  a real  servitude 
may  be  confused,  whereby  the  servitude  is  extinguished. 

In  like  mannner,  a jus  ad  rem  may  be  confused  in  three 
ways: — By  confusion  of  the  right  and  obligation;  of  two  obli- 
gations ; or  of  two  rights.  In  the  first  case,  of  the  jus  and  obli- 
gatio. Thus  the  right  of  debtor  and  creditor  may  coincide,  as 
when  either  becomes  the  heir  of  the  other,  or  when  both  die,  and 
a third  party  becomes  the  heir  of  both.  Again,  in  the  case  of 
bondsman  and  principal,  either  creditor  or  security  may  inherit 
of  each  other,  or  a third  party  of  both,  whereby  the  obligatio  fide 
jus soria  is  destroyed. 

If  a correus^  or  one  of  many  bondsmen,  die,  and  another  correus 
be  his  heir,  both  obligations  remain  in  forced  Should  the  obliga- 
tions, however,  be  of  different  kinds,  one  principal  the  other  as 
accessory,  the  latter  will  be  extinguished,  as  in  the  case  of  a 


1 Leyser,  sp.  174,  m.  2 ; Strylc.  L.  16, 
T.  2,  § 7. 

* C.  4,  31,  3 ; Averan,  injt  L.  1,  c.  28, 
n.  c. 

* Id.  3,  cit. 

4 Strylc.  § 10  j Wernhcr,  lect.  com.  cod. 

S3-. 

1 Thib.  1.  c.  § 679  j Stryk.  § 9 ; Cocceii, 


qu.  2 5 Wernher,  1.  c.  $ Yoet.  § 16  i 
Madihn,  Misc.  1 Sch.  p.  24-26. 

6C.  4,  31,  3;  Stryk.  § o. 

7 Thib.  1.  c.  F.  ibique  at ; Dabelow,  r. 
Concurs. ; 2 Aufl.  p.  686-708 ; Gluck, 
Pand.  15  toI.  § 934. 

1 1013,  1028,  1488,  h.  op. 

» p.  46, 3, 93,  i 1 } p.  46, 4,  j. 
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debtor  and  security  inheriting  from  each  other,  or  a third  party 
from  both. 

Lastly,  two  jpra  ad  rem  may  be  combined  in  one  person,  in  the 
case  of  a correus  stipulandi  dying,  and  appointing  another  his  heir, 
bat  here  no  confusion  will  take  place.1 


§ 1851. 

The  interitus  rei  will  free  a debtor  in  specie  by  the  rule  debitor 
speciei  liberatur  casuali  interitu  reiy  because  si  sermo  est  de  re  ex 
contractu  danda , casum  tentit  is  cui  res  debitur ; but  a debitor  generis 
is  not  freed  except  the  whole  genus  be  destroyed,  which  is  con- 
sidered a matter  of  impossibility  by  the  rule  genus  et  quantitas 
ferire  non  censetur .* 

It  is  nevertheless  just  possible  that  a whole  genus  may  perish  ; 
thus,  if  it  be  known  that  only  three  pictures  of  a given  artist 
existed,  and  all  have  perished  in  a fire,  he  who  obligated  him- 
self to  deliver  one  of  them  to  the  obligator  is  liberated  by  the 
interitus  rei,5 

The  object  must  have  perished  by  pure  accident,  or  casus  for - 
tmtusy  for  if  moray  or  any  degree  of  culpa  be  proved,  or  a volun- 
tary undertaking  be  given,  or  a risque  incurred,  the  interitus  rei 
does  not  absolve  the  debtor  of  his  obligation. 

Thieves  and  robbers  are  not  within  this  rule,  because  they  are 
said  by  jurists  to  be  in  perpetua  mora . Thus,  if  a stolen  thing 
perish  by  inevitable  accident,  the  thief  or  robber  is  liable,  since 
legally  speaking  it  was  incumbent  on  him  to  return  the  thing 
from  the  moment  at  which  he  took  it j from  that  moment 
therefore  he  was  in  moray  or  in  default.4 


§ 1852. 

Novatio,  which  extinguishes  every  species  of  obligation,  is  in  its 
most  extended  sense  every  change  that  takes  place  in  an  obligation. 
If  a new  obligation  be  substituted  for  the  * former  one,  it  is  cor- 
rectly termed  novatio  privativa  ; but  should  a new  one  be  created 
without  destroying  the  former,  novatio  cumulativa . 

To  constitute  a novatio  privativa , or  novation  properly  so 
called  by  the  Romans,  three  essentials  are  required : an  old  obliga- 
tion ; a new  obligation ; and  a stipulation,  by  which  the  first 
obligation  was'  extinguished  and  a new  one  created,  without  refer- 
ence to  the  mode  in  which  the  fresh  obligation  arises,  or  whether 
it  be  perfectly  binding  or  not,  si  civiliter  teneat ,5 

Novation  may  take  place  with  or  without  a delegation  which 
then  is  a contract  whereby  a new  debtor,  termed  expromissor , is 


46*  3»  93»  Pr* ; P.  46»  4.  5 » Voet. 
*4  Pand.  46,  3,  18. 

* I.  A.  Rekhardt.  diss.  de  cisu  obligat, 
toflente,  Jen.  1767. 

1 Hopfaer,  com.  $ 984. 


4 P.  (de  hatred,  pet  5,  3)  40,  pr.  $ P.  de 
vi  arm.  43,  16,  1,  § 34,  et  sq.  5 Gliick, 
Pand.  Th.  4,  § 327,  ibique  cit. 

4 Vinn.  ad  I.  3,  30,  § 3,  n.  1. 

• Vide  § 1855,  h.  °P* 
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by  his  own  consent,  expromissioney  substituted  for  the  original 
debtor,  who  is  thereby  relieved  from  all  former  claims ; this  is 
equally  effective  where  the  creditor  agrees  with  d£  original  debtor 
to  take  such  expromissor  as  his  debtor. 

Three  persons — the  delegans  y or  original  debtor  ; the  delegatus , 
or  new  debtor,  otherwise  expromissor ; and  the  creditor,  dele- 
gatarius — are  those  who  appear  in  this  transaction,  delegare  being 
here  equivalent  to  substituere . 

By  the  Roman  law  this  delegation  may  be  effected  without 
solemn  words ; for  Ulpian  says,1  delegare  scriptura  vel  nutuy  ubi 
fari  non  potest  y debitorem  suum  quis  potest . But  in  cases  of  nova- 

tion the  delegation  must  be  made  in  the  form  by  stipulation.2  J Quod 
Titium  mihi  dare  oportet  id  dari  spondes  ? for  here  the  original  debtor 
is  liberated,  and  his  liability  passes  to  another. 

5 i853; 

Expromissio  differs  from  Delegatio  in  that  it  can  be  effected 
without  the  knowledge  of  the  original  debtor,  or  even  against  his 
consent.  Delegation,  on  the  contrary,  must  be  effected  by  consent. 

Every  delegation  includes  an  expromission,  vetus  debitor  delegate 
novus  debitor  expromittet ; but  we  have  seen  that  an  expromission 
can  take  place  without  a delegation. 

Delegation  differs  also  from  Fidejussio  and  Adpromissio  in  this, 
that  they  do  not  operate  to  extinguish  the  original  liability ; on  the 
contrary,  the  constituens  continues  liable  nevertheless. 

Delegatio  is  also  different  from  Cessioy  equivalent  in  the  Roman 
law  to  the  transfer  of  a chose  in  action,  which  is  in  effect  the  sub- 
stitution of  one  creditor  for  another,  without  the  privity  of  the 
debtor.  Logically  and  abstractedly  speaking,  it  is  giving  a person 
a power  of  attorney  to  sue  for  an  object  which  he  is  to  keep  if  he 
succede  ; for  since  actiones  non  transeunt  nisi  ad  haredemy  and  as  a 
real  action  arises  out  of  a real  right,  and  a personal  action  out  of  the 
obligation  of  another,  the  only  way  of  transferring  a right  of  action 
is  by  the  fiction  that  a third  person  brings  the  action  on  account 
of  the  principal,  which  is  termed  cessio  actionisy  and  such  cessiona- 
riusj  procurator  in  rem  suam . Now  this  differs  from  delegation,  as 
the  debtor  still  remains  the  same,  with  liberty  to  pay  the  creditor, 
although  he  may  have  ceded  all  his  actions  ; moreover,  there  is  no 
Novation.  Again,  the  debtor  can  use  against  the  cessionarius  all 
those  exceptions  which  he  can  against  the  original  creditor,  inas- 
much as  the  cession  cannot  alter  his  position  or  make  it  worse, 
condictio  debitoris  per  cessionem  non  fit  deterior  ; on  the  other  hand — 
a delegatus  cannot  use  those  exceptions  against  a dele  gatarius 
which  he  may  have  against  the  delegansy  for  he  is  supposed  to 
renounce  his  exceptive  pleas  by  allowing  the  delegation  to  be  made 
without  their  reservation.5 

The  German  law  does  not  recognize  these  subtilties  \ but  a 
1 P.  46,  »,17.  1 P.  46,  *,  3*  5 P.  46,  a,  34,  § a.  * P.  46,  a,  12,  13,  19,  22. 
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Rottce  is  requisite  to  the  debtor,  in  default  of  which,  if  he  pay 
the  ceding  creditor,  he  is  released. 

§ 1854. 

The  effect  of  the  novatio  privativa  is  the  same  as  that  pro- 
duced by  solutio ; the  obligation  is  at  an  end,  and  not  only  the 
debtor,  but  also  the  securities  and  pledges  are  released,  any  pri- 
vilege or  right  of  precedence  to  the  contrary  notwithstanding.1 

In  the  case  of  a novation  combined  with  a delegation,  the 
delegatarius  obliges  himself  to  accept  the  new  debtor  in  the  place 
of  the  original  one,  consequently  the  original  one  is  unconditionally 
released,  and  is  therefore  free  even  when  the  expromissor  is 
not  bounden  or  becomes  insolvent.  A.pupill,  even,  who  has 
adopted  a debt  by  delegation  without  his  tutor's  authority,  can 
not  be  sued  by  the  creditor,  neither  can  the  original  debtor.*  The 
case  of  a woman  adopting  a debt  in  like  manner  is  different, 
for  here  the  law  allows  the  liability  of  the  original  debtor  to  be 
revived.1 


§ 1855. 

Novation  may  occur  without  delegation  when  the  debtor  and 
creditor  remain  the  same,  and  the  obligation  only  is  changed 5 
this  may  occur  by  abrogating  the  entire  basis  of  the  agreement,  and 
substituting  another  for  it,  as  by  changing  a debt  due,  arising  out 
of  a transaction  of  bargain  and  sale,  into  one  arising  out  of  a loan, 
— or  when  sufh  incidental  terms  of  the  contract,  as  time,  place, 
and  condition,  are  altered,  animo  novandi ; nevertheless,  the 
animus  novandi  is  sufficient  without  either  such  change  of  basis 
or  terms,  as  may  occur  by  exchanging  a note  of  hand  of  an  old 
date  for  another  of  a more  recent  one,  or  in  case  of  a compro- 
mise resulting  from  a disputed  transaction,  because  in  both  these 
cases  a novation  arises  extinguishing  thd  first  contract  and  re- 
placing it  by  another.4 

The  animus  novandi  must,  however,  be  clearly  expressed, 
otherwise  a new  obligation  arises  without  the  former  one  being 
extinguished,  and  the  oblige?  is  bound  twice  or  thrice  over ; 
thus,  if  a note  of  hand  be  given  for  100  and  200  aurei,  and  then 
a note  for  300  without  cancelling  the  first  two,  all  three  will 
be  in  force. 

To  settle  the  dispute  of  the  ancient  jurists,  Justiqian  published 
the  following  constitution, — Sancimus ,4  si  quis  vel  aliam  personam 
adhibuerit^  vel  mutaverit , vel  pignus  acceperit , vel  quantitatem 
augendam  vel  minuendam  esse  crediderit , vel  conditionem  seu  tempus 
addiderit^  vel  detraxerit , vel  cautionem  minorem  acceperit , vel 

1 P.  46,  2,  9,  St  29.  4 Faber,  ad  dt.  cod.  de  transac.  def.  2. 

* P.  46,  2,  I,  % I } P.  46,  2,  20,  $ I.  * C.  S,  42,  ult. 

* P.  14,  ad  Sctum.  Yell.  % 1618,  h.  op. 
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t?8 

aliquid  fecerit , ex  quo  veteris  juris  conditores  introducebant  nova- 
tiones : nihil  penitus  prioris  cautela  innovaris , sed  anteriora  stare, 
et  posteriora  incrementum  illis  accedere , nisi  ipsi  specialiter 
remiserint  quidem  priorem  obligationem  et  hoc  expresserint , quod 
secundum  magis  pro  anteriori  eligerint.  From  which  it  follows, 
that  if  the  former  obligation  be  not  expressly  released  both  con- 
tinue in  force,  and  ail  the  former  unsatisfactory  inquiries  and 
evidence,  which  at  best  could  be  only  presumptive,  as  to  the 
animus  novandi , are  rendered  unnecessary. 

§ 1856. 

We  now  come  to  novatio  cumulativa , improperly  called  nova- 
tion, which  may  be  either  necessaria , in  consequence  of  a legal 
provision  ipso  jure , — ox  Voluntaria,  founded  on  a contract. 

The  proceding  in  the  first  novation,  i.  e.,  the  necessaria , was  before 
the  judex  pedaneus , assigned  by  the  praetor,  and  was  accompanied 
by  the  declaration  of  litis  contestatio  by  the  parties  that  they  would 
abide  by  the  sentence *,  such  litis  contestatio , then,  in  certain 
points  of  view,  is  to  be  regarded  as  a novation.  Certain 
actions,  said  to  aim  only  at  revenge,1  cannot  be  instituted  by  the 
heir  of  the  offended  party  ; the  heir  is,  however,  enabled  to  con- 
tinue the  action-  if  the  plaintiff  had  commenced  and  proceded 
as  far  as  the  litis  contestatio . Penal  actions,  which  did  not 

apply  to  heirs,  can  be  continued  against  them  by  this  means, 
whereby,  also,  temporal  are  made  perpetual  ; for  a temporal 
action,  after  litis  contestatio  once  begun,  could  be  revived  at  any 
time  within  thirty  years,  and  hence  the  novation, — but  a per- 
petual one  within  forty.* 

In  later  ages  the  plaint  and  answer  was  termed  litis  contestatio , 
yet  the  principle  that  implied  a novation  was  preserved,  although 
in  fact  no  novation  was  contained  in  it. 

S ,i857- 

Novatio  cumulativa  voluntaria  may  result  from  an  extrajudicial 
juramentum  delatum , in  which  case  the  debt  must  be  paid, 
although  even  a false  oath  have  been  taken,  or  from  a con- 
ventional penal  sum,  which  may  be  pre-agreed  so  as  to  allow 
the  promissee  the  option  of  fulfilling  his  engagement  or  of  paying 
forfeit, — or  so  that  the  penal  sum  be  due  in  default  of  fulfill- 
ment,— or,  lastly,  so  that  both  the  fulfillment  of  the  contract  and 
the  penal  sum  may  be  exacted,  ut  rato  manente  pacto  parna 
debeatur , which,  however,  cannot  be  demanded  except  upon  a 
previous  contract  to  that  effect.3  It  is,  however,  disputed  if* 
when  the  debtor  do  not  fulfill  his  engagement,  the  creditor  must 
sue  for  the  penal  sum,  and  cannot  require  the  fulfillment  of  the 
contract  \ or  whether  he  have  the  option,  the  great  question  being 

1 Vindictam  spirantes,  vide  post  * Malblanc,  de  jure  jur.  § 35. 

* C.  3,  31,  1,  § 1 j C.  3,  31,  22,  Sc  45. 
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ipulatione  poenali  novetur  obligatio .l  Hdpfner*  holds  a corn- 
ea to  be  the  more  reasonable,  and  that  the  promissee,  in  the 
e of  a definite  understanding  in  this  behoof,  has  the  choice  ;3 
if  so,  novation  only  takes  place  when  the  debtor  can  free 
from  the  obligation  by  paying  the  penal  sum. 


§ 1858. 

The  Romans  adhered  strictly  to  the  maxim  that  an  obligation 
st  be  dissolved  by  the  same  mode  in  which  it  had  been  con- 
ted,  nihil  tam  naturale  est,  quam  unumquodque  eodem  modo 
sohi  quod' colligatum  est ; 4 hence  a pactum  nudis  verbis  must  be 
guished  by  a consensual  or  real  contract, — a pactum  legiti - 
pr*toriumy  adjectum , by  like  words*  and  a contract  made  by 
ula,  by  the  same  formal  expressions. 

A formal  contract,  released  by  simple  words,  is  not  extinguished 
jurey  as  if  rescinded  by  the  proper  forms  ; nevertheless,  such 
se  might  be  made  available  by  way  of  plea,  exceptione  pacti . 
order  to  meet  this  inconvenience,  the  ingenuity  of  Gallus 
'Ilius  invented  a mode  of  conversion  of  contracts  of  one 
mination  into  those  of  another,  and  then  of  dissolving  them 
die  form  appropriate  to  the  category  into  which  they  had 
so  converted.  A release  ipso  jure  was  thus  operated,  and 
ed  acceptillatio , thus  defined  by  Modestinus,5 — Acceptillatio 
liberatio  per  mutuam  interrogationem  qua  utriusque  contingit 
eodem  nexu  absolutio . Much  fault  has  been  found  with  this 
on  ; and  that  of  the  Middle  Age  author  of  the  Brachylogus 
civilis,  preferred  as  follows,  — Acceptillatio  est  verborum 
tio  qua  isy  cui  promissum  est  per  stipulationem  debitore 
igantej  utrum  quod  ei  per  stipulationem  promissum  est, 
t acceptum  et  id  se  recepisse  profitetur .6 
Modestinus' s definition  foils  in  the  introduction  of  the  word 
rm,  since  both  would  not  put  reciprocal  questions,  except 
they  were  correal  debtors,  and  of  the  word  utriusque 
one  only  is  relieved  of  his  obligation.  On  the  other  hand, 
objection  to  the  definition  of  the  Brachylogus  is  its  wordiness, 
certainly  the  words  in  the  ordinary  type  appear  unnecessary.7 
the  two  might  be  compounded  thus, — Acceptillatio  est 
0 per  stipulationem  debitoris  interrogantis , creditore  se 
se  respondente . 

\ eptiUatio  is  called  in  the  Institutes  a solutio  imaginaria , 
is  rather  an  unopportune  expression,  by  no  means  justified 

ad  D.  45,  1,  115,  $ a ; Basii, 
toni.  1,  p.  808. 

*i’9*T* 

~ *»  i*5>  S *»  S 1 > ct 

44»  S C.  8,  42,  8. 
ad  Pand.  vol.  ii.  p.  171. 


6 v.  Savigny,  Gesch.  d.  R.  R.  im.  Mit- 
telalter,  a,  235. 

7 Cuj.  obs.  lib.  5,  c.  36;  Hotomann, 
obs.  lib.  8,  c.  18  ; Chesius,  lib.  sing,  inter, 
cap.  47,  in  Heinecc.  jurisprud.  Rom.  d 
Alt.  a,  235. 
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by  the  form,  which  is  a confession  of  satisfaction  or  the  Receipt  of 
payment)  not  a satisfaction  or  payment,  — confessio  imaginarim 
solutionis  would  have  been  more  correct.  Seius,  the  debtor,  asks 
— Quod  ego  tibi  promissi  habesne  acceptum  ? to  which  Titius,  the 
creditor,  answers — Habeo . 

Many  formal  matters  and  instruments  could  originally  be  made 
in  the  Latin  language  only ; this  is  not  the  case  with  the  accep- 
tillatioy  which  was  equally  valid  if  made  in  Greek,  fytts  A afiwp 
Mjpapia  r6<ra ; koftiap.  Tot  denarios  acceptos  habes  ? 

Acceptos  habeo. 

§ 1859. 

Inasmuch  as  there  was  a difficulty  in  the  way  of  thus  dissolving 
an  obligation  by  words  which  had  been  contracted  in  another 
form,  it  was  necessary  first  to  novate  it  by  reducing  it  into  a 
form  by  which  it  could  be  so  dissolved ; this  was  effected,  as  has 
been  premised,  by  the  stipulatio  termed  Aquiliana,  after  its  in- 
ventor. 

Its  essence  consisted  in  a novation  ; thus  the  stipulation  for  the 
novation  preceded,  and  a new  species  of  obligation  having  been 
thus  created,  the  acceptillatio  was  appended,  in  order  immediately  to 
release  it.1  The  creditor,  Aulus  Agerius,  asks : Quidquid  te  mibi  ex 
quacunque  causa  dare  facere  oportet , oportebitve , prasens  in  diemve 
aut  sub  conditione : quarumque  rerum  mibi  actio  esty  quaque  ad- 
versus te  petitio  vel  adversus  te  persecutio  est  eritvey  quodve  tu  meum 
habes , tenesy  possides , dolo  malo  fecisti  ; quo  minus  possideas  ; quanti 
quaque  earum  rerum  res  erit,  tantam  pecuniam  dabis  ? Where- 
upon the  debtor,  Numerius  Rigidius,  answers,  Dabo ; and  asks  in 
return  : Quod  tibi  spopon^L  id  babes  ne  d me  acceptum  ? The  creditor 
then  replies : Habeo  acceptum — I take  it  to  be  received.  Vinnius* 
adduces  this  as  a proof  of  the  exactitude  with  which  the  Romans 
framed  their  formulae.  This  stipulation  is  not  needed  when  the 
original  contract  is  a verbal  one,  because  then  it  can  be  released 
without  conversion  by  the  acceptillatio. 

§ i860. 

Obligationes  bona  fidei  may  be  remitted  by  mutual  consent,  with 
or  without  a set  formula  ; in  the  former  case,  by  a pactum  de  nan  m 
petendo  or  remissorium,  which  were  pacta  legitima  by  the  law  of 
the  Twelve  Tables,  and  sometimes  extinguished  an  obligation  ipso 
jure,5  but  more  usually  furnishes  the  debtor  with  an  exceptio  pacti . 

The  pactum  remissorium , or  de  non  petendo,  might  be  personalty 
in  which  case  it  only  operated  during  the  creditor’s  life  time,  but 
did  not  bind  his  heirs  $ or  temporale,  for  a fixed  period. 

When  an  obligation  is  remitted  without  a set  formula,  it  is  done 
in  virtue  of  mutual  dissent.  By  mutuus  dissensus  is  meant  an  agree- 

1 1.  3,  30,  $ * Ad  I.  3,  30,  9 P.  (d«  pact.)  14,  17,  V 1. 
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mcnt  whereby  it  is  arranged  that  a bilateral  contract  which  has  not 
been  fulfilled  shall  become  void.  Thus,  If  any  part  of  the  first 
contract  shall  have  been  fulfilled,  or,  to  speak  technically,  is  no 
longer  res  integra , this  mode  is  inoperative,  and  a second  contract 
contrary  to  the  first  is  a new  transaction  $ as  in  the  case  of  a bar- 
gain and  sale,  if  part  of  the  goods  have  been  delivered,  then  the 
second  contract  will  amount  to  selling  back  of  that  which  has 
been  so  delivered.1 


§ 1661. 

Since  mutuus  dissensus  is  requisite  to  annul  a personal  obligation  Exceptions  to 
which  has  been  contracted  by  mutuus  consensus , it  follows  that  the  P^P|e  of 
dissent  of  one  party  to  a contract  will  not  suffice  to  annihilate  such  dteni!** 
obligation. 1 

There  are,  nevertheless,  certain  exceptional  cases  in  which  one 
party  is  permitted  to  retire  without  any  legal  grounds. 

This  may  be  done  in  the  case  of  a precarium , or  loan,  at  the  The  preurium. 
will  of  the  lender.3 

The  societas , or  partnership,  can  in  like  manner  be  annulled  at  Tbe  »detau 
the  will  of  one  party,  all  contracts  and  agreements  to  the  contrary 
notwithstanding,  except  in  so  far  as  the  observance  of  the  agree- 
ment for  deferred  division  of  the  capital  is  concerned.4  That  the 
one  partner  may  dissolve  the  contract  is  clear,  and  the  fact  of  the 
retiring  partner  being  put  under  certain  terms  ill  no  way  affects 
his  right  of  this  unilateral  abandonment.  Thus  the  retiring  partner 
who  does  not  give  timely  notice  is  liable  for  the  amount  of  damage 
suffered  by  the  other  party,  and  even  for  the  repayment  of  any 
profits  which  he  may  have  acquired  by  fraudulent  retirement.  He 
who  gives  an  absent  partner  like  notice  is  liable  to  be  required  to 
bring  in  his  gains,  and  bear  his  share  of  the  loss  until  he  shall 
have  proved  that  the  notice  had  come  to  the  knowledge  of  such 
absentee ; in  like  manner  when  the  duration  of  the  partnership  has 
been  fixed,  and  the  one  partner  .retires  before  the  expiration  of 
die  term  : nevertheless,  grounds  of  excuse  are  allowed  their  due  • 
weight.5 

The  mandatum  may  be  extinguished  by  the  unilateral  act  of  one  Mandatum, 
partjr,  who,  nevertheless,  is  answerable  for  a renunciatio  intern - 
festtva , or  fraud,  whether  tacit  or  express,  to  the  amount  of  the 
damage  suffered,0  except  where  he  is  under  the  obligation  of  giving 
the  commission,  as  in  the  case  of  cession. 

The  effect  of  such  a revocation  is  the  entire  annihilation  of  the 


1 Vow.  ad  I.  3 , *4,  n.  9 ; Puf.  tom. 

I»  ik  41 ; P.  de  cool  G.  V.  6,  $ 2 ; P. 

h 5*  * 1 * 7»  C*  4.  45»  1 * a. 
17,  *3- 

•Vide  $ 1562,  h.  op. 

4 P.  *0»  3,  Mb*»,  3»4i  P.  »7»  a,  Mf 

*•»  % i,  et  17,  7a 
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§ 1743,  h.  op. ; Thomaaiui  de  pctoc  tac. 
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Hal.  1715  } Muller  ad  Leyter,  oba.  376. 
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power  of  the  mandatary  ; this  applies  to  the  death  of  the  mandans, 
save  an  institor  have  been  appointed.1 * 

The  claim  for  consequent  damages  for  the  withdrawal  of  a 
mandate  applies  to  all  acts  undertaken  by  the  mandatary  up  to  the 
moment  of  the  withdrawal  of  the  authority  intrusted  to  him,  or 
death.8 


§ 1862. 

The  leading  The  principle  upon  which  restitution  must  be  regarded  it 

£timd“nfthe  chiefly  then-  ... 
integrum.  W ith  respect  to  the  question  at  issue  ; 

With  respect  to  the  duration  of  the  actions  ; and 
With  respect  to  the  intermediate  state  of  the  suit. 

1.  In  the  first  place  restitution  must  be  required  in  respect 

of  contracts  valid  stricti  juris , to  rescind  which  equity 
is  sought,  and  where  damage  has  been  suffered  without 
the  fault  of  the  petitioner. 

To  this  rule  an  exception  is  made  in  favor  of 
minors,  ob  luhricitatem  judicii . 

The  relief  in  equity  is  sought,  that  the  petitioner 
suffer  not  by  means  of  a licit  transaction,  consequently 
the  relief  can  only  be  granted  by  just  cause  being  shown 
upon  examination. 

2.  In  the  second  place  it  must  be  sought  within  quadrennium 

continuum , or  four  years,  counting  all  days,  nefasti y as 
well  as  fastis  which  is  the  general  limitation  except 
in  cases  jurejurando , re  judicata , rescindenda  vendi  • 
tione  and  capitis  deminutione , where  it  extends  to  thirty 
years, — in  cases  of  dolus , where  it  is  limited  to  two 
years, — and  in  cases  of  metus  and  vis9  where  simple  in- 
demnification for  damage  is  sought  to  be  recovered. 

3.  In  the  third  place,  where  it  is  sought,  until  it  be  obtained 

everything  must  remain  in  its  then  state  ; nothing  must 
be  gained  by  the  restitution,  but  merely  protection  from 
loss. 


Restitutio  in 
integrum 
modus  tollendi 
obligationis. 


§ 1863. 

The  reintegration  of  the  former  state  of  things,  or  restitutio 
in  integrum ,3  is  a mode  of  extinguishing  an  obligation.  To 
speak  correctly,  this  is  the  revival  of  a legal  status  which  has 


1 P.  ia,  1, 41 } P.  »4,  2,  7 } P.  40,  a, 

4»  F»  i p-  39»  5»  2 *>  $ 6 *»  no«  obet.  1,  19,  9, 

P.  17,  1,  a6,  pr.  $ i ; Id.  34,  § 1 } 

Id.  58;  I.  3,27,  § io;  P.  14,  6,  iaj 

Wcstphal.  Abb.  v.  d.  Giiltiglceit  einer 

Handlung,  &c.,  Hal.  1784;  Wernher,  lect. 

com.  L.  17,  T.  1,  § 26  j contra,  Leyser, 

Sp.  180,  m.  4,  Med.  4 vol  n.  215  ; Giuck, 


Pand.  15  vol.  p.  331-365  j vide  § 1745» 
h.  op. 

3 Thib.  1.  c.  § 686;  Burchardi  Lehre 
v.  d.  Wiedereinseteung  in  d.  vor.  Stand. 
Goet.  1831 ; Oddus,  Tr.  de  rest,  in  in  teg. 
Venet.  1584  (in  Tract  de  in  int.  rest.  Fkit. 
1586,  T.  2);  Biener  inst.  jur.  civ.  de  rest, 
in  int.  Lips.  1779. 
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f forfeited  according  to  the  strict  operation  of  the  law,  but 
riti  general  acceptation  it  includes  every  relief  granted  to  a per- 
seeking  through  equity  indemnity  against  the  provisions  of 
t law,1  where  such  involvet  a hardship  in  some  particular  case. 

I Lx  all  claims  for  restitution,  damage  of  a serious  nature, 2 
Tting  out  of  disputed  facts  themselves,3  must  be  shown, 
must  result  from  a pardonable  omission,4  not  from  a culpable 
on  the  part  of  the  plaintiff.3  The  plaintiff  must  not 
in  a position  intirely  to  repel  the  damage  by  any  ordinary 
os,  nor  to  indemnify  himself  completely,6  and  this  is  why 
dtudon  is  usually  decreed  against  acts  valid  stricti  juris , but  not 
' st  such  as  are  in  se  null.7  If,  however,  one  who  for  certain 
is  not  in  a position  to  impeach  an  act  on  the  ground  of 
by  the  usual  legal  remedies,  whereby  other!  may  seek 
acion  under  similar  circumstances,  this  extraordinary  relief 
grantable  to  him  also.8  Where  there  are  grounds  for  it 
‘ tion  will  in  general  be  granted  against  every  act  and  every 
\£  but  this  rule  is  necessarily  exposed  to  some  excep- 
among  which  may  be  placed  marriage,10  judicial  sentences 
|a  certain  point  of  view,11  and  prescription  j1?  except  in  this 
! case,  children  obtain  no  restitution  as  against  their  parents,13 — 

\ the  parents  have  been  acting  as  guardians  of  the  children,14 
ire  the  children  impugn  a judicial  sentence  of  the  father, 
tc  they  direct  their  petition  for  restitution  against  a third 
y,13  or  where  they  impeach  an  act  on  which  the  existence  of 
t paternal  authority  depends,16 — yet  in  all  cases  the  parents  are 
to  restitution  to  the  extent  to  which  they  have  been 
l.17 

§ 1864. 

I The  operative  effects  of  restitution  depend  upon  whether  in-  Operation  of 
nify  or  a specific  re-establishment  of  the  status  quo  ante  be  restitution, 
(object  of  the  application.  In  the  first  case  each  party  restores 
the  other  whatever  has  been  received,  together  with  all 
Dries  and  fruits18  which  have  not  been  already  satisfied  by 


[P.  4, 1,  i,  8 $ D.  Jonquieres  spec.  de 
- a rat  1.  com.  ad  Tit  P.  qui  ad  illam 
L pot  Logd.  B.  1767,  8 ; Burchardi, 
U;  ad  vide  Schroter  in  Linde  Zeitsch. 
nL  t Hit.  nr.  3. 

|lp*4t«»45  P- 4»  3»  9*  % «k- 5 W-i°S 
4*4»  >*,  S 45  !<*•  495  «°»*"»  Burch. 
■h 

It'  *4»  *»  1' 

'P*  4*4»  44> 

•4.4.7  5 M-*4- 

P.  4,  *,  si,  % Ji  p- 

!?£- 

P.4,  a,  14,  S 2 } C a,  ao,  4;  Burch. 
9 p.  91-108. 


9 P.  4, 1, 1,  a. 

10  Leyser,  spec.  295,  m.  8 ; H.  Boehmer, 
de  rest  cont.  spons,  pura  (Exerc.  T.  a); 
contra,  Burch,  p.  141-5. 

11  Tiiib.  1.  c.  § 503. 

'*  Id.  § 1033-4. 

19  C.  a,  42,  a ; P.  4»  4*  3»  § 6- 

14  Burch,  l.c.  p.  117-24;  Not.  155,  c.  I, 
applies  only  to  the  mother  contracting  a 
second  marriage}  Voet  L.  4,  T.  1,  $ 15. 

14  C.  a,  27,  2 ; C.  a,  30,  a ; C.  2,42,2 ; 
Cocceii,  1.  c.  qu.  8 ; contra,  S.  Vel . § 15. 

,f  P*  4»  4,  3,  b 6 ; P.  37,  1,  6,  § 1. 

"P.4,  4,  3,  §6;  Id.  38. 

11  P.  4,  6,  23,  § a j Id.  ao,  $ 6 ; P.  4, 
4,  24,^4»  Id.  27,  § 1. 
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the  payment  of  interest,1 *  the  defendent  being  liable  for  costs 
in  so  far  as  they  may  have  been  caused  by  his  default,  otherwise 
they  fall  on  the  petitioner.* 

Restitution  may  be  prayed  by  all  universal  and  singular  suc- 
cessors,3 and  by  sureties  not  proved  to  have  interceded  with  the 
view  of  binding  themselves  more  strictly  than  they  would,  from 
the  nature  of  the  principal  obligation,  have  been  bound.4 *  Restitution 
clearly  does  not  affect  third  parties,  except  where  they  have  an 
interest  inseparable  from  that  of  the  party  restored.4 


§ 1865. 

Mode  of  obtain-  Restitution  must  be  prayed,  and  a formal  suit  commenced  in 
*n  ^at  b^alf ; whereupon  the  judge  is  empowered  to  restore,  by 
Ta!S  virtue  of  his  office,  termed  brevi  manu  ; he  may,  moreover, 
grant  restitution  on  an  ex  parte  statement,  satisfactory  and  irre- 
fragable cause  being  shewn  in  that  behalf,6  or  even  mero  matu . 

Restitution  may  be  obtained  by  attorney,  provided  such  pro- 
curator be  specially  empowered  in  that  behalf  j7  but  interlocutory 
applications  for  restitution  during  the  course  of  suit8 *  form  an  ex- 
ception. 

The  onus  of  proving  the  breach  lies  on  the  plaintiff  where  the 
existence  of  an  act  in  itself  injurious  only  is  adduced.*» 

The  then  status  must  be  preserved,  it  no  special  grounds  justify 
a departure  from  that  rule.10 

Restitution  may  be  sought  by  action  or  by  plea,11 *  and  in  the 
latter  case,  every  judge  is  competent  who  has  cognizance  of  the 
principal  matter  in  dispute,  whether  he  be  a commissary  or  um- 
pire jl£  in  the  former  case,  however,  application  must  be  made  to 
the  judge,  who  is  competent  in  respect  of  the  defendent.13 

A judicium  rescindens , or  reversal  of  judgment,  is  only  applicable 
to  restore  the  plaintiff,  by  annulling  the  transaction  ;14 *  but  in  other 
cases  two  mode9  are  open  to  the  plaintiff : he  may  pray  a reversal, 
and  commence  a special  judicium  recissorium  subsequently,13  which 
in  some  cases  may  be  necessary ; 16  or  he  simply  coniines  him- 


1 c.  3,  32,  »3  } P.  42,  s,  7, 8,  10, §2  j 

Id.  «it.  $ 4 $ but  not  which  one  expended, 

tad  the  other  did  not  receive.. 

* Leyier,  spec.  57,  m.  3;  comp.  Gluck, 

Pand.  § 442  ; Burch.  1.  c.  592-600. 

* P.  4,  1,  6 j P.  4,  4,  19  j Mailer  ad 

Leyier,  obi  1&5. 

* P>  4^»  3»  5S«^3- 

* P-  4+>  *9»  $ 1 » M-  47»  $ * » C.  7, 

6«,  1 j C.  a,  32,  1,  2. 

* Carpzov.  L.  a ; Reap.  95,  it.  19  5 Stiyk. 

L.  4,  T.  6,  ^ 4 ; G.  H.  Mylsus  de  rest,  in 

int.  brevi  maim  contra  rem  judic.  Lips. 

1756. 

1 p*  4*  ♦»  »5»  l » » Cacceii,  L.  4,  T.  1, 

qu.  6. 


1 Gliick,  Pand.  I 433,  not.  19. 

9 Cocceii,  L.  4,  T.  4,  qu,  7 j Hofeckes, 
T.  2,  $ 808  j Burchardi,  1.  c.  p.  292-416. 

10  C.  2,  50;  X.  1,41,6. 

"p.  4,4,245  p.4,2,9,  ^3. 

“ C 2, 47,  3 j X.  1, 41, 9. 

w C.  a,  47,  2 ; C.  3,  19,  ult. ; Busch. 
1.  c.  p.  537-55». 

14  P.  4,  a,  9,  § 3 } Id.  2 1,  § 5 j aed  vide 
Voet.  L.  4,  T.  i,  § 21  $ Cocceii,  L.4,  T.  1, 
§ ai ; Cocceii,  L.  4,  T.  4,  qu.  3 ; Thibw  § 
683,  ibique  cit. ; Gliick,  Burchardi  Hustfkc 
Schroter  in  Linde  Zimmern. 

w Stryk.  L.  4,  T.  1,  § 10. 

I#  P.  4,  2,  10,  pr. 
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self  to  this  suit,  mentioning  the  ground  of  restitution  incidentally 
«Ar1  in  the  course  of  the  procedings. 

Minors  who  pray  restitution  as  such  must  pray  it  specially  in 
limine.9 

§ 1866. 

The  ordinary  grounds  of  restitution  are  various ; some  of  them 
have  their  foundation  in  the  civil ' law,  and  others  in  the  praetorian 
jurisdiction. 

Among  those  founded  on  the  civil  law  may  be  placed  those  in- 
troduced into  it  by  analogy  with  praetorian  institutions,  and  which, 
therefore,  are  to  be  be  placed  on  a par  with  them.3 

Under  the  head  of  civil  restitutions  are  the  following  : — 

Reversal  on  the  ground  of  inordinate  damage.4 

Reversal  of  the  judgment  based  on  a forged  instrument. 

Reversal  on  the  ground  of  perjury,  or  on  the  necessary  oath 
bong  proved  false  by  recently  discovered  documents. 

Reversal  in  favor  of  women  praying  to  be  released  from 
obfiptions  undertaken  on  account  of  others  : 3 and  finally, 

Reversal  in  favor  of  a suus  majoris  atatis  for  repudiation  of  the 
paternal  inheritance.® 


§ 1867. 

The  grounds  of  reversal  founded  on  the  edicts  of  the  magis- 
trates are  more  extensive ; as  for  instance,  the  actio  redhibitoria 
founded  on  the  sedilitian  edict.7 

The  praetor  granted  restitution  to  creditors,  who  pressed  for  a 
separation  of  the  inheritance — 

On  the  ground  of  duress,  quod  metus  causa,* 

On  the  ground  of  fiaud,  exceptio  doliy  under  which  head  belongs 
die  actio  Pauliana , and  the  fraudulent  making  away  with  property 
before  suit  brought.9 

On  the  ground  of  infancy.10 

On  the  ground  of  capitis  deminutio .u 

On  the  ground  of  absence j ie  and 

On  the  ground  of  error.13 

After  specifying  certain  causes  of  restitution,  a special  clause 
was  inserted  in  the  edict  thus,  item^  se  qua  alia  mihi  justa  causa 
ate  videbitur , in  integrum  restituam ,14  When,  therefore,  resti- 
tution is  required  on  the  grounds  stated,  it  is  said  to  be  ex 


lp'4»*>9»  l>4*  6,  $5;  P.  16, 

*»  3 ; C.  3,  31,  14 ; Cramer,  obs. 

jtt.  uiv.  T.  3,  obs.  98,  § xo  j Eisenhardt 
fefMoan  instantue  rest  in  int.  Helmst. 
* fat.  7-8. 

p;4*4.  *3.  i 1 1 M.  14,$  Si  P-  44» 

'Huh.  L c. , 5002. 

VOL.  III. 


• Thib.  1.  c.  605. 

• Vide  post  h.  op. ; Thib.  I.  c.  § 988. 

7 Thib.  1.  c.  § 493,  497,  vide  et  pc 
actiones. 

• P.  4,  *,  1.  * P.  4,  7,  I. 

« P.  4,  4,  1,  § 1 ; P.  4,  6,  1,  § I. 

" P-4.5.  »,*»• 

“ P-  4»  4*  *o>  P7- 

15  P.  4,  1,  *.  ” P.  4»  6»  ».  S "It- 
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Restitutio  metus 
causa. 


Metus — what. 


Actio  quod 
metus. 


Exceptio  end 
replica  metus, 
how  available. 


clausula  prat  or  is  generali . The  edict  named  Metus  ^ vis , dolus  * 

minoritas  atatis , capitis  deminutio , absentia , *rr*r,  alienatio  judicii 
mutandi  causa  facta . 


§ 1868. 

Metus  is  the  fear  of  a future,  v/j  that  of  a present,  evil,  called 
compulsiva . Negotia  stricti  juris  were  generally  valid  ; it  is  true 
force,  as  applied  to  marriage,  or  to  compell  manumission,  a pro- 
mise of  dower,  or  the  consent  of  a guardian  to  a transaction, 
invalidated  the  contract ; but  it  is  by  no  means  clear  that  all  bona 
fidei  negotia  were  invalid  under  compulsion  : thus  the  praetor  ex- 
ercised his  equitable  jurisdiction  of  restitutio  in  integrum . 

The  metus  must  procede  from  one  not  in  authority,  otherwise 
a judge  threatening  a sentence1  would  be  guilty  of  a metus . It 
must  not  be  metus  vanus , but  such  as  is  calculated  fairly  to  excite 
fear,  taking  into  consideration  the  nature  of  the  threat,  and  the 
circumstances  by  which  the  threatened  and  the  threatener  happen 
to  be  surrounded  ; such  well-grounded  fears  supply  matter  not  only 
for  an  action,  but  also  for  an  exception,  and  the  praetor  will  decree 
restitution  of  the  thing  itself,  and  rights  arising  thereout,  be  those 
actions  real  or  personal.2  The  actio  quod  metus  lies,  however, 
against  the  possessor,  not  the  threatener,  for  restitution  with 
profits,  or  indemnity  if  the  object  have  perished.3  A peculiarity 
attaches  to  this  action,  viz.,  that  when  instituted  within  four 
years,  if  the  defendent  do  not  willingly  obey  the  sentence  he 
suffers  a condemnatio  in  duplum , otherwise  the  action  is  not  pre- 
scribed under  thirty  years ; this  probably  is  founded  on  the  sup- 
position of  a guilty  participation  between  the  mala  fidei  possessor 
and  the  threatener. 


§ 1869. 

The  praetor  allowed  the  exceptio  quod  metus  in  the  case  of  a 
forced  promise. 

It  has  been  doubted  if  the  canon  law  admits  the  action. 

Metus  is  principally  available  by  way  of  plea,  or  exceptio  ;*  but 
it  may  also  be  used  by  way  of  replication  to.  the  plea,  that  the 
transaction  has  been  closed.  The  effect,  then,  of  both  the  ex~ 
ceptio  and  replica  metus  is  to  rescind  the  obligation. 

When  a transaction  is  valid,  according  to  the  strict  rule  of  law** 
the  praetor,  on  due  proof  given  of  the  right  having  been  extorted* 
grants  an  equitable  or  rescinding  action,5  whereby  the  obligation 
is  annihilated.  The  effect  of  the  actio  quod  metus  causa  is  more 


» P.4, »,  7.*  i &S. 

* P.  4,  a,  ax,  § 4;  C.  a,  ao,  3 ; P.  4* 


a,o,  §4. 
• c. 


C.  a,  ao,  I j P.  4,  a,  14,  $ 5,  II  i P. 


5»  3» 

4 P.  44,  4,  4,  S 33  > I-  H.  Bochm< 


excep.  metus  injusti  in  statu  nat.  ct  ciw. 
(Exerc.  T.  5)  Archiv.  f.  C.  P.  1 vol.  a H fti 
nr.  16. 

4 P.  4,  a,  9,  § 4,  6 j Id.  21,  J 6 ; C.  3. 
32,  14. 
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extensive,  as  it  lies  not  only  against  whomsover  may  be  in  pos- 
session of  the  object  extorted,  but  against  the  defendent,  for 
full  restitution,1  and  therefore  affects  the  obligation  by  way  of 
restitution.  In  case  of  disobedience  of  the  sentence  of  restitu- 
tion, or  arbitrium , within  four  years,  four  times  the  amount  is 
recoverable,*  which  extends  to  every  illegal  extortion.3 

When  the  transaction  is  in  itself  invalid,  the  plaintiff  may,  in 
addition  to  all  the  other  remedies  usual  under  such  circumstances, 
and  which  he  could  have  claimed  before  the  metus  took  place,  also 
brin^  his  actio  quod  metus  causa  within  four  years,  but  after  the  ex- 
piration of  such  time,  only  in  case  all  other  ordinary  remeges  fail 
him.4 

Restitution  by  this  means  lies  against  heirs  in  respect  only  of 
that  wherein  they  may  have  been  benefited  ; hence  the  obligation 
is  rescinded,  as  it  were,  hereditarily.5 


§ 1870. 

As  the  obligation  is  intirely  rescinded  on  the  ground  of  duress, 
the  plaintiff  must  return  to  thg  defendent  whatever  he  may  have 
received  ; 6 but  not  that  which  he  may  have  given  to  a third 
party.* 

The  defendent  must  deliver  up  not  only  the  specific  object, 
but  also  all  accessory  things,  because  these  would  have  accrued  to 
the  plaintiff,  if  there  had  been  no  duress.  Fruits  follow  the  prin- 
ciple of  the  actio  de  dominio. 

§ 1871. 

Liability  for  the  casus  fortuitus  applies,  as  a general  rule,  where 
the  possessor  is  guilty  of  mala  fides , to  be  borne  by  the  party  guilty 
of  the  metus ; but  it  is  open  to  him  to  prove  that  the  object 
would  have  equally  perished  had  rt  remained  in  the  possession  of 
the  rightful  owner.8  After  sentence  of  quadruple  damages,  the 
mala  fidei  possessor  must  pay  such  quadruple  damages  in  case  the 
object  perish,  although  by  mere  accident ; if,  however,  it  perish 
within  die  period  allowed  for  complying  with  the  sentence,  termed 
the  tempus  judicati , he  is  not  liable  for  accident,8  and  therefore  is 
bound  to  pay  only  the  damages,  that  is  to  say,  three  times  the 
value,  or  the  damages,  less  the  Value  of  the  object. 

The  bona  fidei  possessor  is  not  liable  for  accident  at  all  before 
suit  ;10  jbut  after  suit,  and  before  sentence,  he  is  responsible  for 
neglect  only,  not  for  mere  accident.11  After  sentence  he  is  treated, 


‘P.4,3,9,  $7;  Id.  10  et  14,  $5. 

•p.  4,  6,  14,  % 65  Id.  4;  I.  4,  6, 

• P.  4,  6,  9 5 Cocceii,  L.  4,  T.  1,  qu.  1. 
4 P.  4,  6f  14,  $ 2 } C.  2,  20,  4 j Noodt 
de  fcrm a emend,  doli  mali,  c.  16. 
***•♦.»>  «7»  »81  »9,  20. 

•C*,  20,34. 


T C.  3,  32,  23 } C.  6,  2,  2. 

• P.  4,  2,  14,  % 11. 

• Id.  14,  § 1 x $ Suerin  repet.  lect.  c.  36 
(Otto  Thes.  T.  4). 

10  P-  5»  3>  3*»  $ 3- 
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in  case  of  contumacy,  as  though  he  had  been  a possessor  mala 
fidei. 1 

§ 1872. 

Dolus  is  the  second  ground  for  restitutio  in  integrum . Dolus  y 
or  deceit,  may  be  bonus , as  to  deceive  a robber,  or  malus?  which 
has  several  degrees  : dolus  ex  proposito  sive  personalis  indicates  a 
malice  prepense ; but  dolus  ex  re , sive  realisy  that  the  party  is  aware 
only  after  the  act  that  he  had  done  another  an  injury ; the  term 
dolus  clandestinus  explains  itself  as  an  evil  done  covertly,  and  is 
opposed  to  dolus  manifestusy  one  done  openly. 

The  praetor’s  restitution  applies  to  dolus  clandestinus  ex  pro- 
positoy  fraus  or  fraud  ; now  this  dolus  may  not  be  in  the  contract 
itself,  as  when  a party  has  been  fraudulently  persuaded  to  lend  a 
swindler  money  solus  dans  causam  contractuiy  or  it  may  withint  he 
contract  itself,  incidensy  a$  in  passing  an  object  of  vile  metal  off 
upon  another  as  gold. 

In  a bona  fidei  contract,  if  the  dolus  be  only  the  inducement 
to  contract,  it  is  invalid  in  sey  and  no  restitution  is  of  course 
necessary,  the  remedy  being  the  action  of  rescission  belonging  to 
the  contract  itself  by  the  plaintiff,  or  the  exceptio  doli  by  the 
defendent ; whereas,  in  dolus  incidens  the  action  is  for  damages, 
the  contract  remaining  good. 

But  to  stricti  jurss  contractuSy  which  are  good  despite  the 
fraud,  the  praetor  allows  the  exceptio  dolly  or  restitutio  in  integrun 1, 
accordingly  as  the  party  be  actor  or  reus . The  actio  doliy  or  de 
doUy  was,  however,  subject  to  the  following  restrictions  : — 

The  fraud  by  which  the  complainant  has  suffered  must  have 
been  considerable;3  that  is,  must  have  exceded  two  aurei . 

The  complainant  must  not  be  a disreputable  person,  and  not 
be  under  any  obligation  of  respect  to  the  defendent;4  thus  it 
is  refused  to  children  and  freedmen  against  their  parents  and 
patrons,  and  to  persons  of  low  condition  against  those  of  consular 
rank,  &c. 

He  must  have  no  other  remedy  ;5  for  the  action  being  famosa > 
and  limited  to  two  years,  is  not  readily  granted  by  the 
praetor. 

In  default  of  the  actio  doliy  the  actio  in  factumy  for  damages  only, 
which  is  prescribed  only  after  thirty  years,  will  lie,6  for  restitution 
or  rescission  of  a contract. 

$ l8?3. 

Alienatio  judicii  mutandi  causa  facta  is  a species  of  fraud  by 
one  who  expects  to  be  sued,  practised  with  intent  to  defraud  a 


1 P.  4,  a,  9,  § ult. ; Lyklama  Membr. 
L.  7,  Eel  1 ; Wissenbach  Diap.  ad  P.  D. 
13,  Th.  15  ; Strur.  Synt.  L.  4,  T.  2,$  21. 

* r.  *,  3, «,  § j. 
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creditor,  or  to  render  it  difficult  for  him  to  obtain  his  just  dues. 
The  restitution  here  granted  restores  the  plaintiff  to  his  former 
status,1  and  sometimes  extends  to  assigning  damages  against  the 
/budulent  party.* 

This  action  is  termed  Pauliana ; it  is  an  actio  in  factum , and 
being  personal  can  be  directed  against  the  receiver,  but  not  against 
a third  possessor.3 

The  defendent,  mata  fidei , must  answer  for  the  object,  its 
value,  all  procedes,  either  gathered  or  neglected  to  be  gathered, 
and  damages  ;*  and  in  this  consists  the  great  distinctive  difference 
between  mala  and  bona  fides  in  cases  of  restitution ; for  the 
defendent,  bona  fidei , ana  his  heir3  are  liable  only  in  so  hr  as 
they  may  have  benefited  thereby,  and  for  those  fruits  only  which 
were  not  gathered  at  the  time  of  the  acquisition  of  the  object, 
hot  which  have  been  gathered  after  suit  brought.6  The  defendent 
is  not  liable  for  interest,  except  the  creditors  sue  him  for  a debt 
remitted  to  him  which  bears  interest.7 

In  addition  to  this  remedy,  the  creditors  have  a more  summary 
interdict.  As  we  have  no  particular  description  of  the 
kterdtetum  fraudatorium ,8  it  must  be  interpreted  by  the  same  rules 
as  other  interdicts. 


§ 1874. 

i In  comparing  the  different  praetorian,  or  equitable  remedies, 

I red  the  cases  to  which  they  are  applicable,  it  will  be  neces- 
ay  to  distinguish  the  case  in  which  the  debtor  does  not  make 
: away  with  part  of  his  property,  but  has  simply  repudiated  a 

C\  Thus,  when  he  renounces,  before  the  declaration  of 
kmptcy,  a right  which  accrued  to  him  ipso  jure , and  which 
Wis  retrospectively  extinguished  simply  by  his  renunciation  in 
ease,  the  creditors  have  no  ground  of  complaint,  so  long  as 
[the renunciation  did  not  take  place  before  the  formal  declaration  of 
Wraptey  ;10  they  will,  however,  have  a remedy  if  they  prose- 
VCitea  right  which  has  been  repudiated  after  some  such  declara- 
\ k0%  ana  which  devolved  upon  him  before  he  formally  became 
1 Wbupt,11  and  the  fiscus  forms  even  no  exception  in  such 
‘ ore;71 

If  the  debtor  after  bankruptcy  make  away  with  any  portion 
of  the  property  which  forms  part  of  the  estate,  the  transaction 
h invalid;13  but  if  he  have  done  so  before  that  time,  in  good  faith, 


!£‘4*»t»  jo,  §1*. 
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9;  P-  aa>  1>  3*- 
tS»4Sil»M  II J Id.  10, §10. 

$ ult.  j Id,  11. 

\*  1ft1»  6*  * w*  4*  5 i 

We*Mn. 


.r.  42,  o,  10,  9 ** 
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this  actio  Pauliana  will  not  lie,1  but  the  creditors  have  the  same 
remedy  * for  annulling  the  transaction  as  the  debtor  himself  would 
have  had.3 

If  the  debtor  acted  in  bad  faith,  the  creditors  have  their  prae- 
torian remedy  in  so  far  as  they  may  have  been  injured  by4 *  an 
alienation  to  which  they  did  not  knowingly3  assent ; a fortiori, 
where  the  alienation'  was  without  valuable  consideration,  whether 
the  debtor  is  or  is  not  a party  to  the  fraud.6 

The  fiscus  has  nevertheless  the  privilege  of  questioning  any 
payment,  although  made  without  fraud,  which  may  be  adverse  to 
the  interests  of  that  department,  without,  however,  having  any 
claim  for  interest.7 

If  the  fraudulent  alienation  were  onerous,8 9  the  receiver  must 
have  also  acted  in  bad  faith  $ (except  in  cases  where  the  fiscus  is 
plaintiff10),  which  is  always  taken  to  be  so  in  the  case  of  imbecile 
persons.11 * 

In  some  cases,  the  actio  Pauliana  lies  equitably  only,  that  is  to 
say,  against  legatees,  when  the  estate  is  not  sufficient,18  or  when 
the  heir  alienating  has  obtained  restitution,  or  against  the  aditio 
bareditatis  to  the  prejudice  of  creditors.13 


§ 1875- 

Minors  are  to  be  looked  upon  theoretically,  in  some  degree,  in 
the  same  light  as  persons  absent,  whose  guardian  is  analogous  to 
the  attorney  of  such  absentee,  and  consequently  they  can  claim  a 
rescission  of  their  obligations  by  restitution.14 

If  the  minor  be  in  a position  to  impugn  the  obligation  on  gene- 
ral principles,  he  must  first  have  recourse  to  the  ordinary  legal 
remedies  ; 13  but  if  he  cannot  do  this,  he  can  fall  back  upon  his 
minor's  privilege,  and  as  such  he  is  restricted  to  claiming  relief  on 
the  ground  jof  having  suffered  damage,  even  where  he  may  have 
other  legal  remedy  by  which  he  can  indemnify  himself16  except  in 
the  case  of  guardians,  who  must  first  be  sued  to  judgment,  and  the 
remedy  to  be  obtained  from  them  exhausted.17 

Inasmuch  as  the  petition  for  restitution  necessarily  presupposes 
damage,  it  will  not  apply  where  the  minor  has  given  up  that  which 
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was  in  fact  of  no  real  benefit  to  him  ; 1 nor  where  the  advantage 
anting  out  of  the  transaction  has  vanished  by  mere  accident.9 
The  canon  law,  following  the  Roman,  has,  by  a parity  of  reason- 
ing, practically  extended  the  benefits  granted  to  minors  to  the 
state,3  ecclesiastical  and  eleemosynary  foundations,4  and  all  corpora- 
tions whose  affairs  are  managed  by  a presiding  authority.5 

The  general  rule  is,  that  a minor,  or  he  who  has  not  then 
attained  his  twenty-fifth  year  complete,  be  he  pater  or  filius 
familias , has  his  actio  restitutionis  in  integrum  contra  ladentem  et 
bsredes  suosy  with  all  profits,  even  where  the  guardian  has  con- 
sented to  a disadvantageous  bargain,  with  or  without  the  minor’s 
acquiescence,  even  though  such  transaction  should  have  been 
ratified  by  the  court  ;6  and  it  is  indifferent  whether  he  have  relin- 
quished any  of  his  property  or  rights  ;7  undertaken  some  onerous 
obligation  or  neglected  to  realize  a profit.^ 


§ 1876. 

This  species  of  restitution'  operates  against  everyone  who  may 
have  injured  the  minor  in  any  business  transaction,  and  extends 
to  his  heirs,  who  must  restore  that  which  has  come  to  them,  and 
indemnify  the  minor.10 

This  right  is  so  strictly  upheld,  that  it  avails  even  against  the 
fiscus,  women  protected  by  the  Senatus  Consultum  Velleianumy 
and  filii  familias  by  the  Senatus  Consultum  Macedoni anum. 11 

Where  the  interests  of  several  minors  clash,  the  general  rule 
obtains,15  except  as  regards  natural  parents,  as  against  whom  no 
restitution  is  granted. 

The  minor  can  vindicate  his  property  in  the  hands  of  a third 

S,  if  he  cannot  otherwise  obtain  full  satisfaction,  or  if  such 
party  be  a possessor  mala  fidei,13 


§ 1877. 

The  benefit  of  restitution  extends  also  to  the  heirs  of  the 
nfinor,14  and  to  those  to  whom  they  have  been  conjointly  ceded,15 
oven  although  the  minor  have  renounced  his  rights : 16  third  parties 
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are,  however,  excluded,  except  where  their  interest  is  combined 
with  that  of  such  person.1 * 

In  respect  of  securities,  if  the  minor  be  living  he  can  claim 
restitution  on  the  same  grounds  as  a person  of  full  age ; in  such 
case  the  surety  participates,*  if  he  cannot  be  proved  to  have  in- 
terceded with  the  view  of  renouncing  the  pleas  of  the  principal 
debtor.3 

If  the  minor  can  only  claim  restitution  as  such,  the  sureties 
have  the  like  advantage,4  save  they  were  aware  that  they  inter- 
ceded for  a minor.5 

After  the  death  of  the  minor,  two  cases  may  be  supposed, 
either  that  the  surety  is  the  heir  of  the  minor,  in  which  case  his 
obligation  as  surety  is  extinguished  by  confusion,  provided  it  be 
equal  to  that  of  the  principal  obligation  in  extent,  but  not  other- 
wise ;5  or  that  a third  is  heir,  in  which  case  all  that  obtains  which 
would  have  obtained,  had  the  minor  continued  to  live.7 

The  minor  is  under  obligation  to  restore  only  so  much  of  that 
which  he  has  received,  as  may  still  be  in  his  possession.8 * 


§ 1878. 

The  minor  must  prove  that  the  bargain  was  concluded  during 
his  minority,  and  the  damage  he  has  suffered  in  consequence. 

The  minor  cannot,  however,  claim  this  relief  against  an  obliga- 
tion arising  out  of  a delict,?  although  he  may  obtain  a mitigation  ; 
Nor  in  case  of  a will,  for  he  may  revoke  Mt  at  pleasure  ; Nor  on 
account  of  damage  accruing  after  the  contract,  as  if  he  have 
bought  a house  at  a low  price,  which  has  been  afterwards  burned ; 
Nor  when  he  has  falsely  represented  himself  as  of  full  age,10  non 
obstante  fraud  in  the  other  party,11 *  or  obtained  the  veniam  ettatisf* 
in  which  last  case,  however,  he  can  petition  the  sovereign  fix 
restitution  ;13  Neither  can  he  claim  the  privilege  as  against 
parents;14  Nor  to  relieve  himself  from  a marriage,15  though  be 
can  for  the  previous  contract,  termed  sponsalia ; 16  It  will  not  be 
granted  to  restore  to  him  a sum  paid  under  sentence  of  the 
court;17  Nor  when  he  has  ratified  the  contract  by  an  oath,18  or 
expressly  or  tacitly  revived  it  after  attainment  of  his  majority.18 
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A minor  cannot  obtain  restitution  if  he  have  suffered  in  con- 
sequence of  transacting  business,  to  perform  which  hev  has  been 
publicly  authorized  ; and  in  case  of  the  venia  ectatis , transactions 
jegpfy  concluded"  before  the  sovereign  has  granted  restitution 
cannot  be  upset.1.  Manumission,8  and  the  aditio  bar  edi tatis j in 
certain  cases  are  not  susceptible  of  restitution. 


§ *879. 

The  capitis  deminutio  minima  necessarily  involved  restitution, 
because  arrogation  and  emancipation,3  dissolved  not  only  natural 
ties,  but  also  civil  rights  and  obligations  stricti  juris ; the  capitis 
iemmutus  is  therefore  to  be  looked  upon  as  a new  man,  and  the 
pnetor  will  in  such  case  reinstate  the  complainant.  Creditors 
can  obtain  restitution  against  this  annihilation  of  obligations, 
although  the  children  cannot  do  so. 


§ 1880. 

The  Edict  makes  special  mention  of  absence  as  a ground  upon 
which  restitution  will  be  granted,  but  appends  certain  conditions 
and  limitations  to  it.  In  the  first  place  we  must  not  be  led  into 
mbconceprion  by  the  bare  expression  absentia , which  must  not 
be  applied  exclusively  to  mere  absentia  de  facto  from  any  place, 
k extends  to  constructive  absence,  or  any  impediment  whereby 
a penon  is  prevented  from  following  up  his  right,  such  hs  error, 
Madness,  or  die  like \ and  in  the  particular  case  of  services,  to  any 
ftrsfad  impediment  whereby  its  free  exercise  maybe  rendered 

iThe  pnetor  does  not  go  the  length  of  promising  relief  on 
account  of  every  damage  arising  out  of  absence ; for  from  it,  he 
protects  simply  against  any  damage  which  may  accrue  to  present 
or  foture  property,  on  the  ground  of  the  complainant  not  being 
in  a position,  on  account  of  absence,  to  inforce  his  right  at  the 
proper  rime,5  and  even  then,  only  where  the  rights  of  third  parties 
W®  not  suffer  by  the  grant  of  such  relief.6 

The  relief  on  account  of  absence  also  depends  very  consider- 
ably on  the  person  who  may  be  absent ; hence,  in  a case  where 
die  fight  has  lapsed  on  account  of  the  absence  of  the  party 
complained  of,  a restitution  will  undoubtedly  be  granted,7  provided 
always,  that  he  did  not  leave  any  attorney  duly  authorized,8  and 
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22,  39,  for  the  words  of  the  edict. 
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that  no  defensor  assumed  the  care  and  protection  of  his  interests,1 * 
for  then  the  suit  for  restitution  can  be  utterly  avoided  by  protest 
in  that  behalf. 

Where  restitution  is  prayed  on  account  of  the  absence  of  the 
complainant,  he  is  bouna  to  shew  that  such  absence  was  un- 
avoidable, and  not  merely  voluntaiy  on  his  part ; for  where  there 
is  no  laches,  or  the  absence  were  laudabilis  or  indifferens , restitu- 
tion will  be  granted,4 5  provided  it  cannot  be  proved  that  the 
absentee  committed  a gross  neglect  in  not  naming  some  person 
to  represent  his  interests.3 

In  cases  of  absentia  vituperanda , or  dishonourable  absence,  the 
absentee  is  bound  at  least  to  prove  that  he  committed  no  laches.4 

In  cases  of  absentia  voluntaria , restitution  will  clearly  be  granted 
where  the  absence  is  laudabilis  ;s  and  on  the  ground  of  indifferens , 
or  not  WameaWe  absence,  on  the  absentee  proving  that  he  is  not 
chargeable  with  the  loss : 6 he  has,  however,  no  claim  for  relief  if 
the  absence  come  within  the  categorie  of  absentia  vituperanda .7 

Restitution  has  the  effect  of  re-establishing  the  former  legal 
status  by  an  actio  recissoriay  which  lies  against  artV  possessor  of  the 
object  of  a real  right,  and  which  is  prayed  simply  by  the  plaintiff 
alleging  generally  the  ground  upon  which  he  seeks  restitution 
without  having  obtained  it  precedendy.8 

§ 1881. 

The  praetor  grants  restitution  expressly  on  the  ground  of 
error,  which  is  a plea  in  some  measure  analogous  to  that  of 
absence, o although  more  circumscribed  in  its  nature.  The  Pan- 
dects contain  nothing  beyond  individual  examples  of  such  restitu- 
tion,10 whence  we  can  at  most  deduce  the  rule  of  error  being  only 
a foundation  for  restitution  in  cases  where  such  error  is  in  itself 
not  a ground  of  nullity,  when  another  seeks  an  evident  benefit  at 
the  expense  of  the  party  so  in  error. 


$ 1882. 

So  much,  then,  for  stated  causes ; but  the  general  clause  of  the 
Edict  reinstated  all  who  were  damnified  without  fault  of  their 
own, — as,  for  instance,  on  account  of  the  absence  of  the  other 
party,  on  account  of  neglect  on  the  part  of  the  attorney  or 
advocate,  or  ignorance  or  error  of  any  fact,  unforeseen  accident 


1 c.  7, 40,  a. 

* P.  4,  6,  a6,  § ult.  et  29. 

9 Id.  18  ; Voet.  eod.  § 4. 

4 P.  4,  6,  a8,  § 1 } Id.  40,  § 1 ; P.  4, 
4»  *0. 

5 P.  4*  6,  28,  pr. 

6 P.  4,  6,  42  j compare  P.  4,  6,  28, 

§ 1 ; Id.  40,  § 1 5 P.  4,  4,  20 ; Voet. 

1.  c.  § 5 ; Hofacker,  T.  2,  § 853. 


7  P.  4,  6,  14;  P.  »,  11,  *,  $ 8. 

P-  4»  6,  h S j P.  4,  6,  i}  P.  44,  7, 

35: 

* P.  4»  1»  »• 

“f-4,M33i  P-  *7,  «, 

42»  6,  1,  § 17  $ vide  Thib.  1.  c.  § 696, 
citing  Francke  Beytr.  1,  AbthL  p.  84-94; 
Barchardi,  p.  383-392 ; Thib.  Vefsocfae,  2, 
V.  4,  Abth.  n.  vii. 
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or  illness  ; in  which  last  case,  however,  the  disease  must  be  morbus 
sfwticuSj  such  as  hinders  a man  from  attending  to  his  business ; or 
on  account  of  a change  of  circumstances,  when  those  which  induced 
the  contract,  expresse  or  implicite,  had  changed  and  caused  injury. 

Want  of  faith  on  the  one  side  will  not  justify  the  other  side  for 
non-fulfillment,  for  the  aggrieved  party  should  sue  for  specific 
fulfillment  and  damages.1 

1 C.  1,  6,  17. 
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De  Obligationibus  que  ex  Delicto  Nascantur — Difference  between  Private  and  Public 
Offences— and  Actiones  Pgenales  and  Rd  Penecutorie  generally — Furtum — Origin  in 
the  Twelve  Tables — Nocturnum — Diurnum — Manifestum — Nec  Manifestum— Con- 
ceptum — Oblatum  — Prohibitum  — Non  Exhibitum  — Penalties  mitigated  by  the 
Praetorian  Edict  and  later  Constitutions — Rapina  or  Vi  Bonorum  Raptorum — Of 
Praetorian  Origin — Penalties  for  this  Offence— Damnum.  Injuria  Datum  ex  lege 
Aquilia— Origin  in  the  Twelve  Tables — Heads  of  this  Law^t’enalties  for  this  Offence 
— De  Injurii»— Origin  in  the  Twelve  Tables — Peenae — Injuriarum  Divena  Genera — 
Modifications  of  the  Law  by^Pnetorian  Equity — Edictum  Praetorium— Lex  Cornelia  de 
Injuriis — Poene  Leges  Comelie  de  Injuriis— Senatus  Consulta  ad  Legem  Corneliam 
pertinentia— How  altered  by  Constitutions— Parallels  throughout. 


v § 1883. 

Under  the  constitution  'established  in  the  earliest  age  of  Rome 
by  Numa  Pompilius,  the  civil  polity  was  based  upon  and  so  inti- 
mately interwoven  with  religious  observances,1  that  every  offense 
was  considered  in  the  light  of  a crime  against  religion,  which  drew 
down  a curse  and  destruction  upon  the  evil  doer,  his  property,  his 
race,  and  in  some  measure  upon  the  whole  community,  and  there- 
fore demanded  in  cases  of  graver  crimes  atonement  by  punish- 
ment, and  other  extraordinary  measures,8  of  which  we  find  the 
following  description  ; jjW  contigerit  moveritque  possessionem , pro- 
movendo suam,  alterius  minuendo , ob  hoc  scelus  damnabitur  a Diis. 
Si  servi  faciant , dominio  mutabuntur  in  deterius . Sed  si  conscientia 
dominica  fiet , celerius  domus  extirpabitur , gensque  ejus  omnis  interiit. 
Motores  autem  pessimis  morbis  et  vulneribus  afficientur , membrisque 
suis  debilitabuntur . Tum  etiam  terra  a tempestatibus  vel  turbinibus 
plerumque  labe  movebitur . Fructus  sape  ladentur  decutienturque 

1 Walter  Gesch.  dea  Rom.  Rechts.  bis  12,  8 $ vide  W.  Rein.  Das  criminal 
auf  Justinian,  Ed.  2,  Bonn  1846  (History  of  recht.  der  Romer  von  Romulus  bis  auf 
the  Roman  Law  to  Justinian's  time).  § 752.  Justinianus,  Leif*.  1844  (Criminal  law  of 
9 Liv.  1,  26 ; Dionys.  3,  22  $ Tac.  An.  the  Romans  from  Romulus  to  Justinian). 
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imbribus  atque  grandine , caniculis  interienty  robigine  occidentur , 
multa  dissensiones  in  populo  fierit.1 

The  Greeks  followed  the  same  superstition  of  cursing  a city ; 
for  we  learn  from  Strabo,8  c<  that  Troy  was  not  rebuilt  because 
later  colonists  dared  not  settle  on  the  spot,  on  account  either  of 
the  dire  fate  which  had  befallen  it,  or  the  curse  pronounced  over 
it  by  Agamemnon,  in  accordance  with  the  ancient  custom.” s 

Capital  punishments  rested  upon  this  principle  devoting  the 
noxious  individual  to  the  gods,4  whence  the  executive  authority 
suspended  the  offender  on  the  arbor  infelix ,5  dedicated  to  the  evil 
powers ; nay,  he  was  a caput  lupinum , and  might  be  slain  by  any  one 
with  impunity  ;6  his  property,  too,  was  devoted  to  sacrifices  and 
au applications,7  though  in  fact  it  was  confiscated  to  the  use  of  the 
priesthood.8 

There  were  other  offenses  which  only  aimed  at  the  indemnifi- 
cation of  the  injured  party,  in  respect  wnereof  a composition  was 
allowed.® 


§ 1884. 

When,  however,  the  Twelve  Tables  were  promulgated,  the 
bw  of  punishments  was  placed  upon  a more  definite  foundation. 
The  more  serious  offenses  were  especially  animadverted  upon. 


1 VcfoSa  apod  Goes.  p.  258. 

* Strabo  Gcogr.  13,  1,  p.  601,  Casaub. 

Ed. 

9 Transact  Roy.  Soc.  Lit  vol.  2,  N.  S. 
P*  130.  Topography  of  the  Homeric  Ilium, 
Undated  and  edited  from  the  posthumous 
MJ.  with  notes  and  commentaries  by  Dr. 
P.Colquhoun.  M O Jerusalem,  Jerusalem, 
*4*  that  Ulest  the  prophets  and  stonest 
them  which  are  sent  unto  thee  how  often 
would  I hare  gathered  thee  together,  even 
si  a hen  gathereth  her  chickens  under  her 
winm  and  ye  would  not?  Behold,  your 
« left  unto  you  desolate."  (Matt  23, 
17»  3®;  vide  et  Ezekiel,  12,  19 : Id.  21, 
aJjU.  22,  31  j Luke  13,  34).  The 
UU  Testament,  too,  has  many  such  ex- 
UBflet  ( Ter . xrv.  18 1 vide  Vaux,  Nine- 
»eh  and  Persepolis,  ch.  3,  p.  38,  lit 

*»•»  Jwfith,  i.  7,  I») 

Jerusalem  and  the  cities  of  Judah,  and 
tK  kings  thereof  and  the  princes  thereof, 

* toake  them  a desolation , an  astonishment , 
a WntW,  and  a curse"  referring  to  the 
fatnction  of  Nineveh,  n.c.  606.  Na- 
k*»[i8,  10;  Zeph.  2,  13,  {St  14.  The 
ocxf  pasnge  alludes  to  Babylon  .... 

* Then  shaft  thou  say,  O Lord,  thou  hast 

Woken  against  this  place  to  cut  it  off,  that 
none  shall  remain  in  it,  neither  man  nor 
kto,  hot  that  it  shall  he  desolate  for  ever" 
(J«.  »5,  12  ; Id.  50,  13,  23, 49,  50  5 Id. 
5h  *9*37*6**  foi.  13,  19  ; Ezek.  26, 
1 7 * As  to  Tyre  (Ezekiel  26,  14  5 vide 


et  Ezek.  27,  36,  and  28,  19) 

“And  1 will  make  thee  as  the  top  of  a 
rock*  thou  shalt  be  a place  to  spread  nets 
upon,  thou  shalt  he  mult  no  snore , for  I 
the  Lord  have  spoken  it,  saith  the  Lord 
God'*  . . . . “ when  I shall  make  thee  a 
desolate  city , like  the  cities  that  are  not  in- 
habited (Id.  19,  20), in  places 

desolate  of  old"  As  to  Samaria,  Hoe.  13,  16. 
Moab.  Sc  Amon.  Zeph.  2,  8, 9 j Jer.  49, 2. 
Sodom,  See.  Gen.  19,  24.  Ai,  Jos.  8,  28. 
Egypt,  Ezek.  29, 9 5 Id.  30, 6.  Edom,  Ezek. 

J3  > Jcr-  49>  *7-  Moab,  Zeph.  2,  8. 

4 Festus,  v.  aliuta,  plorare,  sacratae,  ter- 
mino, Dionys.  2,  10  & 6,  89 ; Liv.  2,  8 Sc 
6,  87.  The  sacrifice  of  Isaac,  and  the 
doctrine  of  the  scape-goat. 

* Liv.  1,  2,  6 } Plin.  H.  N.  18,  3. 

6 This  was  in  the  early  period  of  English 
law  the  case  with  an  outlaw,  as  the  term 
imports.  Dionys.  L c. 

* Serv.  ad  jEneid.  1,  632  5 Festus  v. 
Sacratae ; Liv.  2,  8 & 3,  55 ; Dionys.  8, 
79  & 10,  42. 

8 Compare  1 Sam.  ii.  13.  <<  And  the 

priest's  custom  with  the  people  was,  that 
when  any  man  offered  sacrifice,  the  priest's 
servant  came  while  the  flesh  was  in  the 
seething-pot  with  a flesh-hook  of  three 
teeth  in  his  hand,  and  he  struck  it  into  the 
pan  or  kettle,  cauldron  or  pot ; all  that  the 
flesh-hook  brought  up  the  priest  took  for 
himself.” 

9 Fest.  v.  Talionis. 
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and  a public  punishment  assigned  to  some  of  them,  and  to 
others,  a pecuniary  fine,  for  the  benefit  of  the  injured  party. 
Few  were  made  capital,1 *  demonstrating  in  a remarkable  degree 
the  difference  between  sound  civil  legislation  and  the  bloodthirsty 
severity  of  the  sacerdotal  class  which  had  preceded  the  Decem- 
viri. 

In  process  of  time  the  distinction  between  public  and  private 
offenses  became  more  and  more  developed,  until  ultimately  a 
separation  between  crimina  publica  and  delicta  privata  was  folly 
recognized.8  The  basis  of  the  latter  was  an  obligatory  claim,  pro- 
secutable before  the  ordinary  civil  tribunals,  and,  like  other  por- 
tions of  the  private  law,  were  subject  to  the  provisions  of  the  praeto- 
rian edict ; while  that  of  the  former  was  an  injury  to  the  public, 
prosecutable  only  before  the  populus , and  dependent  upon  special 
enactments. 


§ 1885. 

Towards  the  close  of  the  republic,  when  the  corruption  oi 
manners,  and  the  desuetude  of  the  more  ancient  procedure,  ren- 
dered a radical  reform  in  the  criminal  prosecutions  necessary,  it 
came  under  the  especial  notice,  of  the  legislating  governor  of  the 
state.  The  most  serious  description  of  offenses  was  made 
punishable  by  detailed  plebiscita , for  each  of  which  a permanent 
tribunal  was  established,  and  both  the  measure  of  punishment, 
as  well  as  the  form  of  process,  fixed  and  determined  \ and  under 
this  head  may  be  quoted  the  Leges  Cornelia  of  SyUa,  those  of 
Pompey,  and  the  Leges  Juliana  of  Caesar  and  Octavius,  and 
henceforth  the  indictments  under  the  provisions  of  these  laws 
before  such  fixed  tribunals,  were  regarded  as  the  ordinary  modes 
of  procedure.  Contrasted  with  such  were  the  extraordinary  im- 
peachments, quastiones  extra  ordinem , in  which  the  Populus  gene- 
rally, or  a special  commission  appointed  for  the  individual  case, 
decided.3 


§ 1886. 

Under  the  emperors,  new  authorities  replaced  the  older  ones 
with  another  and  revised  mode  of  procedure,  notwithstanding 
which  the  ancient  conception  of  crimes  and  the  measure  of 
punishments  formed  the  bases,4  and  those  penal  prosecutions 
only  which  proceded  upon  the  principle  of  these  laws  ob- 
tained the  denomination  of  judicia  publica .5  In  addition 

to  which,  many  acts  not  provided  for  in  the  existing  laws 
were  constituted  offences  by  the  imperial  rescripts  and  general 


1 Cic.  de  re  publ.  6,  10.  (52)  p.  46 ; Orel 4 vide  poet  extra  oedinam 

* P.  21,  1,  17,  § 18.  crimina. 

9 Cic.  dc  fin.  2, 16  ; Ascon.  in  Milon,  12  4 P.  48,  1,  8 ; P.  48,  x6,  15,  $ 1. 

5 P.  48,1,1. 
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legislation,  and  so  became  criminally  prosecutable  and  punishable  ;l 
ftdt  were  nevertheless  termed,  by  way  of  distinguishing  them 
bm  die  former  offences,  extraordinaria  criminal  or  even  crimina 
privata.3  In  all  such  cases,  a very  large  discretion,4  extending  Enlarged  dis- 
tm  to  capital  offenses,  was  allowed  to  the  judge,  whose  arbitrium  f^011  of  the 
k determining  the  measure  of  punishment5  received  a considerable  JU  ge* 
extension  even  with  respect  to  ordinary  offenses.6 

In  die  process  of  time,  certain  delicta'  privata  were  made  Progress  of 
rotnable  to  public  punishment,  pardy  by  express  laws,  and  partly  rc™cdies  for 
ky  extraordinary  process,7  whereby  the  plaintiff  had  the  choice  0 cn8es’ 
between  a private  action  and  a public  prosecudon  ;8  nevertheless, 
when  satisfaction  had  been  obtained  by  one  method,  it  could  not 
be  pursued  by  the  other  moreover,  as  a general  rule,  an  extra- 
oafinaiy  punishment  could  not  be  superadded  to  a private  one.10 
Nevertheless,  the  prosecudon  of  a purely  civil  claim  was  recon- 
cilable with  a criminal  prosecution;11  but  the  penal  prosecudon, 
on  the  ground  of  a private  delict,  was  not  admitted  when  the  act 
fcoperiy  came  under  some  other  description  of  public  offense.12 

§ 1887. 

We  now  pass  to  contracts  arising  out  of  tortuous  acts,  termed  Obligationes 
Mistimes  ex  delicto  or  ex  maleficio — words  which  in  their  strict  ^u*  e*  dclict0 
seme  certainly  convey  every  sort  of  ill  deed,  their  signification  is,  na*cuntur* 
however,  in  its  technical  sense,  doubly  restricted.  First  of  all, 
fflgatio  ex  delicto  is  used  to  distinguish  a private  from  a public 
4ne;  wherever,  therefore,  the  expression  privatum  delictum 
k employed,  we  must  understand  it  as  opposed  to  judicium  pub - 
Bm  The  Romans  restricted  the  use  of  the  word  even  still  Offem»,  the 
faber  to  those  private  offenses  for  which  actions  lay  by  the  older 
cfoB  hw,  thus  attaching  to  the  expression  a certain  historical  ^ngiish^b^’ 
q«SBty,in  die  same  manner  as  was  done  with  the  word  contractus , from  public 
Which  was  originally  used  to  designate  actionable  obligations  only.  offensc#* 

I These  were  restricted  to  four : sed  illa  quidem  ...... 

itfuatuor  dividuntur  ; hac  vero  unius  generis  sunt ; nam  omnes  ex 
■ n nascuntur , id  est,  ex  maleficio,  veluti  ex  furto,  aut  rapina,  aut 
i dttso,  aut  injuria.13 

| ft  is  natural  to  conceive,  whatever  may  have  been  the  original 
i lad  Strict  signification  of  an  obligation  arising  out  of  a tort,  that 
itWDtlld,  in  process  of  time,  undergo  in  practice  progressive  modi- 
/ 

bh  **-47»  h 3- 

ti. 

[9>  bf  35  p-  47»  ”>3  5 p* 

P.47,  14,  *;  P.  47,  I5>  35 
[5  P.48, 1, 1. 

[8,  47*  *°>  3>§a5 

$*5  P.  48,  3,4;  C.9, 1,3. 

ii,  9. 

19,  11,  pr.  13. 


*£-47>  *! 

£»•***»; 

_P-+7i  1 

P.M,7, 8, 
•P.41,1 


7 P.  47,  2,  92 ; P.  47,  10,  5,  pr.  § 9, 
105  Id.  45;  1.4,4,  i°- 

8 P‘  47>  b 3 5 P-  47>  b 9*- 

9 P.  47,  10,  65  P.  48,  1,  45  P.  47,  8, 

2,§  I. 

10  P-  47>  b 56>  § 1 5 P-  39>  4>  9>  § 5- 

11  C.  9,  31,  1;  3,  8,  3,4. 

P.  47,  10,  7,§  1. 

15  I.  4,  1,  pr. 
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fications,  which  has,  in  fact,  been  the  case.  The  praetorian  equity 
extended  these  still  further,  so  that  they  acquired  in  many  in- 
stances a form  totally  different  from  that  which  they  originally 
possessed. 

The  same  distinction  obtains  in  England,  and  is  perceptible  in 
the  form  of  action,  which  may  be  either  on  the  contract,  on  the 
case,  or  in  tort. 


§ 1888. 

Dilictum  is  the  wilful  infringement  of  a penal  enactment.  In 
the  first  place,  then,  it  is  an  infringement ; in  the  second,  a wilful 
one,  for  the  simple  infringement  is  not  conclusive  without  the 
malus  animus , for  otherwise  a delirious  person  who  killed  another, 
young  children  who  accidentally  caused  the  death  of  others,  idiots, 
and  other  irresponsible  persons,  would  be  guilty  of  murder.  In 
the  third  place,  it  must  be  the  infringement  of  a penal  law,  for  if 
the  law  append  no  penalty  to  the  witting  infringement  of  its  pro- 
visions, no  delict  arises ; thus  the  law  provides  that  testaments 
shall  be  made  with  certain  formalities,  but  no  penalty  is  incuned 
by  making  them  otherwise,  although  the  testator  be  folly  aware, 
that  he  is  executing  an  informal  2Ct\  where,  however,  the  three 
requirements  are  present,  a delictum  is  clearly  committed,  and  an 
obligation  has  accrued. 


§ 1889. 

An  informal  act  differs  from  an  illegal  act,  which  is  a malum 
prohibitum , and  both  are  accompanied  by  penalties,  distinguishable 
from  each  other  in  their  essence,  that  of  the  former  being  intrinsic, 
and  that  of  the  latter  intrinsic  ; thus,  a praetorian  tefmmeht,  to 
witness  which  a number  less  than  seven  had  been  summoned, 
would  be  an  informal  act,  the  penalty  for  the  performance  of 
which  would  be  intrinsic  ; that  is  to  say,  the  instrument  would  be 
ipso  facto  void.  On  the  other  hand,  to  sign  another's  name  to  a 
deed  would  be  to  commit  a forgery,  to  which  an  express  penalty 
is  attached,  and  which  is  therefore  extrinsic. 

§ 1890. 

A delictum , or  crime,  is  to  be  considered  either  in  respect  to 
the  damage  which  may  accrue  to  the  state  by  its  commission, 
directly  or  indirectly,1  and  contains  something  prohibited  and 
illegal,  termed  reatus , which  brings  along  with  it  the  penalty  of 
indemnification,  or  punishment,  which  differ  widely  from  each 
another ; the  first  applies  strictly  between  man  and  man,  and 

1 Weber,  note  •,  in  Hopfner,  § 1012 , by  a delinquent  against  God,  oneVself,  or 
who  makes  a triple  division  with  respect  to  others : this  is,  however,  inexact, 
the  object,  viz.,  that  crimes  are  committed 
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where  the  damage  is  of  a personal  nature,  resulting  from  a tor- 
tuous act,  therefore  the  consequences  of  the  action  of  tort  extend 
* to  heirs.  Punishment,  on  the  other  hand,  is  applied  to  a tortuous 
act  of  a public  nature : here  indemnity  is  not  ^itaed  at,  but  the 
restraint  6f  an  ill-doer  in  future,  and  the  deterfirig  of  others ; for 
this  reason  punishment  is  purely  personal,  an^Jn , no  £ase  Extends* 
to  heirs,  on  the  maxim  that  actio  per&njjn  *mbritjir^  cum  persona . 

To  give  it  such  extension  would  be  not  only  a gro$?  absurdity,  but  Vicarious 
an  admission  of  the  efficacy  of  the  vicarious  pu&fehment  existing  ^ishmcD1, 
in  China,1  but  which,  has  not  yet, reached  western  Europe,  like  Wk 
vicarious  worship.  Indemnity  by  Avay  of  fine,  on  the  other 
hand,  comes  Qut  of  the  personal  property  of  the  delinquent, 
and  can  therefore  be  demanded  of  the  heir  who  has  inherited 

property. r Thus,  when  a testator  is  sued  in  tort,  and  Effect  of  the 
the  suit  has  proceded  as  far  as  the  litis  contestatio , the  heir  is 
liable  for  the  amount  of  the  damages  assessed ; but  ip  the^case  of  JJirty  b thePr°" 
a public  offence,  the  heir  only  becomes  liable  in  c^dLwh^»theT^nds  of  hein. 
ancestor  or  testator  has  been  convicted  durii^^BBWietlSne,  ^ lif^me 
but  has  not  paid  the  fine,  because  in  such  case  the  fine  is  a "debt  u ng  1 c mc* 
on  the  estate,2  which  had  either  absolutely  9r  incfioately  accrued. 

In  the  former  case,  before  the  pstate  was  divested  out  of  the  an- 
cestor or  testator ; and  in  the  latter,  on  his  undertaking,  by  the 
litis  contestatio , to  abide  the  result  of  the  action.  , 


§ 1891.  % 

A public*  offense  is  that  of  which  the  laws  take,  cognizance,  as 
an  insi^r  < or  injury  to  the  commonwealth,  and  wljich  on  that 
accoundHf  obnoxious  to  a public  penalty. 

Private  offenses,  fan  the  other  hand,  consist  in  insults  or  in- 
* juries  which  one  citizen  or  subject  of  a state  commits  against 
anotb% ; legislators  have  allowed  persons  so  aggrieved  to  sue 
for  a private  pecuniary  penalty,  or  fine,  to  be  paid  to  the  plain- 

riff. 

The  state,  or  ^public,  is  insulted  and  injured  by  every  offense 
committed  by  man  against  his  fellow  man,  for  as  all  are  mem- 
bers of  one  body  politic,  the  injury  of  any  one  of  the  members 
of  that  body  by  another  is,  in  the  abstract,  an  injury  to  all. 

There  are,  however,  some  offenses  in  which  tne  injury  done 
to  the  individual  is  looked  upon  as  the  principal  question,  and  the 
public  injury  is  rendered  subsidiary  to  it,  and  hence  termed 
/rriwto,  among  which  are  to  be  reckoned  Thefts,  Robberies, 
Damage,  and  Defamation  ; Furta , Rapina , Damna  injuria  datay 
and  Injuria . In  these,  the  person  robbed  may  sue  for  a private 


Public  offenset 
an  injury  to 
the  common- 
wealth. 

Private  offenses 
injuries  to  indi- 
viduals. 


Connection  be- 
tween public 
and  private 
offenses. 

Injury  done 
considered  first 
as  regards  the 
individual. 


1 It  also  appears  to  have  obtained  amongst  dren  unto  the  third  and  fourth  genera- 
te from  the  expression  of  u visit-  tion.” 

inf  the  sins  of  the  fathers  on  the  chil-  2 P.  48,  a,  %q  j Koch.  inst.  jur.  crirru 

h $0. 

VOL.  III.  D D 


Digitized  by  v^ooQle 


202 


THft  ROMAN  CIVIL  LAW. 


Where  first  at 
regards  the  pub- 
lic. 


Public  ofiemd 
ordinary  or 
extraordinary  in 
respect  of  the 
penalty. 


Theory  of 
actions  arising 
out  of  a delict. 

Actio  rei  pene- 
cutoria — condic, 
tio  furtiva— 
actio  rerum 

amotarum. 

Actio  criminalis 
or  accusatio 
implies  a pub. 
lie  penalty. 
Actio  pcenalis  a 
private  penalty. 
Mixed  actions. 

Actio  rei  et 
poenae  persecu- 
tor». 


penalty,  which  in  the.  case  of  theft,  for  instance,  extended  to 
recovery  not  only  of  the  object  stolen,  but  of  double  or  treble 
value  by  way  of  liquidated  damages. 

The  public  nature  of  certain  offenses  is,  on  the  other 
looked  upon  as  the  principal  question,  and  a^  overriding 

? rivate  considerations.  To  this  category  belong  Mimler,  Adulte» 
ublic  violence.  Peculation — Homicidium , Adulterium,  Vis  public^ 
Peculatus— which  are  termed  delicta  publica,  and  punished  h 
more  exemplary  and  public  manner, 

■*  These  public  offenses  are  either  strictly  so,  otherwise 
ordinaria,  or  they  are  extraordinaria ; to  the  first  class  betafl 
those  the  punishment  of  which  has  been  fixed  by  a public  la» 
lege  publica  ;l  where,  however,  the  public  -good  requires  that, 
poena  publica  should  be  attached  to  certain  offenses,  such,  ta  tfl 
absence  of  any  comitial  law  in  that  behalf,  are  termed  delicta' d 
traordinaria , a term  of  which  private  offenses  are  also  capsbM 
where,  in  addition  to  the  poena  privata,  they  are  obnoxious  ta 
poena  publica . 

§ 1892. 

Inasmuch  as  the  delinquens  is  under  the  obligation  of  suleriifl 
the  penalty,  and  indemnifying  the  injured  party  in  stated  dama» 
for  the  injury  which  he  may  have  sustained,  the  offense  gmB 
rise  to  two  actions  : an  actio  rei  persecutoria  lies  for  the  damag^ 
under  which 4head  fall  the  condictio  furtiva,  for  restitution  of 
object  stolen,  and  liquidated  damages ; or  the  actio  rerum  amotarwd^ 
where  one  of  the  two  parties  to  a marriage  claims  objects 
properly  made  away  with.  , 

The  actio  criminalis , or  accusatio , is  for  a [public, *while 
actio  poentslis , on  the  other  hand,  implies  a private  penalty,  such 
the  actio  furti , for  double  or  quadruple  damages. 

Sometimes  two  are  conjoined,  and  in  such  case  the  adbon 
termed  mixed ; this  occurs  when  the  action  is  for  a sum  of  mi 
including  indemnity  and  damages,  and  in  such  case  it  is  tenni 
actio  rei  et  poena  persecutoria . The  actio  vi  bonorum  raptorum  ij 
of  this  class,  for  after  having  recovered  quadruple  stated  damagd 
from  the  robber,  the* specific  thing  cannot  be  demanded  inadw 
tion,  for  in  this  case  J represents  such  object,  £ the  penalfy*i  ^ 
like  manner,  both  the  indemnity  and  the  penalty  arc  inducted  fc 
a sentence  under  the  Aquilian  law.  The  actio  ex  lege  Aquilia  lull 
this  effect,  that  if  the  offense  for  which  it  is  brought  be  denied  by 
the  defendent,  but  proved  by  the  plaintiff,  the  judgment  goes  raj 


1 P.  47,  15,  3,  § 2.  Praevaricatio 
Mucerius  holds  to  be  no  delictum  pub- 
licum, although  punishable  under  Nero 
by  the  Senatus  Consultum  Turpillianum. 
Ulpian,  P.  47,  ii,  3,  tells  us  the  stelliona- 
tus and  crimen  pilatas  hereditatis  were  not 


public  offences.  Any  excess  in  the  peoritf 
over  and  above  that  fixed  by  a comioal  lav 
converts  a delictum  ordinarium  into  sa 
extraordinarium.  Bahmer  diss.  de  abig.  A 
furto  equorum,  cap.  1,  § 2,  sqq.;  licet.  voL 
3,  p.342,  sqq.,  quod  vide. 
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double  value,  and  in  such  double  value  is  included  the  damages 
and  the  penalty. 

There  are  other  actions  in  which  the  plaintiff  does  not  com-  Actiones  vindlc- 
plam  that  his  tangible  property  has  been  in  any  way  diminished,  tam  1P‘rantc*. 
but  alleges  that  he  has  received  a special  damage  by  defamation  and 
> insult,  for  which  he  demands  damages  by  way  of  satisfection,  as  far 
1 as  he  is  concerned,  and  by  way  of  punishment,  as  regards  the  de- 
fendent. These  are  termed  variously  actiones  vindictam  spirantes 
— ptar  ad  meram  vindictam  tendunt — qua  vindictam  spirant , or 
actions  for  injuries  received.  Of  this  nature  is  the  actio  revocatoria , Actio  reroca- 
which  lies  against  an  ungrateful  donee,  and  the  querela  inofficiosi  . 

testamenti , on  the  ground  of  disherision  being  an  insult  to  the  1 

party  disinherited  j besides,  the  inheritance  forms  no  part  of  the 
property  of  the  plaintiff,  upon  which,  by  the  more  ancient  Roman 
law,  he  had  not  any  diaim.  Ofc  a like  description  is  the  actio  in  Actio  in  fectum 
factum  contra  eum , qui  sine  venia  in  jus  vocavit , because  originally  c.ontra  S™ 
by  the  Roman  law,  the  plaintiff  summoned  the  defendent  himself,  ln  JUi 

and  not  by  the  officer  of  the  tfS&rt,  termed  the  apparitor ; this  he 
could  do  in  any  ordinary  case  5 but  whdn  he  proceded  against  per- 
sons to  whom  he  owed  particular  reverence,  such’  as  parents  and 
patrons,  he  was  under  the  obligation  of  petitioning  the  praetor  for 
leave  to  bring  suit,  an  omission  pf  which  subjected  him  to  a fine 
of  50  aurei.  So  also  the  actio  *de  calumniatoribus , where,  in  the  Actio  de  calum- 
case  of  second  marriages,  the  widow  loses  the  guardianship  of  her  niatonbu8* 
children,  on  remarriage ; and  where  a husband  having  contracted  a 
second  marriage,  is  debarred  from  leaving  his  second  Wife  more 
by  will  -than  a child  of  the  first  marriage.  These  are  partly 
actiones  poenales , and  partly  rei  persqcutoria. 

§ »893*  *' 

With  respect  to  the  nature  of  the  actions  based  upon  a delict,  Natare  and  ten- 
’ k must  be  remarked,  that  actiones  rei  persecutor iet  and  poenales 
v ace  in  so  far  consistent  as  not  to  interfere  witH  or  iiliminate  each  delicti°n  a 
other ; nor  is  this  an  anomaly,  inasmuch  as  their  ultimate  object 
• respectively  different.  In  like  manner,  a civil  suit  for  damages 

ding  cannot  be  pleaded  in  bar  of  a criminal  prosecution,1 
and  very  properly  so,  since  the  civil  action  is  for  the  private 
w done,  widen  may  be  evaluated,  and  is  compensable  by  an 
•■owed  amount,  whereas  the  public  offense  cannot  be  so  satis- 
fed  as  regards  the  community  at  large. 

Many  delinquents  are  liable  in  solidum , and  each  for  the  whole 
*tount;  and  although  the  payment  by  one  liberates  his  co-delin- 
quents from  the  obligation  of  indemnity,  it  does  not  so  from  the 
private  punishment.* 

; It  is  somewhat  remarkable,  that  there  should  exist  considerable 
difference  of  opinion  with  respect  to  the  compatibility  of  a private 

1 c.  9,  51,  x.  * c.  4, 8,  i ; P.  9, 2,  ii,  $ *. 
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Furtum  the 
first  obligatio 
ex  delicto. 


Advantages 
arising  from 
theft  being 
treated  as  a civil 
action. 


Restitution,* 
how  attainable. 


and  public  punishment  to  be  inflicted  on  the  same  criminal  for 
same  offense.1 

In  England  these  private  indictments  are  theoretically  unknom 
though  practically  none  other  exist,  except,  indeed,  where  the  att « 
ney-general  prosecutes  ex  of&cio,  for  all  indictments  run-in  then» 
of  the  Queen  though  promoted  by  some  private  individual.  A 
action  of  trespass  for  an  assault  is  maintainable  co-ordinately 
a prosecution  for  the  same  offence,  but  practically,  the  damage* 
one  and  the  punishment  in  the  other,  would  in  such  case  be  nomiqi 

§ *894..  ; 

The  first  obligation  arising  out  of  a delict  is  furhtm , or 
which  the  Romans  applied  a signification  totally  different 
attached  to  it  by  modern  European  nations.  All  cofti 
nize  certain  distinctions,  but  they  are  nowhere  $6  br©5d 
Roman  law,  and  no  system  of  modern  legisfyicta^aOfft 
ledged  the  principle  of  constituting  theft  a private 
giving  it  a direct  remedy  by  civil  action.  . v v; 

Much  may  be  said  both  for  and  against  this  law,  and  it 
doubted  if  the  ultimate  ends  of  justice  would  'not  be  as 
better  answered  by  this  than  by  criminal  procedings.  One  oMed 
and  that  which  has  the  most  influence  with  the  public^is  reStifutodij 
and  comparatively  few  are  induced  to  prosecute  a thief,  *beca»| 
they  are  almost  invariably  put  to  an  amount  of  trouble  infinity 
greater  than  the  value  of  the  thing  stolen,  ‘and  yet  seldom  obffl 
restitution  ; the  consequence  of  this  is  a failure  ^ ofi  juC 
Again,  disregardless  of  logic,  few  like  to  prosecute /a  thief: 
stamp  him  as  a felon  for  a trifling  matter,  and  therefore  allow  hiB 
to  escape  unpunished.;  lastly,  there  being  no  interest*  there  are  n I 
many  who  will  sacrifice  their  valuable  time  in  convicting  & (hiefB 

The  action  for*  theft  gives  the  required  interest,  and  nfl 
would  prosecuti,  if  they  could  thereby  obtain  satisfaction  arriijj 
demnity  for  their  loss  of  time  and  damages.  It  is  urged  oft 
other  side,  that  a,  thief  has  usually  , no  way  of  affording ; tbt% 
demnity  after  he  Has  made  away  with  the  stolen  pr^pirty,  i 
even  then  xould  only  restore  that  which  he  had  taken*;  but  ttfl 
is  a fallacy;  it  is  true  Ke  miy  be  uttertywi^houj  Pr^cT^r,h^W 
labor  might  still  be  m*ade  available  for  the  mdemjunoatio'* 
prosecutor,  and  the  puhishment  wquld  in, 
proportionate  to  the  vstfue  of  the  t^ng^toj^t^by 
convicted  thief  in  jcompulsoryliut  profitable  labor  fpf 

1 Westphal.  Crim.  R.  13  & 22,  con-  Jbeen  iafcfljr  tic  vehjbdiil'ifertda 
siders  them  compatible,  except' the  actiones  tifttled 
vindictam  spirantes.  P.  42,  »7,  j6,  i f,j  Economical  :*  Mr  a 
Pothier.  Pand.  Justin.  Tit.  tie  ob^ig.  «f  act.  work  generally  attri butAf  toihe  pen 
§ 3,  art.  2,  n.  70 ; Mathseus  de  crim.  tit. ' Gfliy  ; and  further  worketijdtit m 
de  tint.  c.  4,  n.  3 ; Bynkerihock  ,obs.  jur.  tall  in  a seri«*of  .articles  in  Fraser’s  Ihpfl 
Rom.  lib.  2,  c.  8.  ^ine,  under  the  tide  of  Loose  Lavsft>B 

a This  suggestion  for  substitutipg  com-' . the  Note-baok  of  a ScfietaOfer. 
pulsory  restitution  for  state  punishmenthas 
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the  person  robbed,  until  he  should  have  made  full  restitution  of  the 

amount  of  the  thing  stolen,  and  of  as  much  more  by  way  of 

damages,  in  addition  to  the  expense  of  his  detention  The  present  Uncertainty  of 

system  in  England  is  highly  objectionable ; in  the  first  place,  the  "Atrium 

prosecution  depends  intirely  on  individuals,  and  the  punishment  JU  1CIS* 

uponihe  conscience  and  peculiar  views  the  judge  may  take  of  the 

circumstances,  upon  which  no  two  are  likely  to  agree,  the  less  so 

as  there  is  no  common  standard  by  which  to  measure  the  amount* 

of  punishment.  It  was  formerly  necessary  to  allege  the  value  of 

the  thing  stolen : this  was  to  ascertain  whether  the  offence  came 

.under  the  denomination  of  grand  or  of  petit  larceny  j the  punish-  Grand  and 

meat  of  the  fdlHixer  being  death : a most  absurd  distinction,  sinefc  Pctit  i^ccny. 

the  same  moral  turpitude  applied  to  a theft  under,  or  above,  twelve 

pence 5 the  value  is  indeed  no  ingredient  in  the  crime,  since  no 

one  has  a right  to  take  that  which  does  not  belong  to  him,  whether 

it  be  of  value  or  not ; whether  the  necessity  of  stating  3 value 

had  originally  any  object  beyond  ascertaining  the  categorie  inta 

which  the  offence  came^may  be  doubted,1  and  it  is  remarkable  that 

it  was  so  long  preserved. 

The  present  effect  of  a prosecution  on  the  thief  not  only  • 
stamps  one  who  steals  merely  enough  to  satisfy  the  urgent  neces- 
sities of  nature  a felon,  but  contaminates  and  renders  him  a con- 
firmed thief,  by  confinement  in  jail  with  professors  of  the  art. 

The  effect  on  the  public  is  to  put  individuals  to  considerable 
trouble,  to  expose  them  to  all  the  unpleasantness  connected  with 
a prosecution,  and  indirectly  to  put  them  to  a considerable  ex- 
pense by  cost  incurred  by  the  state  in  prosecuting,  convicting,  and 
punishing  the  offender.  In  short,  the  prosecutor  loses  his  property, 

H is  also  put  to  expense  in  some  shape  in  punishing  the  offender. 

The  vice  of  the  present  system  goes  still  farther ; it  leads  to  the  Compounding  of 
.compounding  of  felonies  to  an  extent  not  generally  known.  The  fclonic5' 
object  .being  restitution,  negotiations  are  entered  into  by  the  police8 
With  die  thief  or  his  agents,  for  restitution,  in  consideration  of  a 
oef&in  $um  of  money : this  is  in  itself  a public  offense,  consequently 
rlfcejperson  robbed  descends  into  the  same  categorie  as  the  thief. 

As  .regards  the  malefactors,  the  relations  of  a peculiar  class  of  Multiplication 
malefactors  buy  off  the  evidence,  and  thus  a number  of  offenses  of  offenses. 
’4ti*e  but  of  one  crime,  not  the  least  of  which  is  the  withdrawal 
p criminal  from  punishment ; but  in  all  these  cases  the  object 
at  by  the  suffering  party  is  restitution — indemnity  for  his 
and  until  this  be  given  him  legally,  he  will  take  it  illegally, 

*ine,  instead  of  being  prevented,  will  be  multiplied,  because 
begets  crime,  for  want  of  an  appropriate  and  ^satisfactory 
tout djr. 

from  the  necessity  of  proving  the  thieves  and  persons  robbed.  The 
UW.fcnrgrata.  original  intention  was,  that  this,  as  in  Ire* 

*Owing  to  die  inferior  class  of  men  cm-  land,  should  be  a Queen’s  Commission,  and 
Superintendents,  the  Detectives  filled  by  retired  officers  in  the  army,  instead 
better  than  brokers  between  of  retired  sergeants  and  persons  of  low  degree. 
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Fortum,  Its 
derivation. 


Slave*  formerly 
termed  fures. 


Peregrinus 

holds. 


Thieves  termed 
tagaces. 


Definition  of 
furtum. 


According  to 
the  Institutes. 


Necessary 
requisites  of 
theft. 


§ 1895.  v 

Various  derivations  are  attributed  to  the  word  furtum,  fix» 
furvus , black  or  of  a dark  colour,  but  with  more  probability  from 
fero,  to  carry,  the  amotion  being  a necessary  incident  os  theft. 
The  Greeks  also  called  thieves  <£Spcu,  from  the  same  rout, 
'hence  Heineccius  thinks  that  the  word  acquired  a Latin  ritizea- 
ship  by  importation  from  Greece;1  but  as  thieving  has  existed 
in  all  communities,  and  as  the  Romans  rather  declined  in  the 
appropriation  of  their  neighbours*  goods  after  their  connection 
with  Greece,  this  seems  hardly  probable : the  word  is  doubtless  of 
Pelasgian  or  Etruscan  origin,  and  owes  little  eitllbr  to  Athenian 
terminology  or  Spartan  example. 

Others  suppose,  that  as  the  ancient  denomination  of  da vet 
was  fures,  the  notorious  pilfering  habits  of  that  class  rendered 
the  term  synonymous  with  thief,9  and  quote  a line  of  Virjpl  in 
support  of  this,  the  more  probable  view, — 

§hii  domini  faciant,  audent  quum  talia 3 fures. 

There  are  other  examples  of  a like  perversion  of  terms,  among 
which  it  will  be  remembered  that  hostis  was  originally  synonymous 
with  peregrinus  in  later  days ; 4 and  because  all  foreigners  were  looked 
upon  as  enemies  of  Rome,  so  hostis  came  to  signify  <c  enemy.” 

This  derivation  is  supported  by  Tacitus,3  who  terms  thievilf 
a servile  probrum ; we  must  therefore  take  fur  to  be  an  indent 
Italian  word  corrupted  into  its  present  sense,  the  more  so  as  the 
ancient  term  for  a thief  appears  to  have  been  tagax  f from  tango, 
because  they  touched  or  laid  their  hands  to  other's  property ; stffl 
preserved  in  contrectare  and  contrectatio . 


$ 1896. 

. Furtum  est  contrectatio  fraudulenta  et  clandestina  rei  mohtRs  sibi 
non  pertinenti  vel  etiam  usus  possessionisve  ejus , contra  voluntates* 
domini , lucri  faciendi  gratia , — Theft  is  the  fraudulent  and  clan- 
destine appropriation  of  the  chattel  of  another  against  the  will  of 
the  owner,  for  the  sake  of  gain. 

The  definition  of  the  Institutes7  is  less  precise.  Furtum  est 
contrectatio  rei  fraudulosa , vel  ipsius  rei  vel  etiam  usus  ejus  posses- 
sionisve quod  lege  naturali  prohibitum  est  admittere . 

In  the  first  place,  therefore,  the  carrying  away,  use,  or  posses- 
sion, must  be  fraudulent  and  secret. 

Secondly,  the  object  must  be  a chattel. 

Thirdly,  it  must  belong  to  another. 

Fourthly,  it  must  be  against  the  will  of  the  owner,  and 

Fifthly,  for  the  sake  of  gain. 


1 Varro  in  frag,  ex  rcr.  div.  14 ; Lab.  ap. 
Paul.  P.  47,  2,  1 j Serv.  ad  Virgil.  JE n. 
a & 1 1 j Non.  I.  a 60,  p.  5 x 1 ; Oul.  GelL 
Noct.  A.  H.  x,  18. 

* Non.  4,  204,  p.  660. 


9 Buc.  Eclog.  3,  16. 

4 § 374,  h.  op. 

* Hist.  1,  48  f Salvian.  de  Gubeau 
Dei  4. 

9 Cuj.  Obs.  6,  2.  7 I.  4,  1,  § i. 
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M 1m 


Contrectatio^  usus9  or  possessio • The  contrectatio  is  equivalent  to  Contrectatio, 

* asportavit  of  the  English  law,  but  less  than  this  is  sufficient  USU8>  P06**8*0, 

■ the  Roman  definition,  which  is  attributable  to  the  difference 
respective  remedies.  The  fraudulent  contrectatio  doubtlessly 
tutes,  in  conjunction  with  the  other  conditions,  a theft ; but 
fraudulent  use  of  the  object  is  also  a theft  in  the  Roman  law,  Fraudulent  use 
i thereby  the  true  owner  is  deprived  of  the  full  benefit  de-  a 
from  his  property ; by  a parity  of  reasoning,  it  includes 
t of  trust : thus  to  use  a deposit  is  theft,1  although  in  such  Unlawful  pot- 
thief  is  in  lawful  possession ; again,  if  an  object  come  into 
(«session  of  a person  by  chance,  and  he,  although  aware  of 
the  owner  is,  use  it  for  the  purpose  of  gain,  he  commits  a theft, 
a the  first  respect,  the  definition  of  theft  is  much  larger 
the  present  law  pf  most  countries.  This  nevertheless  in 
fieasure  coincides  with  the  law  of  England,  which  throws 
of  proving  lawful  possession  upon  him  who,  under  sus~ 
circumstances,  has  the  property  of  another,  and  requires 
satisfactorily  to  account  for  such  possession;  and  inasmuch 
> cannot  be  use  without  possession,  the  principles  of  the 
law  apply  to  a certain  extent. 

illegality,  or  fraudulent  animus , is  a necessary  ingredient  Mains  animus. 
~ otherwise  it  would  attach  in  ca&s  where  the  party  was 
Innocent  of  any  offense  ; as,  for  instance,  In  cases  of 
mi  bona  fides  ,*  mala  fides  is  ^therefore  indispensable  to  con- 
theft.  The  acceptance  of  a sum  known  not  to  be  due,  is 
manner  a constructive  theft.3  The  distinction  between 

and  manifest  theft  will  appear  hereafter.  y 

fertum  usus  is  distinguished  from  the  furtum  possessionis  Furtum  usuc 
former  case  the  depositary,  has  received  the  thing  to 
but  not  to  use,  for  we  have  seen  that  neither  a depositary,  nor 
pawnee  can  use  the  deposit  or  pawn  ;4  whereas,  in  the 
it  would  be  illegal  detention  without  use.  Again,  although 
have  the  right  qf  use,  that  use  will  become  furtive  if  he 
X beyond  the  specified  time,  a fortiori  if  he  use  it  other- 
a as  permitted ; thus,  to  keep  a horse  lent  beyond  the 
to  put  him  in  harness  when  lent  for  riding,  will  be  a fur- 
t fpq  ;5  nevertheless,  in  all  these  cases  a usus  dolosus  must  be 
for  if  a reasonable  cause  can  be  assigned,  the  action 
defeated.  Heineccius6  quotes  a case  which  he  terms' 
rigidioris  Romanorum  disciplina  exemplum , wherein  a man 


1,17,  S 7 i P*  47»  § 16  5 

1,41,6;  P.  47,  2,  i,§3;  P. 
■*FvSJ|  t,  *8;  Strabe  rechtL  Bed.  94, 
* >574.  >>•  °P- 

g a hone  to  ride  to  York,  but 

B ride  him  to  Canterbury,  and 


sell  him  there,  is  a theft;  not  so  to  start  for 
York,*  and  then  to  turn  off  to  Canterbury, 
and  sell  him,  because  there  will  be  no  proof 
of  an  animus  fhrandi  ab  initio.  2 East. 
P.  C.  689. 

« Ant.  Rom.  4,  1,  § 1 > P-  3»  3*  > 
Val.  Maximus,  8,  2 ; Plin.  Hist.  Nat.  2, 
68;  A.  Gell.  Nov.  Att.  11,  18;  J.  F. 
Gronovius  Obs.  1,  4,  p.  42,  kj. 
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The  object  of 
theft  must  be  e 
chattel. 


The  property  of 
another. 


Special  property. 


Objects  not 
susceptible  of 
theft. 

Res  nullius 
haeredi  tas  jacens. 


Husband  and 
wife. 


Against  the  will 
of  the  owner. 


who  had  borrowed  a horse  to  ride  to  Aricia,  and  had  ridden  up 
a hill  on  the  other  side  of  the  town,  was  convicted  as  a fur  usus.1 

In 'the  next  place,  the  object  must  be  a chattel.  The  an- 
cient law  of  Rome  applied  theft  to  immoveables,9  but  . this  was 
afterwards  changed.  The  chattel  misappropriated  may  be  in- 
dowed  with  life,  or  otherwise  ; thus,  the  taking  away  a film 
familias , a free  man  sui  juris  ^ a slave,  male  or  female,  and  such 
theft,  is  termed  plagium , or  kidnapping. 

Thirdly,  such  object  muSt  be  the  property  of  another,  for  a 
man  cannot  steal  what  belongs  to  himself,  except  he  have  pawned 
it,  and  thereafter  abstracted  it  from  the  pawnee  :s — The  com- 
modans  from  the  commodat arius,  or  loanee,  who  has  exercised  his 
right  of  retention,4 — or  the  dominus  from  the  usufructuarius , or 
bona  fidei  possessor . In  these  cases  the  offense  is  founded  upon 
the  furtive  use  and  possession  of  that  in  which  another  has  ac- 
quired a qualified  property. 

Res  nullius  are  not  susceptible  of  theft,  because  the  neces- 
sary ingredient  of  property  is  wanting  to  them  ; hence  theft  will 
not  lie  against  one  who  has  made  away  with  anything  belonging 
to  an  bar  edit  as  jacens , because  until  administration  no  property 
exists  in  it,  and  in  such  case  the  crimen  expilatte  hareditatisy  and 
the  remedy  incident  thereto,  is  the  proper  mode  of  obtaining 
satisfaction  from  the  person  guilty  of  the  misappropriation. 

Husband  and  wife  cannot  respectively  steal  from  one  another, 
because  they  enjoy  a community  of  goods,  at  least,  in  so  kf  as 
regards  the  usus ; in  addition  to  which,  the  Roman  lawyers  con- 
sider the  word  furtum  too  harsh  to  be  used  by  persons  in  their 
relative  position,  hence  the ' term  applied  in  such  cases  is 
amotio  rerum ; and  it  not  unfrequently  occurred,  that  this  action 
is  brought  where  the  parties  were  about  to  separate  ; this 
civility  does  not,  however,  extend  to  a concubine,  or  to  ohe 
already  separated  from  her  husband,  or  vice  versa,  and  in  that 
case  the  abstraction  of  property  is  termed  furtum , without 
any  delicacy.  * * 

Fourthly,  the  concurrence  of  the  real  owner  must  not  be  pr** 
sumable,  because  then  it  might  be  construed  into  a negotiorum 
gestio ; nor  expressed,  for  then  it  is  clearly  a mandatum  or  a com- 
modatum. • 

Lastly,  it  must  be  for  the  sake  of  gain : thus,  if  a man  go 
into  a garden,  and  help  himself  to  fruit,  because  he  can,  buy  none, 
or  is  in  great  distress  for  food,  he  commits  no  theft.  There  will, 
however,  be  another  remedy  against  him.  One  reason  for  this  is, 


1 P-  47>  34*  $ 1 5 P;  *3>  6f  P*-  i 

Xauterbach  Coll.  16,  pr.  tit.  comm.  § *o  $ 
P.  47, 2, 54,  § i.  This  passage  is  corrected 
• by  tlie  Petri  Exceptiones  Legum  Rom. : 
Ex  quo  satis  apparet  furtum  fieri  si  quis 
usum  non  suae  rei  in  alienum  lucrum  con- 
vertat, &c.,  vide  et  v.  Savigny  Gesch.  des 


R.  R.  im  Mattelaller,  i voL  p.  151, 
n.  342. 

* H.  4.7,  i,  »s,  § 1.  *1.4,1,  , *o. 

4 P-  47.  *»  59  i 47.  * i P.  *1» 

7.  36  > P-  47.  *»  19.  § 6 i 
Lehrbuch  des  Pfandrecht.  § 355  j WcK- 
phal.  v.  P.  R.  § 26. 
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perhaps,  that  the  fruit  has  not  been  reduced  into  possession  by 
gathering.  It  was  formerly  the  law  of  England,  that  growing 
fruits  or  emblements  were  not  objects  of  larceny ; hence  robbing 
orchards  was  considered  (certainly  by  boys)  to  be  no  offense.1 


§ 1897. 

Furtum  is  susceptible  of  various  degrees, — each  of  which  has  Variou»  docrip- 
■ ks  distinctive  and  appropriate  epithet.  It  may  be  nocturnum  or  tions  and 
iwrnum,  manifestum  or  non  manifestum , otherwise  termed  clan- 
ftettnum,  conceptum , oblatum^  prohibitum^  or  non  exhibitum .*  These 
?*dmsions  are  derived  partly  from  the  Twelve  Tables,  and  partly 
from  the  praetor’s  edict. 


§ 1898. 

Theft  by  night  being  more  especially  dangerous,  is  therefore  Furtum  noc- 
k..hdd  to  deserve  a more  severe  punishment,  sei  nox  furtum  factum  °5 

lm  set  tm  ahquts  ocastt^  joure  catsus  esto  ;3  44  if  any  one  shall  1 
There  killed  a nocturnal  thief,  he  shall  be  held  to  have  slain  him  of 
pm  own  right.” 

^ A burglar  could  be  slain  whether  armed  or  not \ nor  was  it 
^'required  to  give  notice  of  the  fact  by  proclaiming  it  aloud,  as 
j mured  in  the  case  of  theft  by  day.  But  at  a later  period,  in 
t «er,  however,  to  avoid  the  penalties — not  of  homicide,  but  of 
lAlhter  Aquilian  law,4  the  tenent  was  obliged  to  give  notice  of 
fact  by  proclaiming  it  cum  clamore  testificare ,s 

In  England,  any  one  may  kill  a burglar,  or  he  who  is  found  Burglary, 
within  the  curtilage  after  nine  at  night  and  before  six  in  the  morn- 
ing, with  three  objects, — if  necessary,  to  prevent  his  escape — 
fat  the  mrpose  of  apprehending — or  in  self-defence. 

Later  Roman  legislation  modified  this  law,  which  appeared 
^somewhat  too  severe,  thus  it  was  restrained  by  the  Aquilian  law  ; 
fitA  in  some  cases,  by  the  lex  Cornelia  de  sicariis . The  words  of 
;'Ulpian6  are  said  to  be  as  follow : — Si  furem  nocturnam , quem  lex  Punishment  of 
f ill  Tabularum  omnimodo  permittit  occidere , aut  diurnum  quem  nocturnal  theft. 
* ftikm  lex  permittit , sed  ita  demum , si  se  telo  defendat , videamus , an 
lip  Aquilia  teneatur  ? Et  Pomponius  dubitat , num  hac  lex  nunc  Self  help. 

Ut  m usu . Et  si  quis  noctu  furem  occiderit , non  dubitamus , quem 
[ bfe  Aquilia  teneatur  J Sin  autemy  quum  posset  adprehendere , 
occidere , magis  est,  ut  injuria  fecisse  videatur  : ergo  etiam 


1 Perhaps  the  Etonians  stole  ducks  upon  decl.  6 j Ulp.  ap.  Auct.  Coll.  L.  L.  Mos.  et 


tbspiea  that  they  were  ferae  naturae. 

*Hda.  A.  R.  4,  r,  f 2. 

*D.  Goth.  frag,  xii  Tab.  Macrob.  Sat. 
■ Geli.  N.  A.  8, 1 } F.  Taubmannus 

4™t.A«nar.  act  3,  sc.  3,  7,  p.  143, 

*Ck.  pro  Milone,  3 ; Sen.  contr.  io, 
VOL.  III. 


Rom.  c.  7,  3,  p.  759. 

* P.  9,  2,  4,  § 1 ; G.  Noodt.  lib.  I, 
obs.  15  ; Gaius  4 $ Exod.  22,  2. 

4 Ulp.  ap.  Auct.  Coll.  L.  L.  Mosaic,  et 
Rom.  8,  3. 

’ P.  9,  * ; P.  48,  8,  9. 
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Roman  law  of 
burglary  in  its 
modified  state 
more  lenient 
than  English. 

The  lateftflaw 
of  noctundl 
theft. 


Furtum  diur- 
num, or  theft 
by  day. 


Punishment  as 
affected  by 
circumstances. 


Punishment  of 
theft  by  the 
xii  Tab.  accord- 
ing to  both  age 
and  circum- 
stances. 


lege  Cornelia 1 * * * tenebitur , whence  it  may  be  presumed  that  the  law 
which  permitted  this  unconditional  slaying  of  thieves  had  fallen 
into  desuetude,  and  an  action  even  lay  against  one  who  un* 
necessarily  killed  a burglar.  / , 

The  Roman  law,  then,  in  its  modified  shape,  is,  m one  respect, 
more  lenient  than  that  *of  England ; which,  as  has  been  above 
observed,  justifies  the  killing  a burglar  for  the  purpose  of  pre- 
venting escape,  which  the#  Roman  law,  it  appears,  did  not. 

By  the  latest  legislation,  a distinction  was  drawn  between  thefts 
committed  in  the  country  and  in  cities : in  the  former  case,  the 
old  law  of  the  .Twelve  Tables  remained  in  force,  and  it  was  there- 
fore permissive  to  kill  a thief  by  any  means  whatever  ;*  but  since 
the  same  necessity  did  not  exist  in  towns,  where  assistance  .could 
be  readily  obtained  by  calling  upon  the  neighbours,  it  was  not  per- 
mitted to  take  life,  and  consequently,  causing  death  under  such 
circumstances  subjected  the  killer  to  the  penalties  of  the  Aquilian 

§ 1899. 

Thieves  who  stole  during  the  day  time  are  called,  by  the 
Glossators,  inter  diarii,  rjficpoKXeiTTai  the  Greeks  termed  them, 
in  addition,  if  committing  a theft  manifest,  hr  iLvroffx&pw,5 * 

A theft  is  manifest  when  the  thief  is  discovered  in  the  fact, 
either  by  being  corporeally  apprehended  ; or  constructively,  by 
being  recognized  or  called  to  before  he  has  made  away  with  the 
property  j should  he,  however,  succede  in  doing  so,  it  is  no  theft 
manifest ; hence  it  is  not  necessary  that  he  should  actually  have 
been  apprehended  and  the  property  found  upon  himA^ 

The  Twelve  Tables  punished  theft  manifest  actilWing, — first, 
to  the  circumstance  of  the  thief  being  caught  with  or  without 
arms  j secondly,  if  without  weapons,  in  respect  of  his  political 
status  ; and  thirdly,  according  to  his  age.  N 


§ 1900. 

The  Decemviri  made  the  following  provision  a9  to  thieves 
manifest: — If  a person  of  gentle  birth  and  beyond  the  agp  of 
puberty,  not  having  arms  in  his  possession,  si  luci  furtum  faxit% 
sim  aliquis  endo  ipso  cap  sit,  verberator ,’  illi  que  cui  furtum  factum 
escit  addicitor , that  is,  if  he  shall  have  stolen  while  it  was  light,  and 
been  taken  in  the  fact,  let  him  be  scourged  and  assigned  to  him 
upon  whom  he  committed  the  theft  j 7 he  therefore  underwent  a 


1 Pauli  R.  S.  5,  25.  o,  denie*  this,  be- 

cause of  the  absence  of  dolus ; P.  48,  8,  7 $ 

NoodL  prob.  1,  9,  et  ad  L.  Aquil.  c.  5, 

p.  182 ; Io  Tan  der  Water  Obs.  1,  18  $ 

Schuldng  ad  Coll.  L.  L.  Mos.  et  Rom. 

p.  760  $ P.  4,2,  7,%  1. 

*0.3,27,  1. 


* Cujac.  obs.  14,  15,  et  19,  il. 

4 Cuj.  obs.  il,  27,  l. 

5 Virg.  Buc.  Edog.  3,  17,  sq. 

! P-47,  3,4,5  i 1-4»  § 3* 

7 A.  Geli.  N.  A.  n,  18  ; D.  Gothofred 
frag,  xii  Tab. 
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deminutio  capitis*  and  the  reduction  to  the  servile  status  is  even 
tensed  poena  capitalis  : indeed,  it  was  substituted  for  actual  death, 
to  which  a slave,  under  like  circumstances,  rendered  hhnself  liable, 
servus  virgis  c ce  sus  de  saxo  dejecit  or  f fustigation  being  the  usual 
Delude  to  execution  by  precipitation  from  the  Tarpeian  rock. 
iA  later  times3  the  finp  in  quadruple  damages  was  substituted 
be  this  extreme  Severity  in  the  case  of  freemen,  but  the  capital 
. pupishment  continued  in  force  for  slaves  caught  in  the  fact ; be  it 
’ justice  or  not,  they  are  always  represented  as  a very  thievish 
%only  to  be  deterred  from  such  propensities  by  the  most 
penalties.* 

the  thief  manifest  were  an  ingenuous  impubes , he  was  directed 
Jlog&ednt  the  discretion  of  the  praetor,  and  the  question  of 
by  him.5 

"*  i n < - . 

V-  v . 

* 

We  novr  ^rome  to  the  broad  distinction  between  air1  ordinary 
thief  and  a thief  manifest,  and  have  seen  the  penalties  to  which  he 
Wee  Objected  by  the  law  of  the  Twelve  Tables  if  taken  unarmed ; 
Ml  %feing  taken  with  arms  in  his  hands  now  comes  under  con- 
MAedon.  Si  se  telo  defenserit , quiritato , endo  plorato , post  deinde 
ewi  e sc  in  t sine  fraude  esto.6  The  word  telum  must  be  taken 
ft.Vgiify  anything  which  can  be  used  by  way  of  offense;7  qui- 
and  plorato  alludes  to  the  solemn  formula,8  quirites  nostram 
fvrpono^ quiri tes^  synonymous  with  u stop  thief;”  this,  then, 
pronounced  to  show  that  the  act  was  done  without  con- 
nt,  the  thief  manifest  could  be  slain  without  more  ado. 
er  legislation  mitigated  the  severity  of  these  laws,  sub- 
a 'fine  of  four  times  the  value  by  way  of  damages,  in 
on  to  the  restoration  of  the  object  stolen,9  for  the  recovery 
^ Which  the  owner  had  his  rei  vindicatio , or  action  of  detenet, 
md  his  xondicko  furtiva , or  action  in  theft,  against  whomsoever 
*im gjht  be  then  in  possession  of  the  property,10  which  moreover 
. attended  to  the  heirs  of  the  thief  to  the  amount  to  which  he 
jty  have  benefited  by  the  theft ; for  the  Porcian  law  abolished  the 
. tjylty  of  scourging  and  imprisonment  in  respect  of  Roman 
d&ens,  and  the  roetelian  law  their  reduction. to  slavery  by  assign- 
nWttt;  but  not,  it  would  appear,  until  these  penalties  had  prac- 

• tijjfcr  Afleri  into  desuetude,  by  the  praetor  having  been  accus- 

* tiBfed  to  relieve  as  against  Ihem  in  virtue  of  his  equitable  juris- 
dfffto,  by  sub$titutipg  an  action  for  quadruple  damages. 


»», 19,  * pv$  P.  48, 1916th «It.  j 

R-ft.  1«,  *8,  pr. ' . 


£ Sarin  u)  VirjB,?,  p.  516. 

Jlta.  Aim.  act  »,  K.  I,  jj,  *]. 

44,  «j.  . 

•A-GtH.  L c. 


* Cic.  pro  Mil.  c.  3 ; Goth  ad  L.  L.  xii 
Tab.  2,  p.  6. 

7 Gaius,  Pt.  54,  § 2. 

* Brissonius  dc  form.  8,  p.  718 ; Rievard. 
ad  L.  L.  xii  Tab.  3. 

* P«-  54>  $ i 8 R-  S-  *.  3*>  »*• 

••  P.  R.  V.  *j. 


Of  a pubes 
ingenuus. , 


Furtum  mani- 
festum vi 
armata. 

Self  help. 


Severity  of 
laws  mitigated 
to  damages. 
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Furtum  nec 
manifestum. 


Law  of  tlie 
Twelve  Tables. 


Furtum  concep- 
tum. 


The  significa- 
tion of  lanz  and 
licium. 


§ i91 02- 

The  furtum  is  non-manifest  when  it  does  not  come  within 
these  requirements,  and  it  is  then  termed  clandestinum  by  some 
jurists,  although  every  theft  is  clandestine  as  regards  the  animus  of 
the  thief;  for  whether  he  be  seen;  recognized,  or  apprehended, 
he  clearly  intends  to  conceal  the  act,  and  this  even  extends  to  the 
furtum  possessionis  or  usus ; for,  as  he  must  know  such  to  be  a 
theft,  the  presumption  lies  that  he  possessed  or  used  with  a clan- 
destine furtive  intention. 

Furtum  nec  manifestum  is  where,  although  the  thief  be  not 
actually  or  constructively  taken  in  the  fact,  he  is,  nevertheless,  un- 
able to  deny  his  guilt.1  Si  adorat  furto  quod  nec  manifestum  escity 
duplione  decidito e are  the  words  of  the  Twelve  Tables — w if  the 
action  be  for  a non  manifest  theft,  let  him  pay  double  the  value.3” 

The  praetor  made  no  change  in  these  provisions ; continuing 
the  penalty  for  non  manifest  theft  at  double  damages  or  fine, 
besides  which,  he  allowed  the  condictio  or  vindicatio  rei  furtiva . 

This,  it  is  asserted,  is  imitated  from  the  law  of  Attica  ;4  Solon, 
however,  adjudged  the  penalty  of  double  damages  not  to  theft  non 
manifest,  but  to  less  grave  degrees  of  theft.  The  Decemviri, 
however,  in  their  adaptation  of  the  laws  of  Attica,  applied  to  theft 
non  manifest  the  same  penalty  which  Solon  had  assigned  to  a more 
venial  description  of  stealing.5  But  why  should  there  be  any 
difference  i Some6  suppose  that  a certain  amount  of  credit  was 
attached  to  thieving  without  discovery ; but  this  was  in  Lacedaemon 
not  in  Attica.  The  true  reason  probably  is  that  manifested  thieves 
must  needs  be  bolder,  and  therefore  more  dangerous. 

§ *903- 

Furtum  is  termed  conceptum  when  the  object  is  acquired  or 
found  in  the  presence  of  witnesses  ;7  and  to  this  a peculiar  action 
belongs,  termed  actio  concepti .8 

The  law^of  the  Twelve  Tables,  as  restored  by  Gothofred,9 
enunciates  as  follows  : — Si  furtum  lance  licioque  conceptum  escity 
atque  uti  manifestum  vindicator . The  words  lanz  and  licium 10 


1 Pauli  R.  S.  2,  31,  2. 

9 D.  Goth.  frag.  iii.  Tab.  11. 

* A.  Geli.  N.  A.  11,  18.  The  word 
adorare  was  formerly  the  same  as  agere, 
according  to  Festus  v.  adorare.  Adorare 
apud  antiquos  significabat  agere;  unde  et 
legati  oratores  dicuntur,  quia  mandata 
populi  agunt. 

4 Hein.  A.  R.  4,  1,  § 12;  A.  Contius 

Subsecc.  lec.  H.  I.  2 ; Sam.  Petitus  ad  L.  L. 

Att.  7,  5. 

8 I.  Cujacii  obs.  x.  x.  12,  thinks  mani- 

fest theft  it  punished  with  so  much  greater 

severity,  in  order  that  one  who  is  careful  in 


the  custody  of  his  property  may  be  In  a 
better  position  than  he  who  is  negligent, 
but  this  is  hardly  a good  reason. 

® Hein.  1.  c. 

7 Gaius  Inst.  2,  10,  3 ; Paul.  R.  S.  2, 
3*>  3- 

8 I.  4,  1,  § 4;  V.  C.  Pet.  Burrnanno 
ad  Petronii  Satyricon,  c.  97  (p.  598,  sq. 
another  ed.) 

9 D.  Goth.  Pand.  L.  L.  xii  Tab. ; A. 
Gellius  N.  A.  11,  18. 

10  A.  Wiclingius  in  diatriba  de  furto  per 
lancem  et  licium  concepto,  Ed.  Marpurgi, 
1719 ; Apud.  Hein.  A.  R.  4,  1,  § 15. 
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hare  been  the  subject  of  much  learned  controversy,  and  still  more 
«gemmis  speculation,  unfortunately  without  any  satisfactory  result, 

■I  indeed  Heineccius  himself  declares  in  reviewing  the  various 
Khkms  on  the  subject. 

^Alexander  ab  Alexandro1  supposes  licium  to  have  been  a telum  Lanz  et  licium, 
which  the  thieves  tied  the  thing  stolen ; T and  lanz,  a mask 
i to  prevent  them  being  recognized  : 2 Baluin,3  that  licium  was 
girdle  used^by  religious  impostors  as  if  under  pretence  of  sacri- 
lg;  and  lanzy  the  instrument  used  for  collecting  alms,  who  by 
► device  committed  thefts.  Alciat,4  with  more  reason,  sup- 
that  they  were  the  insignia  of  the  lictor’s  office,  who  entered 
house  armed  with  public  authority  for  the  purpose  of  examining 
circumstances  connected  with  the  robbery,  to  which  opinion 
Bfeiaeccius  seems  inclined  to  give  his  adhesion. 

^ Jultinian  says,  Sed  ba  actiones , scilicet  concepti  et  oblati  et 
i prohibiti,  nec  non  furti  non  exhibiti , in  desuetudinem  abierunt . 
enim  requisitio  rei  furtiva,  hodie  secundum  veterem  observa - 
non  fiat : merito  ex  consequentia  etiam  profata  actiones  ab 
communi  recesserunt . 

It  is  not,  however,  a little  surprising  that  these  customs  should 
become  so  utterly  obsolete  in  the  age  of  Gellius,5  that  the 
Kdogy  should  even  then  have  become  a matter  of  doubt, — 

Heineccius  infers  thence,  but  without  just  reason,  that  there 
have  been  something  in  them  unworthy  of  the  Roman 
a remark  which  would  equally  well  apply  where  we  are 
well  acquainted  with  other  usages  fallen  into  desuetude 
. to which  this  exception  could  not  be  taken. 

tfctt  sufficiently  clear  from  passages  in  Aristophanes,6  and  the  Custom  derived 
**asts  thereupon,  as  also  from  Plato,7  that  the  Athenians  from  Attica, 
in  the  habit  of  entering  houses  naked,  or  next  to  naked, 

“ having  a cloth  abo’ut  the  loins,  to  examine,  with  the 
the  circumstances  of  thefts  committed j and  that  this 
may  have  been  imported  into  Rome  upon  the  authority 
llatus,»  who  says, — Lance  et  licio  dicebatur  apud  antiquos  ; quia 
L furtum  ibat  quarere  in  domo  aliena , licio  cinctus  intrabat , 
le,  ante  oculos  tenebat  propter  matrumfamilias  vel  vir - 
presentiam  ne  earum  causa  ingressus  putaretur . 

been  supposed  that  this  custom,  with  many  other  an-  The  lex 
of  the  Twelve  Tables,  was  abrogated  by  the  Lex  ^Ebutia. 

Sed  enim  quum  proletarii 9 et  adsidui  et  sanates , et  vades 


dier.  6,  10  $ Manilio  Interp. 

ad  S 4,  ln«t.  h.  t. ; F.  Hofo- 
MB.  cod. ; A pud.  Petrcm.  Sat. 
IpU 

26;  A.  Geli.  N.  A.  12, 
n Inacrip.  Olass.  6,  p.  418, 

Orig.  i,  33. 


4 Alciat  Parerg.  1,  8 ; Pithoeus  Sub- 
sec. z,  ft. 

• N.  A.  16,  10.  • Nub.  496,  et  sq. 

7 de  Leg.  lib.  12;  Plat.  op.  vol.  11, 

p.  202 ; Ed.  Bipont.  Dacorius  ad  Festum, 
p.  199. 

• ad  v.  lance  lanz  a Xayutv  cavitas  latine  j 
larva,  a mask,  Scaliger  ad  Festum. 

• A.  GelL  N.  A,  16,  10. 
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et  subvades  et  viginti  quinque  asses , et  taliones , furtorumque  questio 
cum  lance  et  licio  evanuerint  omnisque  illa  XII  Fabularum  anti- 
quitas, nisi  in  legis  actionibus  centumviralium  causarum , lege 
^Ebutia  lata,  consopita  sit;  studium  scientiamque  ego  prmstart 
debeo  juris  et  legum  vocumque  earum  quibus  utimur . 

The  date  of  this  Lex  /Ebutia  is  not  known : it  is,  however, 
mentioned  by  Lud.  Charonda,  in  an  inscription  supposed  to  be  a 
forgery, — Lugius  Mbutius  Tr.  PL  Fir  Popularis  Legem  Tulit  Ai 
Populum  Ut  XIL  Tab . Capita  £{u*  Inutilia  Essent  Reipublica 
Tollerentur  §}ua  Lex  Multis  Contradicentibus  Tandem  Rogate 
Est . Heineccius  maintains  that  the  impracticable  portions  of  the 
Twelve  Tables  fell  into  disuse  without  being  expressly  abrogated 
by  any  formal  law ; but  it  is  more  probable  that  they  were  ren- 
dered of  none  effect  by  the  Praetor's  equitable  interpretation.  * 

§ 1904. 

The  reason  for  preceding  the  officers  of  justice  nearly  naked, 
was  supposed  to  have  been  a precaution  lest  the  master  of  the 
house,  from  objects  of  enmity,  should  bring  in  and  secrete  property 
in  order  to  fix  an  innocent  person  with  the  crime. 

The  modem  custom  was  to  apply  to  the  Praetor  for  conquistores , 
or  detectives,  who  were  public  slaves^  These  were  preceded  bya 
crier,  and  a limited  number  of  witnesses.  The  master  of  the 
house  accompanied  these  detectives,  who,  notwithstanding  that  the 
licium  and  lanz  were  still  used  in  memory  of  the  ancient  rite,  did 
not  go  naked ; the  master  of  the  house  accompanied  the  detecdw 
in  the  licium  holding  the  lanz  as  an  indication  of  the  business  be 
was  upon,  as  appears  from  Petronius  Satyri,*  who  says 
Eumolpus  cum  Bargate  in  secreto' loquitur,  intrat  stabulum  form*, 
a crier,  cum  servo  publico,  a public  slave,  who  acted  as  a detective* 
aliaque  sane  modica  frequentia,  a limited  number  of  witnesses 
required  by  the  Praetor,  facemque  fumosam  magis  quam  lucidam 
quassam  hac  proclamabit : u Puer  in  balneo  paulo  ante  aberrandi, 
annorum  circa  XFL  crispus,  mollis,  formosus,  nomine  Git  on.  Si  quis 
eum  reddere  aut  commonstrare  voluerit,  accipiet  numos  mille  ! 99  Nec 
longe  a pracone  Asy citos  stabat  amictus  discoloria  veste,  viz,,  the 
licium,  which  was  woven  of  various  coloured  threads,  atqm  in 
lance  argentea , the  silver  mask  typical  of  his  office,  indicium  et 
fidem  praferebat . 

Plautus  is  supposed  to  allude  to  this  new  form  of  perquisitiee, 
and  not  to  the  more  ancient  and  obsolete  one  of  the  Twdve-ijfi 
Tables,  when  he  writes  :3 — 

Certum  est  praeconum*  jubere  jam,  quantum  est  conducierr 
£%ui  illam  investigent,  qui  inveniunt  post.  Pr at  or  em  i llic  0, 

Ibo,  orabo,  ut  conquistores  det  mihi  in  vicis  omnibus : 

Nam  mihi  nihil  relicti  quidquam  aliud  jam  esse  intelligo . 


* P.  11,4,  3- 

* c.  97,  p.  597. 


3 Apud.  Hein.  I.  c.  $ ai  j Pint 
act.  3,  «c.  4,  V.  78, 


Digitized  by  v^ooQle 


OBLIC.  EX  DELICTO— FURT.  OBLAT.  PROHIB.  NON  EXHIB.  2X5 

Nor  does  it  make  any  difference  whether  the  search  was  for  a 
ugitive  slave  or  for  a robbery,  since  some  one  might  be  harbor-» 
qghim,  which  would  amount  to  theft. 


§ 1905- 

The  law  of  the  Twelve  Tables  treated  a robbery  discovered  by  Furtum  con- 
fe  foregoing  means  as  theft  manifest,  provided  always  that  the  ceptum  treated 
fmon  in  whose  house  the  object  had  been  sought  and  found  “ ma*lfcstum- 
knew  that  it  had  been  stolen.1  This  severity,  however,  gradually  Severity  miti- 
into  desuetude,  and  the  Praetor  began  to  adopt  the  practice  8*tcd- 
it  punishing  a furtum  conceptum , or  receiving  of  stolen  goods,  by 
tripe,  and  subsequently  by  double  damages,  and  finally  placed 
it  on  the  same  footing  as  theft  not  manifest.2  This,  in  foct,  was 
receiving  stolen  goods  knowing  them  to  have  been  stolen,  a species 
af  larceny  of  equal  turpitude  by  the  laws  of  England,  and  of  for 

Etx  by  the  rules  of  mere  philosophy,  than  the  offense  at  first 
, for  were  there  no  receivers,  there  would  be  no  thieves. 


§ 1906. 

In  consequence  of  the  severity  with  which  the  laws  were  in-  Receiving  stolen 
freed  against  furtum  conceptum , thieves  were  Used  to  transfer  the  8°°**  ^ 

Ejects  stolen  into  other  hands,  either  in  person  or  through  their  ^ 

^federates,  so  that  they  should  be  discovered  in  the  houses  latum, 
^possession  of  such  persons  rather  than  in  their  own,  and  that 
i infamy  of  being  discovered  in  the  possession  of  stolen  goods 
ild  fall  on  another  instead  of  upon  themselves.  In  order  to 
t this  inconvenience,  an  actio  furti  oblati  lay  against  any  one  Actio  furti 
) offered  a stolen  object  to  another,  knowing  it  to  be  stolen,  oblati* 
fch  he  himself  might  not  be  the  thief.*  This  action  carried 
ges,  that  is,  three  times  the  value  of  the  object  over 
1 above  that  of  the  object  itself,  which  could  be  vindicated.4 


> § *907- 

frTbt  action  for  furtum  prohibitum  and  non  exhibitum  are  not  Furtum  pro- 
le from  the  Twelve  Tables,  but  are  referable  to  the  ^^^Cnon 
r's  edict,5  for  both  Gaius  and  Paulus  mention  four  descrip-  cx  1 1 u 
\ of  ferta  only. 

I The  form  er  of  these  actions  lay  against  any  one  in  the  house  By  whom  these 
obstructed  another  person  who  was  anxious  «to  institute  a com~ 

A after  stolen  property,  the  necessary  witnesses  being  present  •,  mit  c * 
“clatter  against  a person  who  refused  to  exhibit  that  which 
W been  sought  for  and  found  within  his  control. 


; jAJkOh^N.A.ix.i 
3iL4ii,*5. 


4 A.  Geli.  N.  A.  11,  10  5 Pauli  R.  Sf.  2, 
3*t  x4* 

4 I.  4,  1,  § 4 ; sed  vide  P.  47,  2,  2. 
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Heineccios’s 
opinion  at  to 
these  offenses. 


Why  they  dis- 
appeared. 


Remedies  for 
theft. 
Condictio 
furtiva. 


The  Praetor’s  edict  furnishes  us  with  no  information  respecting 
the  amount  of  punishment  which  was  incurred  by  these  two 
offenses.  Heineccius1  is  of  opinion  that  it  was  double  damages, 
and  justifies  his  opinion  by  a passage  in  Plautus.5  Agorastocles, 
a young  man,  before  accidentally  slaying  the  pimp  Lycus,  had 
given  300  nummi  to  his  land  bailiff,  Collybiscus,  to  take  to  the 
pimp,  feigning  himself  to  be  a foreigner,  in  search  of  a place  of 
amusement.  Subsequently,  Agorastocles  comes  to  search  for  the 
money  and  the  land-bailiff,  under  the  pretence  of  the  latter  being 
a fugitive  slave,  accompanied  by  witnesses  summoned  for  the 
purpose,  and  procedes  to  the  house  of  the  pimp,  who,  supposing 
that  he  came  after  the  slave  Milphis,  denies  that  the  slave  and 
money  are  in  his  possession,  whereupon  he  is  declared  finable 
in  double  damages. 

Heineccius  remarks  that  this  is  no  case  of  an  actio  servi  corrupt i, 
but  of  furti  non  exhibiti , since  those  called  say, — 

Ag.  Ille  negabit  Milphioriem  quaeri  censebit  tuum ; 

Id  duplicabit  omne  furtum. 

As  far  as  the  turpitude  of  the  transaction  goes,  it  certainly 
appears  that  the  penalty  which  should  attach  to  the  furtum  pro- 
hibitum  and  non  exhibitum  ought  at  least  to  be  equal  to  that  of  the 
furtum  conceptum , which,  according  to  the  latest  state  of  the  law, 
would  be  in  fact  double  damages. 

The  reason  of  these  two  denominations  of  furtive  offenses 
having  disappeared  may  probably  be  traced  to  the  fact  of  their 
being  essentially  the  same  as  the  furtum  conceptum , since  he  who 
forbids  a search  to  take  place  in  the  regular  manner,  or  refuses 
to  shew  the  stolen  property  when  called  upon  to  do  so,  clearly 
stands  convicted,  on  his  own  evidence,  of  the  same  guilty  know- 
ledge which  we  find  necessary  to  constitute  the  offense  of  furtum 
conceptum , and  expose  the  seller  to  its  penalties. 


§ 1908. 

The  penalty  of  infamy  applied  to  all  the  denominations  of 
theft.3  The  action  for  stated  damages  on  account  of  theft  termed 
condictio  furtiva , is  competent  to  the  owner  of  the  property  and 
his  heirs  ; to  the  possessor  borne  fidei ; to  the  tutor  on  behalf  of  his 
pupill,  against  a thief  in  possession,  or  who  may  fraudulently,  doksey 
have  ceased  ta  possess,  and  the  heirs  of  such  person,  and  is  directed 
to  the  restitution  of  the  object  stolen,  and  all  damage  which 
may  be  incident  on  account  of  the  theft. 

It  is  not  usual  to  obtain  restitution  by  means  of  a condicdon, 
because  the  effect  of  it  is  to  demand  that  the  defendent  give^  that 

1 A.  R.  4,  2,  § 24.  * Pauli  R.  S.  2,  31,  15  $ P.  3*  25  C. 

9 Ptcnul.  act.  3,1c.  I,  v.6o,sq.;  etact.  3,  a,  12. 

»c.  4,  v.  27  j sc.  J,  v.  39  j act.  j,  sc.  6,  v.  14. 
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is,  transfer  to  him  the  property  in  the  object,  dari  sibi  ab  adver - 
pterio  petit , and  whoso  is  already  owner,  cannot  demand  that  the 
' operty  be  transferred  to  him. 

Justinian1  assigns  the  hatred  which  a legislature  entertains 
~:“ist  theft  as  the  reason  for  admitting  an  action  which  sins 
st  analogy. 

The  person  robbed  can,  if  he  prefer  it  to  the  above  remedies, 
an  actio  revindicationhj  which  would  hardly  be  advisable,  in- 
ich  as  the  very  heavy  onus  of  proving  his  property  in  such 
tse  lies  on  him  ; neither  do  the  penalties  of  infamy  attach  to  this 
^‘on,  non  est  famosa , for  the  principle  upon  which  it  is 
is,  that  no  one  must  inrich  himself  at  the  expense  of 
r,  which  he  indirectly  does  by  theft : this  applies  against 
heirs  of  the  thief  directly,  and  in  its  more  remote  sense  it  is 

tlwrfbl  against  thieves  in  solidum , — it,  nevertheless,  falls  to  the 
{mond,  if  one  only  be  sued  to  judgment,  because  uno  solvente , 
relipti  Uberantur . 


§ 1909. 

.The  actio  furti  lies  by  the  owner,  and  every  other  person  who 
la  sufficient  interest  that  the  subject  of  the  action  should  not 
l Stolen  ; thus,  it  is  competent  to  a pawnee  from  whom  a pledge 
\ been  stolen,  and  to  a possessor  bona  fidei , — hence  to  any  one 
may  be  answerable  for  the  property,  as  a tailor  to  whom 
has  been  bailed  to  make  into  a garment,  if  such  person  be 
K*  position  to  pay  the  value  to  the  owner,  for  if  he  be  not  so,  he 
'^dearly  lost  nothing  by  the  theft,  and  his  interest  is  for  that 
1 insufficient  to  inable  him  to  recover, 
lies  against  the  thief  himself,  and  all  who  have  been  his 
mplices  in  the  matter  by  hehling  or  concealing  him,  coun- 
og  and  assisting  him  in  that  behalf,8  for  there  must  be  opes  as 
l as  consilium^  otherwise  it  is  no  furtum . 

The  penalty  of  this  action  is  quadruple  damages  in  cases  of 
|eft  manifest,  and  double  damages  in  those  of  theft  non- 

nes  persecutori a and  poenales  not  being  inconsistent  with 
other,  the  actio  furti  can  first  be  brought  for  double  or 
\ damages,  and  then  the  condictio  furtiva  or  rei  vindicatio 
very  of  the  stolen  object. 

t special  action,3  in  addition  to  the  usual  one,4*  lies  for  stealing 
her,  termed  actio  arborum  furtim  casarum , for  double  the  value 
fthe  timber  cut;  but  everything  which  is  capable  of  being  re- 
1 frop  an  estate  may  be  the  object  of  theft. 


idLt  6/ * 145  P-  *5  Fabri 

k x,  D.  de  cond.  fort, 
p.  JO,  It,  53,  § p.  +7,  *,  5a} 

101.  hi. 


I.  § 1 1>  12)  14}  Cuj.  in  coita,  ad 
Inst.  Gliick  Pand.  13  vol.  $ 838. 

* p-  47»  7-  4 P-  47.  *»  *5»  § *• 
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Actio  revindi- 
cation». 


Actio  furti 
competent  by 
and 


Against  whom. 


Actiones  per- 
secut.  pcenal. 
condict.  flirt,  et 
rei  vind. 

Act.  arb.  flirt, 
csesarum. 
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Immobilia  not 
susceptible  of 
furtum. 


Punishment 
of  theft. 

Mutilation. 


Punishment  of 
theft  in 
England. 


Rapina,  or 
robbery  with 
violence. 


Thibaut1  states  broadly,  that  it  will  lie  for  the  recovery  of  an 
immoveable,  object,  or  chattel  real,  in  which  he  appears  to 
be  clearly  in  error,  — Ferum  est  quod  plerique  probant , fundi 
nomine  furti  agi  non  possey  Unde  quaritur  : si  quis  de  fundo 
vi  dejectus  riV,  an  condici  ei  possit  qui  dejecit ? Labeo  negati 
sed  Celsus  putat , posse  condici  possessionem , quemadmodum  potest  re 
mobili  surrepta.  A condiction  for  the  recovery  of  a chattel  in- 
terest is,  however,  a very  different  matter  from  an  action  of 
theft,  as  is  manifest  from  the  preceding  paragragh  on  condictio 
furti . 

§ 1910. 

Theft  is  sometimes  publicly  punished  by  the  Roman  law  by  a 
fine,  which  flowed  into  the  fiscus  j or  with  a personal  punishment, 
such  as  chopping  off  the  hand,  which  is  a common  punishment 
for  theft  in  Mohammedan  countries,  as  it  was  among  the  Tews 
to  cut  off  the  offending  member,  or  by  death.  Justinian,  how- 
ever, abolished  the  punishment  of  death,  as  well  as  that  of  mutila- 
tion, preferring  banishment,  or  a pecuniary  mulct.3 

§ 1911. 

In  England  the  punishment  of  theft  depends  principally  upon 
the  discretion  of  the  judge.  Burglary,  or  breaking  into  a house 
between  nine  in  the  evening  and  six  in  the  morning,  is  usually 
punished  by  a severe  sentence  of  transportation,  in  'aggravated 
cases,  for  life.  Housebreaking,  which  is  the  infraction  of  a 
domicile  between  six  in  the  morning  and  nine  in  the  evening,  is 
punished  with  a long  imprisonment,  or  transportation,  according 
to  the  circumstances  of  the  offense.  Transportation  is  seldom 
awarded  for  simple  larcenies  but  under  very  aggravated  circum- 
stances, in  cases  of  previous  convictions,  or  for  moral  reasons. 
The  first  two  offenses  are  double  in  their  nature,  and  consist  of 
simple  larceny  and  an  infraction  of  domicile,  and  may  therefore 
be  justly  compared,  in  point  of  degree,  to  the  furtum  manifestum 
of  the  Roman  law. 


§ 1912. 

Rapina , or  robbery,  differed  from  furtum  in  the  violence,  for 
otherwise  it  is  a kindred  moral  disorder.  The  Fur  took  secretly  and 
covertly  that  of  which  he  wished  to  possess  himself,  without  the 
knowledge  of  or  any  intimation  to  the  owner,  whereas  the  Raptor 
possessed  himself  of  his  property,  with  his  knowledge  and  against 
his  expressed  consent,  openly  and  avowedly,3  as  the  slave  is  de- 
scribed by  Plautus,  as  threatening  he  would  do. 

1 Sy*t.  d.  P.  R.  4 624 } citing  P.  47,  i,  * Sed  vide  $ 1898,  h.  op.  $ Bynkenhoek 
25,  pr.  $ x.  obt.  jur.  Rom.  3,  16. 
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TH.  Minus  jam  furtificus  sum,  quam  anu  hac . 

EP.  §>uid  ita  ? TH.  Rapio  propalam . 

The  expression  is  applied  exclusively  to  moveable  objects  \ im-  applied  ex- 
moveables are  not  said  rapiy  but  invadi , trespass  with  force  and 
arms;*  and  it  is  for  this  reason  that  an  actio  unde  vi  will  not  ^ immoTMWe*°. 
lie  for  immoveables,  recourse  must  be  had  to  the  interdictum 
unde  vL 

Rapina  does  not  appear  to  derive  its  origin  from  so  remote  The  offense  of 
an  antiquity  as  theft,  no  mention  being  made  of  it  in  the  Twelve  "P*"* ,o{  . . 
Tables ; there  is,  therefore,  a strong  presumption  in  favor  of  its  P1**0"411  ong,°* 
being  included  under  furtum  manifestum , and  subject  to  the  imitated  from 
penalties  attaching  to  that  offense  ; indeed,  there  are  strong  and  furtum  manifcs* 
very  good  reasons  for  supposing  that  furtum  manifestum  was 
originally  exactly  synonymous  with  rapine,  or  open  robbery, 
because  there  is  no  inherent  conception  of  secresy  in  the  word 
furtum  joiA  in  such  case,  we  cannot  wonder  at  the  severe  penalties 
originally  attaching  on  theft  manifest. 

Rapine  owes  its  origin  to  the  praetor's  edict,  by  which  this 
offense  was  created  to  meet  the  exigencies  of  the  age,  and  is 
avowedly  assimilated  to  theft  manifest. 

Rapina  est  rei  mobilis  aliena  ablatio  manifesta  et  violenta  invito  Definition  of 
domino  lucri  faciendi  gratia . 

The  conditions  of  Robbery  are  therefore — 

1.  A chattel 

2.  belonging  to  another, 

3.  taken 

4«  openly  and  with  violence, 

5.  against  the  will  of  the  owner, 

6.  for  the  sake  of  gain. 


rapina. 

Conditions 
necessary  to 
constitute 
rapina. 


§ 19*3- 

A rapina  can  therefore  only  be  committed  on  a chattel,  or  Development  of 
moveable  object,  and  in  this  respect  resembles  a theft,  for  it  has 
already  been  seen  that  an  immoveable  is  incapable  of  theft,  because  co 
appropriation,  or  contrectatio , is  a necessary  ingredient  of  it ; and, 
m like  manner,  there  is  no  rapina  without  an  ablatio , of  which  a 
moveable  is  alone  susceptible.  If  a person  take  away  an  object 
by  force  which  he  believes  to  belong  to  himself,  he  has  doubtless 
committed  an  illegal  act,  because  he  had  his  remedy  for  its  re- 
covery, but  he  has  committed  no  robbery,  because,  although  the 
taking  is  accompanied  with  violence,  and  against  the  will  of  the 
true  owner,  yet  it  is  not  animo  lucrandi , for  he  can  be  no  gainer 
by  bis  own  property,  neither  is  any  dolus  contemplated ; and  this 
case  might  easily  arise  in  the  case  of  a thing  sold  on  credit,  which 


1 This  expression  in  the  English  law  is  doubtless  referable  to  the  Roman  law. 
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the  original  owner  takes  by  force,  because  he  is  unable  to  obtain 
payment ; nevertheless,  it  would  be  subversive  of  the  public  order 
if  every  man  were  allowed  to  do  himself  justice  of  his  own 
motion,  and  according  to  his  own  individual  views  of  right,  for 
it  is  very  true,  that  few  have  a judicial  mind  in  comparison  to 
those  who  have  a juridical  one.  The  Roman  law  fully  recognized 
this  by  the  punishment  affected  to  this  u self-help”  by  the  decree 
of  Emperor  Marcus^  unde  vL  Where  A has  a personal  claim 
against  B,  and  takes  in  satisfaction  thereof  some  part  of  his  pro- 
perty by  forctf, — expressed  by  si  debits  causa  res  debitoris  invadit , 
— A not  only  must  restore  that  which  he  has  wrongfully  taken, 
but  his  claim  is  itself  thereby  extinguished.  In  like  manner,  if 
A by  chance  meet  with  an  object  which  has  been  stolen  from 
him,  and  recover  the  possession  by  force,  he  must  restore  the 
object,  and  forfeits  his  claim.  Lastly,  if  A forcibly  occupy  an 
object  which  he  erroneously  believes  to  be  his  own,  he  is 
compellable  to  restore  it,  and  to  pay  in  addition  to  the  person 
injured  by  his  wrongful  act,  not  to  the  fiscus,  the  value  of  the 
object  by  way  of  indemnity  in  damages. 

And  this  goes  still  farther,  for  A may  contract  with  B,  that  so 
long  if  B do  not  fulfill  his  part,  A shall  be  at  liberty  to  do  him- 
self justice ; and  he  can  certainly  do  so,  so  long  as  B remains  pas- 
sive, but  if  he  resist,  A must  desist,  and  claim  the  assistance  of 
the  magistrate,  because  he  must  otherwise  commit  violence,  which 
is  an  illegal  act.  In  such  case,  jit  must  be  supposed  that  the 
satisfaction  he  contracts  to  take  involves  no  illegality  if  not  op- 
posed.* 

This  is  the  general  rule,  and  must  not  be  misconstrued  by  it 
being  supposed  that  there  are  no  cases  in  which  self  help  is  not 
permissible.  The  general  rule  of  the  English  law  is  the  same ; 
nevertheless  there  are  particular  and  anomalous  cases,  such  as  the 
right  of  a landlord,  in  virtue  of  the  tacit  pledge  of  his  tenent’s 
goods  for  the  rent,  &c.,  which  he  is  by  statute  permitted  to  realize. 

§ 1914. 

Tenor  of  the  It  has  been  before  premised  that  this  offense  was  created  by  the 
praetor's  edict  praetor’s  Edict,  which  runs  in  the  following  words: — Si  cui  dolo 

rapma^  ma^°  hominibus  coactis  damni  quid  factum  esse  dicetur , sive  cujus 

bona  rapta  esse  dicentur:  in  eum  qui  id  fecisse  dicetur , judicium 
dabo . Item  si  servus  fecisse  dicetur  in  dominum  judicium  noxale 
dabo.*  The  Edict,  therefore,  only  extended  to  cases  of  bad  faith, 
and  not  to  those  in  which  the  raptor  erroneously  supposed  the 
property  to  be  his  own.  Hence  the  subsequent  modification 
of  this  rule  by  imperial  constitutions  above  cited  to  the  effect 

* C.  8,  4,  7. 

3 Strube  rechtl.  Bed.  2,  vol.  31  ; Bed.  Muller  ad  Leyser,  obs.  91  x. 

3 P*  47>  8,  2f  pr. ; I.  4,  a,  § 1. 
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that,  whosoever  took  by  force  from  another  a moveable,  or  de- 
prived him  of  the  possession  of  an  immoveable  object,  should 
lose  his  property  therein,  and  should,  in  addition,  pay  damages  to 
be  assessed.1 

The  praetor’s  authority  and  jurisdiction  being  annual,  advantage  Judicium  unde 
must  be  taken  of  this  remedy  within  the  year,  and  the  penalty  of  v*a!”  *r 
such  rapina  is  quadruple  damages,  or  the  same  as  for  theft  quadruple  fine, 
manifest;  but  after  the  expiration  of  this  term,  simple  damages  after  that  term 
only  can  be  recovered.  These  quadruple  damages  included  the  ^ simple  fine, 
value  of  the  object ; they  were,  therefore,  in  effect  only  triple 
damages!2 

If  this  offense  be  committed  by  a freedman  or  slave,  as  agent 
fer  another,  the  praetor  grants  a noxale  judicium , or  action  of  tort, 
against  the  principal,  compelling  him  to  surrender  the  slave  in 
satisfaction,  or  pay  damages. 

The  leniency  , of  the  Roman  law  in  such  cases  is  somewhat  Leniency  of  the 
astonishing,  inasmuch  as  the  crime  of  violent  tfiking  is  infinitely  Ro“an  Iaw  of 
more  dangerous  to  society  than  theft;  and  Heineccius  justly  ^untedVor. 
remarks,  that  a retribution  of  four  aurei,  for  one  taken  from 
the  person  of  a traveller  by  force,  would  be  a very  inadequate 
punishment.5  It  is  the  maxim,  however,  of  the  Roman  law  to 
settle  liquidated  penal  damages  in  civil  cases  instead  of  leaving 
them  to  that  doubtful  test,  the  arbitrium  judicis ; and  in  this  the  Penal  stated 
difference  between  a penal  sum  and  damages  properly  so  called  is  ?a*Sfg-es  d,?crcd 
remarkable : if  a party  sued  for  the  mteresse , he  proves  his  special  from  assessed 
damage,  and  that  sum  is  awarded  to  him ; but  in  penal  actions,  damages,  or 
or  obligations  ex  delicto,  the  penalty  is  fixed,  and  consisted  in  lndcmmty* 

! liquidated  or  stated,  and  not  assessed  damages,  and  comparable  to 
La  penal  sum  in  an  act  of  Parliament,  as  distinguished  from 
j diunages  to  be  assessed  by  a jury. 

: Instead,  therefore,  of  a fixed  penalty  in  all  cases  alike,  for  the 

^infraction  of  the  public  peace,  it  is  considered  more  equitable  to 
; make  the  fine  in  all  cases  bear  an  exact  proportion  to  the  object 
taken,  and  may  be  therefore  said  to  be  certain  as  to  proportion, 
but  uncertain  as  to  amount 


§ I9I5* 

[ Inasmuch  as  the  robber  is,  in  the  general  acceptation  of  the  Remedies  by 
L Wwd,  also  a thief,  the  actio  furti  manifesti'  in  quadruplum 4 is  also  *ctLon  availably  • 
I available  against  him,  which  is,  in  fact,  a more  efficient  remedy,  furtT^* 

* inasmuch  as  the  penalty  is  a fourth  more  than  that  of  the  actio  vi  manifesti  in 
i fourum  raptorum  ; because  the  latter,  in  the  quadruple  fine, 

[ mchides  also  the  object ; being  a personal  «action,  it  does  not  extend  rum  Aptorum" 

| to  die  heirs  of  the  robber,  and  is  an  actio  rei  et  pcena  persecutoria . Actio  rei  ct 


K1*  ^ 5 C*  4* 
I ‘•fcOfP*.  $ 19. 


» H.  A.  R.  4»  3.  § 3- 

4 Horteniiui  ad  Inst.  4,  2,  pr. 


pcense  persecu- 
tor». 
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Penal  damages 
for  quadruple 
value,  the  high- 
est known  to 
the  Roman 
law. 

Rationale  of 
this  provision. 


Damnum  in- 
juria datum  is 
damage  done  by 
a free  man. 


Conditions 
requisite  in 
order  to  con- 
stitute damnum 
injuria  datum. 


Definition. 


Development  of 
this  definition. 


Several  attempts  have  been  made  to  account  for  this  anomaly 
of  which  the  most  reasonable  appear  to  be,1  that  it  was 
ingly  difficult  to  prove  theft  manifest,  and  that  consequently  I 
far  the  majority  of  remedies  were  taken  on  theft  non  manifest  m 
fine  of  double  value. 

This  Edict  supplied  this  defect  by  striking  a mesne  between  1 
two,  and  allowing  a fine  of  triple  the  value  of  the  object  to| 
levied  where  the  theft  is  accompanied  by  violence,  but  where  tf 
thief  is  neither  actually  nor  constructively  caught  in  the  act 

The  highest  penal  fine  in  the  Roman  law  is  the  qu 
actiones  poenales  ultra  quadruplum  non  datur , why,  it  is  not  ea 
say ; probably  only  because  it  is  thought  necessary  to  set 
limit  in  the  interest  of  liberty,  and  because  the  object  is  to  1 
man  within  the  last  shilling,  so  as  to  give  him  the  greatest  [ 
inconvenience,  not  to  imprison  him,  whereby  he  becomes  a l 
dead  weight  upon  the  commonwealth. 

§ 1916. 

By  damnum  injuria  datum , the  Roman  law  understands  thtl 
by  which  a freeman  destroys  the  property  of  another ; for  “ 
this  act  is  done  by  a slave  or  person  not  free,  it  is  no 
injuria  datum , but  a noxa  ; and  in  like  manner,  when  the  1 
is  done  by  an  animal,  it  is  termed  pauperies . 

The  conditions  requisite  to  constitute  a damnum  injuria 
are — 

1.  That  the  object  damaged  should  be  the  property  of  a 

2.  That  the  object  should  have  been  damaged. 

3.  That  the  damage  should  have  been  done  maliciously  of  1 
neglect. 

4.  By  means  of  an  illegal  act. 

And  may  consequently  be  defined  as  follows : — 

Damnum  injuria  datum  esty  damnum  rei  sibi  non  pertinenti  j 

illegali  malitiose  sive  culpose  datum. 

S I9I7- 

From  this  definition,  and  from  the  above  conditions,  it 
that  the  object  must  be  the  property  of  a person  to  whom,  it  < 
not  belong,  and  cannot  be  committed  on  a man's  own  yrop 
except  indeed  another  person  have  a qualified  property  II 
object ; as  in  the  case  of  a thing  which  has  been  sol  / bu 
delivered,  or  in  the  case  of  a pledge  or  pawn,  because  the  i 
of  the  party  to  whom  it  has  been  hypothecated  is  thereby  le 
and  he  has,  in  consequence,  pro  tanto  sustained  an  injury. 


1 Thom  asms  in  not.  ad  I.  4,  25  vide  et 
Cramer*»  History  (German)  of  the  three 
Edicts, — De  vi  hominibus  armatis  coactisve, 
Bonorum  vi  raptorum,  De  damno  in  turba 
facto  $ Damage  by  force  and  arm»— by  rob- 


bery with  violence — by  chance  mttt]  I 
47,  8,2  & 4;  P.  50,  16,  195,1211** 
Cic.  orat,  parte»,  etc.  Rib.  i$z6jibiqtttr 
Tullio,  p.  66. 
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It  is  no  damnum  injuria  datum  if  one  hinder  another  from  con- 
cluding an  advantageous  bargain,  because  then  no  object  has  been 
damaged,  but  simply  an  interest  has  been  injured,  which  must 
be  compensated  by  damages  representing  the  estimation  of  the 
injunr  done. 

The  injury  must  have  been  caused  immediately  by  malice,  Immediately  by 
neglect,  or  culpa ; for  injuria  does  not  in  this  case  signify  insult,  malic€ 
but  an  actual  injury  or  damage  done  to  the  property  of  another,  or  cu  pa* 
more  remotely,  the  injury  may  be  the  mere  result  of  a malicious 
intention  or  culpa* 


§ 1918. 

The  older  Roman  law  express^  this  damnum  injuria  datum 1 * * * in  Conception  of 
various  ways,  and  by  different  phrases.  Sometimes  it  was  termed  Jke  damnum 
dewmm  injuria ,*  or  simply,  injuria ,*  damnum  injuria  * icc.  ; 
injuria  being  that  which  brings  injuria , with  damage,  or  what  is  Roman  jurists, 
die  same,  damage  not  committed  as  of  right,  that  is  to  say, 
bjr  the  fraud  and  culpable  negligence  of  the  actor.5 

From  Ulpian  we  learn  that  the  Lex  Aquilia  consolidated  the  The  lex  Aquilia 
laws  previously  existing,  and  superseded  those  of  the  Twelve  consolidated  the 
Tablet  to  the  like  effect.6  Lex  Aquilia  omnibus  legibus  qua  ante,  se  ^ 0 dam‘  lnj‘ 
it  dame  injuria  loquuta  sunt  derogavit , sive  XII.  Tabulis , sive 
fualex  alia  fuitJ  Taking  these,  then,  in  their  order  of  date,  the 
probable  enactments  of  the  Twelve  Tables,  for  these  are  no 
longer  extant,  form  the  first  subject  of  speculative  examination. 


§ »9I *9- 

1 Tbelaws  of  the  Twelve  Tables  de  damno  injuria  dato  being,  The  laws  of  the 
with  exception  of  two  words,  no  longer  extant,  their  tenor  must  Twelve  Tabic* 

; be  collected  from  induction  in  default  of  direct  evidence.  damage?8  W,lful 

Rupitia*  according  to  Festus  and  Paulus,  signified  by  the  Rupitias 
^Twelve  Tables,  damnum  dare . Gothofred 9 thinks  there  was  a equivalent  to 
'distinction  in  the  Twelve  Tables  between  the  damnum  injuria  and  damnum  inJuna* 
j*r  infortunium  datum , and  therefore  restores  the  passage  by  the 
words  si  injuria  rupitias , at  si  casu  sarcito.  It  may,  however,  be 
^doubted  whether  this  distinction  really  existed,  and  whether  the 
jpecemviri,  considering  the  simple  nature  of  the  laws  enacted  by 
Sfcm,'did  not  require  restitution  in  all  cases  of  damage  done, 

^Without  exception.  If  this  were  so,  the  passage  would  stand, 
fa  rupitias  sarcito , <c  whoso  shall  have  committed  an  injury, 


1 taact  Declam.  38$. 

4*  § 4* 

. h p*- ; P-  *7»  39»  $ u,t- 

r.  35,  a,  30,  pr.  § 4;  Barn.  Brisson. 

I WtetLsg.  mb.  hac  voce,  p.  16 x. 

! £».»»49»*  *• 

*9  S»  % 9 5 Okm.  nomicae, 

Aunntvpta,  £1 jjua  % q ytvofUvij. 

rhb  1. 


•Advocem  rupitias , i.  e.  damnum  dederis, 
but  this  is  not  a Latin  word ; the  passage 
of  Festus  is  therefore  considered  corrupt. 
Jos.  Scaliger  in  Adnotat.  is  however  of 
opinion  that  rupitias  is  an  archaic  word,  for 
which  rupsit  was  substituted  at  a later 
period. 

9 Frag,  xii  Tab.  tab.  vii. 


L. 
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let  him  make  it  good for  the  word  sarcito  has,  according  to 
Festus,1 *  this  signification, — in  XI L Tabulis  Servius  Sulpicius  ait 
significare  damnum  solvito  prastare .e 

Legislative  The  system  upon  which  the  laws  of  the  Twelve  Tables  were 

TVdve^bf*  fConstructe<^  deserve  to  be  adopted  by  all  modem  legislators.  The 
as^conuasted § * * * *  ***  Decemviri  rejected  all  details  and  provisions  for  special,  individual, 
with  that  of  or  exceptional  cases,  laying  down  certain  broad  principles  on 
England.  which  it  was  the  business  of  the  judge  to  meet  particular  cases  by 
deduction.  Under  all  circumstances,  the  judge  has,  of  necessity, 
this  discretion,  which  partakes,  in  a modified  degree,  of  the  office 
of  the  legislator.  This,  indeed,  was  the  principle  followed  in  the 
more  ancient  Acts  of  Parliament  in  England.  In  striving  to  de- 
prive the  judge  of  this  limited,  but  wholesome  discretion,  the 
ends  of  justice  are  frequently  frustrated  ; for  when  the  act  is 
general,  the  judge  knows  that  it  is  his  duty  to  apply  it  in  cases 
within  the  meaning  and  general  intention  of  the  statute ; but  when 
he  finds  a number  of  exact  provisions  for  certain  individual  and 
special  cases,  he  is  obliged  to  conclude,  that  those  not  expressly 
mentioned  were  intentionally  omitted  by  the  legislature,  and  there- 
fore cannot  venture  to  import  or  to  infer  anything.  This  has 
in  some  measure  arisen  from  the  extended  summary  jurisdiction 
given  to  magistrates  of  latter  years  in  many  minor  cases,  and  is 
one  of  the  necessary  inconveniences  attendant  on  superseding  the 
jury  system,  under  which  the  judge  leaves  it  to  the  jury  to  say 
u whether  the  plaiijtiff  have  received  any  damage,  and  if  so,  to 
what  amount,  and  to  assess  the  value  of  such  injury  accord- 
ingly,”  a discretion  which  the  Legislature  has  hitherto  hesitated 
to  intrust  to  a justice  of  peace,  who  would  be  more  competent 
and  impartial.  There  appears,  on  the  other  hand,  no  reason 
why  this  expression  of  opinion  as  to  matters  of  fact,  should  not 
be  equally  left  to  the  judge,3  though  a middle  course  may  be 
imagined  whereby  the  judge  finds  the  fret,  and  the  jury  assess 
the  amount  of  damage. 


§ 1920.  I 

Practice  in  Up  to  the  period  at  which  the  Aquilian  law  was  passed,  the 

of  Praetors  must  have  exercised  their  discretion  in  cases  of  damnum 

daraaVbcfbre  injuria  datum  bv  means  of  the  Edict,  or  the  populus  must  havi  1 
the  passing  of  passed  certain  laws  to  meet  the  exigencies  of  particular  cases 

the  Aquilian  Qf  thiS  description,  of  all  of  which  the  want  of  classical  evidence 

leaves  us  in  perfect  ignorance  up  to  the  time  at  which  we  first 
meet  with  the  Aquilian  law,  of  the  epoch  and  author  of  which 
we  are  just  as  much  in  the  dark  as  with  respect  to  the  provisions 
of  the  Twelve  Tables.  Ulpian4  writes — §>u(B  lex  Aquilia  plebis - 


1 Ad  hanc  vocem. 

9 fac.  Revard.  ad  L.  L.  xii.  Tab.  c.  24. 

9 Under  the  County  Court  Acts,  9 Sc  xo 

Vic.  c.  95,  12  k 13  Vic.  c.  101,  13  k 14 


Vic.  c.  61,  14  k 15  Vic.  c.  92,  this  is  so, 
and  there  is  a bill  before  the  Legislature  to 
extend  the  principle  to  the  superior  coasts. 
* P-  9i  »»  «» h 
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citum  est , quum  eam  Aquilius  tribunus  plebis  a plebi  rogaverit . 
This  could  not  have  been  the  celebrated  jurist  C.  Aquilius 
Gallus,  the  inventor  of  the  Aquilian  stipulation  already  alluded 
to,1  and  who  flourished  as  a contemporanr  of  Cicero,  a.u.c.  690, 
or  b.c.  63,  because  Quintus  Mucius  ocaevola,  who  was  mur- 
dered a.u.c.  672,  b.c.  101* — therefore,  eighteen  years  before 
Gallus — mentions  the  Aquilian  law  as  in  force  in  his  time.3 

Cicero,  too,  pientions  this  law,4 — L.  Cesulenum  adcusatorem 
de  plebe jam  senem  audivisse , quum  ab  L,  Sabellio  mulctam  lege 
Aquilia  de  justitia  petivisset , whence  it  is  supposed5  that  the  law 
was  introduced  by  L.  Aquilius,  P.  F.  L.  N.  Gallus,  tribune  of 
the  people,  a.u.c.  572,  or  b.c.  201,  and  praetor  in  Sicily  577 
A.u.c.,  which  would  give  this  law  a respectable  antiquity.6  How- 
ever this  may  be,  it  is  clear  that  the  law  is  anterior  to  Cicero,  and 
even  Scaevola. 


§ 1921. 

The  Aquilian  law  has  been  supposed  to  contain7  many  heads 
or  chapters,'  we  now  find  that  it  consisted  in  three  only ; 8 nor  do 
we  find  anything  in  it  respecting  the  penalty  of  a fine  of  double 
amount,  or  of  a noxal  action.9 

The  first  of  these  three  chapters  treated  of  animals,  mancipi , or 
those  .which  partook  of  something  approaching  the  nature  of  real 
property,10 — a distinction  abolished  by  Justinian.  These,  we  have 
already  seen,  were  slaves  and  beasts  of  burden.  It  extended, 
moreover,  to  gregariously  pasturing  beasts.  The  penalty  for 
malicious  mischief  to  such  is  the  greatest  value  which  they  would 
have  realized  within  the  year  last  past.  The  words  of  the  law 
are  as  follows  : — Qui  servum  servamve  alienum  alienamve , quadru- 
pedem vel  pecudem  injuria  occiderit , quanti  id  eo  anno  plurimi  fuitj 
tantum  as  dare  domino  damnas  esto,11  Here  the  object  of  the  mali- 
cious mischief  must  be  a male  or  female  slave,  or  some  domestic 
animal  used  either  for  the  purpose  of  labor  or  the  food  of  man, 
or  those  capable  of  domestication  j since  otherwise  beasts,  fera 


1 S *858  ct  sq.  fa.  op.  j Cicero  was  consul, 
*»®x.  690. 

*$46,  fa.  op.  where  the  other  view  is 
iaciden  tally  adopted,  aed  quaere  ? 

t *’  39’  pr\*  ?*  9»  **  27>  $ 22  > 

L V.  Gravina  de  orig.  jur.  civ.  c.  60,  p.  97 ; 

lo*  Bertrand  Ictorum.  2,  9,  9;  Gravina 
de  Legib.  et  Sctis.  Rom.  § x.,  p.  748. 

4 In  Bruto,  c.  345  Hotomann  de  Leg. 
P*  i Lam  binus  et  P.  Manutius,  read  de 
^wnno  injuria,  contrary  to  the  authority  of 
jhe  manuscripts,  Cf.  Jan  Grut  Not.  ad 
legem.  Antonhis  Augustinus  thinks 
law  a different  one  from  that  men- 
**®ed  by  Cicero  de  Norn.  prop.  Pand.  p. 
joi>  The*.  Jur.  tom.  1.  Giphanius  and  Rit- 
^«ibiwus  will  road  injuria  instead  of  justitia . 
*OL.  III. 


4 HeineC.  A.  R.  4,  3,  § 4 j St.  Vin. 
Pighii  Ann.  Rom.  tom.  2,  p.  330. 

6 The  decemvirs  legislated  a.u.c.  301, 
B.c.  452. 

I Ger.  Noodt.  ad  L.  Aquil.  c.  1 ; Bal- 
duinusad  eandem,  p.  122. 

8 Gaius  3,  § 210  § 219. 

*1.4,8,  §4;  Gaius,  3 f)  »15. 

10  § 93 1,  h.  op. 

II  P.  9,  2,  2,  pr.  Hotomann  prefers  the 
reading,  quadrupedemve  pccudem,  of  which 
reading  Ger.  Noodt.  approves,  ad  L.  Aquil. 
c.  2.  p.  177  y so  also  Meermann,  p 45,  diss. 
de  rebus  mancipi : the  tenor  of  the  law 
appears  also  to  make  this  reading  prefer- 
able.—ITC 

G G 


Tenor  and 
contents  of  the 
Aquilian  law 
generally. 
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Objects  to 
which  the  fint 
chapter  of  the 
lex  Aquilia 
applied. 

Servi  and  servae. 
Beasts  of  bur- 
den and  gregari- 
ous animals  fit 
for  the  food  of 
man. 


Wild  beasts  not 
protected  by 
this  law. 


natura , not  contemplated  in  this  chapter,  would  be  included. 
The  mischief  must  be  malicious,  or  originating  in  culpable  negli- 
gence. Madmen,  and  persons  coming  under  the  denomination 
of  infants,  are  consequently  not  obnoxious  to  this  law,  because 
such  are  not  legally  responsible  t or  their  actions  j1  nor  such  as 
defend  themselves  with  force  of  arms  against  an  assault,  inasmuch 
as  they  are  only  using  that  right  of  defense  which  nature  justifies, 
provided  always  that  they  use  no  more  violence  fhan  is  necessary, 
by  doing  which  they  render  themselves,  liable  to  be  charged  with 
excess  and  a fortiori , no  one  is  chargeable  with  the  result  of 
mere  accident,  because  then  the  neces^ry  ingredient  of  dolus , or 
malicious  intent,  is  wanting.3  This  is  subject  to  the  very  reason- 
able doctrine,  that  the  person  who  may  be  the  inrtbcent  origin  of 
the  accident  causing  damage  must  be  of  his  own  right,  and  not  either 
engaged  in  an  illegal  act,  or  in  a place  where  he  has  no  business 
to  be,4  and  that  he  be  acting  within  the  limits  of  his  calling.5 


§ 1922. 

The  objects  to  which  the  lex  Aquilia  applied,  were  first  of  all 
slaves,  male  and  female,  because  the  property  of  the  owner  was 
diminished  by  any  damage  done  to  them,  considered  as  resy  and  as 
such  forming  a part  of  the  property. 

The  quadrupedos  vel  pecudes  consisted  of  two  descriptions  of  ani- 
mals ; firstly,  those  qua  collo  et  dorso  domantur , or  those  used  for 
assisting  man  in  his  labor,  which  formerly  belonged  to  the  class  of 
res  mancipi ,6  such  as  horses,  asses,  and  mules  $ and  secondly,  those 
gregarious  animals,  comprehended  under  the  general  denomination 
of  pecus , which  serve  for  the  food  of  man,  and  which  are  fed  in 
flocks  and  herds,  such  as  oxen,  sheep,  and  goats,  and,  it  would  ap- 
pear, swine.7  Caius  calls  the  rest  bestia f or  wild  beasts,  as  bears, 
lions,  tigers,  panthers,  &c.,  because  they  are  neither  capable  of 
being  used  for  burden  nor  fit  for  food  j dogs,®  too,  are  placed  in 
the  same  categorie.10 

Caius  says  elephants  and  camels  are  of  a mixed  nature,  nam  it 
jumentorum  opera  prastant  et  natura  eorum  fera  est ; which  reason 
is,  however,  inexact,  and  cannot  therefore  be  allowed  to  prevail, 
for  a camel  is  a gregarious  animal,  of  the  vaccine  genus,  and  even 
of  a less  wild  nature  in  its  native  country,  than  the  species  bos 
in  its  own ; and  the  same  may  be  said  of  tlephantus . The  true 


1 p.  9»  5»  $ *• 

a P.  9, 2, 45,  $ 4. 

*1-4»  3>§4&  5- 
«P.  9,  2,  II 5 1.  4»  3»  ^ 3. 

* P.  9,  2,  II,  pr. 

• Ulp.  frag,  io,  I. 

7 P.  9,  2,  2,  $ 2. 

9 Vide  et  Varro,  lib.  4,  p.  28,  ed  Bivont ; 
Serv.  ad  Virg.  /Eneid,  4,  v.  158;  Isidorus 
Orig.  12,  2 ; V.  Ampl.  Corn,  van  Byn- 


kershoek  de  rebut  mancipi  et  nec  mancipi, 
c.  6,  p.  H9,tq.}  I.  4»3*$  >• 

P.  9,  2, 2,  $ 2. 

' 10  Dogs  in  England  could  not  be  the  ob- 
ject of  property  until  a late  Act  of  Par- 
liament made  them  capable  of  property 
8 & 9 Vic.  47,  $ 1 j 7 & 8 Geo.  4,  c.  29,$  31. 
Dogs,  however,  and  other  domesticated 
four-footed  brutes,  are  protected  by  the 
third  chapter  of  this  law.  I.  4,  3,  $ 13. 
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reason  is,  tbat  camels  were  little  known  in  Rome,  even  in  the 
zge  of  Caras,  764  a.u.c.,  and  elephants  not  at  all,  seeing  that 
Julius  Caesar  is  said  to  have  killed  the  first  with  his  own  hand,  and 
from  that  fact  to  have  acquired  the  surname  of  Caesar,  the  Punic 
word  for  that  animal.1  They  were  doubtless  unknown  before  the 
Punic  wars,  and  therefore  were  naturally  not  included  among  the 
res  mancipi , and  continued  to  be  looked  upon  as  foreign  animals, 
the  nature  of  which  was  not  precisely,  and  certainly  not  generally 
known  at  Rome,  even  aftef  die  Romans  became  conversant  with 
North  Africa  and  the  East. 


In  assessing  damage  under  the  first  chapter  of  the  Aquilian  Measure  of 
law,  evidence  of  value  is  required,  in  order  that  the  damage  on 
this  behalf  may  be  assessed , according  to  the  highest  value  the  the  year  last 
object  in  question  may  have  borne  within  that  year,  reckoned  P89*- 
backwards  from  the  date  of  the  injury  j2  hence,  if  a slave  had  been 
instituted  heir,  and  lost  his  life  by  the  fault  of  another  before  he 
had  acquired  a vested  interest,  so  as  to  pass  the  property,  the  value 
of  the  inheritance  so  lost  would  be  taken  into  account,  as  in- 


cidental damage  the  pfcnal  sum  being  double  the  amount  of  the 
damage  caused. 


§ 19*3- 

The  second  chapter  of  the  Aquilian  law  had  fallen  into  desuetude  Speculations  of 
as  early  as  the  age  of  Ulpian  ;4  we  had,  therefore,  no  trace  of  it,5 
and  were  reduced,  until  the  discovery  of  the  Institutes  of  Gaius,6  ^ second 
to  speculate  on  its  probable  contents  from  the  analogy  of  the  chapter  of  the 
pnetoris  edict.  §>ui  servum  cervam  alienum  alienam  recepisse , 
fer  sua  sseve  quid  ei  dicetur  dolo  maloy  quo  eumy  eam  deteriorem  ° * 

faceret , in  eum , quanti  ea  res  erit  in  duplum  judicium  dabo.’1  There 
is  so  much  similarity  in  these  words,  with  those  of  the  first 
chapter,  that  it  has  been  supposed  the  praetor  imitated  the  second 
chapter  of  the  Aquilian  law  in  forming  his  edict8  in  like  manner, 
which,  from  its  furnishing  a more  perfect  remedy,  in  respect  of  the 
injury  provided  against,  superseded  the  Aquilian  law,  which  there- 
upon fell  into  desuetude.  This  better  remedy  has  been  supposed  to 
have  consisted  in  the  penalty  of  double  damages  lying  against  one 
who  confessed  the  injuiy,  whereas,  that  of  the  Aquilian  law  lay  only 
where  the  wrong  was  traversed.  Hetc  actio  (pratoria  de  servo 
tmrupu)  etiam  adversus  fatentem  in  duplum  esty  quamvis  Aquilia 
mficiantem  duntaxat  coerceat? 

There  are  other  theories  for  which  Heineccius 10  cites  authori-  Theory  of 
tics  i they  are,  however,  all  less  probable  than  that  above  given.  CuiaciuI- 


>Senr.ad  JEn.  1 290.  The  Arabic  word 
far  1 elephant  is  El  Fit  $ hence  we  see 
wbedce  the  Greek  and  Latin  word  came, 
Akoc,  and  from  HXifarroe,  elephantus. 
*P.  9, 1,  21,  $ 1. 

•P.9,  a,  *3,  pr. 

4 P*  9»  *>  *7»$4* 


* Cuj.  Paradt.  D.  & C.  ad  L.  Aquil. 

• Gaius  Inst.  3,  § 215. 

? P.  11,  3,  I,  pr.  de  servo  corrupto. 

* Chiffledus  de  secundo  capite  Legis. 
Aquili,  tom  y.  The*.  Jur.  p.  874,  sq. 

• Ulp.  P.  4 & 5,  § 2. 

'•A.  R.4,3,  (9. 


Digitized  by  Google 


228 


THE  ROMAN  CIVIL  LAW. 


Text  of  the 
second  chapter 
of  the  Aquilian 
law  discovered 
in  Gaius. 


Distinction  be- 
tween lex 
Aquilia  and 
the  de  servo 
corrupto. 


The  third 
chapter  of  the 
Aquilian  law. 


Cujacius1'  thought  that  this  second  chapter  applied  to  cases  in 
which  the  plaintiff  had  been  deprived  of  some  benefit,  whereby  an 
injury  accrued : as  where  an  ancient  light  was  darkened,  and 
no  easement  existed,  there  was  no  remedy  by  the  ne  lumin- 
ibus officiatur ,*  and  quotes  as  an  instance,  the  arbitrary  punish- 
ment inflicted  by  the  Emperor  Theophilus  upon  Petrona,  for  this 
cause,  related  by  Zonaras,  a sorry  instance  truly  to  adduce  of 
justice.  Cujacius3  gives  another  instance  from  Pliny,4  of  the  remedy 
of  one  who  has  fraudulently  intercepted,  an  anthia,  or  decoy  fish : 
Ferunt  discordem  socium  duci  insidiatum  pulchre  noto , cepisse 
que  malefica  voluntate:  agnitum  in  macello  a socio , cujus  injuria 
erat:  et  damni  formulam  editam  condemnatumque  addidit  Muci- 
anus astimata  lite . This  injury  could,  however,  be  efficiently 
vindicated  under  the  ist  and  3rd  Chapter  of  the  Aquilian  law.3 

We  now  come  to  the  real  tenor  of  the  second  Chapter,  as  given 
by  Gaius  3,  § 215  : Capite  secundo  ( legis  Aquilia')  in  stipulatorem 
qui  pecuniam  in  fraudem  stipulatoris  acceptam  fecerit  quanti  ea  rei 
esset  tanti  actio  constituitur . Upon  which  Gaius  comments, 

§ 216:  §>ua  et  ipsa  parte  legis  damni  nomine  actionem  introduci 
manifestum  esty  sed  id  caveri  non  fuit  necessarium , cum  actio 
mandati  ad  eam  rem  sufficeret , nisi  quod  ea  lege  adversus  in- 
fitiantem  in  duplum  agitur.6 

These  speculative  opinions  have  been  given  in  order  to  shew 
how  widely  commentators  may  be  abroad,  and  at  the  same  time 
how  plausible  their  inferences  may  be. 

§ I924* 

The  distinction  between  the  Aquilian  law  and  the  actio  de  servo 
corrupto  was  duplex  ; the  Lex  Aquilia  was  available  in  cases  of 
dolus  and  of  culpa , but  the  action  for  corrupting  a slave7  only  in 
case  of  malice.  The  Aquilian  law  awarded  a fine,  amounting  to 
double  the  damage  suffered,  where  the  defendent  denied  his 
liability,  but  the  praetorian  action  gave  the  same  remedy  also  in 
cas$s  of  confession8  within*  the  year  ; the  praetorian  action  affords, 
therefore,  in  some  respects  a more  efficient  remedy,  that  is,  if 
brought  within  the  year  ; it,  however,  had  a disadvantage  if 
brought  after  the  expiration  of  the  praetor’s  office,  by  carrying 
simple  damages  only ; still  more  so  when  the  damage  arose  out  of 
a neglect,  and  could  not  be  attributed  to  malice.  Upon  the 
whole,  therefore,  the  praetorian  remedy  was  not  so  far  preferable 
as  Heineccius  is  willing  to  believe. 


§ 1925. 

The  third  chapter  of  the  Aquilian  law  is  not  directed  against 


1 1.  c.  supra. 

* Hein.  A.  R.  2,  3,  § 7;  P.  8, 1,  33 
948,  h.  op. ; Brisson,  A.  R.  i,  19 5 Gibb. 
>ecl.  & Fall.  R.  E.  vol.  6,  ch.  48,  p.  84. 

* Ann.  15,  25,  tom  2,  p.  142. 

4 Hist.  Nat.  9,  59. 


*Ger.  Noodt.  de  L.  Aquil.  1,  p.  176; 
Bynkershoek  Obs.  x,  13,  p.  58  j P.  9,  x, 
27,  § 5 i Id.  21,  § ult. ; Id.  22,  pr. 

0 Gaius  Inst.  § 2x5-216. 

»«.  3. 3»$  *■ 

”*  3»  J>$*- 
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such  as  have  killed  the  slave  or  the  animal  of  another  by  any 
means,  but  against  such  as  shall  have  maliciously  killed  or  injured 
an  animal  not  included  under  the  head  of  gregarious  cattle,  or  who  Term#  °f it- 
in  some  way  had  intentionally  deteriorated  the  property  of  another 
by  burning,  breaking,  spoiling,  or  the  like.  Ulpian1  gives  the 
words  of  it  as  follow: — Cater arum  rerum^  prater  hominem  et 
pecudem  occisos , si  quis  alteri  damnum  faxit,  quod  usserit , fregerit , 
ruperit 2 injuria , quanta  ea  res  erit  in  diebus  triginta  proximis , 
tantum  as  domino  dare  damnas  esto . 3 


The  Aquilian  law,  therefore,  gave  a perfect  remedy  in  all  cases 
of  that  which  the  English  law  terms  malicious  mischief,  and  that 
arising  from  culpable  negligence,  and  corresponds  with  the  de- 
claration in  tort  of  the  English  law  for  the  same  injuries. 

The  seven  conditions,  the  presence  of  which  is  required  to  Qonditions 
inable  a plaintiff  to  take  advantage  of  this  law,  therefore  are — ^fiTbVhi 

That  an  injury  have  been  done  law. 


To  the  property 
Of  another 


By  a freeman, 

Contrary  to  law  and  justice, 
Designedly,  or 

Through  culpable  negligence. 

And  it  now  remains  to  develope  these  positions. 


§ 1926. 

The  term  injury  in  the  context,  damnum  injuria  datum , is  equiva-  Derelopement 
lent  to  id  quod  non  jure  fit , where  in  is  used  in  its  negativing  con‘ 

sense,  and  is  therefore  equivalent  to  illegal,  or  contrary  to  law  and  There  must  be 
justice ; in  short,  a tort  or  tortuous  act.  Injuria  has  also  another  an  injury, 
signification,  that  of  defamation  or  insult  to  reputation,  and  is 
synonymous  with  the  word  contumelia . In  its  third  signifi- 
cation it  is  equivalent  to  culpa , commonly  expressed  as  damnum 
injuria  datum ; and  in  its  fourth  to  iniquitas , or  any  moral 
wrong.3 

Injuria  autem  occidere  intelligitur  qui  nullo  jure  occidit . Itaque 
latronem  qui  occiderit , non  t enetur , utique  si*  aliter  periculum 
eti*Vr*  non  potest  * here  injury  is  synonymous  with  nullo  jure . 

Ulpian  confirms  this  signification  :a  Injuria  ex  eo  dicta  est  quod  non 
jure  fiat)  omne  enim  quod  non  jure  fit , injuria  fieri  dicitur . Hoc 

generaliter ; and  then  he  goes  on  to  give  the  particular  signi- 
fication. Specialiter  autem  injuria  dicitur  contumelia.  Interdum 
injuriae  appellatione  damnum  culpa  datum  significatur , ut  in  Lege 

1 E.  9, 2,  27,  §5.  * Haase  uber  die  culpa  dea  Rom.  Rechts. 

9P.  9,  2,  27,  ^ x3*  Thia  word  is  un-  p.  44,  2nd  ed.  Bonn.  1838. 
fcntood  by  the  more  ancient  jurists  to  be  4 1.  4,  3,  § 2. 

®?walent  to  corrumpo,  and  it  therefore  to  * P.  47,  10,  56. 

be  distinguished  from  frango. 
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Aquilia  dicer t solemus . Interdum  iniquitatem  injuriam  dicemus  i 
nam  cum  quis  inique  vel  injuste  sententiam  dixit  injuriam'**  te 
dictam  quod  jure  et  justitia  caret  quasi  non  juriano ; contumeliam 
autem  a contemnendo . And  again,  the  same  author:  Injuriam 1 
autem  hic  accipere  nos  oportet , non  quemadmodum  circa  injuriarum 
actionem  contumeliam  quandam  ; sed  quod  non  jure  factum  esty  hoc 
est , contra  jus,  id  est  si  culpa  quis  occiderit ; . et  ideo  interdum 
utraque  actio  concurrit , et  legis  Aquilia  et  injuriarum , sed  dua 
erunt  astimationes , alia  damni,  alia  contumeliae.  Igitur  injuriam 
hic  damnum  accipiemus  culpa  datum  etiam  ab  eoy  qui  nocete 
noluit .* 

The  Institutes  explain  it  by  a Greek  paraphrase,  that  being  the 
then  vernacular  language  of  Constantinople,  and  far  more  suscep- 
tible of  fine  distinctions  than  the  Latin. 

Generaliter  injuria  dicitur  omne  quod  non  jure  fit : specialiter , 
alias  contumelia,  qua  a contemnendo  dicta  esty  quam  Graci  vfipu> 
appellant;  alias  culpa,  quam  Graci  (yKXrjpa  (iviicrffm  hfJulpTijpa) 
dicunt  sicut  in  Lege  Aquilia  damnum  injuria  datum  accipitur ; 
alias  iniquitas  et  injustitia  quam  Graci  tiUnlav  (tooidav  kcH 
HbutCav)  vocant , cum  enim  prat  or  vel  judex  non  jure  contra  quern 
pronunciat  injuriam  accepisse 3 dicitur . 

Lastly,4  generaliter  dicitur  injuria  omne  quod  non  jure  fit. 
Specialiter  alia  est  contumelia,  quam  Graci  abudav  vocant ; nam 
cum  prator  noster  adversus  nos  pronunciaret,  injuriam  nos  ac- 
cepisse decimus . Unde  apparet  non  verum  esse  quod  Labeo5  putabat 
apud  prator  em  injuriam  vfipiv  dun  taxat  significare . Communem 
omnibus  enim  juris  esty6  quod  semper  adversus  bonos  mores  fit, 
idque  non  fieri  ali  cujus  interest . Hoc  edictum  ad  eam  injuriam 
pertinet  qua  contumeliae  causa  fit . Hence  we  see,  that  for  the 
purposes  of  the  Aquilian  law,7  injuria  denotes  damnum  culpa 
datumy  damnum  injuria  datumy  or  damnum  quod  non  jure  datum 
esty  and  quod  contra  jus  datum  est . 

With  injuria  in  its  second  and  fourth  significations  of  contumelia 
and  iniquitasy  we  have  for  the  present  no  concern,  and  will  there- 
fore treat  of  them  hereafter,  confining  ourselves  to  the  first  and 
third  significations  of  injuria , viz.,  damnum  datum  and  culpa . 

It  may  sometimes  be  doubted  what  constitutes  an  injury,  or 
correctly  speaking,  a man  cannot  be  said  to  have  sustained  damage 
in  his  property  where  its  value  has  been  increased  by  the  act 
of  another,,  notwithstanding  such  act  may  have  been  done  without 
his  consent,  knowledge  and  wish : thus  if  one  castrate  a slave 
without  the  consent  of  the  owner,  the  value  of  him  as  an  eunuch 

1 P.  9,  x,5,§i.  »P.  47,  10,15. 

* I.  4,  3,  pr.  0 Pithceus  suggests,  commune  enim  omm 

* I.  4,  4,  pr.  j Injuria  eum  adfectsse  5 ei  nomen  injurue,  but  the  whole  of  this 

P.  20,  1,  3,  § x.  passage  is  evidently  very  corrupt. 

4 Coll.  Leg.  Mosaic  tit  2,  § 5 5 Paulus  7 P.  9, 2,  5,  § 1. 
lib.  sing,  et  tit.  de  injuriis. 
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is  increased,1  and  for  this  reason,  the  injury  is  not  within  the  scope 
of  the  Aquilian  law.  Relief  is,  however,  given  in  a different  way. 


§ 1927. 

The  injuries  of  the  Aquilian  law  are  kflling  and  slaying,  wound- 
ing and  mayhem,  burning,  breaking,  and  destroying.  The  killing 
may  be  with  armed  hand  or  otherwise,  occisum  autem  accipere 
debemus , sive  gladio , sive  etiam  fuste , vel  alio  telo,  vel  manibus , 
si  forte  strangulavit  eum  ; vel  calce  petiit , vel  capite , vel  qualiter 
qualiter.*  • The  violence  of  the  blow  is  of  no  importance,  so  that 
it  be  sufficiently  great  under  the  circumstances  to  produce  the 
mischief . . . si  quis  servum  agrotum  leviter  percusserit , et  is  obierit , 
recte  Labeo  dicit  Lege  Aquilia  eum  teneri , quia  aliud  alii  morti- 
ferum esse  solet. 

The  literal  meaning  of  the  law  is  complied  with  then  only  when 
the  death  has  been  caused  immediately,  si  damnum  corpore  corpori 
datum  est . Thus  we  find  Celsus  autem  multum  interesse  dicit , occi- 
derit au  mortis  causam  praestiterit,  non  Aquilia,  sed  in  factum 
actione  teneatur ,s  ut  si  venenum  pro  medicamento  dederit.  Killing, 
therefore,  if  consequent  on  an  act,  is  still  held  to  be  a killing  and 
slaying  within  the  analogy  of  the  law,  though  the  remedy  is  by 
another  species  of  action.  Again, — Si  quis  hominem  alienum  aut 
pecus  ita  incluserit  ut  fame  necaretur  ....  utilis  actio  in  eum 
datur.4  Here  the  killing  is  still  killing,  though  more  remote. 

Wounding  or  mayhem,  vulneratio , follows  the  same  rule,  be  the 
wounding  by  a sharp  instrument,  or  percussione , by  beating,5  or 
manibus , done  by  the  hand,  in  some  way  or  other,  such  as  tearing 
out  an  eye  6 ( for  which  our  transatlantic  descendents  have  invented 
the  word  gouging),  by  biting,7  or  otherwise. 

Mayhem,  in  the  English  law,  is  depriving  a man  of  the  use 
of  such  members  as  are  useful  to  him  in  fighting,  and  is  a public 
offense  because  the  value  of  his  services  to  the  state  is  diminished. 
Cutting  and  wounding  was  made  a distinct  offense  under  an  act 
of  Parliament  called  Lord  Ellenborough’s  act.8 

Burning,  breaking,  or  destroying,  ustio,  fractio , ruptio , includes 
all  the  remaining  species  of  damage — with  this  difference,  that  it 
applied  to  inanimate  objects ; and  these  words  have  a like  extended 
meaning.  Quamquam  poterit  sola  rupti  appellatio  in  omnes  istas 
causas  sufficere , ruptum  enim  intelligitur  quod  quoque  modo 
corruptum  est  ® unde  non  solum  fracta  aut  usta  sed  etiam  scissa  et 
coDisa  et  effusa  et  quoque  modo  perempta  atque  deteriora  facta 
hoc  verbo  continentur.  Hence  rupta  is  the  most  general  term, 
including  all  the  others,  and  equivalent  to  perempta  or  deteriora 


1 P.  9, »,  *7,  i 18. 
7»  \ i. 

§ i6. 

•P-9,2,  xi,  % 3. 


* p-  9>  5*>  § «• 

7P.  9,  2,  11,  §5. 

• 7 Will.  4,  k 1 Vic.  c.  85,  § a. 
’I+,3.%»3- 


Nature  of  the 
injuries  included 
under  the 
Aquilian  law, 
killing  and 
wounding. 


Immediate 
damage  to  the 
person. 


To  inanimate 
objects,  ustio, 
fractio,  receptio. 
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Effusio. 


Corruptio. 


To  property. 


facta . Strictly  speaking,  usta  applies  to  things  damaged  by  burning, 
but  it  does  not  necessarily  apply  to  consumed  or  combusta , although 
the  law  of  the  Twelve  Tables  used  it  with  reference  to  dead 
bodies.1  Fracta  may  be  a constructive  breaking  by  tearing*  or 
compression,  or  by  any  means  whereby  parts  otherwise  coherent 
are  disintegrated,  si  quis  vestimenta  sciderit  vel  inquinaverit.3 
. fiy  effusio  is  understood  not  only  the  pouring  out  to  waste,  but 
also  such  a confusio  or  mutatio  as  deteriorates  the  original  sub- 
stance   qui  vinum  spurcavit  vel  effudit  vel  acetum 

fecit  vel  alio  quoque  modo  vitiavit.4 

All  these,  however,  are  covered  by  the  general  expression 
rumpere , a word  of  very  large  signification  in  the  Latin  language 
apart  from  its  technical  legal  meaning.  Thus,  Cicero  says,5  abiit  . 
excessit  evasit  erupit , c<  he  has  broken  away,”  et  mutus  erupit»6  It 
includes  even  the  word  vulneravit ,7  thus  : — Rupisse 8 autem  eum 
utique  accipiemus , qui  vulneraverit,  vel  virgis  vel  coris  vel  pugnis 
occiderit  vel  telo  vel  quo  alio  ut  scinderet  alieni  corpus  vel  tumorem 
fecerit  sed  ita  demum  sed  damnum  injuria  datum  est . 

It  will  cover  tearing,®  throwing  into  the  water,  si  quis  milium 
vel  frumentum  meum  effuderit  in  flumen . . . . frumento  arenam  vel 
aliud  quid  immiscuerit  ut  difficilis  separatio  est;10  overloading  a mule 
whereby  he  was  injured,  si  mulum  plus  justo  oneravit  et  aliquid 
membri  ruperit  $u  or  making  a leak  in  a merchant  vessel,  gathering 
olives  before  ripe*  or  cutting  down  an  unripe  crqp,  or  gathering 
unripe  grapes,  all  amount  to  ruptio  or  corruptio , because  the  word 
includes  every  act  of  deterioration,  and  would  therefore  be  inserted 
to  cover  any  insufficiency  in  the  exact  words  particularizing  the 
grievance  complained  of. 

§ 1928. 

Under  the  word  property  is  included  anything  which  lawfully 
forms  part  of  the  substance  of  another : for  instance,  slaves,  because 
they  are  property  jure  quiritium  ; and  all  those  things  which  were 
termed  res  mancipi , which  were  beasts  of  burden  necessary  to 
assist  man  in  obtaining  his  livelihood,  such  as  beasts  of  draft  or 
burden,  and  those  gregarious  animals,  and  such  as  are  by  nature 
capable  of  being  domesticated  for  the  food  or  protection  of  man- 
kind, and  which,  on  that  account,'  are  capable  of  possession,  and 
in  which  a property  can  be  had ; and  further,  any  other  objects 
not  indued  with  life  and  the  innate  power  of  motion,  in  possession, 
or  upon  which  a proprietary  claim  exists. 


1 Ne  intra  urbem  uretur. 

* In  some  parts  of  England  it  is  so  used  ; 
a garment  is  said  to  be  broken,  if  torn. 

* P.  9, 1,  27,  $ 18. 

‘P.  9,  2,  27,  $ 1J. 

* In.  Cat.  2.  6 Orat.  20. 

’ P-  9>  *>  *7»  $ 34- 

! ?!  9>  ».  *7.  * »7-  ' 

9  Id.  § 18. 


10  Id.  § 19,  20.  This  would  apply  to 
sanding  sugar,  wetting  coals,  watering  wine, 
putting  plaster  of  Paris  or  bone-dust  into 
Hour,  coffin-wood  or  chicory  into  coffee, 
red  precipitate  of  mercury  into  cayenne 
pepper,  sloe  leaves  into  tea,  dust  into  pep- 
per, or  any  other  of  the  usual  sources  of 
profit  of  retail  traders. 

11  M.  i *3»  § *4.  $ *5- 
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§ 1929. 

That  the  injury  must  be  done  to  the  property  of  another  Of  another, 
is  sufficiently  evident,  but  a perfect  property  in  the  object  is  not 
indispensable,  a qualified  property  suffices  \ thus,  if  the  owner 
hypothecate,1  accommodate, 9 hire,3  or  otherwise  bail  the 
object  to  another,4  he  still  retains  sufficient  interest  therein  to 
enable  him  to  maintain  an  action  under  the  provisions  of  this  law  ; 
for  injured  interest  is  the  basis  of  the  action,3  be  the  damage  direct 
or  indirect,6 

§ *930- 

The  injury  must  be  caused  by  a free  man,  because  if  a slave  be  By  a free  man. 
the  means  whereby  it  arise,  the  remedy  would  be  by  a noxal 
action,  such  injury  being  technically  termed  noxia,  and  the  slave 
who  caused  it  noxa : on  the  other  hand,  if  done  by  an  animal,  the 
property  of  another,  it  is  a pauperies ; and  in  both  these  cases 
another  remedy  is  given  which  cannot  apply  as  against  a free  man, 
because  the  owner  has  the  option  of  paying  the  damage  done  or 
surrendering  the  injuring  slave  or  animal,  on  the  ground  that  he 
ought  not  to  be  liable  beyond  the  value  of  such  : the  remedy  is  of 
a different  nature,  and  based  on  a different  principle,  and  therefore 
does  not  come  under  the  Aquilian  law,  which  was  introduced  for 
relief  against  injuries  of  another  nature. 

$ *931- 

The  act  must  have  been  done  injuria , that  is,  contrary  to  law  Contrary  to  Uw 
and  justice;  because,  if  injury  be  the  consequence  of  a lawful  and  justice, 
act,  the  origin  of  it  is  not  wrongful,  the  doer  is  therefore  not 
chargeable,  which  he  is,  if  the  ill  result  from  his  performing  an 
illegal  act.  The  moderamen  inculpatae  tutela  is  an  instance  of  a 
justifiable  injury ; thus,  if  one  make  an  illegal  attack  with  the 
view  of  slaying,  wounding,  or  robbing  another  who  cannot  other- 
wise save  nimself,  than  by  killing  or  wounding  such  aggressor/ 
such  person  is  said  to  have  had  resort  to  a defence  or  safeguard, 
tutela,  called  inculpata , because  no  blame  attaches  to  it ; and 
moderamen,  because  he  has  used  moderation,  or  nothing  beyond 
Moderate  violence,  or  that  necessary  for  the  protection  of  his  life, 
hnab,  or  property.  This  eminently  applies  to  women,  who  may 
defend  themselves  from  violation  by  slaying,  wounding,  or  crippling 
the  aggressor. 

This  doctrine  is  folly  recognized  by  the  English  law,  in  the  se 
defendendo  pleadable  to  a trespass  vi  et  armis,  we  allegation  in  the 


‘P-9,  30,  S 15  P-9*  *>541  P-9* 

2,  it. 

* ?•  9*  *»  *7»  S 30;  Id.  $ 345  P-  9»  *» 
"li95  P#  *9»  *»  4X- 
'P-9»*»*7»9  M- 
P-9»*»  i*  tc  iS;  P.  9. 

# P-  9»  *»  1*»  h * i W-  10,  la,  & 17  5 
VOL.  III. 


Id.  27,  % 14  5 Id.  2 5 Voet.  L.  9,  T.  2, 
$ 10  $ Cocceii  cod  qu.  7 ; Noodc.  ad  L.  Aq. 
(oper.  T.  1)  c.  11. 

• P.  o,  a,  5,  § ult. ; Id.  6 & 7 j P.  19, 
*»13»9  4- 

7 P-  9»  *»  45  !•  4*  3»  9 *• 
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Designedly. 


Calpe  et  dolas 
L.  Aq. 


plea  being  molliter  manus  imposuit , and  in  confession  and  avoidance, 
“ that  he  did  a little  beat  the  plaintiff,”  to  which  the  plaintiff  is  at 
liberty  to  reply  de  injuria  and  excess ; and  the  issue  of  fact  be- 
tween the  parties  is,  whether  the  defendent  used  more  violence  than 
was  necessary  for  repelling  an  illegal  act  on  the  part  of  the  plaintiff. 

The  injury  must,  therefore,  arise  out  of  a tortuous  act,  or  be 
consequent  on  the  performance  of,  and  result  from  an  illegal  or 
prohibited  deed ; for  a schoolmaster  may  moderately  castigate  a 
scholar  so  that  he  excede  not  the  bounds  of  moderation.1 


§ I932, 

The  act  resulting  in  damage  must  have  been  done  designedly 
with  malice  aforethought , and  intention  to  injure  and  cause  damage » 
for  the  absence  of  design  renders  the  damage  the  result  of  mere 
accident,  for  which  no  one  is  to  be  held  liable.  The  casus  for- 
tuitus is,  however,  divided  by  so  narrow  a line,  from  a very  slight 
degree  of  neglect,  that  the  consideration  of  the  doctrine  of  the 
culpa,  as  applied  to  the  Aquilian  law,  must  necessarily  have  the 
precedence  over  that  of  the  casus • 

Instead  of  damnum  injuria  dare , sometimes  injuria  dare  is  sim- 
ply used,9  or  injuriam  faceres 3 even  culpa  dare  is  to  be  met  with, 
§>ui  cum  aliter  tueri  se  non  possent , damni  culpam  dederit  innoxii 
sunt . Vim  enim  vi  defendere  omnes  leges  omniaque  jura  permit - 
tunt; 4 hence  culpa  is  synonymous  with  injuria , though  the  latter 
is  a larger  word. 

The  second  juristical  signification  of  culpa  is  dolus,  upon  Which 
Hasse  remarks : Wir  haben  also  nun  die  zweite  juristiscbe 

Bedeutung  von  culpa5  welche  noch  immer  dolus  in  sich  fasst» 
Culpa  heisst  damach  Zurechnung  oder  vielmehr  der  Zustand,  das 
Verhaltniss  des  Handelnden  zur  Handlung  in  welchem  Zurech- 
nung  eintritt.  And  this  seems  consonant  with  the  technical  legal 
Latinity  :c  Et  ideo  quarimus , si  furiosus  damnum  dederit , an  Legis 
Aquili*  actio  sit ? Et  Pegasus  negavit:  quae  enim  in  eo  culpa  sit, 
cum  suae  mentis  non  sit  ? Et  hoc  est  verissimum  s cessabit  igitur 
Aquili a actio : quemadmodum , si  quadrupes  damnum  dederit  . • • 
Sed  et  si  infans  damnum  dederit , idem  erit  dicendum . Quod  si 
impubes  id  fecerit , Labeo  ait,  quia  furti  teneatur f teneri  et  AquiHa 
eum:  et  hoc  puto  verum,  si  sit  jam  injuriae  capax.  An  animal,  a 
child,  or  a madman  (furiosus),  are  not  injuri * capaces , because 
in  iis  nulla  culpa  est,  they  cannot  be  held  accountable  for  their 
actions.  We  then  have  a very  involved  case  of  culpa,*  arising  out 
of  a tortuous  act,  and  injury  consequent  thereupon.  Tabernarius 
in  semita  noctu  supra  laptdem  lucernam  posuerat , quidem  praeteriens 
eam  sustulerat , tabernarius  eum  consecutus  lucernam  reposcebat  et 
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fkgmtem  retinebat : ille  flagello,  quod  in  manu  habebat  in  quo  dolor 1 
intret,  verberare  tabernarium  caperat  ut  se  mitteret . Ex  eo  majore 
rixa  facta , tabernarius  ei  qui  lucernam  sustulerat , oculum  effoderat. 
Gmuiebat  mum  damnum  injuria  non  videtur  dedisse , quantam  prior 
flagello  percussus  esset  ? Respondi : nisi  data  opera  effodisset  oculum , 
nen  videtur  damnum  injuria  fecisse , culpam  enim  penes  eum,  qui 
prior  flagello  percussit  fresidere.  Sed  si  ab  eo  non  prior  vapulasset , 

sed  cum  ei  lucernam  eripere  vellet  rixatus  esset , tabernarii  culpa 
factum  videri . 

Here  the  origin  of  the  injury  is  looked  to,  and  the  culpa  made 
equivalent  to  dolus.  The  case  of  a collision  of  two  vessels  dis- 
tinguishes between  accident  and  culpable  negligence.*  Si  navis 
contra  se  venientem  obruisset , aut  in  gubernatorem  aut  in  ducatorem 
actionem  competere  damni  injuria . Alfrenus  ait : Sed  si  tanta  vis 

Bavi  facta  sit  quae  temperari  non  potuit,  nullum  in  dominum  dan- 
dam actionem , sin  autem  culpa  nautarum  id  factum  sit , puto 
Aquilia  sufficere . This  might  be  dolus , or  negligent  ia,  for  imperitia 
or  infirmitas  culpae  adnumeratur ,3  and  in  the  same  sense,  but 
clearer,  Callistratus  says  : Si  de  pluribus  haredibus  quibusdam 
invitis  aut  ignorantibus  apertum  erit  testamentum,  non  amittunt 
portiones  suas  qui  culpa  carent .4 

The  principle  here  enunciated  is  volenti  et  consentienti  non  fit 
injuria,  and  is  applied  conversely. 

Mora5  throws  the  onus  of  culpa  on  the  morosus , and  is  there- 
fore equivalent  to  culpa  ,*  thus,  Sequitur  videri  de  eo  quod  actores 
constituerunt,  quotiens  culpa  intervenit  debitoris,  perpetuari  obliga- 
tionem, quemadmodum  intelligendum  sit . Et  quidem  si  efficerit 

promissor,  quo  minus  solvere  possit,  expeditum  intellectum  habet  con- 
stitutio, si  vero  moratus  sit  tantum  est . This  is  the  widest  sig- 
nification of  all  which  can  be  attached  to  culpa . 

§ ^933- 

No  doubt  exists  as  to  the  degree  of  culpa,  which  attaches  on 
account  of  damage  done  within  the  Aquilian  law,  because  in  lege 
Aquilia  et  levissima  culpa  venit ; 6 hence  any  negligence,  short  of 
mere  accident,  suffices  to  render  the  defendent  liable  : ac  ne  si 
quidem  hac  lege  tenetur  qui  casu  occidit,  si  modo  culpa  ejus  nulla 
inveniatur  J ........  In  hac  actione  qua  ex  hoc 

tapituk  oritur,  dolus  et  culpa  punitur.  Ideoque  si  quis  in  stipulam 
suam,  vel  spinam  comburenda  ejus  causa,  ignem  immiserit , et  ulte- 
rius evagatus  et  progressus  ignis  alienam  segetem  vel  vineam  laseri t, 
requiramus,  num  imperitia  ejus  aut  negligentia  id  accidit.  Nam 
si  die  ventoso  id  fecit,  culpae  reus  estj  nam  et  qui  occasionem 
prcstat,  damnum  fecisse  videtur.  In  eodem  crimine  est,  et  qui  non 
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observavit , ne  ignis  longius  procederet . ./ft  si  omnit  quae  oportuit 
observavit,  vel  subita  vis  venti  longius  ignem  produxit  caret 
culpa.1 *  ' 

This  is  a special  case,  and,  like  all  questions  involving  nqfk 
gence,  must  depend  entirely  upon  the  particular  cttciimstaiim^ 
with  which  it  is  connected. 

In  a former  place,9  it  was  a question  of  the  negligence  nec» 
sary  to  attach  liability  on  particular  contracts ; and  a great  dificuhf, 
there  arose  in  distinguishing  between  the  grades  on  account  m 
different  qualificating  adjectives  being  used : it  was  then,  however, ' 
shewn  that  all  degrees  should  be  rejected  upon  the  ground  of  saefc 
degrees  of  comparison  not  being  relative  to  one  another,  but  rW 
tive  to  the  circumstances  5 in  the  present  case,  the  question  do*; 
not  arise,  because  the  least  possible  negligence  involves  liabdkjfci 
It,  therefore,  is  here  sufficient  to  ascertain  what  is  positively'# 
want  of  diligence,  or  to  fix  the  point  which  separates  neffigaum* 
from  mere  accident.  Is  autem  injuria  occidisse  intelligitur , aqdp 
dolo  aut  culpa  id  acciderit  nec  ulla  alia  lege  damnum  quod 
injuria  datur  reprehenditur  itaque  impunitus  est,  qui  sine  cuiprtf» 
dolo  malo,  casu  quodam  damnum  committit.9  « 1 

Now  the  above  cited  passage,  respecting  the  burning  of  mi 
contains  several  hypothetical  propositions, — and  the  first  quesfaf 
asked  is,  whether  the  damage  by  fire  arise  from  ignorance  or  Man#» 
able  neglect  ? this  certainly  starts  a difficuly,  on  account  of  theUM 
of  the  word  imperitia  for  imperitia  culpae  adnumeratur . It  W» 
be  remembered  that,  to  found  an  action  under  the  AquStan  taaf. 

% malice  is  a necessary  ingredient : this  malice  may  either  fcfc- 

The  doctrine  of  directly  proved  or  implied  by  imputation,  and  such  imputatio  isSf^ 
imputation.  be  very  widely  construed,  because  he  who  does  not  take  very  gvMfr 
care  is  held  to  be  reckless  of  his  neighbour’s  property — a nde  bv 
troduced  on  account  of  the  extreme  difficulty  of  ascertaining  thf' 
animus  quo  of  an  individual  who  has  done  injury  to  the  property 
of  another. 

Imperitia  in  the  present  case,  therefore,  must  not  be  consident 
in  its  legal  meaning,  but  as  placed  in  opposition  to  culpa  5 for  if  * 
blameable  imperitia  were  meant,  liability  would  clearly  be  con- 
sequent upon  it,  as  will  be  seen  hereafter.  Burning  the  straw  atifv 
rubbish  on  a calm  day  would  be  excusable,  but  blameable  eft 
windy  day,  because  in  such  case  an  opportunity  is  afforded  whuMyr 
damage  may  happen  j and  in  like  manner,  if  he  allow  the  fire-*' 
bum  too  fiercely  so  that  the  sparks  fly  about ; but  if  he  burn  kb- 
weeds  on  a calm  day  and  keep  his  fire  low,  but  a storm  of 
wind  suddenly  arising  drive  the  sparks  about,  then  he  is  held 
excused,  because  he  cannot  foresee  such  a circumstance,  and 
therefore  cannot  have  intended  mischief : this  view  is  supported  by 

1 P.  9,  2,  30,  § 3.  * Gaiui  Inst.  3 $ xi. 
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the  following  passage, — in  which  the  word  imperitia  is  used  in  the 
legal  sense,  and  one  diametrically  opposed  to  that  in  which  it  is 
employed  in  the  last  passage  and  culpa  adnumeratur ; 1 thus, 
Impetu  quoque  mularum , quas  mulio  propter  imperitiam  retinere 
non  potuit,  si  servus  tuus  oppressus  fuerit , culpae  reus  est  mulio.2 
Being  a professed  muleteer,  he  is  liable  for  his  want  of  skillfulness, 
and  this  is  good  law  in  Westminster  Hall,  for  an  action  will  lie ; 
and  damages  are  recoverable  against  the  driver  of  a public  carriage 
for  u unskillfully,  carelessly,  and  negligently  driving  the  said  carriage 
whereby  a damage  accrued  to  the  plaintiff;”  but  the  unskillful- 
ness, carelessness,  and  negligence,  must  be  proved  as  laid,  for 
should  it  turn  out  that  the  driver  was  sufficiently  skilled,  and  used 
all  the  care  which  a prudent  man  would  under  the  circum- 
stances, having  neglected  no  means  in  his  power  to  prevent  the 
injury,  then  it  will  be  adjudged  to  be  the  result  of  pure  accident, 
and  the  verdict  must  be  for  the  defendent ; and  the  same  applies  to 
an  action  against  a proprietor  of  a hackney  carriage  for  the  in- 
sufficiency of  such  carriage,  in  consequence  whereof  it  breaks 
down,  and  the  plaintiff  is  injured.  The  Roman  law,  however, 
goes  quite  as  far  as  the  English  ; for  the  same  fragment  continues, 
Sed  si  propter  infirmitatem  eas  retinere  non  potuerit , eum  alius 
firmior  retinere  eas  potuisset  aeque  culpae  tenetur.  The  term 
infirmitas  must  here  be  interpreted  by  unskillfulness,  not  mere 
physical  strength,  and  cum  alius  firmior , by  more  efficiently,  which 
should,  however,  be  subjected  to  some  limitation,  and  such  will  be 
ordinary  competency  to  perform  the  duty  he  holds  himself  out  so 
to  perform ; since  otherwise,  there  might  possibly  exist  but  one,  the 
best  of  all  possible  muleteers,  who,  under  the  circumstances,  would 
have  been  exculpated  ;3  the  same  observation  applies  to  the  case  of 
the  savage  dog,  sed  et  si  canis , cum  duceretur  ab  aliquo , asperitate 
sua  evaserit , et  alicui  damnum  dederit , si  contineri  nrmius  ab  alio 
potuit,  vel  si  per  eum  locum  induci  non  debuit  hac  actio  {de 
pauperie)  cessabit , et  tenebitur  qui  canem  tenebat. 

Hasse4  therefore  is  correct  in  observing  that  the  greatest  amount 
of  care  or  diligence  must  be  exercised  in  order  to  exculpate  a 
person  inculpated  under  the  Aquilian  law,  Die  Aquilia  erfordert 
das  Aeusserste  der  Sorgfalt,  damit  keine  Culpa  eintrete : sie 
verlangt  aber  nicht  mehr  als  den  Fleiss,  welche  fleissige  Maenner 
gewhcenlich  anwenden  : folglich  gchcert  niemals  mehr  zur  Ver- 
meidung  der  culpa,  als  mithelmaessiger  Fleiss  nach  der  gewcehn- 
ichcr  Anstrengungsfaehigkeit  eines  Menchen  berechnet,  und 
was  darueber  hinausliegt,  gehoert  schon  zum  casus  fortuitus  und 
wird  keines  weges  zugerechnet,  wenn  gleich  jemand  die  physische 
tUBKbe  4cs  schaedlichen  Ereignisses  gewesen. 

tC  »w- 
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$ I934- 

We  now  come  to  certain  special  cases  in  which  the  imputable 
blame  is  regulated  according  to  particular  circumstances.1  Si 
putator  $ x arbore  ramum  cum  dejicerit,  vel  machinarius  hominem 
pratereuntem  occidit , ita  tenetur , si  is  in  publicum  decidat , nec  ille 
proclamavit  ut  casus  ejus  evitare  possit . Sed  Mucius  etiam  dixit 
si  in  privato  idem  accidit , posse  de  culpa  agi : culpam  autem  esse 
cum  quod  a diligente  provideri  poterit,  non  esset  provisum,  aut 
tum  denunciatum  esset,  cum  periculum  evitari  non  posset.  Secun- 
dum quam  rationem  non  multum  refert  per  publicum  an  per  pri- 
vatum iter  fieret  cum  plerumque  per  privata  loca  vulgo  iter  fiat . 
£{uod  si  nullum  iter  erit  dolum  duntaxat  prastare  debet , ne  im- 
mittat in  eum , quem  viderit  transeuntem , nam  culpa  ab  eo  exigendo 
non  est,  cum  divinare  non  potuerit  an  per  eum  locum  aliquis  transi- 
turus sit . 

Here  no  distinction  is  made  between  a public  and  private  way, 
provided  always  that,  in  either  case,  the  woodcutter,  who  cannot 
prevent  the  tree  from  falling,  cry  44  heads  below, ” or  44  gardee 
loo,”  * and  this  upon  the  principle  that  both  species  of  roads  are 
equally  subject  to  pttsage  : if  he  did  not  cry,  blame  is  imputable, 
because  ft  is  possible  the  woodcutter  might  have  waited  to  let 
slip  the  arm  of  the  tree  upon  the  passer  by.  If,  therefore,  he  did 
all  that  a careful  man  could  under  the  circumstances  have  done, 
no  evil  intention  is  imputable. 

Now  if  there  be  no  road,  a mischievous  intention  is  the  less 
probable,  and  therefore  is  not  imputable,  but  must  be  proved ; nor 
is  he  even  required  to  call  44  gardee  loo.”  This,  then,  is  the 
meaning  of  dolus  in  this  passage,  which  is  confirmed  beyond  a 
doubt  by  that  which  follows, — 44  because  he  cannot  expect  that 
any  one  will  pass  that  way.”  In  other  words,  because  the  most 
mischievous  mind  cannot  be  supposed  to  speculate  on  so  im- 
probable a contingency. 

The  following  very  remarkable  case  is  mentioned  in  the 
Digest3  : — Si  quum  pila  quidam  luderent,  vehementius  quis  pili 
percussa  in  tonsoris  manus  eam  dejecerit,  et  sic  servi,  quem  tonsor 
radebat,  gula  sit  pracisa,  adjecto  cultello,  in  qtiocunque  eorum 
culpa  sit,  eum  lege  Aquilia  teneri.  Proculus  ait,  in  tonsoris  esie 
culpam.  Et  sane  si  ibi  tondebat,  ubi  ex  consuetudine  ludebatur 
vel  ubi  transitus  frequens  erat,  est  quod  ei  imputetur.  S^uamvh 
nec  illud  male  dicatur,  si  in  loco  periculoso  sellam  habenti  tonsori 
se  auis  commiserit,  ipsum  de  se  quceri  debere. 

It  must  be  premised  that  the  barbers  in  Rome  were  in  the 
habit  of  exercising  their'  calling;  in  public,  having  a moveable 
shaving  stand  for  the  purpose.  Barbers  have  ever  been  renowned 

1 P.  9,  2,  31.  “ heads  below,**  clearly  corrupted  from 

9 In  Scotland  this  is  the  equivalent  of  “ gardes  vous,**  or  perchance  “ lieu.** 
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as  the  greatest  purveyors  of  news,  and  not  unjustly;  it  is  still 
so  in  England,  and  in  France  notoriously  so.  In  eastern  countries 
all  the  gossip  may  be  heard  at  the  u berberV*  shop.1  The 
case  above  reported  might  more  easily  happen  than  might  at  first 
be  supposed,  since  the  barber  naturally  set  up  his  stand  in  the 
place  of  the  greatest  frequence,  because  there  he  would  have  the 
best  chance  of  custom,  and  in  such  open  places  people,  it  would 
appear,  amused  themselves  with  gossip  and  various  sorts  of  games,* 
and  among  others,  hockey  or  fives ; and  not  only  this,  but  all  freely 
exercised  their  respective  trades  in  the  open  street,  to  the  in- 
convenience of  the  passers  by,  Domidan,  it  would  seem,  not 
only  put  an  end  to  these  obstructions,  but  otherwise  ameliorated 
the  state  of  the  city  by  an  improvement,  as  well  as  by  a metro- 
politan police  act,,  whichjs  alluded  to  by  Martial3  : — 


Abstulerat  totam  temerarius  institor  urbem, 
lnque  suo  nullum  limine  limen  erat . 
y ussisti  tenues , Germanice  crescere  vicos  ; 

Et  modo  qua  fuerat  semita , facta  via  est: 

Nulla  catenatis  pila  est  pracincta  lagenis . 

Nec  Prator  medio  cogitur  ire  luto . 

Stringitur  in  densa  nec  caeca  novacula  turba ; 

Occupat  aut  totas  nigra  popina  vias. 

Tonsor , caupo,  coquus , lanius  sua  limina  servant , 

Nunc  Roma  est , nuper  magna  taberna  fuit . 

At  Athens  these  dealers  were  confined  to  one  place,  termed  the 
Macellum  4 

Dum  hac  loquimur , interea  loci  ad  macellum  ubi  advenimus , 
Concurrunt  lati  mi  obviam  cupedinarii  omnes , 

Cetarii , lanii , coqui,  fartores,  piscatores , aucupes 
Quibus  et  re  salva  et  perdita , profueram  et  prosum  sape . 


As  a direct  mischievous  intention  can  hardly,  in  this  case 
even,  be  imputed  to  the  barber,  who  can  have  had  no  interest 
in  cutting  the  slave's  throat  instead  of  his  beard,  we  must,  there- 
fore, consider  the  barber  to  have  been  held  so  careless  of  whether 
mischief  happened  to  his  customer^  or  not,  as  to  amount  to  an 
imputation  of  malice.  The  barber  would  not,  however,  have 
been  held  liable,  if  he  had  established  his  shaving  booth  in  a place 
where  hockey  or  fives  was  not  played,  and  where  he  was  not 
liable  to  accidents  from  the  great  frequence  of  people.  In  like 
manner,  no  liability  accrues  on  account  of  a slave  killed  by  chance 


•The  M barbed*  in  the  Arabian  Nights, 
whe  cut  hit  customers’  throats. 

* The  PiUe  Lmsms  must  have  been  fives 
er  hockey,  a game  which  has  now  ob- 
tained a judicial  reputation  from  the  case  of 
Thomas  v.  Roberts,  3 De  Gex  and  Smale, 
751»  Knight  Bruce,  V.  C,  where  it  appears 


that  the  Agapemonian  men  and  women 
play  at  this  eXciting  game  on  Sundays.  Fives 
so  called  because  played  with  the  hand,  or 
five  fingers. 

* Epigr.  7,  61. 

4 Ter.  Eun.  Act  2,  sc.  2, 1.  24. 
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passing  through  a djereed  ground1 : — Si  a jaculantibus  servus  fuerit 
occisus ) Aquilia  locus  est . Sed  «,  quum  alii  in  campo  jacularentur 
servus  per  eum  locum  transierit , Aquilia  cessat , quia  non  debuit  per 
campum  jaculatorium  iter  intempestive  facere . In  the  first 
case  the  slave  was  passing  in  a public  way , where  persons  were 
throwing  the  lance  of  their  own  wrong ; but  in  the  second,  the 
slave  was  passing  through  a djereed  ground  of  his  own  wrong, 
where  persons  were  throwing  the  lance  of  their  own  right.  Qui 
tamen  data  opera  in  eum  jaculatus  est  utique  Aquilia  tenebitur. 
Of  course,  even  in  the  djereed  ground,  if  any  one  threw  at  him 
wilfully,  he  would  be  liable  for  the  damage. 

Nam  lusus  quoque  noxius  in  culpa  est  i*  but  when  the  damage 
results  from  mere  play,  no  liability  attaches  in  case  of  accident : 
Cum  pila  complures  luderent , quidam  ex*his  servulum  cum  pilam 
pracipere  conaretur , impulit , servus  cecidit  et  crus  fregit . Que- 
rebatur^ an  dominus  servuli  Lege  Aquilia  cum  eo , cujus  impulsu 
ceciderat  agere  posset  f Responds  y non  posse  cum  casu  magis  quam 
culpa  videretur  factum .*  Here  the  pushing  the  slave  to  seize 
the  ball  first,  cannot  in  any  way  be  construed  so  as  to  impute 
malice. 


Culpa  In  non 
faciendo,  or 
fault  of  omis- 
sion. 


Omission  of 
diligence  is 
commission  of 
neglect. 


§ *935- 

It  has  been  doubted  by  some  authors  whether  faults  of  omission 
are  to  be  visited  with  equal  severity  with  faults  of  commission , and 
the  distinction  is  certainly  worthy  of  examination.  Generally 
speaking,  the  former  imputes  less  blame  than  the  latter,  but  in 
many  cases  the  two  will  be  found  to  be  equal ; and  in  certain 
cases  the  former  may  evesi  involve  a greater  degree  of  blame  than 
the  latter : in  other  words,  that  faults  of  omission  vary  exactly 
in  the  same  way  as  those  of  commission. 

The  rule  may  be  then  taken  to  be,  that  where  there  is  an 
obligation  to  do,  the  neglect  in  performance,  or  omission  of  due 
diligence,  will  be  equal  to  fruits  of  commission ; and  where  some- 
thing has  been  done  by  way  of  a beginning,  the  omission  to 
continue  to  act  will  be  equal  to  a deed  of  commission.  Such 
is  the  obligation  of  a tutor  to  perform  his  trust,  of  a man- 
datary to  perform  his  commission,  of  a co-heir  to  duly  and  truly 
administer,  of  a commodatary  to  see  the  thing  lent  suffer  no 
damage,  of  a depositary,  of  a partner,  of  a tenent,  and  the  like ; 
and  tnese  obligations  are  strengthened  by  the  persons  charge- 
able having  entered  upon  the  actual  performance  of  the  duty, 
whether  imposed  by  public  authority  or  private  agreement,  which 
is  essentially  the  same  thing,  Donellus  thus  lays  down  the  fol- 
lowing rules  in  such  cases3 4 : — 


P-  9*  >9»  % 4* 

P.  9,  a, 


3 P*  9*  ** 

4 Vide  et  Hasse,  K c.  § 30,  p.  113. 
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(( Whoever  undertakes  an  office  or  business,  is  bound  first  to  Dondiut*s 
consider,  That  he  can  leave  it  alone  if  he  like,  on  foreseeing  dan- 
gcr ; or,  That  he  is  not  competent  to  the  duty.  He  has  the 
option  of  not  acting  in  the  matter : If  he,  however,  do  sq  act, 

and  injury  follow,  instead  of  benefit,  no  one  can  excuse  him* 

On  the  contrary,  if  he  continue  under  the  obligation,  there  arp 
two  grounds  upon  which  he  who  does  not  wish  to  act  or  refrain 
from  acting  may  be  excused. 

u Either  he  was  quite  ignorant  of  his  obligation  to  act — in  such 
case,  activity  cannot  be  expected  of  him* — or  in  his  own  business 
he  would  have  been  inadequate  'to  perceive  that  any  step  was 
necessary  in  the  case  in  question,  the  same  obtusity  being  habitual 
to  him  when  managing  the  affairs  of  others,  and  that  even 
though  aware  of  his  duty,  he  has  not  the  moral  energy  necessary 
for  the  purpose ; and  as  it  is  rather  creditable  to  a man  than 
otherwise  not  to  meddle  with  that  which  he  is  not  capable  of 
carrying  out,1  nisi  alia  res  te  ad  diligentiam  obliget ; ergo,  whoso 
is  mistrustful  of  himself,  whether  from  weakness  or  incompe- 
tency, for  which  reason  he  abstains  from  acting,  must  not  be 
held  accountable.” 

Now  it  is  quite  clear  that  whoever  has  once  begun  any  business 
is  bound  to  prosecute  it  to  its  termination,  and  neglect  to  do  so  will 
bring  him  directly  within  the  provisions  of  the  Aquilian  law,  be- 
cause he  has  once  done  an  act,  and  it  matters  not  whether  he  aban- 
don further  activity  from  malice,  stupidity,  or  untimely  misgivings. 

The  case  of  the  physician  is  here  in  point : Idem  juris  est  si  mejtjca - 
mento  perperam  usus  fuerit . Sed  et  qui  bene  sanit  et  derelinquit 

curationem  securus  non  erit  sed  culpae  reus  intelligitur .2  Now  it  is 
dear,  that  as  the  Aquilian  law  recognizes  liability  for  the  slightest 
degree  of  culpa  % diligentia  is  therefore  requisite,  and  whoso  does  not 
apply  diligentia  commits  an  act  of  negligent ia7  or  an  act  of  omission, 
whence  damage  arises,  which  will  clearly  be  within  the  provisions 
of  the  Aquilian  law ; we  may  therefore  boldly  assert,  that  culpa  in 
non  faciendo  renders  the  negligent  person  liable,  for  there  may  be  as 
much  malice  in  passiveness  as  in  activity  j the  only  difference  will 
be  in  the  nature  of  the  remedy,  a direct  action  by  the  Aquilian 
tw  will  not  lie,  because  the  damage  is  not  direct  or  done  by  an 
act*  but  consequent  only.  An  actio  ex  Uge  Aquilia  utilis  will  lie  for 
fUph  consequent  damage : nam  qui  occasionem  prastat  damnum 
fecisse  videtur , and  is  not  an  omission  of  a duty,  clearly  the  afford- 
inga  facility  for  damage. 

This  is,  however,  a very  vexed  question,  and  one  upon  which 
much  has  been  written  : the  case  of  the  stokers  appears,  however, 
to  set  the  question  at  rest  without  much  difficulty.3  Si  forna 
carius  serus  coloni  ad  fornacem  obdormisset  et  villa  fuerit  exusta , 
Meratius  scribit , ex  locato  conventum  pr a stare  debere , si  negligens 

*P.9,x,8.  *P.  9,1,8.  *P-9**>*7»§9 ; ridcct§  1533. 

▼OL.  Hi.  1 1 
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in  eligendis  ministeriis  fuit, . Catenem  si  alius  ignem  subjecerit 
fornaci^  alius  negligenter  custodierit  an  tenebitur  qui  subjecerit  t 
nam  qui  custodiet,  nihil  fecit,  qui  recte  ignem  subjecit , non  peccavit; 
quid  ergo  est  ? Puto  utilem  competere  actionem  tam  in  eum  qm 
ad  fornacem  obdormivit , quam  in  eum  qui  negligenter  custodiet 
Nec  quisquam  dixerit  in  eo  qui  obdormivit , rem  eum  humanam  et 
naturalem  passum , quum  deberet  vel  ignem  extinguere,  vel  ha 
munire  ne  evagetur. 

Here  first  then  we  have  negligent  in  eligendis  ministeriis — negli- 
gent er  custodierit — qui  negligenter  custodiet ,*  in  one  passage,  it  is, 
therefore,  hence  alone  clear  that  negligence  is  a cause  of  action, 
and  no  one  doubts  that  negligence  is  the  omission  of  diligence. 
The  case  of  culpa  in  non  faciendo  could  hardly  be  put  more 
strongly  than  in  this  passage.  Lastly,  then,  we  have  quum  deberet 
aut  ignem  extinguere  vel  it  a munire  ne  evagetur  : he  was  bound 
to  action,  and  his  non  action  being  the  cause  of  the  injury,  brings 
with  it  the  same  liability  as  a wrongful  act  done,  whicn  may  fapre 
had  the  same  result. 


% 1936. 

Remedies  The  question  of  liability  having,  therefore,  been  disposed  of  as 

the^fint^ha^  as  doctrine  of  culpa  is  concerned,  it  remains  to  see  ho# 
of  the"  Ay8£  the  Aquilian  law  can  be  made  available  by  the  plaintiff,  and  for 
law.  this  purpose  a distinction  must  be  made  as  to  the  object. 

The  Aquilian  law  distinguished  between  quadrupedes  and  bipedes , 
pecudes  and  non-pecudes , respectively  j the  first  chapter  treats  of 
the  former,  the  third  of  such  as  are  neither  quadrupedes  n(tf 
pecudes . 

An  action,  on  the  first  chapter,  lies  by  an  owner,  or  whoso  ias 
suffered  damage  by  the  slaying,  against  the  person  so  offending, 
but  not  against  his  heirs. 

Where  more  than  one  are  conjointly  concerned  in  the  damage, 
the  remedy  is  against  them  all  and  severally,  in  solidum ; that  h to 
say,  any  one  may  be  sued  for  the  total  damage  done  by  all.  A 
certain  distinction  is,  however,  drawn  between  the  destroying  tf 
a slave,  hominem  alienum , and  a quadrupes , or  pecus  yuod  pscmM 
numero  sitf  by  giving  the  plaintiff  the  power  of  bringing  his  aedon 
under  this  law  for  the  damage,  or  prosecuting  the  Jefendent 
capital  crime,3  a slave  being  a man. 

The  Aquilian  action  being  for  interest,  nec  solum  corpus  J* 
actione  hujus  legis  astimatur , sed  sane  si  servo  occiso  plus  dominus 
capiat  damni  quam  pretium  servi  (sit)  id  quoque  astimatur  ; 4 tniis, 
if  the  slave  have  been  instituted  heir,  and  is  killed  by  anothdr, 

1 Vide  et  § 1533»  h-  op. ; P.  9,  2,  36,  9 Gaia*  Inst.  3,  § 213. 

§ 3.  4 Gaia*  Inst.  3,  § 2x2. 

9 Gaius  Inst.  3,  $ 210. 
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anttquam  jussu  meo  hare  ditat  em  cerneret,  the  amount  of  damage 
caused  by  the  loss  of  the  inheritance1  will  be  taken  into  account  \ 
this  of  course  does  not  apply  to  a conditional  institution,  in  which 
the  slave  is  to  be  free,  taking  the  inheritance  j because  in  such 
case  the  benefit  would  accrue  to  him,  and  not  to  his  master. 
Whereas,  whatever  a slave  acquired  accrued  mediately  to  the 
owner.  Analogously,  the  depreciation  caused  to  the  remaining 
property  by  the  tortuous  act  is  to  be  estimated : item  si  ex  gemellis 
vel  ex  comoedis  vel  ex  symponiacis  unus  occisus  fuerit , non  solum 
occisi  fit  aestimatio  sed  eo  amplius  computatur , quod  cceteri  qui 
supersunt  depretiati  sunt  ;•  and  the  same  applies  to  such  animals 
as  come  within  this  chapter  of  the  law : idem  juris  est  etiam  si 
ex  pari  mularum  unam  vel  etiam  ex  quadrigis  equorum  unum 
occiderit ; the  depreciation  of  a match  mule  or  horse  would  be  a 
matter  of  estimation. 

This  estimation  is  to  be  made  quanti  in  eo  anno  plurimi  ea  res 
fuerit  ;3  this  year  is  to  be  reckoned  backwards  from  the  date  of 
the  damage  done,  and  the  highest  value,  which  the  slave  or  animal 
would  have  realized  during  such  time  be  taken  as  the  measure  of 
compensation  ; thus,  if  a slave  which  was  in  the  beginning  of  the 
year  perfect  and  worth  ioo  aurei,  but  who  has  since  from  some 
cause  become  depreciated,  by  being  maimed,  lamed,  or  blinded, — 
aut  claudus , aut  mancus , aut  luscus  fit, — whereby  his  value  has 
been  reduced  to  io  aurei,  the  larger  sum  will  be  recoverable. 

§ *937- 

The  second  chapter  of  the  Aquilian  law,  of  the  contents  of 
which  we  were  ignorant  until  the  discovery  of  the  Institutes  of 
Gaius,  provides  that  an  adstipulator , who  should  have  received 
money  in  fraud  of  the  stipulator,  should  have  his  action  for  the 
amount  whereof  he  had  been  defrauded.4 

This  action  is  under  the  denomination  of  damages,  but  appears 
to  have  fallen  into  desuetude — perhaps  when  the  actio  mandati  was 
introduced,  or  because  that  action  answered  the  purpose  (for  the 
fassage  may  mean  either),  except  where  the  object  is  the 
recovery  of  damages  in  duplum  adversus  inficiantem  on  account 
of  die  defendent’s  denial. 

Before  the  admission  of  the  actio  mandati , this  must  have 
jbe ea  a necessary  remedy  against  fraud,  but  of  less  importance 
f&Bt  that  time. 


§ *938- 

. The  third  chapter  gives  remedies  in  cases  not  covered  by  the 
two  preceding  chapters,  si  quis  servum  vel  eam  quadrupedem  quae 

1 p.p,2,  51,  $2.  4 For  the  text  of  thii  chapter,  vide 

* Orna  1. 1. 1. 4,  $ xo.  $ 1915,  h.  op. ; Gaii  Inst.  3»  $ 215. 

* 4>  3 \9  i Gaio»  Iwt.  3,  ^114. 


Remedies  aris- 
ing out  of  the 
second  chapter 
of  the  Aquilian 
law. 


Remedies  by 
the  third  chap- 
ter of  the 
Aquilian  law. 
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Difluf  t to 
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mtun. 


To  inanimate 
objects. 


The  three 
different  descrip- 
tions of  actions 
under  this  law. 


pecudum  numen  est  vulneravit  sive  eam  quadrupedem  qua  pecudum 
numere  non  est  vel  ut  canem  aut  feram  bestiam  velut  ursam , lema 
vulneraverit  vel  occiderit  ex  hoc  capite  actie  constituitur,  for  the 
wounding  of  die  slaves  or  animals  mentioned  in  the  first  chapter, 
or  for  die  killing  of  such  beasts  as  are  not  included  Aenvr, 
this  recognized  a qualified  property  in  such  animals  as  have  been 
reduced  to  possession  by  the  art  of  man,  and  which,  by  tech 
reduction  into  possession,  have  acquired  a value  to  the  owner. 

The  most  important  part  of  this  chapter,  however,  is  the 
remedy  given  for  damage  done  to  inanimate  things,  which  may  he 
termed  malicious  mischief,1  in  cateris  quoque  animalibus , item* 
omnibus  rebus  quae  anima  carent,  damnum  injuria  datum  bee 
parte  vindicatur , si  quid  enim  ustum  aut  ruptum  aut  fiactua 
fuerit , in  respect  of  which  we  have  already  seen  that  the  ex- 
pression ruptum  or  corruptum  suffices,  provided  that  they  he 
deteriora  facta,  to  make  the  action  maintainable.  The  amount  of 
such  damage  is  to  be  calculated  not  according  to  the  highest  value 
the  object  has  borne  within  the  year  last  past,  but  according  to 
the  highest  value  within  the  last  thirty  days  or  legal  month,  toi 
quants  in  diebus  triginta  proximis  res  fuerit ; the  word  plurim  a 
not  inserted  in  this  chapter  of  the  law,  the  plebs  being  satisfied 
with  its  insertion  in  the  first  part;  Sabinus,  however,  was  of 
opinion  that  its  introduction  in  the  commencement  is  sufficient  is 
make  it  apply  to  the  whole  law,  and  this  opinion  is  ratified  bf 
Justinian  ;s  die  estimation  is  therefore  to  be  made  on  the  higheit 
value  the  animal  or  thing  bore  within  the  thirty  days  last  past 

§ J939- 

The  three  different  descriptions  of  actions  available  under  As 
law  must  be  distinguished  from  one  another.  The  first  is  &e 
actio  directa , this  is  maintainable  si  quis  pracipue  corpore  S0 
damnum  dederit ; 3 the  damage,  like  the  action,  is  required  tofc 
direct  and  not  consequent,  hence  the  slaying,  killing,  wounding,  Of 
deterioration  to  the  substance,  must  procede  directly  from  the 
fendent  or  from  some  object  belonging  to  him,  by  which  a tufds 
is  meant.  Here  several  distinctions  are  given  in  the  PandeCtl» 
where  two  persons  are  concerned  in  the  killing,  wounding,  jht 
damage,4  si  plures  servum  percusserint , utrum  omnes  quoti  ecciaiHft 
teneantur  f videamus;  ana  it  appears  that  they  are  all  held  quattfo 
have  killed  the  slave,  and  that  the  conviction  of  one  does  itH 
liberate  the  rest,  because  it  is  a penal  action ; again,  if  one  sta! 
have  given  a slave  a mortal  blow,  but  another  shall  have  com- 
pleted the  murder,  the  first  shall  be  held  quasi  vulneruvetUy 
because  he  did  not  actually  die  of  that  blow ; the  second  qmm 

1 Gttoi  In*t.  3,  $ *17  j I.  4,  3,  $ 13 

* 4»  3»  $ *5» 


* I.  4,  3,  $ 16  $ Gxiut  Ioit.  5,  $ %sq. 
4P.  9,  2,  11,$». 


Digitized  by 


Google 


OBLIGATIONES  EX  DELICTO  —LEX  AQUIUA — ACTIONES.  24$ 


•M  value 


viderit,  because  ke  actually  did  die  of  that  blow,  although  he 
Mid  have  died  in  time  of  the  first  wound.  This  is  the  case  of 
Red  Comyn,  stabbed  by  Robert  Bruce  in  the  chapel  of 
Dmitries  Castle,  where  they  had  met  in  a conference.  Bruce 
Imported  to  have  said  to  his  followers,  Lindsay  and  Kirkpatrick, 
(•rushing  out  of  thejmdding,  w I doubt  I have  killed  Comyn 
(•.which  Kirkpatrick  is  said  to  have  remarked,  €C  You  doubt ! 
luck  fur and  returning  to  have  despatched  the  wounded 

Eat  the  foot  of  the  altar,  together  with  his  unde  Sir 
who  had  come  to  his  assistance.1  Bruce,  under  the 
law,  is  liable  quasi  vulneravit ; and  Kirkpatrick,  quasi 
This,  however,  makes  a considerable  difference  in 
fj  since  the  quasi  vulnerator  would  be  liable  for  the 
ue  within  die  last  thirty,  and  the  quasi  interfector  for 
the  last  three  hundred  and  sixty-five  days,*  with  the 
f ill  accessions.  But  if  it  be  the  act  of  joint  evil  doers, 
is  different : si  plures  trabem  dejecerint1  ut  hominem 
mt  ceque  veteribus  placet  omnes  lege  Aquilia  teneri . We 
Baititady  seen  that  the  slaying  or  injury  might  be  with  any 
i-  or  instrument,  or  by  theihands,4  ana  such  will  satisfy  the 
its  of  an  actio  directa . Again,  with  respect  to  objects 
with  life — the  sailors  on  board  a ship  running  down 
’ not  the  result  of  mere  aeddent,  are  held  liable  under 
l law  in  a direct  action,  si  navis  tua  impacta  in  meam 
x damnum  mihi  dedit f because  here  the  contact  is  body  and 
i in  a multiplicity  of  cases  which  might  be  cited. 


§ I94°* 

\ the  actio  directa  will  not  lie  on  account  of  the  damage 
ejuent  or  resulting,  and  not  corpore  in  corpus , an  assimi- 
i is  given,  termed  utilis ; for  it  may  be  a question  as  to 
there  be  any  distinction  between  the  actio  utilis  and  in 
te»  lege  Aquilia  $ and  it  may  be  taken  that  there  is  some, 
ix.veiy  slight  distinction.6  This  distinction  would  appear 
i on  whether  it  be  a damage  resulting  from  a passive 
xdeed ; and  in  support  of  this  view,  the  case  of  the 
gwfcich  is  indeed  the  leading  case7  in  the  Digest,  may  be 
there,  one  watched  the  fire  and  let  it  burn  down  the 
\ die  other  had  properly  lighted  it  \ actiones  utiles  are  given 
lie  masters  of  both.  In  another  case,  a man  builds  an  oven 
*the  common  wall  of  another  house,8  and  on  damage 


Patrick  Fraser  Tytler, 
I X Rymer  Fed.  rol.  3,  p.  810, 
hBa.  This  quarrel  and  man* 
Bbkybce  on  10  Feb.  1305-6, 
tt  Sight  from  England  in  come. 
. 4 hii  having  been  betrayed  by 
k ite  Red. 


9»a*  ( *• 

* P.9,2, 11,(4. 

•4  *93°»  OP-  4 P-  9>  *9>  ( *• 

•It  is  often  difficult  in  English  lair  to 
distinguish  between  “ trespass  and  “ case.** 
' P-  9*  *>  *7>$.9- 
»P.  9, 1,27,^10. 


Actiones  utiles 
ez  lege  Aquilia. 
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by  fire  accruing,  an  actio  in  factum^  or  on  the  case,  is  given ; if  one 
knock  money  out  of  another’s  hand  and  it  be  lost  in  the  water,  the 
actio  is  in  f actum  J or  on  the  case  : where  a slave  serves  an  usuary 
or  usufructuary  bona  fide,  the  action  for  damage  to  him  by  a 
stranger  is  on  the  case;*  but  if  the  owner  of  me  slave  wound 
him,  the  usufructuary  has  an  equitable  aedon.3 

From  these  few  examples,  the  rule  appears  to  be,  that  where 
the  damage  is  direct  by  bodies,  the  direct  action  lies j where  not 
very  remote,  and  immediately  consequent  on  some  circumstandi 
tangible  act,  that  the  acdon  on  the  case  is  the  proper  remedy ; hut 
where,  in  the  third  degree,  the  damage  is  consequent,  and  the 
result  of  causes  which  would  not  have  occurred  but  for  the  act 
of  the  defendent,  then  the  equitable  acdon  is  the  proper  remedy, 
nor  will  it  matter  whether  the  damage  be  caused  by  commission  or 
omission,  both  equally  having  the  same  effect  on  the  remedy. 
Nevertheless,  it  must  be  observed,  that  the  actio  in  factum^  or 
acdon  on  the  case,  appears  to  be  included  under  the  general  appel- 
lation of  equitable  or  utilis^  although  this  latter  word  has  also  the 
special  signification  above  pointed  out.  The  passage  on  this  dis- 
tinction m the  Institutes,4  Is  too  general  to  give  the  required 
information  as  to  where  the  line  is  to  be  drawn : — Sed  si  m 
corpore  damnum  fuerit  datum  neque  corpore  lasiim  fuerit , sei  tffc 
modo  alicui  damnum  contigerit , quum  non  sufficiat  neque  directa 
neque  utilis  legis  Aquiliae  actio  placuit  eum , quo  obnoxius  fuerit  in 
factum  actione  teneri  veluti  st  quis  misericordia  ductus  aUntum 
servum  compeditum  solveret  ut  fugeret . 


§ 194I* 


Thibant’s  sum- 
mary of  the 
right  of  actions 
under  the 
Aquilian  law. 


\ 


Thibaut5  sums  up  the  remedies  under  the  Aquilian  law,  as 
follows : — 

The  actio  legis  Aquilia  is  a general  remedy  given  by  the  Rohm 
law  for  positive  damage  ;6  this  action  will  not,  however,  always 
lie  directly.  We  must  distinguish  between  the  following  cases:— 
When  the  damage  is  done  by  a body  belonging  to  the  injurer,  or 
an  instrument  directed  by  the  same — to  wit,  to  a body  by  means  of 
an  injury  or  destruction  of  substance — the  actio  directa  hps 
Aquili cb  lies.7  To  wit,  A by  the  First  Chapter^  where  a slaw  or 


1 P-  9*  *7>  b at- 

*P.  9,  a,  11,  §8. 

* Id.  ia  $ I.  4,  3,  § 16. 

4 I.  4,  3,  § 16}  Gaius  Inst.  3,  § a 19.* 

• Syst.  des  P.  R.  en  Delicts  (iiber  Ver- 
brechcn)  § 6a  1 ; actio  L.  Aquiliae  in  fac- 
tum. 


• L.  13,  § a,  de  usufr.  (7,  1)  j L.  8,  pr.  5 

L.  8$  L.  a7,  § 9 j L.  44,  § 1,45»  F-5 
ad  Leg.  Aq.  (9,  a)  5 F.  Balduinus  ad 


Leg.  Aquil.  c.  prsefat.  GnmdKngB 
1730  (also  in  Heineccii  Jump.  Rout* 
Att.  (T.  i)j  I.  S.  de  JVfcndosa  Com.  sd 
L.  A.  (Meennann  The*.  T.  a)  $ G.  Noodt 
ad  L.  A.  (oper.  T.  1)5  ▼.  Lohr  Thwk, 
der  Culpa,  p.  81-132. 

T § 16,  h.  t (4,  § 3);  L.  11, $ 
cod.  (9,  a)j  see  especially  Hasse,  f.  *- 
culpa,  p.  1-95. 
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four-footed  beast,  which  is  wont  to  be  kept  in  herds1  is  so  killed.* 
On  the  other  hand,  by  the  Third  Chapter ,3  where  a slave  or  a 
four-footed  beast  is  so  wounded,  or  some  other  chattel  so  damaged 
or  destroyed.4  Where  the  damage  is  done  to  a body,  but  not  by 
a body,  the  actio  utilis  legis  Aquilia^  which  is  also  termed  actio  in 
foctumf  is  to  be  brought.6  Lastly,  where  the  thing  itself  is  not 
even  damaged,  but  the  owner  is  nevertheless  injured  in  respect 
of  the  same,  the  actio  in  factum  lies.7  If  one  sue  who  is  not 
owner,  he  must  always  use  the  actio  utilis  legis  Aquilia , or  in 
fictum .8 

All  suits  brought  utiliter , or  on  the  ground  of  equity,  pre- 
sume, as  a rule,  that  there  is  no  other  special  remedy  in  respect 
of.  the  act  done.9 

§ 622.  Many  important  distinctions  between  these  actions  arise 
among  the  Romans.  The  actio  directa  ex  lege  Aquilia  is  a penal 
action,  and  lies,  as  a rei  persecutoria  ex  delicto  against  each  evil- 
doer (Thater)  in  solidum , but  not  against  heirs  inriched  thereby.10 
If  a suitor  sue  by  the  first  chapter,  he  receives  the  highest  price 
the  object  has  borne  within  the  last  year  ;1!  if  he  sue  by  the  third 
chapter,  he  can  claim  only  the  highest  price  the  object  has  borne 
during  the  last  month.10  In  case  of  fraudulent  denial  an  action 
for  double  value  lies.13  * * * * * 

******* 

$ 623.  The  following  principles  characterize  the  nature  of  the 
actio  legis  Aquilia . A — It  can  be  brought  by  eveiy  one  having 
interest  therein : therefore  by  such,  as  have  suffered  damage  by 
the  destruction  or  damage  of  the  object  of  another  ;14  but  only  in 
so  for  as  they  may  have  been  really  injured  thereby.15  And  this 
attends  to  the  case  of  a person  being  damnified  by  the  injury  or 


, M 1»  I-  k-t-  (4*  3)  > P-  § «xL 

(9»»);  Hotomann  Ob*  7,  c.  12  ; Noodt. 
C'c.  cap.  2 ; Hugo  Gv.  Mag.  272-275. 

therefrom  is  Bynkershoek  Obs. 
L 4,  c.  it. 

7»  § 1»  * > § 

ih.L 


• There  was  formerly  much  dispute  as 
ll;the  contents  of  the  second  chapter. 
CuQuiedus  de  secundo  capite  Leg.  Aq. 
MfeThtt.  T.  5)  } L H.  Mylius  de  tribus 
**  Aq.  cap.  (at  the  end  of  Theophili 
Maffcra*ed  Reitz) ; Bynkershoek  Obs. 
U^c  13.  All  is  now  clear  by  Gaius 

?£-9>*.*7>$5- 

. l”  9»*»  7»  S 3 5 L‘  9»  «** » Vmn. a<* 
— 4*T.  3,  $ ult. 

7 % 16,  L cit. 

$ *>  roi  1*.  *3i  Pr-f  L-  »7» 

L jo,  S >.  «*!• 

»>  >«»  I-  •>.  t.  (4,  3);  L.  1,  § 4 
«•>de<Us  (4,  3);  L.  *7.$*»>  *S>*6. 


27,  h.  t (9,  2) } L.  3,  4,  de  servo  corrupt. 
3)- 

9,  r.  h.  t.  (9,  2)5  L.  12;  L.23, 
§ S,  h.  t.  (9,  2 );  L.  5,  C.  eod.  (3,  35). 

11  L.  23,  § 6 , D.  eod. 

M *7>  § 5>  «<**• 

19  § 26,  L de  act.  (4,  6).  N.B.  Here 
follows  the.  present  practice  of  Germany, 
which  is  to  the  effect  that  the  actio  in 
duplum  is  not  used,  the  details  of  which 
are  impertinent. 

14  L.  1 1,  § 8,  10 ; L.  12 ; L.  17,  h.  t. 
(9,  2);  L.  27,  § >4-25,  eod;  Schonman 
Handb.  1 vol.  p.  213-2;  Gliick  Pand. 
§ 704.  Of  another  opinion  is  Hasse,  v.  d. 
culpa,  p.  322-3,  not.  a. ; Zimmem  Syst. 
der  Moralkagen,  p.  10-15. 

13  Hence  the  commodatarius  can  only 
sue  here  on  account  of  a thing  only  in  so 
far  as  he  is  answerable  to  the  commodans 
for  the  injury  arising  from  his  own  neglect. 
L.  1 1,  § 9,  eod ; compare  with  L.  41, 
locati  (19,  2);  Voet.  L.  9,  T.  2,  § 10; 
Cocceii  eod  qu.  7 ; Noodt.  1.  c.  cap.  11. 
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Rules  laid  down 
by  Hopfner  for 
distinguishing 
between  the 
direct  and 
equitable  actions 
under  the 
Aquilian  law, 
and  the  action 
on  the  case. 


*♦« 

death  caused  to  another.1  B — In  sudh  case,  indemnity  for  die 

assessed  damage  only  caused  to  another  can  be  claimed ; thus,  for 
instance,  if  a man  be  wounded,  the  expense  of  medical  attendance, 
but  not  remuneration  for  the  pain,  or  indemnity  for  the  loss  of 
beauty.8  * * * * * 0 *• 

The  actio  legis  Aquili*  lies  also  for  damage  done  by  a positive 
act,  indemnity  for  which  can  be  claimed  on  an  action  of  con? 
tract  ;4  and  forsooth  the  Romans  allow  die  various  actions  to  be 
brought  successively,  if  more  be  to  be  obtained  by  the  latter  ttan 
by  the  former  in  respect  of  the  object.4  # * M 

The  actio  legis  Aquili <&  can,  however,  be  brought  against  a con- 
tractor (i.  e.  on  a contract)  when  he  has  committed  that  dopes 
of  delict,  on  account  of  which  he  can,  according  to  the  gam 
nature  of  the  contract,  be  sued/** 

Hopfner8  lays  down  the  following  rules  for  distinguishing  be* 
tween  these  actions  and  defining  their  limits ; in  commenting  upon 
this  passage  he  distinguishes  die  actio  utilis  from  the  actio  Jtro&h 
actio  utilts^  and  actio  factum  as  follows > Nur  altdann  wen*  a* 
einer  korperlicben  Sac  be  mit  einer  korperlicben  Scbaden  gescbbbt 
bat  u actio  directa  ex  lege  Aquilia  ” Staff ; the  direct  action  sod 
damage  lies  only  when  it  is  done  to  a corporeal  thing  with  a coft 
poreal  object.  Wenn  icb  einer  korperlicben  Sachey  aber  nicbt  wk 
einer  korperlicben  Sacbe  schadey  z.  B.  wenn  icb  des  Anderen  Tbiert 
einsperrej  und  tie  verbungem  latte  : so  ward  di  44  actio  ex  bp 
Aquilia  utilis ” angesteUt . The  equitable  Aquilian  action  Eos*  if 

I damage  a corporeal  thing,  but  not  with  a corporeal  thing,  as 
if  I shut  up  the  animals  of  another  and  let  diem  die  of  hunger. 

1st  der  Scbaden  weder  an , noch  mit  einer  korperlicben  Sack 

fescheben ; z.  B.  wenn  icb  den  Kdfig  offne , und  einem  seine  Fipl 
eraus  fliegen  lasse , so  kann  gar  nicbt  ex  lege  Aquilia  geklagt  wer* 
den , sondern  man  muss  44  actionem  in  factum 99  anstelUn • UtRCfci 
if  the  damage  be  done  neither  to  nor  by  a corporeal  dufl§,p* 
for  instance,  if  I open  a cage,  and  let  the  buds  of  another 


*L.  c,  § ult.j  L.  65  L.  7,  h.  t.  (9,  x) ; 

L.  13,34;  Locati,  (19,  2);  Noodc.  1.  c. 
cap.  2.  Moreover,  the  wife  and  the  chil- 
dren are  here  included.  Voet.  1.  c.  $ xi  ; 

Stryk  eod.  § 9;  Cramer  Wetxl.  Nebonft. 

xo  Th.,  p.  34.  L.  41,  § x,'de  re  judlc.  (42»  *V 

* L.  IJ,  pr.  h.  t.  (9,  2)5  L.  5,4  Si  § 3»  * <*«*“*•  (43.  j).  *4.  \ 

L.  7,  de  his  qui  cffod.  (9,  j).  fort.  (±7,  2);  Wemher  lect.  com* 

* Emmingkaus  ad  Coccen,  L c.  qu.  xi ; - 1 


• All  actions  now  in  Germany  art  hr 
ample  damages. 

, T L.  *4, 4 j,  io»,  mat.  (»4,  3>l  Vjfe 
4 2,  de  A.  R.  D.  41,  2).  Vofbgm 
are  certainly  L.  1,9  x, » mensor, 


Stryk,  L.  a,  T.  3,  § xS,  h.  t. 

* L.  7f’j  S j L.  xS,  h.  t.  (9,  2). 

• 7,  9 x,  commod.  (13,  a)  ; L.  34,  § ult. 
de  O.  et  A.  (44,  7).  In  the  latter  passage, 
however,  the  non  must  clearly  be  struck 
out  Voet.  1.  c.  $ xi ; Cuj.  Obs.  L.  3, 
c.  25  j Arena  interpr.  L.  3,  c.  15. 


donat  (43,  j)j  i*  *4. 
ran.  ^7,  2)$  Wemher  kcb  cow  *»* 
T.  2,  9 2 $ Hopfner  com-  % 10494  |M* 
minghaus  1.  c.  ad  qu.  4,  not;  L Vljl 
Gender  obs.  de  culpa,  p.  93, 
man  Sc  Lohr  Maps.  3 vol.  2 Hm  mfm 
Of  another  opinion  are  Schoman  Rdfo 
x,  v.  p.  165,  sqq.  v.  Lohr  Thqor. 
p.  167,  not.  x 3 Gliick  Pand.  10JE»  $wg)t 
Haoe  v.  d.  culpa,  p.  17a  183. 

* Com.  § 1059. 
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cannot  be  sued  at  all  under  the  Aquilian  law,  but  an  action  on  the 
case  must  be  brought  against  me. 


§ I942- 

The  English  law  of  trespass,  while  it  coincides  with  that  of  The  English 
Rome  in  respect  of  the  remedy,  differs  in  respect  of  the  measure  kw  nf  trap*» 
of  neglect ; thus,  an  action  may  be  brought  for  trespass  simply,  vl  et  *rmJI* 
which  is  equivalent  to  the  actio  directa  of  the  Aquilian  law,  .or  on 
the  case,  which  is  the  actio  in  factum .* 

The  English  law,  however,  admits  a combination  unknown  to 
that  of  Rome ; thus,  every  action  of  trespass  with  a per  quod 
includes  an  action  on  the  case . I may  bring  trespass  for  the  im- 
mediate injury , and  subjoin  a per  quod  for  the  consequential 
damage  ; or  may  bring  case  for  the  consequential  damage , and 
pass  over  the  immediate  injury.* 

A defendent  is  answerable  in  trespass  for  all  the  direct  and 
inevitable  effects  caused  by  his  own  immediate  act. 


'Smith's  leading  cases,  Scott  v.  Shep- 
herd, p,  214,  3 Ed.  1849,  London, 
nsually  called  die  squib  case.  This  case 
was  trespus  and  assault,  for  thrqwing,  cast- 
ing» and  doming  a lighted  squib  at  or 
against  the  plaintiff,  and  striking  him 
therewith  on  the  face,  and  so  burning  one 
of  his  eyes  that  he  lost  the  sight  of  it, 
•hoebjr.ftc.  The  special  case  was  stated 
tor  the  opinion  of  die  Court  coram  De 
Grrjr,  C.  J ; Gould,  J. ; Blackstone,  J.  ; 
Karts,  J. ; Rept.  a Blackstone,  892.  On 
the  evening  of  the  fair  day  at  Milborne 
Psft,  28  Oct.  1770,  the  defendent  threw 
• bgktd  squib,  made  of  gunpowder,  Ac., 
from  the  street  into  the  market-house, 
which  was  a covered  building  supported  by 
■aches,  and  enclosed  at  one  end  but  open 
at  the  other,  and  both  the  sides,  where  a 
concourse  of  people  was  assembled; 
vhach  lighted  squib  so  thrown  by  the  de- 
cadent fell  upon  the  standing  of  one 
Yates,  who  sold  gingerbread,  At.  That 
me  Willis  instantly,  and  to  prevent  mis- 
chief to  himself  and  the  said  wares  of  the 
old  Yates,  took  up  the  said  lighted  squib 
femsff  the  said  standing  and  then  threw 
It  across  die  said  market- house,  where  it 
tt  upon  another  standing  there  of  one 
who  sold  the  same  sort  of  wares, 
An  instantly,  and  to  save  his  own  goods 
W|ng  injured,  took  up  the  said  lighted 
mm  in a off  the  said  standing  and  then 
fct  It  to  another  part  of  the  said  mar- 
ffefroqse,  and  in  so  throwing  it  struck 
majbdartff  then  in  the  said  market-house 
b me  £sce  therewith,  and  the  combustible 
matter  then  bursting  put  out  one  of  the 
pWnttfTs  ayes.  $u.  It  this  action  is  main- 
TOL.  «I. 


tainable  ? The  summary  of  the  opinion  of 
the  Court,  in  which  Blackstone  differed 
from  the  Chief  Justice  and  the  other  two 
puisnes,  is  as  follows: — That  the  natural 
and  probable  consequences  of  the  act  done 
by  the  defendent  was  injury  to  somebody, 
and  die  act  was  therefore  illegal  at  common 
law,  and  that  therefore  the  defendent  was 
liable  for  the  consequences,  be  the  injury 
taediate  or  immediate,  nor  is  malus  animus 
necessary  to  constitute  a trespass.  The 
vis  impressa,-  and  the  mischievous  faculty, 
which  was  not  subsequently  increased  by 
Yates,  Willis,  or  Ryal,  remained  in  the 
squib  until  its  explosion,  and  the  tort  of 
the  defendent  is  not  purged  by  the  inter- 
mediate acts  imposed  by  self-preservation ; 
the  ultimate  mischief,  therefore,  resulted 
from  the  original  act,  and  the  blame  lights 
on  the  first  thrower,  because  the  inter- 
vening agents  cannot  be  looked  upon 
as  free,  but  as  acting  under  a compul- 
sive. necessity  for  their  own  preservation. 
Blackstone  dissentiente  thought  trespam 
would  lie  for  immediate,  but  that  case 
must  be  brought  for  mediate  or  consequen- 
tial damage,  and  that  it  mattered  not 
whether  the  original  act  were  lawful  or  un- 
lawful. An  action  in  trespass  would  lie  by 
Yates  against  Shepherd,  but  that  Ryal  and 
Scott  could  maintain  actions  on  the  case 
only  against  Shepherd,  that  it  were  not  the 
inevitable  effect  of  the  61st  act,  because 
the  squib  was  at  rest,  and  that  Ryal  and 
Willis  exceded  the  bounds  of  self-defence 
and  did  not  use  the  requisite  circumspec- 
tion. 

9 11  Mood.  180. 
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The  rule  of  distinguishing  between  trespass  and  case,  as  laid 
down  by  the  Common  Pleas,  is  : That  where  the  injury  is  occa- 
sioned oy  the  carelessness  and  negligence  of  the  defendent,  the 
plaintiff  is  at  liberty  to  bring  an  action  on  the  case,  notwith- 
standing the  act  is  immediate,  so  long  as  it  is  not  a wilful  act.1 * 

It  is,  furthermore,  clear  that  the  plaintiff  may,  if  he  please, 
bring  trespass  whenever  the  injury  is  immediate,  even  though  it 
be  not  wilful ; and  it  is  equally  clear  that  where  the  injury,  which 
forms  the  gist  of  the  action ,*  is  both  wilful  and  immediate,  trespass 
is  the  only  remedy.3 

Hence,  to  state  this  categorically,  we  must  suppose  the  in- 
jurious act  to  be  either — 

1.  immediate  anfl  wilful, 

2.  immediate  and  negligent, 

3.  mediate  and  wilful, 

4.  mediate  and  negligent. 

According  to  the  first  proposition,  trespass  is  the  only  remedy. 

According  to  the  second , trespass  or  case. 

According  to  the  thirds  trespass  or  case. 

According  to  the  fourth , case  only. 


INJURY. 

Immediate  and  wilful 
Mediate  and  negligent  . 
Immediate  and  negligent 
Mediate  and  wilful 


REMEDY. 

. . . trespass. 

. • . case. 

. . . trespass  or  case. 


The  English  law,  then,  distinguishes  between  dolus  and  culpa , 
in  the  form  of  remedy,  much  more  distinctly  than  the  Roman* 
for  in  lege  Aquilia  et  levissima  culpa  venit ; and  not  only  is  , 

culpa  put  on  a par  with  dolus , but  so  are  even  negligence  and  iflr 
capacity,  and  in  this  latter  particular  goes  to  so  extreme  an  extent, 
as  to  make  it  border  upon,  and  with  difficulty  be  distinguishable 
from  accident.4 


§ >943- 

Injuria  are  the  subject  of  the  fourth  class  of  private  delicts* 
Injuria  is  equivalent  to  contumelia , and  applies  to  him  qui  out 
pulsatione  corpus , aut  convicio  aures  ^ aut  aliqua  turpitudine  vitam 
cujuspiam  violat y a trespass  on  the  person  of  any  one  by  beating* 
the  offending  his  ears  by  defamation,  or  imbittering  his  life  by 
any  turpitude. 

The  law  of  injuries  is  introduced  to  supply  a remedy  agaiost 


1 Moreton  ▼.  Hadem,  4 B.  Sc  C.  124 ; 
Williami  ▼.  Holland,  10  Bing.  113; 

Wheatly  v.  Patrick,  2 M.  te  W.  651. 

’These  words  are  those  in  the  judg- 

ment of  Blackstone  in  Scott  8c  Shepherd. 


’Savignac  v.  Roome,  € T.  R.  f* 5 1 
Day  ▼.  Edwards,  5 T.  R.  648 ; WrtW 
v.  Woodstock,  7 Dowl.  853,  5 M.  A W. 
587,  s.  c. 

4 Case  of  the  Muleteer,  $ 1931,  h.  op. 
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those  who  are  guilty  of  offenses  whereby  the  social  peace  of 
mankind  is  disturbed,  but  not  by  any  means  which  brought  the 
offender  under  the  provisions  of  that  law  of  the  Twelve  Tables 
which  preceded  the  Aquilian  law.  The  Decemviri,  however, 
provided  against  impunity  being  claimed  from  punishment  on 
account  of  such  injuries,  and  therefore  divided  them  into  slight  and 
grievous,  assigning  to  each  a different  penalty ; before,  however,  ' 
preceding  to  the  history  of  the  law  of  injuria , it  will  be  well 
to  first  ascertain  what  amounted  to  an  injury. 

§ *944- 

Generaliter1  injuria  dicitur  omney  quod  non  jure  Jit:  specialiter  Definition  of 
alias  contumelia,  quae  a contemnendo  dicta  est,  quae  Graeci  tfiput  .^5  T®"1 
appellant,  alias  culpa , quum  Greed  ibUrjixa  dicunty  sicut  in  lege  Generally  in* 
Aquilia  damnum  injuria  accipitur , alias  iniquitas  vel  injustitia^  quam  jutu,  specially 
Greed  ddurfav  vocant . In  the  present  sense,  it  is  to  be  understood  c^®tumd“ 
as  contumelia . Difference  be- 

The  great  difference  between  an  injuria  and  the  damnum  injuria  tween  injuria 
datum  which  preceded,  is,  that  the  one  is  an  injury  done  to  a “^riTdatum 
slave  or  other  chattel,  whereas  this  is  an  injury  done  to  a free  IDJun*  m' 
man. 

Under  injuries  are  not  to  be  understood  as  before  every  illegal 
act,  but  an  unjustifiable  act,  whereby  the  perfect  rights  of  another 
are  intentionally  attacked  in  respect  of  his  good  name,  his  honor, 
or  his  dignity. 

An  injury,  then,  is — 

1.  An  unjustifiable  act. 

2.  Infringing  the  perfect  rights  of  another.  * 

3.  In  respect  of  his  good  name,  honor,  or  dignity, 

4.  With  malicious  intent. 

k is  an  unjustifiable  act ; consequently,  the  impugning  the  credi-  injuria  is  an 
MHy  of  a witness,  by  making  him  out  a thief,  a swindler,  or  a unjustifiable  act. 
har,  is  not  an  unjustifiable  act  involving  an  injury,  because  the 
law  permits  such  a course  to  be  pursued  in  self  defence. 

It  is  no  infringement  of  the  perfect  right  of  another  to  omit  infringing  a per- 
civility,  for  politeness  cannot  be  inforced  by  law. 

Defamation  of  good  name,  honor,  or  dignity,  is  the  only  in  respect  of 
ffOOnd  upon  which  an  injury  can  be  said  to  arise.  reputation. 

All  injuries  suppose  malice,  to  constitute  which  negligence  is  With  malicious 
not' sufficient,  as  it  is  under  the  Aquilian  law,  for  the  animus  in - in*ent. 
jdriandi  must  be  alleged,  and  no  such  intention  is  presumed  in  this 
description  of  injuries,  by  mere  negligence  or  omission  j malice 
®ay,  however,  be  implied  from  circumstances  which  leave  no 
reom  to  doubt  such  intention,  as  the  calling  another  a thief  or  a 
**rihdler.  Where,  in  the  course  of  an  illegal  act,  a person,  in 
order  to  carry  out  some  other  ultimate  view,  advisedly  adopts 

' *•  4»  4»  Pr- 
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Of  justification. 


Direct  and  in- 
direct injuries. 
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means  which  it  cannot  be  doubted  would  bring  another  into  con- 
tempt, or  hurt  his  honor,  malice  is  presumable ; as  where  a man 
takes  improper  liberties  with  an  honest  woman,  with  another 
object  than  that  of  insulting  her,  has  commited  an  injury. 

The  three  questions,  therefore,  to  be  considered  in  die  case  of 
one  accused  of  injuries  are : — Is  the  act  really  tortuous,  is  it  un- 
justifiable, and  can  it  be  looked  upon  as  an  injury?  Whoever  does 
an  act  extrinsically  justifiable,  without  overstepping  the  bounds  of 
his  authority,  commits  no  injury ; thus,  the  public  authority, 
preachers,1  and  schoolmasters,  properly  exercise  the  right  of  cor- 
rection, or  exhortation  and  correction  j*  a reviewer,  in  like  man- 
ner, may  fairly  comment  on  the  work  of  a professional  author  or 
artist,  for  by  so  doing  no  injury  has  been  committed,  so  long  as 
there  be  no  secret  feeling  of  vindictiveness.  Again,  capacity  of 
malice  must  be  present,  for  madmen,  infants,  and  others,  are 
legally  incapable  of  such  intention. 

The  presence  of  the  real  intention  to  injure  must  be  proved  by 
satisfactory  evidence ; thus,  si  cum  servo  meo  pugnum  ducere  vellem 
in  proximo  te  stantem  invitus  percusserim ,s — the  onus  of  disproving 
malice  lies  on  the  striker. 

One  of  the  great  questions  of  Roman  law  is,  an  veritas  con- 
vicii excuset  f The  plea  of  justification,  as  in  the  English  law, 
if  proved,  is  generally  an  answer  to  the  action,  subject  to  the 
following  exceptions  : first,  where  the  defendent  is  not  justified  in 
making  such  statements  by  reason  of  his  peculiar  position,  as  a 
physician,  a confessor,  or  an  attorney  or  advocate  ; secondly,  when 
such  persons  make  such  statements  under  circumstances  which 
do  not  justify  them ; thirdly,  when  persons  have  not  used  due 
circumspection  in  the  manner  and  form,  as  by  using  abusive 
language,  or  put  forth  libellous  writings  or  pictorial  represen- 
tations. 

An  injury  may,  moreover,  be  direct  or  indirect ; direct,  when 
one  directly  maligns  another ; and  indirect,  when  he  maligns  those 
under  the  protection  of  another, — cujus  defensio  mihi  incumbit ,— 
such  as  maligning  a child,  slave,  or  the  wife  of  another,  because  ~ 
the  father,  master,  or  husband,  is  the  principal  person,  and  is 
equally  injured ; and  because,  under  such  circumstances,  the  per- 
son directly  injured  cannot  bring  an  action.  Having  premised  so 
much,  we  now  return  to  the  history  of  this  injury,  in  order  10 
shew  its  origin,  and  the  successive  steps  by  which  it  acquired  its 
ultimate  form. 

1 By  the  English,  law  a clerk  in  orders 
may  be  libeUed  in  the  ecclesiastical  court  for 
brawling,  if  he  preach  at  any  parishioner 
in  particular. 

* P.  9,  a. 

• P.47, 10, 3,$  4 j Id.  L.  4.  By  the  English 


law  trespass  on  the  person  lies  against  sack 
involuntary  striker.  Scott  v.  Shrpherri» 
a BL  89a } Blackstone,  J.,  jndgmenunri- 
mitted  law  per  totam  curiam  $ Smkkflg 
leading  cases,  1.  c.  p.  113-214*,  $ 1940* 
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S *945- 

The  law  of  the  Twelve  Tables  divided  injuries  into  leviores  and 
atrecioresy  assigning  different  remedies  and  punishments  to  either : 
Si  injuriam  faxit  alteri  viginti  quinque  aris  pcena  sunto.1  This  law 
applied  to  every  insult  of  a lighter  nature,  whether  realis  or 
verbali >,  not  accompanied,  with  the  fracture  of  any  member. 
Heineccius8  remarks,  that  this  fine  of  25  asses,  although  merely 
nominal  in  the  more  flourishing  .age  of  Rome,  was,  at  the  time 
it  was  introduced,  sufficiently  severe.  Moreover,  in  ancient  times, 
an  As  was  equal  to  a pound  of  brass ; 9 but  when  the  weight  was 
subsequently  reduced,  this  As  was  termed  <bs  grave.  At  a later 
period  it  was  reduced  to  a sixth  of  the  weight ; later,  to  a 
sixteenth,  or  ounce ; and  ultimately,  by  the  Papirian  law,  to  half 
an  ounce.4  Ten  asses  made  a denarius , of  which  a sestertius  was 
a fourth;  Paulus  puts  xxv  sestertiorum  for  xxv  arts ; 5 wherein 
he  appears  not  to  have  paid  sufficient  attention  to  this  fact.  Some, 
therefore,  suppose,6  that  with  the  increased  resources  of  Rome, 
sesterces  were  ppt  for  asses  \ but  Heineccius  justly  remarks,  that 
this  would  not  chime  in  with  the  relative  proportions  of  the 
Roman  coinage  ; because  if  xxv  sestertii  be  supposed,  the 
amount  of  the  fine*  would  have  been  diminished  instead  of  in- 
creased, because  asses  were  originally  pounds,  and  a sestertius  only 
the  fourth  part  of  a denarius. 

If,  however,  Paulus  is  to  be  understood  to  mean  xxv  sestertii , 
the  sum  would  be  immoderate,  and  equal  to  625  Philippics, 
which  no  one  will  be  inclined  to  consider  a trifling  fine  for  a 
slight  injury.7 


§ 1946. 

In  cases  of  an  atrox  injuria , the  Twelve  Tables  prescribed  si 
fm  pipulo  centa  sit%  carmenve  condisit  quod  infamiam  faxit , fiagi- 
tbamse  alteri  fuste  ferito , which  the  scholiast  on  Persius  describes 
dlot:*  Pipulum  est  convicium , a pipulo  pullorum  dictum  idemque 
dasotatj  quod  eo  Prat  or  is  edicto  convicium  adversus  bonos  mores ^ 
ktm  convicium  cum  vociferatione .®  Whence  we  learn,  that  it  was 

a slander  publicly  to  crow  or  chirp  at  any  one. 


9 ffanhi  apod  Auct  Collat  L.  L.  Mosaic 
tfcta.  1,  5 ; A.  Gellius  N.  A.  20,  x. 

■ II».  H.  N.  10, 1. 

•Mb.Lc. 


*GoO.  L.  L.  Mosaic,  et  Rom. 

• Qqacn  Obs.  19,  31 5 Salmasius  de 


modo  osar.  c.  6 et  17$  Gothofred.  ad 
L.  L.  xii.  Tab.  p.  2x9. 

1 Juiuprud.  Antejust  p.  740. 
s Ck.  ap.  Augustinum  de  cieil.  Dec.  2, 
9 & 12;  Horat.  Serm.  2,  Sat.  1,  Epp. 
2,  1,  ▼.  149  sqq.  et  ibi  Porphyrion  in 
SchoUis. 

* Cornutus  Schol.  in  Ren.  Sat  1. 


Proririonsof  the 
law  of  the 
xii  Tables  re- 
specting injurhr. 


Law  of  the  xii 
Tables  respect- 
ing atrocious 
injuries. 
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Cannea  in- 
juriosam. 


Poets  in  Greece 
forbidden  to 
ridicule  on  the 
stage  any  one  by 
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Carmen 1 injuriosum , on  the  other  hand,  was  any  written  slander, 
which  the  English  law  designates  as  libel ; these  were,  however, 
very  frequent  m Rome  under  the  name  of  Satires,  Epigramms, 
&c.,  whereby  the  reputation  of  persons  was  atttacked  by  their 
being  personally  named.  In  Greece,  this  was  carried  to  such  a | 
pitch,  that  it  was  found  necessary  to  forbid  the  poets  from  ridi- 
culing any  living  person  by  name.  The  case  of  Socrates  is 
one  of  the  most  striking  which  has  come  down  to  us.  Most  of 
the  dramatic  poems  of  Aristophanes  with  which  we  are  acquainted  , 
were  plain  straightforward  personal  attacks  on  the  leading  men  of  I 

the  Demos,8  which  he  occasionally  impersonifies  as  a man  : in  his 
comedy,  intituled  Nubes  (Ne4>dAai),s  he  brings  Socrates  on  the 
stage,  and  had  a mask  made  exactly  representing  the  by  HO 
means  comely  features  of  that  philosopher.  The  many-headed 
was  of  course  delighted,  and  called  upon  Socrates  to  stand  for- 
ward to  ascertain  how  far  the  property-man  had  succeded  in  die 
likeness.  At  Athens  then  there  was  no  {freventive  policeman  1 
in  the  shape  of  a censor  of  the  drama  at  that  time  ; an  instkft-  i 
tion  considered  consonant  with  British  liberty,  though  a censor-  | 
ship  of  the  press  would  be  held  to  be  a gross  invasion  of  the  ridst  , 
every  British  subject  enjoys  of  libelling  another  through  the  public  j 
press,  if  willing  to  submit  to  the  penalty,  should  the  plaintiff  succefe  \ 
in  inforcing  it  against  him,  or  to  make  an  useless  apology  after 
all  the  mischief  has  been  incurred,4  and  a pecuniary  indemnity.  i 

Rome,  however,  never  sacrificed  the  private  character  or  her 
citizens  to  the  licentiousness  and  bile  of  scurrilous  poets,  as  thr  j 
Greeks  were  originally  wont  to  do,  without  making  them  an-  \ 
swerable  for  it,  and  for  which  the  English  have  lately  gives  hfc-  j 
creased  facilities  by  law. 

1 P.  47,  xo,  15,  % a tc  ii;  Plaut. 

Aulul.  3,  a,  31.  Nisi  reddi  mihi  van 
jubes,  pipulo  hic  differam  te  ante  sedes 
Varr.  i,  6,  de  L.  L.  vox  pullorum  vult 
ergo  ei  convicium  facere  gallinarum  vocem 
imitando.  Qusere,  ia  this  a convicium  in 
the  Congress  of  the  United  States  ? 

Thus  Warren,  in  his  Ten  Thousand  a 
Year,**  makes  Titmouse  crow  like  a cock 
in  the  House  of  Commons.  Pipo-pipia  is 
to  chirp.  Mugit  bos,  balat  ovis,  equi 
hinniunt,  gallina  pipat.  Unde  pipes,  piping 
bullfinches,  &c.,  said  of  the  smaller  birds. 

The  word  appears  to  be  Oscan.  Carmen  is 
derived  from  cano,  obsolete  casno,  to  sing, 
but  it  also  imports  any  form  of  words 
capable  of  recitation,  as  incantations,  incan- 
timenta  carminum,  L.  L.  xii  Tab.  apud 
Plin.  28,  2 ; Tac.  An.  4,  22  $ Virg.  ALn. 

4,  487 ; Juv.  Sat.  6,  132.  Praeterea 
dicuntur  carmina  fonnuhe  quaedam  cerris 
verbis  compositae  ut  Juris  Consultorum 
Praetorum  Fecialium  Imperatorum  in  ob- 
sidione urbium  Deos  evocantium  se  devo- 


ventium, Cic.  pro  Mur.  12. 
interea  ne  pulcrum  se  ac  beatam  ptMt 
atque  aliquid  ipse  sua  sponte  loqucritar  i 
quoque  carmen  compositum  eat.  M 
Raber.  perduell.  4 ad  fin.  CrudeliaabnSr 
ista  sunt  cruciatus  carmina,  Liv.  g. 

Lex  horiendi  carminis  erat.  Uv.  % 

10,  28.  Cato  quoque  librum' 
quem  de  moribus  composuit, 
moribus  inscripsit,  licet  •vtrsu  non 
positus  (ut  judicant  aliquot  ejus 
apud  Geli.  11,2)  quia  habuit  certa  _ 
capita  brevibus  verbis  descripta,  ita  ut 
et  recitari  possent. 

* Equites,  Tirsrifc* 

* Also  Demosthenes  in  the  TfRifcf  * *1 

Euripides  in  the  **VmPrf  nnl  H 

i*E$chylus  in  the  Barpagos. 

4 The  present  state  of  the  law 
libelled  person  utterly  without 
remedy.  A scurrilous  newspaper  is 
to  apologize,  pay  money  into  crafty  m 
terminate  the  suit. 
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Such  serious  libels  were  punished  by  fostigation,  as  Horace 
testifies: 

. .....  quin  etiam  lex 

Petnaqui  lata , malo  quee  nollet  carmine  quinquam 
Describi  : vertere  modum , formidine  fustis 
Ad  bene  dicendum  delectandumque  redactis 
Flogging,  or  fustigation,  without  limit  may  cause  death  ;*  hence 
Cicero  calls  libellers  capitis  damnatu 


§ 1947- 

If  a member  of  the  body  was  disabled  or  a bone  broken,  the  The  law  of  the 
injury  is  said  to  be  atrocious  : si  membrum  rupsity  ni  cum  eo  parity  “ to 

to  Ho  esto.  §)ui  os  ex  genitali  fudit  libero  ccc  servo  cl  aris  pcena 
swttOy  is  the  law  of  the  Twelve  Tables,  as  restored  by  Gothofred.3  fracture  of 

It  was  allowed  for  the  parties  to  compromise  the  injury,  other-  bo"e*> 1,1(1 
wise  the  lex  talionis  had  its  place.4  This  word  indicates  a punish-  ^ 
ment  exactly  commensurate  and  similar,  talis , with  the  injury  talion»*. 
suffered;  and  on  account  not  only  of  the  injustice  of  such  a 
remedy,  but  by  reason  of  the  difficulty  of  executing  it,  many  have 
refused  to  believe  in  the  talion,  in  its  ordinary  acceptation,  and 
have  tried  to  explain  it  away  by  sundry  crafty  and  subtle  argu- 
ments, notwithstanding  which,  the  meaning  and  application  of  the 
word  hardly  admits  of  a doubt.  The  sanguinary  code  of  the  Old 
Testament  recognizes  it,  whence  it  passed  into  that  of  Moham- 
med. It  is  condemned  by  the  New  Testament,  and  the  whole  of 
the  civilized  world. 


An  argument  in  favor  of  the  law  of  talion,  or  retaliation,  is 
only  sustainable  in  the  case  of  capital  offenses,  where  the  extreme 
punishment  is  adopted,  on  the  ground  that  such  punishment  is 
carried  out  by  the  state.  It  is  patent  that  it  must  be  made  to 
apply  to  the  effect y not  to  the  modusy  a latitude  of  interpretation 
which  must,  indeed,  always  be  given  to  it,  since  the  exact  retalia- 
tion, as  the  word  is  vulgarly  understood,  would  be  impracticable ; 
itk  clear  from  the  New  Testament,  where  we  meet  with  the 
expression  “an  eye  for  an  eye  and  a tooth  for  a tooth,”  that 
the^ews,  practically  at  least,  understood  it  so.  u Whoso  sheddeth 
blood  by  man  shall  his  blood  be  shed a passage  often 
m support  of  capital  punishments, 
ltfey  no  means  follows  that  the  manner  should  necessarily  be 


•tot  a,Ep.i,T.  151,  iqq.  Por-  such  bone,  except  in  the  canine  species; 
ad  hare  verba  Fustuarium  suppii-  it,  moreover,  infringes  that  principle  of 
ftoiwliiniinn  erat  in  auctorem  carmi-  generality  which  is  the  leading  characteristic 
tnm  Wanrom,  vide  et  Cornutus  ad  Perris,  of  the  laws  of  the  xii  Tables ; but  Mr. 
Sst  a.  Lege  mi  Tabularum  cautum  est,  ut  Babington  thinks  with  reason  that  it  means, 
Alto*  Affector  qui  publics  inveheretur.  “ he  who  has  dashed  a bene  from  the  place 

I»  P.  Sctm.  Syll.  P.  29,  it  proa  inf*  which  meets  the  difficulty. 

17;  P.  48,  19, 8,  $ I ; Ap.  Augus-  Gothofred  appears  to  haveadopted  the  word 
to**  chit.  Dei,  Lc  from  Pjthoeus.  Schulting  obs.  jur.  Rom. 

•Tab.  v2.  Some  reject  the  word  genitali  4,  10. 

* * pleonasm,  «nee  anatomy  recognises  no  4 I.  4,  4,  § 7 $ A.  GelL  N.  A.  20,  1. 
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the  same— that  an  eye  put  out  by  a spit  should  be  retaliated  by 
a spit,  and  the  like — but  simply,  that  an  eye  should  be  put  out,  as 
a set-off  for  an  eye  lost. 

The  Mohammedan  law,  which  makes  no  difference  between 
manslaughter  and  murder,  allows  the  choice  to  the  next  of  kin  of 
compounding  the  felony,  or  taking  his  talion, — ni  cum  eo  pacit  tab* 
esto . An  example  of  which  is  graphically  given  in  a very  forcibly 
written  passage  by  Mr.  Drummond  Hay,1  and  it  is  very  possible 
that  we  are  to  understand  the  Decern  viral  law  in  this  sense,  via., 
that  the  offended  person  is  allowed  self-help  under  circumstances 
in  which  talion  is  admissable,  which  may  amount  in  some  cases 
to  little  more  than  self-defence  ; that  is,  that  an  injury  compen- 
sated by  a like  injury  is  pleadable  in  justification,  where  there 
has  been  no  opportunity  of  compounding  it ; the  words  of  the 
law  being,  however,  in  the  alternative,  suppose  an  interval  to 
elapse  between  the  injury  and  the  remedy. 

The  insufficiency  and  injustice  of  this  punishment  is  evident, 
for  if  we  suppose  the  case  of  a weaver  cutting  off  the  hand  of 
a foot-runner,  in  such  case,  the  injury  retaliated  would  deprive 
the  injurer  of  his  livelihood,  whereas  it  would  be  comparatively 
but  a slight  one  to  the  injured  party,  and  so  in  a multitude 
of  instances.  Again,  talion  on  the  eye  of  a man  already  one- 
eyed  would  be  to  him  a fatal  injury,  in  no  way  comparable  to 
that  which  he  had  inflicted.®  Again,  the  Roman  law  differed  from 
the  Mohammedan  and  Jewish  in  this  essential  particular,  that 
the  right  of  composition  was  in  the  injurer, — si  membrum  rupriti 
if  a man  have  injured  the  member  of  another,  ni  cum  ee  parity 
save  he  have  made  his  peace  with  such  person,  talio  estOj  let  him 
do  him  a like  injury.  Here  then  the  injurer  has  not  much  to 
complain  of,  except  his  own  obstinacy  in  not  tendering  sufficient 
amends ; the  talion  of  the  Romap  law  is,  therefore,  only  in  terrorm t, 
and  a mode  of  inforcing  a certain  fine,  and  this  is  explained  by 
the  next  sentence  in  the  law,  qui  oss  ex  fudit  libero  cccy  servo  cly  eem 
poena  sunto . Now  the  breaking  a bone,  considering  the  state  «of 
chirurgy  in  those  days,  must  have  been  at  least  equal  to  the  'H-vy 
to  a member,  the  nne  for  which,  in  the  case  of  a freeman,  was 
300  pounds  of  copper,  and  half  that  sum  in  that  of  a ski*» 
These,  then,  must  be  taken  as  the  extreme  fines  for  a ulkmia 
the  first  passage  of  the  law;  but  how  if  they  were  not  paid? 
Then  the  remedy  would  still  be  equally  applicable  or  inapplicable 
to  either  case  ; but  there  appears  to  have  been  a perfect  remedy, 
if  we  take  the  analogy  of  debtors,  fofr  the  penal  sum  would  then 


1 Now  H.  M.  Chargd  d'Affiuret  in 
Morocco,  author  of  “ The  Wild  Sports  of 
Africa,”in  Murray's  Colonial  Library,  which 
may  be  depended  upon*  as  an  authority.  By 
the  old  jus  salicum  all  injuries  and  felonies, 
murder  included,  were  compoundable  at  a 
fixed  ‘rate,  differing  according  to  the  status 


of  the  individual  injured  — according  So 
whether  he  was  a thane,  or  a villain,  ora 
bishop,  who  appears  to  have  been  an  *£» 
pensive  person  to  kill.  1 

* Must  we  necessarily  understand  bent  a 
like  injury  to  the  same  member? 
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become  a debt,  namely,  of  assigning  such  debtor  to  his  creditor  to 
work  out  his  debt.1 


§ 1948. 


In  the  later  days  of  Rome  it  is  clear  that  these  fines  were  in- 
efficient to  keep  society  in  order,  and  though,  perhaps,  still 
sufficiently  heavy  to  be  some  punishment  to  the  poorer  class, 
were  none  at  all  to  the  higher.  Aulus  Gellius*  adduces  the  case  of 
Lucius  Veracius,  a man  of  very  doubtful  character  at  least,  who 
amused  himself  by  walking  up  and  down  the  forum,  followed  by 
a slave,  laden  with  money,  and  distributing  cuffs  right  and  left  to 
those  whose  demeanor  displeased  him,  and  immediately  tendering 
to  the  injured  party  the  legal  amount  of  amends. 

In  England,  assaults  (except  on  the  police)  cost  five  pounds 
as  a maximum ; except,  indeed,  they  are  misdemeanors  bordering 
on  felonies,  in  which  case,  the  justice  may,  in  his  discretion,  send 
such  cases  to  a jury. 

The  law  which  directed  slanderers  and  libellers  to  be  fusti- 
gated was  rendered  of  none  effect  by  the  Porcian  law,  at  least  as 
against  citizens,  because  that  law  exempted  such  persons  from 
corporeal  punishment,  and  this  also  had  a necessary  effect  upon 
the  talion. 


Gellius  informs  that  the  praetor  was  induced  to  interfere  by  his 
edict  in  the  subject  of  injuries,  by  the  arrogant  and  unjustifiable 
conduct  of  Veracius,  by  superseding  the  law  of  the  Twelve  Tables, 
and  substituting  an  edictal  remedy  for  leviores  injuria . It  is,  how- 
ever, as  little  likely  that  this  circumstance  would  alone  have  pro- 
duced the  change,  as  that  similar  conduct  in  an  individual  would  do 
to  here  in  the  present  day.  Undoubtedly  the  inefficiency  of  the 
tjtmedy  had  been  long  felt,  and  frequently  demonstrated ; nor  can 
the  conduct  of  Veracius  be  looked  upon  in  any  other  than  in  the 
Eftht  of  a patrician  freak  ; perhaps,  and  perhaps  not,  with  the  view 
<9  rendering  the  law  ridiculous,  similar  to  those  in  which  young 
English  noblemen  not  long  ago  were  in  the  habit  of  indulging. 
The  propterea , therefore,  of  Gellius  can  be  well  dispensed  with, 
Wore  Pratores  postquam  hunc  poenam  abolescere  et  relinqui  cen - 
Utmost  injur  is  que  astimandis  recuperatores  se  daturos  edixerunt , — 
Vtich  is  the  origin  of  the  actio  astimatoria , or  action  for  assess- 
ing damages,  or,  as  an  English  pleader  would  express  it,  action  of 
trespass,  with  a per  quod , etc.,  for  the  consequehtial  damage.  The 
Voids  of  the  edict  are, — §>ui  agit  injuriarum , certum  dicat , quid 
mjuriarum  factum  sit ,3 — the  plaintiff  had  to  lav  his  damages,  to  be 
Whcd  by  the  recuperatores , or  jurymen.  This  clausula  generalis 
applied  both  to  real  and  verbal  injuries,  and  included  scandalous 
Kods  and  caricatures. 


* I 1418,  h.  op.  3 N.  A.  ao,  1. 

VOL.  III. 


* P.  47,  10,  7,  pr. 
L L 


Insufficiency  of 
the  law  of  the 
xii  Tables  to 
the  ends  of 
justice  in  mat- 
ters of  assault. 


Law  of  minor 
awralts  in 
England. 


Pnetor  inter- 
feres by  edict. 
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Injuria  realit, 
might  be  b y 
assault,  battery, 
bribery  of  a 
comet,  false  in* 
sinuatiofl. 


Injuria  real»  can 
be  in  writing. 


By  painting  or 
designihg. 


Injuria  verbalis. 
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§ I949. 

An  injuria  realis  is  done  by  blows,  which  is  equivalent! 
assault  or  battery,  or  it  may  be  by  assault  without  batteiy,  f 
threatening  gestures,  provided  always  that  it  affect  the 
injuriously  : thus,  seizing  the  goods  of  one  who  owed  the  [ 
no  debt ; 1 calling  upon  the  sureties  when  the  principal  is 
and  willing  to  pay  bribing  or  getting  out  of  the  way  thei 
who  accompanies  a nubile  boy  or  girl  of  the  age  of  puberty,  \ 
persuading  such  to  commit  a stuprum , or  fornication  , 3 going iq 
mourning,  which  consisted  in  putting  on  a mourning  garment,! 
letting  the  beard  grow,  and  dishevelling  the  hair,  in  mockery  of j 
person ; the  inuendo  subandite  being,  that  such  person  had  * 
found  guilty  of  a capital  offense.4 

An  tnjuria  realis  can  also  be  in  writing,  and  when 
gated  in  that  form  is  said  to  be  injuria  scripta , or  Jiterilisi 
most  common  libels  of  this  description  were  carmina^  by 
versification  is  not  necessarily  implied,  though  most  such 
in  an  unfettered  kind  of  hexameter,  such  as  we  find  in  fla 
Juvenal,  and  Persius,  and  which  correspond  comparativftyrj 
English  blank  verse  , in  another  metre  they  were  termed  t 
or  such  as  were  capable  of. being  2nd  had  been  sung,  *91 
tinguished  from  recitation.  Psalteria  were  those  adap 
music,  and  if  sung  were  equally  within  the  law.  The  pu 
were  the  instruments  of  the  street  buffoons,  who  were  L 
upon  the  stage  to  sing  and  play  comic  and  absurd  pieces  by  \ 
prelude  ; 5 the  publicity  of  such  a libel  must  then  have  bfeo  | 
liarly  injurious  and  annoying. 

Injuria  picta  also  came  under  this  head  ; these  were  « 
of  an  obscene  or  defemating  nature,  tending  to  injure  tbb  I 
and  reputation  of  any  one. 

All  these  injuries  are  equally  actionable  by  the  law  of  En 


§ 1950- 

Injuria  verbalis  was  a verbal  slander,  evidently  against 
manners,  and  disseminated  with  the  view  of  injuring  die  u 
fame  and  character  of  the  person  against  whom  such  words  1 
expressions  were  directed. 


1 P.47, 10, 15,$  33.  * W.  19. 

3 The  system  of  seduction  must  have 
been  very  well  organised  in  Rome  to  ren- 
der it  necessary  to  send  a duenna  or  slave  to 
protect  praetextatae  or  praetextati  from  the 
wiles  of  pimps  and  procuresses.  Casaub. 
ad  Pen.  Sat  5,  30  j UIp.  P.  47,  10,  1 5, 
$ 17  A iS. 


4 Casaubonus  ad  Penii  Sat  j,J 
movendam  misericordiam  $ D.  C 
P.47,  10,  15,  $ 27.  Relations  \ 
this  nabit.  Sen.  Decl.  10,  1. 

4 Aliter  dicteria,  hieri^*a, 
pointed  at  some  particular  person, 
ad  Manilium,  5,  c.  145,  p.  360,  ed.  1 
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§ 1951. 

Injuries  are  said  to  be  done  either  to  the  body,  corpori — the 
dignity,  dignitati  ; as  when  the  companion  of  a matron  had  been 
seduced  away  ; or  fama,  when  her  chastity  had  been  attempted. 

The  levior  is  distinguished  from  the  atrocior  injuria  according 
to  circumstances  of  person,  time,  place,  or  thing,  persona , tempore , 
A»,  vel  re.  In  respect  of  the  person ; as  when  committed  against 
a magistrate,  or  one  filling  a situation  of  public  trust. 

An  injury  might  be  committed  in  respect  of  person  upon  a 
pan's  self,  or  upon  those  under  his  protection  and  control,  as  has 
been  already  observed:  or  upon  a father  by  injuries  against  those 
mder  his  control,  sub  potestate ; upon  a husband  in  respect  of  his 
wife;  on  a socer  in  respect  of  his  nurus ;l  on  a master  in  respect 
of  his  slave,  if  the  injuria  be  atrox , because  the  contumelious 
treatment  of  a slave  is  held  to  be  an  indirect  insult  to  his  master,2 
notwithstanding,  that  strictly  speaking,  no  actio  injuria  lay  for  an 
took  to  the  slave  himself  as  such. 

In  respect  of  the  time ; as  when  committed  at  the  public  games. 

In  tespect  of  place  ;3  as  when  committed  in  the  public  theatre, 
the  Expression  is  in  conspectu  pr a toris , but  as  the  letters  PR  were 
txsedjw  the  transcribers,  it  would  rather  appear  that  Populi  Romani 
sbdflklbe  read,  which  is  equivalent  to  saying  publicly,  which 
poiftlS  imply  a greater  injury,  whereas  in  the  praetor's  pre- 
" ItpC?  would*  rather  point  at  a contempt  of  court  although,  as  the 

epr  sat  in  the  forum,  this  too  would  imply  publicity,  neverthe- 
^he  praetor  was  competent  to  perform  his  office  in  any  place 
jlft  which  he  might  be  at  the  time  when  he  was  said  jus  dicere  e 
»,  or  ex  aquo , as  distinguished  from  the  superior , or  excelsus 
■5  the  judgment  seat.  The  English  Chancellor  and  his  Vice- 
ellors  are  also  competent  to  do  the  same,  a right  which 
'they.  frequently  exercise.  The  words  of  Labeo  are, — Nam  in 
yfcupectu  Pratoris , an  in  solli  tudine  injuria  facta  j/V,  multum 
F mferesse . 

In  respect  of  the  object,  r<?,  as  by  giving  a wound,  or  breaking 
abone/  and  of  the  part  of  the  body,  as  by  striking  out  an  eye. 
Xhose  injuries  against  good  manners,  punishable  extra  ordinem , 
il  to  the  categorie  termed  atrocious.7  Fit  injuria  contra 
LWfe  mores y veluti  si  quis  fimo  corrupto  aliquem  perfuderit , caeno , 
iste  obtinuerit  a quas  spurcavit ,8  fistulas , lacus  quodve  aliud  ad 
'vsjuriam  publicam  contaminaverit. 

3 !•  4>  ^ 

jW*  R.  S.  5,  4,  10  ; P..47,  10,  7, 

*5*47,  io,  7,  ^ 8 j Cujacii  obs.  9,  i 6. 

'*{•  47.  IO,  7,  t «• 

’^ofiR-S.  j,  4,  13;  P.  47,  11,  1, 


8 Schulting  says  that  this  offense  was 
aquae  per  injuriam  corruptae.  Sen. 
Nat.  Quaest.  3,  20 } Injuria  fluvii  Tertull. 
ad  v.  Praxeam,  c.  19.  The  old  expression 
was  oletare  aquam  $ hence  the  old  law, 
Frontin.  de  Aquaeduct.  a,  si  quia  aquam 
oleato  dolo  malo. 


Injuries,  how 

constituted. 

Corpori. 

Dignitati. 

Famae. 

Levior  distin- 
guished from 
the  atrocior 
injuria  in 
respect  of  the 
persona,  tem- 
pus, locus,  or 
res. 

Person. 


Time. 

Place. 


Object. 
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Injuria. 

Leviores. 

Atroces. 

Reales. 

Literates. 

Verbales. 

Corpori. 

Dignitati. 

Fame. 

Scripte. 

Picte. 

Persone. 

Temporis. 

Loci. 


Praetorian  legis- 
lation respecting 
injuries. 


Convicium  is 
brawling  scan- 
dal. 


May  be  in  the 
presence  or 
absence  of  the 
parties. 


In  all  actions  for  injuries,  the  prsetor  required,  as  in  actions 
the  case  in  English  law,  that  the  nature  and  species  of  ior 
should  be  described  with  sufficient  accuracy.1 

Injuries,  then,  may  be  thus  exhibited  in  a tabular  form 

INJURIA. 


Realis. 


Temporis. 


( 

Levior. 

V 


In  respectu. 


Loci. 


Literalis. 


Corpori.  Dignitati.  Famae. 
i / 


Scripta. 


Picta. 


In  respecta. 
Personae.  Temporis. 


§ »952- 

The  praetorian  edict  respecting  verbal  injuries  is  as 
Sjhti  adversus  bonos  mores  convicium  cui  fecisse , cujusque  opera  ft 
esse  dicetur , quo  adversus  bonos  mores  convicium  fierety  in  eum  ’ 
cium  dabo.2 

The  word  convicium , which  has  been  rendered  slander, 
somewhat  wider  meaning  than  that  word  in  English, — dicitur 
a convictatione  vel  a conventu  hoc  est  a collocatione  yocum  j 
enim  in  unum  complures  voces  conferuntur  convicium  af 
quasi  convocium,3  and  the  vociferation  must  have  a ten* 
cause  others  to  join  in  it ; hence  it  must  be  in  the  p“ 
others,  and  thereby  have  publicity.4  In  addition  to  this,  the 
expression  of  adversus  bonos  mores  circumscribes  its  extent, 
otherwise,  any  screaming,  bellowing,  or  vociferation  against  a 
would  constitute  a verbal  injury,  or  convicium ; and  this  < 
is  again  limited,  in  its  turn,  to  the  good  manners,  non  ejA 
fecit  sed  . . . hujus  civitatis .5 

The  convicium  may  take  place  in  the  presence  or  a 
the  injured  party,6  by  coming  to  his  house,  or  to  a tavern, 
to  the  chambers  of  an  advocate. 

By  continually*  following,  assectari , and  addressing  ( 
a modest  woman,  with  a view  to  attempt  her  chastity,- 
est  blanda  oratione  alterius  pudicitiam  attentare  . . • 

assectari  . . . qui.  tacitus  frequenter  sequitur 

preebet  nonnullam  infamiam ,7 — provided  the  following  be  not 
of  officious  civility. 

Abducere  comitem  is  a convicium , under  which  denomination 


1 P.  47, 10. 

* P.  47, 10,  15,  § a. 
*P.  47,  10,  15,  $4. 
4 Id*  %7>  S 11.  $ i*. 


6 Id.  § 6. 

•W.$7* 

7 P.  47, 10,  $15»$  § **• 
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freemen  and  slaves,  male  or  female,  and  pedagogues ; an  attempt 
to  do  so  will  not  constitute  the  offense.  The  attempt  may  be 
followed  by  success,  nor  need  violence  be  used ; persuasive  or 
other  means  are  equally  obnoxious  to  the  law,  provided  the  ab- 
duction be  effected.1 

The  convicium  must  be  done  to  or  against  a certain,  and  not  an 
uncertain  person,2  and  must  be  certainly  defined.1 

A convicium  must  be  done  for  the  purpose  of  defamation,  in- 
famandi causa  datum  i*  hence  persons  not  responsible  for  their 
actions  cannot  be  guilty  of  it,  as  madmen,  infants  not  doli  capaces ,5 
Neither  has  he  who  has  struck  another  in  play,  or  killed  a freeman 
whom  he  believed  to  be  his  slave,  or  intending  to  strike  his 
slave,  accidentally  hit  a freeman,  guilty  of  a convicium ,6 


§ *953* 

The  provisions  of  the  above  edict  being  found  insufficient  to 
give  a remedy  for  all  injuries,  another  paragraph  was  added : Ne 
quid  infamandi  causa  fiat,  si  quis  adversus  ea  fecerit  prout  quaque , 
res  erit , animadversam, 7 This  extended  the  remedy  to  all  acts 
contrary  to  the  truth,  done  for  the  purpose  of  bringing  another 
into  contempt  5 and  here  the  convicium  and  the  adversus  bonos 
mores  are  omitted,  and  infamandi  causa  substituted.  With  regard 
to  the  first,  we  find  that,  as  in  the  English  law,  truth  might  be 
pleaded  in  justification,  for  eum  qui  nocentem  infamat , non  est  a quum 
et  bonum  ob  eam  rem  condemnari , delicta  enim  nocentium  nota  esse 
oportet  ;8  with  respect  to  the  second,  it  is  true  that  convicium  in- 
cludes these,  yet  they  do  not  constitute  a convicium  adversus  bonos 
mores.  This  clause  in  the  edict  is  thus  explained  by  Ulpian  : 9 
Hoc  edictum  supervacuum  esse , Labeo  aity  quippe  cum  ex  generali 
clausula  injuriarum  agere  possumus  sed  videtur  et  ipsi  Labeoni y et 
ita  se  habety  Pr at  or  em  eandem  causam  secutum  voluisse  etiam 
specialiter  de  ea  re  loqui  ; ea  enim  qua  notabiliter  fiunt ,.  nisi 
specialiter  notentur  videntur  quasi  neglecta,™  Generally,  the 
praetor  forbade  that  anything  should  be  done  to  the  defamation  of 
another,  ad  infamium  alterius  ; the  acts,  however,  within  this 
dause  of  the  edict  can  hardly  be  said  to  be  defamations,  but 
fitthef*  tending  to  render  a person  ridiculous,  and  an  object  of 
contempt,  and  thereby  injure  his  general  credit  and  reputation. 
Of  this  description  of  injury  is  the  going  into  mourning  before 
aflnded  to,11  certainly  a strange  way  of  annoying  another, — libellus 


1 Id.  $ 16,  4 17,  & 18. 

• P.  47,  to,  7>  pr. 

4 P.47,  10,  15,$  ia.  4 Id.  3. 

•Id.  4.  Trespass  on  the  person  lies  in 
«Kb  cate  by  the  law  of  England. 


7 P.  47,  10,  15,  $ 25. 

I P.  47,  10, 18. 

9 P.  47,  10,  15, 4 26. 
«°  Id.  4 26. 

II  ^ 258,  h.  op. 


As  towards 
some  oertain 
person. 

For  the  purpose 
of  defamation. 
Persons  in- 
capable of  com- 
mitting injuries. 


Further  edic- 
tal  provisions 
respecting  in- 
juries. 
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Third  clause  of 
the  edict  re- 
specting result- 
ing injuries  to 
slaves. 

Verberare 
differs  from 
pulsare. 


Questio 
or  torturing. 


Fourth  clause 
of  the  edict 
resulting  in- 
juries to  free- 
men. 


datus  principi  vel  aliij — come  under  this  clause  i also  selling  a 
sentence  to  be  delivered  ;e  wrongfully  seizing  a man’s  goods;*  or 
selling  an  imaginary  pledge  as  if  it  were  the  property  of  another 
man,  and  had  become  forfeit  for  non-payment ;♦  or  addressing 
one  as  a debtor  who  owed  the  pretended  creditor  nothing.6 

Another  reason  for  this  further  special  relief  arose  from  die 
necessity  of  stating  specially  the  nature  of  the  injury.  S%ui  aget 
injuriarunt  cerium  dicat  quod  injuria  factum  estf  and  it  would  be 
difficult  to  define  it,  — certum  eum  dicere  Labeo  aity  qui  dicat 
nomen  injuria , neque  sub  alternatione , putay  illud  aut  illud%  sed 
illam  injuriam  se  passum 7 . . ut  ex  qualitate  injuria  sciamus .* 


§ 1954- 

The  next  clause  of  the  edict  related  to  reflected  injuries.  J $ui 

servum  alienum  adversus  bonos  mores  verberavisse  deve  eo  injussu 
domini  quastionem  habuisse  dicetur , in  eum  judicium  dabo . Item 
si  quid  aliud  factum  esse  dicetur , causa  cognita  judicium  dabo.* 

Verberare  differs  from  pulsare , the  former  being  cadere  cum 
dolore , but  pulsare  sine  dolore  wrongfully  and  against  good  man- 
ners, with  the  fists  or  otherwise;11  for  if  done  by  way  of  coi^ 
rection,12  the  injury  did  not  reflect  on  the  master,  generally  /V 
juria  servo  facta  ad  dominum  redundat .13 

The  Sluastio  is  putting  the  slave  to  torture,  et  corporis  dolorem 
ad  eruendam  veritatem ,14  and  must  not  be  done  but  by  direction  of 
the  master.  By  the  concluding  paragraph  in  the  edict,  the  praetor 
reserves  himself  power  to  allow  an  action  to  be  brought  in  such 
cases  as  he  shall  consider  fit  subjects  for  one,  after  having  heard 
the  circumstances  of  the  case  ; nor  would  he  allow  a remedy  on 
trivial  grounds.  The  description  of  slave,  too,  influenced  the 
praetor,  judicio  stando , some  of  which  are  enumerated  :15  bona 
frugi , ordinarius , dispensator , an  vero  vulgaris  mediastinus  ; $n 
qualis  qualis , et  quid , si  compeditus  vel  mala  notus , vel  nota  et- 
trenta. 

§ *955- 

The  last  clause  of  the  edict  cited  in  the  title  de  injufiii  it 
famosis  libellis  is  of  a nature  kindred  to  the  last  ; it  applies,  how- 
ever, to  free  persons  under  the  control  of  another.  Si  ei  qui  in 
alterius  potestate  erit , injuria  facta  esse  dicetur , et  neque  /V,  cuj** 


1 Id.  $ 29. 
a Id.  4 30. 

* Id.  9 3 1. 

4 Id.  § 32. 

*IM  33- 

• P.  47,  10,  7,  pr. 
’Id.  §4. 


* Id.  * 1. 

* 1*.  47»  «°» >5»  * 34- 

" 47»  5»  * >• 

" M.  »5»  \ 4®- 

»Id.&4j. 

H Id.  4 41. 

'•Id.  4 44. 


‘•Id.*  j*. 
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in  potestate  est,  pratens  erit  neque  procurator  quisquam  exist  et,  qui 
t9  nomine  agat , causa  cognita , ipsi  qui  injuriam  accepisse  dicetur 
judicium  dolo.1 

In  this,  as  in  the  last  case,  the  remedy  depends  upon  the  view 
the  praetor  may  take  of  the  particular  circumstances  of  the  case, 
because  it  is  in  its  nature  Exceptional ; and  is,  therefore,  only 
given  on  good  cause  shewn,  and  when  no  person  is  there 
duly  qualified  to  act  in  his  behalf.2  Here  the  attorney  of  the  father, 
or  person  having  the  potestas , who  might  be  more  remote,  is 
meant,3  nor  need  his  procuration  be  a special  one,  for  any  person 
generally  administering  the  affairs  of  the  absentee  has  a sufficient 
mandate  in  this  behalf. 


§ 1956. 

In  consequence,  it  is  supposed,  of  the  praetorian  jurisdiction  Lex  Cornelia  de 
affording  an  insufficient  remedy  for  certain  injuries,  Cornelius  a*  criminal 
Sulla  got  a law  passed,  when  dictator,  termed,  from  its  introducer,  remedy  in  the 
the  Lex  Cornelia  de  injuriis , whereby  «injuries  of  a certain  atrocity  ca>e  of  injuries, 
may  be  punished  criminally.4  The  date  assigned  to  this  law  i9 
a.u.c.  672,  or  b.c.  10 1.  The  reason  that  lea  to  the  introduction 
of  this  law  is  supposed  to  have  been  the  disorders  which  arose 
during  the  civil  wars. 

Remedies  are  given  by  this  law  under  three  states  of  circum-  Included  amuit» 
stances  : for  beating,  verberatio  ; striking,  pulsatio ; 5 and  against  on 

such  as  forcibly  entered  another’s  house,  qui  domum  alienam  vi  0 omicl  c* 
introissent . Although  strictly  a criminal  law,  a civil  action  could 
also  be  brought  on  it.6 


§ J957- 

The  detail  of  these  actions  will  be  treated  under  the  head  of  Actiones  in- 
actions, it  therefore  suffices  here  to  lay  down  the  following  general  jur*. 
principles  by  which  the  praetorian  actions  for  injuries  are  regu- 

1 MUftl, 

first,  then,  they  are  competent  to  all  free  persons  whose  repu- 
tation has  been  maliciously  defamed  by  words  or  deeds  which 
tgjld  to  bring  them  into  contempt,7  and  are  false. 

The  injury  must  be  set  out  with  sufficient  certainty.8 
Those  under  the  control,  potestas  or  dominium , of  another  can- 
not maintain  this  action,  which  is  competent  only  to  the  person 
possessing  such  chief  control ; but  failing  him,  it  is  competent 


* 47»  *7»  S *0. 

‘ *5- 


F-  47* 

*14.4  * 

'•* MM 


Aeotl.  3,  p.  «63. 

fc*  °p-;  P-  47»  5> 

or*-  d«  latin.  Ic Corum  vet.  145, 


•qq. } Ed.  C.  Duker.  Lugd.  Bat.  17x1; 
Paul.  op.  Coll.  L.  L.  Mos.  et  Rom.  3,  6; 
Pauli  R.  S.  5, 4,  8. 

• p.47, 10, 37,  $ i. 

’ P.47,  io>  15,$»,$  »J{  M. 

* P-  47»  >o.  7- 
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Penalty  of  in- 
juries by  the 
Praetorian  lav. 


to  the  attorney,  tutor,  or  such  other  person  as  is  accustomed  to 
intervene  in  such  matters  for  such  person,  if  absent,  to  hring  k$ 
or  failing  such,  or  failing  his  so  doing  in  certain  cases,  to  M 
party  himself;  and  in  the  case  of  one  under,  dominion,  it  Iiesfy 
the  owner,  attorney,  or  such  other  person  a&  has  the  duugeti 
the  affairs  of  the  absentee,  and  is  competent  thereto.1 

It  lies  by  an  heir  for  insults  offered  to  the  body  of  the  decease^ 
or  to  his  monument.3 

In  the  case  of  slaves,  the  fructuary  has  a right  of  actiel 
agajnst  the  owner,  and  vice  versa.4  Actions  for  injuries 
against  slaves  must  be  brought  by  and  against  the  masters.1 

The  husband  had  an  action  on  behalf  of  his  wife,6  or  an  afi 
anced  bridegroom  on  behalf  of  his  affianced  bride.7 

Many  actions  lie  by  different  persons  for  one  and  the  am 
injury.8 

An  action  for  an  injury  done  by  many  must  be  brought  join 
against  all  conjointly  but  conversely  it  is  separately  coeipe^^ 
all.10  * J 

Freedmen  are  not  competent  to  bring  their  action  agpyj 
patrons.11 

It  cannot  be  brought  against  a magistrate  for  the  undue  Cttj 
cution  of  his  duty,  or  against  him  in  his  private  capacity.1* 

It  endures  for  thirty  years. 

It  does  not  pass  to  or  lie  against  heirs  before  litis  contest*#*? 

By  the  Cornelian  law,  and  subsequent  constitutions,  pd 
under  power  must  bring  it  directly.14 

It  cannot  be  brought  by  procuration,  except  in  the  case  of 
illustrious  plaintiff.15 

It  endures  for  .twenty  years. 


§ 1958. 

The  Twelve  Tables  provide,  as  we  have  seen,  two 
of  penalties  for  injuries ; for  those  of  a slight  description^ 
of  25  asses ; this  the  praetor  preserved  in  principle,  sub« 
for  a fixed  fine,  damages,  to  be  assessed  by  a jury,  termed 
ratores , which  law  obtained  in  Justinian’s  age.  The  penally 
vided  for  the  more  atrocious  Wass  of  injuries  was  talion,  °t4 
satisfaction  as  might  be  agreed  upon  in  lieu  of  it,  for  disaHtqgfflj 


1 P.  47,  10,  17,  $ 10,  sqq. 

* Id.  i,  § 6. 

* Id.  27. 

4 P.47, 10, 15,^37»  «q- 
4 Id.  18,  $ 1. 

«Id.  a. 

7 Id.  13,  § 14. 

B Id.  41,  § I ; Id.  41. 


*Id.7,*c. 
'•Id.  15,  §49. 


11  Id.  11,  § 7. 

**  Id.  32. 

,a  Id.  13,  pr. ; Id.  28. 

" M*  J>  § 7 5 P-  3.  3.  ♦*>  b *■ 

*‘C.  9,  35,  n,§  i,h.op. 

*•  The  word  rufnit  roust  be  — - ^ 
in  this  sense  by  the  analogy  of 
law,  vide  % 1925,  h.  op.  Rapit 
sit,  rendered  useless. 


Digitized  by  v^ooQle 


OBLIGATIONES  EX  DELICTO— INJURIA.  265 

member,  and  a fixed  fine  for  breaking  bones.1  It  is  not  improbable 
that  this  fine  practically  was  assessed,  and  that  the  praetor,  in 
giving  this  practice  formality,  altered  nothing  in  the  principle 
of  the  law  of  the  Twelve  Tables  ; moreover,  breaking  a bone  is 
clearly  disabling  a member  or  some  part  of  the  body.  Malicious 
and  infamous  slander  and  libels  were  punished  by  the  Twelve 
Tables  by  fustigation  ; this  was  actionable  under  the  first  quoted 
law  of  the  Twelve  Tables,  as  an  injury  generally  ; nor  is  the  fact 
of  its  coming  within  the  provisions  relating  to  slight  injuries  under 
the  prastorian  jurisdiction  of  importance,  because  as  the  damages 
are  assessable,  it  is  competent  to  the  recuperatores  to  take  cog- 
nizance of  the  degree  of  the  injury.  The  fustigation  of  freemen 
was  taken  away  by  the  Porcian  law,  which  was  clearly  in  deroga- 
tion, and  repealed  pro  tanto,  the  law  of  the  Twelve  Tables. 

Still  the  civil  remedy  extends  to  such  graver  offenses  by  the 
clausula  generalis,  and  so  there  is  no  failure  of  justice  for  want 
of  a remedy  5 besides,  since  the  nature  of  the  injury  must  be 
set  out  with  sufficient  certainty,  all  difficulties  are  met  ; in 
short,  it  comes  to  this,  that  all  actions  for  injuries  are  actions 
on  the  case  for  special  damages,  assessable  according  to  the 
atrocity  of  the  injury ; a mode  of  satisfaction  clearly  more  con- 
sonant with  reason  than  that  of  a fixed  fine  without  discretion  in 
the  judge  to  modify  it;  in  addition  to  which,  these  actions  of  injury 
note  the  injurer  with  infamy,  which  partook  of  the  nature  of  a 
criminal  punishment,  and  might  be  brought  any  time  within  thirty 
years. 


§ 1959. 

The  Cornelian  law  revived  in  spirit,  that  of  the  Twelve  The  Cornelian 
Tables,  by  giving  a criminal  remedy,  and  by  extending  the  |^sPi^c7th 
right  of  action  to  a term  within  twenty  years.  To  prevent  op-  x\\  Tablet!  * * * **** ***** 
pression,  however,  the  juramentum  delatum  is  made  admissable,  Purgation  by 
whereby  the  defendent,  or  reus,  can  purge  himself  from  the 
accusation,  jure  jurando.  This  was  probably  introduced  and  Ca 

only  practised  in  default  of  satisfactory  evidence,  where  there 
Was  a failure  in  witnesses,  or  to  meet  the  case  of  malicious 
prosecutions. 

The  constitution,  by  whom  we  are  ignorant,  in  aid  and  ex-  Constitution  in 
Puliation  of  the  Cornelian  law,  adjudged  one  convicted  under  its 
provisions,  of  malicious  verbal,  or  written  slander,  to  the  positive  ne  ,an  aw’ 
Penalty  of  infamy,  whereby  he  becomes  intestabilis,  that  is,  his 


*Tke  English  law  allows  discretion  in 

*****  of  summary  jurisdiction  to  inflict  a 
to  5/.,  and  if  the  Justice  think 

^sufficient,  he  can  send  the  case  for 
a aiftinal  punishment,  or  the  party  may 

****  W*  cml  remedy  ; but  if  the  magis- 

*****  hare  interfered,  the  defendent  may 
VOL.  Ill, 


demand  a certificate,  under  the  9 Geo. 
4,  c.  31,  § 27,  28  & 11  Vic.  c.  82, 
which  he  may  plead  in  bar  of  a civil 
action,  TunnieUff  v.  Tedd,  5 C.  B.  553, 
17  L.  I.  (N.  S.)  M.  C.  67. 

2 P.  47,  10,  5,  % 10. 
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Fifit  constitu- 
tion imposes 
relegation  and 
deportation. 


Second  constitu- 
tion enables 
illustres  to  sue 
by  attorney — 
institutes  capital 
punishment. 


Parallel  of'  the 
English  law. 


Slander. 


testimony  in  a court  of  justice  and  his  right  of  testation  in  certain 
cases  is  ui validated. 

Another  constitution,  by  whom  we  are  also  in  ignorance,  provides 
that  such  persons  should  suffer  relegation,1  or  deportation,*  which 
involves  a capitis  deminutio , Heineccius3  thinks  it  probable,  that 
this  is  the  same  constitution  which  enacted  the  like  punishment 
against  the  abduction,  by  bribery  or  otherwise,  of  the  comes,  com- 
panion, pedagogue,  or  duenna  of  a pratextatus,  or  pratextata, 
and  punished  the  abducted  companion  capitally. 

Further  constitutions  enacted,  in  addition,  certain  particular 
provisions ; that  of  Zeno  enabled  illustres 4 to  institute  this  pro- 
secution by  attorney,5  and  condemned  the  utterer  of  an  infamous 
and  malicious  libel  to  capital  punishment,  in  the  same  manner  as 
though  he  had  been  the  author  of  it.6  The  words  of  this  con- 
stitution of  Valentianus  and  Valens,  a.d.  365,  are  sufficiently 
important  to  be  set  out  here  : Si  quis  famosum  libellum  sive  domi 
sive  in  publico  vel  quocunque  loco  ignarus  reperent,  aut  corrumpat 
prius  quam  alter  inveniat , aut  nulli  confiteatur  inventum.  Si  van 
non  statim  easdem  chartulas  vel  corruperit , vel  igne  consumpserit , 
sed  vim  earum  manifestaverit , sciat , si  quasi  auctorem  hujusmodi 
delicti  capitali  sententia  subjugandum . Sane  si  quis  devotionis  ena 
ac  salutis  publica  custodiam  gerit , nomen  suum  profiteatur , et  ea, 
qua  per  famosum  libellum  persequentia  putaverit , ore  proprio  edieat, 
ita  ut  absque  ulla  trepidatione  accedat , sciens  quidem , quod  si  aster* 
tionibus  suis  veri  fides  fuerit  opitulata , laudem  maximam  et  pretmhm 
a nostra  clementia  consequetur : Sin  vero  minime  hac  vera  osten* 
der  it,  capitali  pcena  plectetur.  Hujusmodi  autem  libellus  alterim 
opinionem  non  laedat. 

There  can  be  little  doubt  that  we  must  here  understand  sedi- 
tious libels  directed  against  the  government,7  and  from  the  exisMte 
of  this  constitution,  we  may  fairly  imply  that  this  was  not  an  un- 
common offense  at  that  period. 


§ i960. 

The  principle  of  English  resembles  closely  that  of  the  RotMft 
law.  Scandal  is  publicly,  falsely  ( adversus  ea  prout  res 
fuerit)*  uttering  malicious  {dolo  malo ),  scandalous  (riffwnMl)» 
and  slanderous  {famosa),  words  of  another  tending  to  his  <‘ 

{per  infamiam),  and  derogation,  such  being  adversus  bonos 
hence — 

1.  To  accuse  a man  of  an  offense  indictable  at  common 
because  this  indangers  his  personal  safety,  by  the  operation  of 
the  law. 


' Tic.  An.  14, 4»,  49. 
»P«tiliR.S.  J4,  14,  15,*  17. 
’ A.  R.  4, ,5,%  9. 

$ 1957,  h.  op. 

5C.  9,  35,  u j 1.4,4,410. 


* C*  9*  3*.  «• 

P.  47,  «0,  33. 

* P-  47.  ,0j  * 5»  \ 15-  ■ 

9 81.  Com.  B.  3,  ch.  8, 4 ;. 
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I 2.  Such  as  would  exclude  him  from  society,  as  to  accuse  him 
having  some  infectious  or  loathsome  disease.1 

f.  Of  such  as  may  hurt  him  in  his  trade  or  profession  ; as  to 
S trader  a bankrupt,  a physician  a quack,  or  a lawyer  a knave.* 

These  are  comparable  to  the  levior  injuria , but  words  amount  English  law 
ip  scandalum  magnatum , or  atrocious  injury,  when  spoken  of  a Scandalum 
V,  judge,  or  other  great  public  officer  or  dignitary,  even  though  masnatum 
1 scandal  should  not  be  actionable  in  the  case  of  an  ordinary 
n ; and  in  such  case  the  Crown  may  prosecute  for  punish- 
, and  the  private  man,  for  adequate  damages, 
i In  these  cases,  special  damage  need  not  be  proved,  the  offense  The  per  quod, 

; complete  intrinsically,  and  the  issue  general.  In  cases  of  consequential 
fer,  for  damaging  words  not  within  these  rules,  the  declaration  amage* 
be  special,  and  laid  with  a per  quod,  whereby  such  and  such 
accrued  to  the  plaintiff.  In  such  cases  the  words  are  set 
l With  an  inuendo , explanatory  of  the  malicious  intent ; thus, 

} of  a clerk  in  orders,  that  he  is  a whoreson,  is  not  actionable, 
though  strictly  by  the  canon  a bastard  is  incapable  of 
etnot  being  an  offense  indictable  at  common  law,  but 
Bide  by  the  ecclesiastical  court  only,  it  will  be  necessary  to 
F jpdaUy,  cc  said  that  the  said  plaintiff  was  a whoreson, 

% thereby  that  he  was  a bastard  (the  inuendo),  whereby 
%ferquod)  he  lost  the  presentation  to  such  a living  (the  special 
p);”  and  this  is  equivalent  to  that  which  the  praetor  meant 
the  offense  to  be  set  out  with  sufficient  certainty : 3 
t injuriarum  certum  dicat  quid  injuria  factum  est ; for,  as 
\ observed,  the  praetorian  law  appears  to  have  required  all 
of  this  nature  to  be  pleaded  specially. 

^lat  mere  scurrility,”  says  Blackstone, u or  opprobrious  words  njury  ani 
\ neither  in  themselves  import,  nor  are  in  fact  attended  with  mtilcc* 
[injurious  effects,  will  not  support  an  action,”  neither  will 
of  admonition,  &c.,  because  they  foil  in  the  particular  of 
„ k,  without  which  they  aie  no  slander. 

a slander  be  met  with  a justification,  it  is  damnum  absque  Damnum  absque 
and  an  answer  to  the  action,  as  in  the  civil  law,  eum  qui  iniuna- 
tem  infamat,  non  est  aquum  et  bonum  ob  eam  rem  condemnari ; 

\ enim  nocentium  nota  esse  oportet  et  expedit .4 


t to  accuse  any  one  of  having  the 
ftdaeaie, — thus,  the  words  spoken 
I'Miied  woman,  “ that  she  is  a 
) $»d  hath  the  p — inuendo,  the 
_ > held  that  the  action  would 
^Cooa.  Dig.  vol.  1,  p.  261 ; D.  28, 
• S,Rol.  66,  1.  37,  45;  1 Sid.  50, 
ijo,  because  this  was  an  incurable 
*^[hen  the  common  law  was  formed, 
■Jhhia  action  sur  ie  cas  at  common  law. 

alleged  on  a brewer,  “ I will 
F*  ®y  » are  a peck  of  malt,  and  lead  her 
# winter  and  let  her  drink,  and  she  shall 


piss  as  good  beer  as  any  Tom  Fenn  {quifmt 
le  Plaintiffe)  brews,”  held  not  actionable, 
without  shewing  special  damage,  Fenn  v. 
Dixe,  Rolls  Abr.  15  Car.  B.  R.  p.  58,  Act. 
sur  le  cas  V.  To  say  of  a lawyer,  **  he  has 
no  more  law  than  a jackanapes,”  is  action* 
able ; but  it  is  not  so  to  say  of  a counseller 
he  hath  no  more  wit  than  a jackanapes. 
Com.  Dig.  1,  p.  258,  D.  2,  Godb.  441, 
common  law  procedure,  15  & 16  Vic.  76, 
renders  the  colloquium  unnecessary. 

* P.  47i>10>  7»  pr- 

* P.  47  10,  1$. 
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labels  or  written 
i lander  by  the  * 
English  law. 


Remedies  by  the 
English  law, 
civil  and  crimi- 
nal. 


§ 1961. 

Libel  is  written  slander,  or  rather  slander  perpetuated  on  paper, 
and,  as  in  the  Roman  law,  may  be  in  writing,  scriptus , or  by 
painting,  pictus , or  otherwise  by  signs  which  set  the  plaintiff  in  an 
odious  light,  and  thereby  diminish  his  reputation  ; 1 this  species  of 
slander  is  subject  to  the  same  general  rules  as  the  first  or  verbal 
description. 


§ 1962. 

There  are  two  remedies  for  slanders,  whether  verbal  or 
written  imports  nothing ; the  first  a public  one,  by  indictment, 
because  they  tend  to  a breach  of  the  public  peace,  hence  the 
proverb,  44  the  greater  the  truth  the  greater  the  libel  5”  wherefore, 
and  consistently  too,  truth  pleaded  was  an  aggravation  of  the 
offense ; but  this  has  been  since  altered  by  statute,2  and  a de- 
fendent may  justify  under  an  indictment.  The  more  usual  remedy, 
however,  is  by  civil  action  for  damages,3  which  the  jury  assess,  as 
the  recuperatores 4 did  under  the  Roman  law,  the  amount  of 
pecuniary  compensation  which,  in  the  opinion  of  such  a body, 
will  indemnify  the  plaintiff  for  the  injury  done  to  his  trade  and 
reputation. 


1 2 Show  14;  11  Mod.  99. 

2 6 & 7 Vic.  c.  96. 

3 6 & 7 Vic.  c.  02.  Newspapers,  too, 
are  allowed  to  publish  any  libel  they  please 
under  this  statute,  provided  they  publicly 
apologise  for  it,  and  pay  an  adequate 
sum  into  court,  by  way  of  damages.  This 
may  be  termed  a statutable  remedy.  The 
license  of  language  in  the  Legislature  pro- 
bably led  to  sympathy  with  written  slander  $ 
but  an  action  was  held  to  lie  against  an 


officer  of  the  House  for  printing  proceed- 
ings of  the  House  of  a libellous  natate. 
Stockdale  v.  Hansard. 

4  Blackstone  is  in  error  when  he  sap- 
poses  the  Romans  had  no  juries;  they  hid 
them  in  many  cases,  as  will  be  seen  bat- 
after,  see  also  § 45,  h.  op.,  although  under 
a very  different  system  from  oundWL 
Bl.  Com.  B.  3,  ch.  7.  Qusere,  did  no* 
the  Gothi  borrow  this  institution  ft*® 
Rome  ? vide  Goth.  Breviarium/ 


Digitize^  by 


Google 


OBLIG.  QUASI  EX  DELICTO. — JUDEX  SI  LITEM  SUAM  FECER.  269 


TITLE  II. 


ObHgationes  Quasi  ex  Delicto — Si  Judex  Litem  Suam  Fecerit — De  Dejectis  et  Effusis — 
De  Positis — Exercitores  Navium  Sive  Nautae — Carriers  by  Land  and  by  Water — 
Caupones  — Stabularii — Common  Innkeepers — Crimen  Conniventiae — Misprision  of 
Felonic — Condictio  ob  Turpcm  Causapi — Condictio  ob  Injustam  Causam. 


§ 1 963- 

Obligations  which  accrue,  as  it  were,  out  of  a delict  are  analo- 
gous  to  those  which  arise  by  implication  out  of  a contract.  The 
leading  distinction  between  which  and  real  delicts  is,  that  they 
have  their  foundation  not  on  malice,  but  on  negligence,  whereby 
damage  has  or  may  have  arisen. 

The  term  quasi  delictum  is  not  a classic  word,  but  one  in- 
vented for  the  sake  of  brevity,  and  must  be  used,  like  quasi  con - 
tractus , with  a mental  protest  against  the  barbarism  ; it  is  better, 
however,  in  both  cases  to  call  them  obligationes  quasi  ex  con- 
tractu, or  delicto,  and  to  write  them  short,  oblig.  q . e . r.,  or  q . e.  d.y 
than  to  adopt  an  unclassical  expression. 

Generally  obligationes  q . e.d,  are  acts  illicit  in  themselves,  whereby 
an  action  is  given  against  such  as,  in  a moral  point  of  view,  may  be 
perfectly  innocent,  or  who,  nevertheless,  are  not  bound  to  answer 
for  the  act  by  other  principles  of  the  Roman  law ; hence,  the 
following  definition  of  them  may  be  adopted  : Obligationes  quasi 
ex  delicto  nates  ea  complectunt , ques  adversus  legem  factes  sunt 
quee  ratione  ejus  qui  inde  tenetur , delicta  privata  non  sunt , ex 
quibus  aliquis  perinde  obligatur , ac  si  delictum  privatum  ipse  ad- 
uehissetj  that  is,  that  notwithstanding  the  offenses  are  not  private 
deficts,  yet  inasmuch  as  they  are  prohibited  and  the  law  makes  a 
man  answerable  for  them,  he  shall  be  bound  as  though  he  had  com- 
mitted a delict. 

To  constitute,  then,  an  obligatio  quasi  ex  delictoy  it  is  neces- 
saiy— ■ 

That  there  should  be  a prohibited  act ; 

That  such  act  should  not  be  a delictum  privatum ; 

That  it  should  create  an  obligation  analogous  to  that  resulting 
from  a private  delict.' 


Obligationes 
quae  quasi  ex 
delicto  nas- 
cuntur, founded 
on  negligence. 


Oblig.  q.  e.  d. 
are  illegal  acts. 


Obligatio  quasi 
ex  delicto,  how 
constituted. 
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Obiig.  q.  e.  d. 
arising  out  of 
the  neglect  of 
judge. 


Incapacitated 
penons. 
Natuta  leg* 
moribus. 


Obligations  of 
judges. 


*7* 


§ i96+- 

The  first  of  these  mentioned  in  the  Institutes  is  the  case  of  a 
judge  making  the  cause  he  is  called  upon  to  adjudicate  upon  his 
own,  and  thereby  making  himself  responsible  for  the  conse- 
quences, Judex  si  litem  suam  fecerit . “J§hiid?”  writes  Cicero. 
Si  quum  fro  altero  dicas , litem  tuam  facias ?l  If  this  be  dole  male , 
it  is  a verum  delictum ; if  imperitia ^ it  is  quasi  a delictum ; and 
here  it  must  be  observed,  that  imperitia  is  culpa.2 

It  was  for  this  reason  that  the  Romans  were  very  particular  in 
the  choice  of  their  judges,  and  that  not  only  the  natural  capa- 
bilities of  the  individual,  but  also  his  honest  conversation,  should 
render  him  worthy  of  the  trust  reposed  in  him ; the  penalties 
attached  to  ill-judging  may  probably  account  for  Gellius,3  when 
called  upon  to  perform  this  office  in  the  beginning  of  his  carere, 
hesitating  to  pronounce  a verdict  for  either  party,  and  evading  a 
direct  decision  by  declaring  a non  liquet. 

Deaf  and  dumb  persons,  as  also  those  not  in  their  right  mind, 
furiosi , impuberes , from  want  of  mature  judgment  and  experience, 
were  naturay  incapable  ; and  the  age  of  2 5,  and  later  18  yean,  if 
the  person  had  held  a public  office,  was  required  for  the  fidfillmtpt 
of  this  important  office.4 

Those  removed  from  the  senate  were  so  by  law,  lege,  and 
women  and  slaves  moribus.  * 

Judges  were  required  to  be  sworn  duly  and  truly  to  perform  tbsir 
office  ex  animi  sententia  et  ex  lege , which  was  done  solemnly  OR  an 
altar  in  the  comitium , termed  puteal  Libonis ,5  The  danger  of  eoess 
was,  however,  diminished  by  the  assessors,  who  sat  on  the  bench  by 
the  judge,  and  whom  he  was  at  liberty,  but  was  not  obliged,  to  oon- 
sult  jc  these  consisted  of  the  friends  and  legal  acquaintances  of  tbe 
judge,  and  we  find  them  interposing  their  advice  in  the  case  above 
mentioned  by  Gellius  of  his  first  essay  as  a judge,  although  he 
could  not  make  up  his  mind  to  adopt  it. 

It  is  not  to  be  presumed  that  the  penalties  were  often  inforetd 
against  judges  for  errors  except  where  they  were  very  glaring,?  since 
there  were  other  remedies  against  the  verdict,  whereby  the  suitor 
might  have  relief ; and  among  others,  the  restitutio  iu  tntegtfm* 
In  like  manner,  no  one  ever  thinks  of  impugning  the  convicMK 
of  an  English  judge  as  to  the  integrity  of  his  decision  \ nr  11  rrtsnhttf > 
as  every  one  is  liable  to  err,  the  law  supplies  abundant  remedial  JR 
cases  of  error  by  bill  of  exceptions  to  the  ruling,  improper  roCCp- 
tion  of  evidence,  and  the  like  appeals  from  sentence  to  a higher 

1 De  Orat.  2,  75.  4 Hor.  Epist  r,  19,  1.  S,  sq.  j Sip». 

9 C.  7,  49  j C.  3.  de  jud.  ant.  jure  civ.  Rom.  a,  i§f  de  tot. 

3 N.  A.  22,  13 ; § 45,  h.  op.  jure  pro*.  a,  5. 

* Suet.  Oct  Aug.  3a  5 P.  42,  1,  57  5 6 A.  Geli.  1.  c. 

Cuj.  Obs.  20,  32.  7 P.  50,  13,  6. 
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I tribunal,  and  against  the  verdict  of  a jury  on  the  ground  of  its 

I being  against  the  weight  of  evidence,  or  on  the  ground  of  surprise, 

} on  that  of  the  damages  being  excessive,  &c. 

II 

!id  case  of  an  oblig.  q.  e.  d.  arises  out  of  things  being  De  dejectis  et 
toured,  placed  or  suspended  from  a house,  dejecta , 
r,  suspensa , over  a public  path  or  roadway,  without 
ning  per  quod , some  one  receives  injury.  The  Edict 
tvs  : — Unde  ineum  locum , quo  volgo  iter  fiet , vel  in  quo  Text  of  the 
dejectum  vel  effusum  quid  erit,  quantum  ex  ea  re  pr*torian  edict. 
um  factumve  erit , in  eum  qui  ibi  habitaverit , in 
\um  da  bo.  Si  eo  ictu  homo  liber  perisse  dicetur , quinqua - 
im  judicium  dpbo . Si  vivet  nocitumque  ei  esse  dicetur, 
eam  rem  aquum  judici  videbitur , eum , cum  quo  agetur 
anti  judicium  dabo . Si  servus  insciente  domino  fecisse 
dicio  adjiciam  : aut  noxam  dedere.1 

1,  the  thing  must  have  been  thrown  down  in  a place  Requirements  of 
ised  as  a public  pathway  or  road;  it  matters  not  djf  clause  of  the 
be  public  or  private  property,2  because  the  offehse  e Kt* 
i passenger,  and  because  the  public  has  a perfect  right 
a,  irrespective  of  the  nature  of  the  place  through 
>ublic  is  in  the  habit  of  passing ; hence  the  Edict 
tie  to  a place  termed  secret,  whereby  it  is  meant  to 
between  such  and  frequented  spots,  quum  adhuc 
essent  et  modo  coepit  commeari , non  debet  hoc  edicto 

to  consistetur  is  added  more  upon  technical  grounds 
rise,  since  it  need  not  necessarily  be  a thoroughfare, 
a simple  halting  place. 
k>,  must  have  been  no  warning.3 
ibitant  of  the  tenement  is  answerable  for  the  feet, 
be  proprietor  of  the  house  or  simply  a lessee,  a lodger, 
us  occupant,  it  suffices  that  he  be  the  habitator 
for  as  such  he  is  responsible  for  all  that  takes  place 
^ since  it  may  be  impossible  to  bring  the  fact  home 
idual,  and  if  this  can  be  done  it  is  still  competent  to 
nt  of  the  house  to  take  his  remedy  against  the  actual 
ns* — the  master  is  here  responsible  for  his  children 
S;5  and  the  owner  of  a granary  or  warehouse,  for  his 
or  of  a lecture-room,  for  the  scholars ; or  of  the 
for  its  occupants. 


P-  9»  3- 


4 4t  5»  $ » i P*  9>  3»  »>  S 4»  % 9* 
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Liability  under 
this  clause  of 
the  edict  de 
dejectis  et 
effusis. 


English  parallel. 


2J2 


§ 1966. 

Joint  lessees  of  a c etna  culum  are  severally  liable,1  notwith- 
standing the  landlord  have  retained  a very  small  portion  of  the 
house  for  his  own  residence,*  and  the  responsibility  in  such  case  is 
still  further  restricted  by  attaching  the  liability,  where  the  coenacu- 
lum  has  been  portioned  off  between  many  tenents,  on  the  occupier 
of  the  portion  where  the  offense  takes  place  ;3  but  if  he  cannot 
be  ascertained,  the  action  is  in  solidum  pro  rataf  where,  if  the 
master  have  retained  the  major  part,  he  alone  is  liable.5  Freed- 
men  and  clients,  occupying  gratuitous  dwellings,  are  liable  as  in- 
habitants.6 

A passing  guest  is  not  liable,  because  he  cannot  be  said  to 
inhabit,  but  the  landlord.7 

The  filias  familias  inhabiting  a house  apart,  is  liable  in  his  own 
person,  for  this  is  an  offense  quasi  ex  delicto ; against  a slave, 
there  is  none  but  an  extraordinary  remedy,  because  it  is  neither  ex 
negotio  gestoy  so  as  to  give  a noxal  action  nor  to  affect  his  peculium, 
for  the  slave  cannot  be  said  to  be  a noxa,  quum  servus  nihil  nocuerit? 
An  Aquilian  remedy,  however,  lies  against  a lodger,  guest,  or 
other,  who  so  throws  or  pours  things  out.®  The  judgment  is 
in  duplum  upon  the  ground  of  its  being  an  action  quasi  ex  male- 
ficio. 

If  a free  man  be  slain  by  such  culpable  negligence,  a fine  of 
fifty  aurei  is  imposed. 

The  action  is  perpetual,  and  lies  by,  but  not  against  the  heir  5 
where  a person  has  been  killed  it  lasts  for  one  year  only,  and 
may  be  brought  by  any  member  of  the  state.  Where  many  wish 
to  bring  it,  preference  is  given  to  the  nearest  of  kin.  If  the  person 
be  wounded  only,  he  has,  like  any  member  of  the  State,  an  action 
for  the  amount  of  damage  and  medical  care,10  and  other  expenses 
incident  thereto.  But  loss  of  beauty  of  a free  man  can  neither  be 
taxed  or  compensated. 

Similar  to  this  is  a late  English  statute,11  which  gives  relations 
within  a certain  degree  of  relationship,  a right  of  action  within  a 
year  against  a railway  company  or  other  public  carriers,  for  in- 
demnity for  the  damage  caused  to  them  by  the  loss  of  such 
relation  by  death.  The  person  injured  can  himself  brine  his 
action  for  damage  done  to  him,  and  his  cure,  by  the  common  lair» 


1 P-  9>  3>  io- 
Md.  5>§  1. 

*•  9»  3,  5» 

4 Id.  x & 3. 

‘Id.  5,*,. 

*Id.  5,$  1. 


7 Id.  i,  § 9. 

• Id.  § 8. 

"Id.  5,  * 4. 

'•  Id.  7. 

11  9 tc  10  Vic.  c.  93,  § a. 
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§ 1967. 

The  next  part  of  the  edict  refers  to  things  which  are  not  actively 
but  may  be  passively  mischievous,  ne  quis  in  suggruenda  protectove 
supra  eum  locum , quo  vulgo  iter  fiet , inve  quo  consistetur , id  positum 
habeat , cujus  casus  nocere  cui  possit . §)ui  adversus  ea  fecerit , in 
eum  solidorum  decem  in  factum  judicium  dabo.  Si  servus  insciente 
domino  fecisse  dicetur , aut  astimationem  dari  aut  noxa  dedi  jubebo, 1 

The  commencement  of  this  clause  of  the  edict  sets  forth  the 
same  conditions  as  the  former.  The  expression  ne  quis  applies  to 
all  or  any  persons  or  person  whatsoever,  who  shall  have  placed 
anything  in  the  eaves’  gutter,1 8 or  eaves  themselves,  whether  in- 
habitants or  otherwise,  the  master  of  the  house  being  answerable 
for  those  under  his  control.3 

This  clause  is  larger  than  the  former  one,  because  the  possibility 
of  damage  is  here  -provided  against,  whilst  in  the  former  case, 
actual  damage  must  have  accrued,  the  first  being  quantum  ex  ea  re 
damnum  datum  factumve  erit , and  the  second  cujus  casus  nocere 
cui  possit.  This  refers  to  a dangerous  position,  by  positum , is  to 
he  understood  of  anything  which  the  offending  party  may  have 
placed  or  caused  to  be  placed,  in  such  a manner  as  to  be  likely  to 
foD,  sit  positum  ut  nocere  possit  ;4  but  if  not  likely  to  fall,  the  edict 
will  not  apply. 


§ 1968. 

The  liability  is  incurred  by  the  person  placing  the  object  so  as 
to  be  dangerous 5 hence,  it  does  not  lie  against  an  artist  whose 
picture  has  fallen  down,  because  it  is  not  in  suggruenda  protectove, 
although  in  a frequented  place,  nor  to  an  amphora  falling  from  its 


be  action  is  popular,  that  is,  may  be  instituted  by  any  member 
of  the  State,  by  the  person  complaining,  or  by  his  heirs ; but  not 
against  his  heirs,  the  action  being  penal. 


1969. 

The  third  obligation  arising  out  of  a wrongful  act  is  that  of  an 
exercitores  navis?  or  shipowner  \ not,  however,  in  cases  where  such 
persons  can  be  directly  charged  with  fraud  or  theft,  because  then 
an  actio  furti  would  be  the  proper  remedy ; but  where  those  under 

1 P.  9»3,  5»§6.  1.  12.  It  would  appear  that  these  jars 

*P.  9,  3,  5,  § JO.  (now  termed  demijohns  in  the  Levant)  were 

* P.  9,  3,  7.  porous  two-handled  earthen  jars,  in  which 

tx.  the  wine  was  hung  up  to  mellow  in  the 

*JfcL  5,i  13.  Resticulo  sec.  Tonentin  smoke,  as  we  now  hang  up  hams.  These 
% Hliculc netting.  Amphorae  fumum  bibere  in  Egypt  are  called  in  Arabic  Bardack. 
Mtato  Consule  Tullo  Hor.  Od.  3 lib.  8 od.  6 I.  4,  5,  § 3. 

POL.  Ill,  N N 


Second  clause  of 
the  edict  de 
positis. 


ReouireiSents 
of  this  clause  of 
the  edict. 


Liability  in- 
curred under 
this  clause  of 
the  edict. 


Liability  of  the 
exercitor  navis. 
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Nautae  are  ex- 
ercitores. 


Liable  q.  e.  d. 


their  control  have  committed  the  offense,  cum  enim  neque  ex 
maleficio,  neque  ex  contractu  sit  adversus  eum  constituta  hac  actie} 
et  aliquatenus  culpa  reus  est , quod  opera  malorum  hominum  Ute- 
retur ^ ideo 9 quasi  ex  maleficio  teneri  videtur . This  applied  to  the 
three  denominations  of  Nauta , Caupones , Stabularii  — carriers 
by  water,  inn  and  public-house  keepers ; for  thus  run  the  words 
of  the  Edict, — Nauta , caupones , stabularii , quod  cujusque  sahum 
fore  reciperintj  nisi  restituant , in  eos  judicium  da  bo.1 * * 


§ 1970- 

Under  the  term  nauta  must  be  understood  not  strictly  sailors,* 
but  exercitores , which  may  be  rendered  by  4C  such  carriers^by  water 
as  are  shipowners.”  Nautam  accipere  debemus  eum , qui  navem  ex- 
ercet : quamvis  nauta  appellantur  omnes  qui  navis  naviganda  causa 
in  nave  sint , sed  de  exercitore  solum  modo  prator  sentit : 4 * further,  the 
word  navis  includes  all  sorts  of  craft,  whether  sea-going  or  rivsr 
vessels,  or  such  as  are  used  or  intended  for  navigating  lakes,  nay, 
even  rafts.4 

The  owner  is  then  liable  in  the  due  exercise  of  his  calling, 
quasi  ex  delicto  f for  the  dolus  or  culpa  of  his  crew,6  without  refer- 
ence to  the  denomination  under  which  the  individual  may  be 
serving  on  board.*  The  reason  for  giving  this  remedy,  and  making 
the  owner  liable  for  the  acts  of  his  servants,  is  in  prevention  of 
fraud  and  collusive  transactions,8  because  he  is  at  liberty  to  decline 
the  freight.  The  liability  begins  to  attach  from  the  moment  of 
shipment  made  $ and  any  accident  which  may  afterwards  happen 
to  the  goods  or  merchandise  elsewhere,  and  before  delivery,  if  at 
the  risque  of  the  shipowner  but  the  peril  of  the  winds  and 
waves  and  of  pirates  is  a rgood  plea  in  answer  to  this  «ctfan,  t* 
cause  it  amounts  to  inevitable  accident,10  otherwise  the  shipowlMr 
. is  liable  in  the  most  unqualified  way,  not  only  for  dolus j but  even  lor 
every  degree  of  culpay  and  all  damage  short  of  that  termed  fietak$ 
or  uncontrollable  ; for  which  a remedy  is  in  some  measure  p tth 
vided  by  the  Lex  Rhodia  de  jactu.11  He  is  held  to  have  received 
the  custody,  safely  to  keep,  of  all  merchandise  sent  on  board. 
Recepit  autem  salvum  fore , utrum  si  in  navem  res  missa  et  ad- 
signata  sunt , an  etsi  non  sunt  adsignata , hoc  tamen  ipso>  quod  in 
navem  misscB  sunt , recepta  videntur  ? Et  puto , omnium  eum  re- 
cipere custodiam,  quse  in  navem  illatae  sunt  5 et  factum  noH  sobtm 


1 P.  4,  9,  I,  pr. 

9 As  in  the  English  law,  an  admiral  is  a 
seaman,  and  may  make  an  inofficious  will, 
17  Jar.  284,  in  the  goods  of  Admiral  Ana- 
ten,  1 Vic.  c.  26,  § 11. 

• p-  4»  »i  »>  k *• 

4 P.  14,  i,  1,  $ 6.  Schedia,  otherwise 

an  unfinished  hull,  the  framing  riba  and 

trucks  of  which  only  have  been  set  up. 


•P.  14,  I,  l,$*5  P.4,9,  I, $*• 
‘P-4.9. 3>$*- 

P*  4,  9, 1,  § 9 3 W-  73  P*  »4*  *»  *» 


' P.4,9,  I,  § !,§»,$  3. 

* £•  4>  9. 3- 

10  P-  4»  9»  3»  i »• 

11  P.  14,  »,  1,  \ 977*i*<s6,  h.  Of. 


Digitized  by 


Google 


0B1IC.  qUASI  EX  DEi-ICTQ— EXKRCJTORE8 — CAUPONES.  «75 

I «Utrum  prestart  debet  ted  et  vectorum ; 1 * * for  the  Edict  says, — 
:$ftd  cujusque  sahntm  fore  receperint .*  This  degree  of  respon- 
ilWity  is  not  oppressive,  for  the  reason  given  by  Ulpian,  and 
ifisd  by  Lord  Holt  ;s  viz.,  to  prevent  any  combination  with  rob- 
i to  the  prejudice  of  the  persons  or  their  goods  undertaken  to 
earned ; nor  is  it  confined  alone  to  the  actual  things  received ; 
[Attends  to  things  necessarily  accessory  thereto.* 

! The  exercitorial  contract  is  for  carrying  merchandise  or  pas- 
Auers  for  hire;  nor  does  the  absence  of  reward  make  any 
reference  in  the  responsibilty  ;*  and  even  though  a man’s  own 
abre  in  the  service  of  Another  rob  him,  he  has  his  action  against 
person  so  employing  him,  nay,  even  though  the  slave  be 
anon  property.6 

The  owner'  is  not  liable  for  damage  done  by  one  seaman  to 
‘ bt  ; but  if  a seaman  be  working  his  passage,7  he  is  looked 
as  a passenger  in  respect  of  his  remedy,  for  his  labor  is  a 
nation  for  a money  payment. 


§ >97*' 

\ The  English  law  construes  very  strictly  the  liabilities  of  carriers 
(y  land  and  by  water,  and  of  inn-keepers. 

aA  common  carrier  by  land  or  by  water,”  says  Sir  W.  Jones,8 
Abu#  indemnify  the  owner  of  the  goods  carried,  if  he  be  robbed 
p&era  and  4<  an  inn-keeper  is  cnargeable  for  the  goods  of  his 
Kit  within  his  inn  if  the  guest  be  robbed  by  the  servants  or  in - 
[Mr  of  the  keeper.” 

Ip  the  reign  of  Henry  VIII.,  a common  carrier  was  chargeable 
C pie  of  loss  by  robbery  only  when  he  had  travelled  by  ways 
\frous  for  robbing  or  driven  by  nighty  or  at  any  inconvenient 
but  in  the  reign  of  Elizabeth  it  was  holden,  that  if  a com- 
carrier  be  robbed  of  goods  delivered  to  him,  he  shall  answer 
the  value  of  them  jl°  and  the  same  reason  was  given  by 
Edward  Coke  for  this  strictness,  analogous  to  the  Roman  law, 
we  find  in  the  Pandects,  viz.,  the  danger  of  his  combining  with 

i common  carrier,12  by  merchant  ship,  lighter,  barge,  or  waggon, 

7,  or  otherwise,  for  the  public  conveyance  of  goods,  is 

to  convey  any  goods  offered  to  him,  save  they  be  such  as 


j m «KS  ▼.  Barnard,  910  Lord  Raym. ; 

_ f*4>  9»  7»  § *•  Remum  pro  iwilo  et 
■fc*  p««jo  lojiem. 

«UBI.  p.  ,2J,  122« 

'Docta  Stud. 


10  i Inst.  89 a 5 Mo.  462, 1 Rol.  Abr.  2 . 
Woodliefe  v.  Curties 5 Jones  Bailm.  p.  103  ] 
Smith's  L.  C.  p.  84,  vol.  i,  3rd  ed.  1849.' 

11  Cogg*.  v.  Barnard.  Lord  Raymond 
909 ; S.  C.  Com.  133  $ Salk.  %6  \ 3 Salk. 
1 1 $ Holt,  it ; Jones  Bailm.  p.  60. 

19  As  to  who  comes  under  this  denomina- 
tion, vide  Smith's  leading  eases,  Coggs.  v. 
Barnard,  p.  101  a et  sqq.,  where  all  the  law 
on  this  subject  is  collected. 
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he  cannot,  or  is  not  in  the  habit  of  conveying ; and  if  he  ask 
no  questions,  and  there  be  no  fraud,  he  must  carry  the  parcel 
as  it  is.  He  must  be  a regular  carrier,  not  a casual  one  ;l  said 
one  who  conveys  passengers  only  is  not  so.®  And  even  though 
the  contract  between  the  parties  be  special,  where  gross  negli- 
gence is  proved  amounting  to  a misfeasance.3 

The  liability  of  a land  carrier  has  been  restricted  by  Parliament,4 
which  enacts  that  the  affixing  a notice  in  his  office  stating  that  he 
makes  an  increased  charge  for  certain  articles  of  more  than  ordi- 
nary value  exonerates  him  if  such  have  not  been  paid ; but  an 
omission  to  affix  such  notice  throws  him  back  on  his  common 
law  liability. 

The  responsibility  of  carriers  by  water  is  also  limited  by  acts  of 
the  legislature.5  The  first  exonerates  them  from  liability  by  fire, 
and  where  precious  metals  and  stones  have  not  been  duly  defied 
as  such  in  writing ; the  second  from  accident  arising  in  default, 
or  from  the  incompetency  of  a duly  licensed  pilot,  or  loss  by 
jobbery,  or  without  their  default.  And  the  common  law  excuses 
them  in  case  of  w the  act  of  God,  the  king’s  enemies,  fire,  and  all 
and  every  other  danger  and  accident  of  the  seas,  rivers,  and 
navigation  of  what  nature  and  kind  soever.” 

§ 1972. 

Caupo  is  the  keeper  of  a house  of  public  entertainment  for  the 
reception  of  strangers  and  travellers,  termed  in  Greek  fcvohoyfiov 
or  KaTTTjkfloVj  in  which  refreshments  are  supplied  ;6  strictly  speak- 
ing, lodging  is  not  included,  although  it  must  be  inferred  that  the  cau- 
pones sometimes  lodged  travellers  as  in  an  hospitium  ;7  the  caupona , 
however,  appears  to  have  been  analogous  to  a public-house,  and 
not  indeed  of  the  most  respectable  class  j Heineccius  at  least  con- 
siders them,  on  the  authority  of  Horace,  to  have  been  places  of  dis- 
reputable resort. 

Inde  forum  Appii 
Differtum  nautis , cauponibus  atque  malignis ,8 

Arguing  that  inasmuch  as  a jus  hospitis  in  favor  of  strangers  existed 
at  Rome,  no  respectable  man  frequented  a caupona  ; this  is,  how- 
ever, going  rather  too  for,  for  although  publicans  of  all  grades  and 
in  all  countries  bear  pretty  much  the  same  character,  never- 
theless we  must  remember  that  in  southern  countries  it  is  the  prac- 
tice in  the  present  day  for  all  classes  of  society  to  frequent  places  of 

1 Aston  v.  Hcavon,  2 Esp.  533. 

* Bund.  v.  Dale,  2 M.  & Rob.  80. 

9 Hinton  v.  Dibbin,  2 Q^B.  646. 

4 xi  Geo.  4,  tc  1 Wm.  4,  c.  68. 

* 26  Geo.  3,  86,  § 2 5 6 Geo.  4,  153, 
b S3  i 7 Geo.  2,  c.  15  5 53  Geo.  3, 159. 

6 Cic.  1,  de  Divin.  37  j Mart.  Epigr.  1, 

57  3 Hor.  Sat.  x,  5,  3 5 Fori  Plaut.  Aulul. 


3,  5,  35 ; Tertull.  de  anim.  3 ; Chart  *» 
p.  47  j Cic.  in  Pis.  22  j Hor.  ep.  1,  i*t 
12;  A.  GeU.  i,  7,  xij  P.  35,  7»  *31 
P.  23,  2,  43 ; Plaut.  Pan.  5,  5, 19  i 
tin.  I,  7. 

7 P-  +9»  5»  $ 6 i p-  4»  9»  6>  *>  3i 
the  distinction. 

8 Hor.  Sat.  1,  5, 4. 
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public  entertainment  outside  the  cities,  and  there  is  some  reason  to 
suppose  that  the  Romans  of  old  were  in  their  habits  and  manners 
not  totally  unlike  those  of  the  present  day  ; in  any  case  Heinec- 
ciiull  conclusion,  that  they  were  made  liable,  quasi  ex  delicto , on 
account  of  the  badness  of  their  character,  is  not  consequent,  even 
though  that  fact  be  admitted,  nay,  it  is  directly  contrary  to  the 
words  of  the  Institutes.1  The  same  reason  applies  in  their  case 
as  in  that  of  the  exercitores , viz.,  that  a great  amount  of  respon- 
sibility is  requisite  to  render  them  careful,  and  to  oblige  them  to 
keep  a strict  eye  upon  their  customers,  many  of  whom  they  can- 
not know,  and  to  prevent  them  from  combining  with  thieves  to 
defraud  those  who  frequent  their  houses. 

The  liability  of  this  class  of  men  is  similar,  nay  almost  identical 
with  that  of  the  shipowner  \ an  innkeeper  is  liable  for  the  slightest 
degree  of  negligence — in  short,  for  anything  short  of  inevitable 
accident ; so  that  if  any  one  be  robbed,  or  suffer  other  damage  in 
his  house,  he  is  bound,  quasi  ex  delicto , to  make  it  good,  if  the 
guest  lodge  in  the  house,2  because  he  is  allowed  to  chuse  his 
lodgers,  but  is  not  supposed  to  be  able  to  exercise  a sufficient  dis- 
cretion with  respect  to  passing  visitors,  viatores ; he  can,  how- 
ever bind  himself  by  a special  acceptance.3 

§ *973- 

Stabularii  are  those  who  take  in  beasts  of  burthen  to  feed  or 
agist.4  The  term  is  also  extended  to  those  qui  mercede  homines 
torumque  jumenta  hospitio  excepit , nam  stabulum  tum  ad  jumenta 
pertinet  tum  ad'  homines.  Videtur  a caupone  differre  in  eoy  quod 
caupo  viatoribus  necessaria  ad  victum  prabet , stabularius  etiam 
tectum  et  lectum.5 

These  stabula  resemble  those  inns  in  England  frequented  by 
carriers  and  drovers,  or  the  khans  in  the  East,  and  caravanseries 
in  Spain  ; but  in  the  more  general  acceptation,  stabulum  imports 
all  form-buildings  for  housing  cattle,  pens  for  sheep,  or  even  sheds 
for  bees,  or  stews  for  fish,6 


§ 1974- 

The  remedies  against  Nauta , Caupona , and  Stabularii  are 
various. 

Generally,  if  any  one  bring  into  the  ship,  public-house,  or  stable 
of  a person  who  holds  himself  out  to  the  public  as  engaged  in  the 
business  of  carrying  by  water,  or  of  entertaining  strangers  or  their 


P-4»9i  3»  § *• 

’£•4»  9*  4»*  *• 

5»  P-  4»  9>  6>  b 3-  % 

■eEngtiah  law  a traveller  can  insist  on  be- 
iaj  received,  for  the  intent  of  inns  is  to 
\ the  public. 


4 P.  4,  9,  i,  § 5.  Qui  in  stabulo 
jumenta  curat : Colum,  6,  23. 

* Forcellini  ed  Facciolati  y.  Stabularius. 

6 Id.  y.  Stabulum. 
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beasts,  and  then  suffer  damage,  he  has  bis  action  ex  vero  delicto  > 
that  is  to  say,  furti 1 damni  injuria  dati,  &c«,  against  the  owner  or 
landlord,  but  is  in  such  case  bound  to  prove  that  the  owner  or 
landlord  has  himself  been  guilty  of  the  offense. 

If,  however,  he  is  unable  to  fix  such  persona  individually  with 
the  offense,  he  must  take  his  remedy,  quasi  ex  delicto , on  the 
ground  that  it  has  been  done  by  his  servants,  or  by  those  under 
his  control,  which  is  an  actio  in  duplum . 

The  third  remedy  is  by  an  actio  ex  locato  vel  conducto , but  this 
is  less  efficient,  because  in  the  last  case  anything  short  of  vis 
major  attaches  a liability  to  the  defendent,  whereas  in  this  action 
he  is  only  responsible  for  positive  negligence,9  or  culpa . 

The  fourth  remedy,  which,  however,  only  applies  in  cases 
where  the  reception  is  gratuitous,  is  by  actio  depositi ,*  which  is 
still  less  efficient  than  the  last,  because  in  this  case  nothing  short 
of  dolus,  or  fraud,  renders  the  defendent  liable.4 

The  fifth  remedy  is  by  an  actio  de  recepto . Here  the  simple 

reception  of  the  person,  wares,  or  animals  suffices,  because  there 
is  an  implied  contract  on  the  part  of  the  defendent  to  answer 
for  the  safe  custody. 

It  is  necessary  to  prove  nothing  beyond  the  reception  on  ffcr 
part  of  the  person  to  be  charged,  and  the  damage  suffered ; nor  is 
it  necessary  to  examine  whether  the  loss  or  damage  procede 
directly  from  the  owner  or  landlord  or  his  people,  a fellow-pas- 
senger or  lodger,  or  other  persons 5 it  suffices  that  loss  or  damage 
have  accrued  to  the  plaintiff. 

It  is  competent  to  the  owner  or  landlord  on  his  part  to  protect 
himself  by  pleading  either  that  the  party  himself  has  been  to 
blame,  or  in  culpa , or  that  the  loss  or  oamage  is  the  result  of 
irresistible  force.5 

Modern  continental  jurists6  in  their  practice  extend  this  to 
many  analogous  cases,  nor  is  it  improbable  that  the  Romane  Si 
the  same  where  no  remedy  particularly  applied ; indeed  they  m#t 
have  done  so,  in  order  to  satisfy  the  ends  of  justice. 


§ 1975- 

Common  inn-keepers  are  generally  by  the  common  law  liable 
for  the  safe  custody  of  the  property  of  their  guests.7 

The  inn  must  be  a common  inn ; the  plaintiff  must  be  * 
traveller ; and  the  inn-keeper  cannot  release  himself  from  liability 
by  delivering  the  key.  Yet  the  guest  must  not  leave  his  goorfeip 
an  open  court,  but  infra  hospitium ; and  the  default  must  fee 
on  the  part  of  the  inn-keeper  or  his  servants  \ and  anything  mofe- 
able  in  itself  comes  within  the  expression  bona  et  catalla,  thtfgb 


‘ P-  47.  S.  »• 

* p-  4»  9.  3»  § >• 

* f-  4. 9.  3.  $ «• 
4 Id. 


5 p.  4»  9»  St  * «• 

0 Thib.  P.  &.  $ f yx,  ibtquc  cfe 
7 Coyle's  ca «ft»  Smith  L.  Cla  fwgfc 
some  ed,  reported  3 Coke  59. 
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[ the/  be  evidences  of  tide  to  realty  whereof  felonie  cannot  be  com- 

L The  inn-keeper  is  bound  to  receive  and  to  find  lodging  and  a 
Lonvenient  room  forj  refreshment  for  his  guests,  but  not  for  ex- 
Whiting  their  goods,  because  such  is  not  the  legitimate  and  ordi- 
Hby  purpose  for  which  an  inn  is  to  be  used.1  But  this  rule  is 
&t  to  be  extended  to  packages  placed  in  the  commercial  travellers9 
according  to  the  custom  of  the  inn.  The  inn-keeper,  too, 
for  a horse  left  in  the  inn,  though  the  owner  do  not  lodge 
himself,  because  the  horse  must  be  fed)2  and  is,  as  it  were,  a 


length  of  time  does  not  render  any  one  a boarder,  so  as  to 
b him  out  of  the  categoric  of  guests,  without  a special  contract 
Kttis  effect.3 

lastly,  an  inn  is  defined  to  be  a house  where  the  traveller  is 
[pfiiibtd  with  everything  he  has  occasion  for,  while  on  his  way."4 

§ *976. 

Tkt  fifth  call;  in  Which  an  obligation  quasi  ex  delicto  arises,  is 
Sphere  damage  is  done  by  humanity  exercised  inopportunely,  and 
‘M  fight.  The  special  case  of  a slave  Intrusted  to  another  to 
•«7/  and  whom  it  is  the  intention  of  the  owner  to  subject 
but  whom  such  bailee  allows  to  escape  out  of  pity,  is 
J inf.  Here  the  duty  of  the  depositary  is  to  keep  such  slave 
and  however  consistent  it  may  be  with  feelings  of  humanity 
bw  him  to  escape,  yet  it  is  a breach  of  the  trust  reposed  in 
fttfee. 

$ *977« 

yUtthr,  the  not  preventing  a punishable  act  involves  the  liability 
I*  obligation  quasi  ex  delicto . This  Is  otherwise  termed  crimen 
nti*y  and  consists  in  the  persons  intrusted  with  the  chief 
ly  in  a state,  not  taking  measures  to  prevent  the  commis- 
l of  offenses  by  citizens  or  subject.6 * * 

1%  l parity  of  reasoning,  parents  are  liable  in  ra  similar  degree 
^Mjtfeventing  their  children  under  their  control  from  commit- 
offenses,  in  so  far  as  they  may  be  in  a position  to  do  so. 
Ik  is  held  that  an  actio  in  factum  is  the  proper  remedy  in  such 


lt.€tenMiitsy4  M.  k S.  306; 
‘ttMMqr,  5 %B.  164. 
p t.  McUor,  5 T.  R.  273  j 
. Grindstone,  1 Sal.  388,  2 Lord 
iik. 

Fdster,  Sal.388. 
i V.  Lacy,  3 B.  & A.  283. 
tbuee  appears  Co  be  no  inn, 

oi  4 Gamp.  77.  As  to  the 

I flf  grata,  Fell  v.  Knight,  8 M. 


& W.  169  R0.5  Ivens  7,  C.  & P.  213  $ 

Hawthorn  v.  Hammond,  1 Car.  k Kir. 
40A. 

1 P.  9»  *»  45»  P*--  >.P-  ?6>.3>  7»  pr*  • • 
. . . Sequester  solvent  misericordia  ductus, 
dolo  proximum  esse  quod  factum  est  arbitror 
Ulp.  ad  Edict. 

• Misprision  of  felonie,  the  not  disclosing 
circumstances  which  bear  evidence  of  the 
commtoion  of  a felonie. ) 


Inopportune 

humanity. 


Crimen  conni* 
vends. 
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Condictio  ob 
turpem  causam* 


Where  the  tur- 
pitude attaches 
on  the  giver. 


Where  on  the 
receiver. 


Condictio  ob 
injustam  causam. 


§ 1978. 

The  condictio  ob  turpem  camam  has  sometimes  been  confounded 
with  the  condictio  indebiti , which  is  based  on  contract  and  error, 
whereas  the  former  is  founded  on  fraud  and  design. 

The  condictio  ob  injustam  vel  turpem  causam  supposes,  as  its 
denomination  implies,  a causa  injusta  or  turpis , and  is  present 
when  something  is  given  to  another,  in  consideration  of  a cause 
which  sound  common  sense,  or  the  law  of  civil  society,  pro- 
nounces to  be  disgraceful,  nevertheless,  in  such  a way  that  the 
disgrace  only  applies  to  him  who  has  received  that  which  has  been 
given  ; for  the  turpitude  may  attach  to  both  giver  and  receiver,  or 
to  the  giver  or  receiver  only.  Now,  in  the  first  case  in  which 
alter  turpe  dat , alter  turpe  accepit , no  action  of  recovery  will  lie, 
the  rule  for  which  is  correctly  laid  down  in  the  maxim  in  pari 
turpitudine  melior  est  ratio  possidentis . Thus,  if  A give  B some- 
thing to  wound  or  otherwise  injure  C,  A has  no  remedy  by  con- 
diction,  save  in  the  exceptional  case  of  a gambling  debt,  where  the 
payer  can  recover  from  the  payee  notwithstanding  that  both  arc 
in  pari  turpitudine . 

Where  the  turpitudo  attaches  on  the  giver  the  condictio  will  not 
lie.  Ulpian  instances  the  case  of  money  given  to  a prostitute,  qtds 
meretrix  turpiter  facit , quod  sit  meretrix , non  turpiter  accipit  cum 
sit  meretrix ,*  and  calls  it  a ratio  nova  ; but  it  appears  to  be 
erroneous  to  hold  with  some  authors,  that  a prostitute  in  Rome 
could  recover  her  hire.2 

Where  in  the  converse  the  turpitudo  attaches  on  the  recnv*ry 
the  giver  can  recover  by  the  condictio  ob  turpem  causam . As  fer 
example,  when  A has  received  money  from  B not  to  abuse,  cheat, 
nor  rob  him,  B can  recover  it  back,  because  A is  bound  without 
this  not  to  commit  an  illegal  act,  therefore  in  fact  the  considera- 
tion fails. 

Somewhat  similar  is  the  case  of  bribes  to  obtain  what  is  j“*$r 
due  ; thus,  if  an  heir  refuse  to  deliver  a legacy,  a depositary  tne 
deposit,  a paymaster  the  salary,  without  receiving  a sum  of  mxmtef* 
under  sudi  circumstances  the  money  given  as  an  inducement;» 
condicible. 

§ *979- 

The  condictio  ob  causam  injustam  lies  in  cases  in  which  J8I 
action  is  maintainable ; but  where  there  is  an  answer  to  the  actiift 
by  way  of  exception,  which  Pomponius5  illustrates  by  the  caffe 
of  one  compelled  by  stipulation  to  give  something  and  btriog 
really  given  it, 

1 P.  3»  *8* 3,  % 4. 

* Hopfner,  $ 957,  n.  4.  A pait  cohabi- 
tation is  a good  consideration  for  an  annuity 
to  a woman)  but  future  cohabitation  is  not 


•0.  The  equity  of  the  English  law  Ub- 
tinguishes  between  a reward  for  vice  (ad- 
mitted and  an  inducement  to  commit  vice* 
3 P.3,  iS,  7. 
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TITLE  III. 


The  delegation  of  Justice  — The  Right  of  Suit  — The  Formation  of  Regular  Civil 
Courts — The  Pnc tor’s  Court — The  Centumviral  Court — The  trial  of  Issues  of  Fact— 
The  old  Legis  Actiones — Sacramentum  — Postulatio  judicis— Condictio— Manus  In- 
jectio— Pignoris  captio. 


§ I980. 

As  it  would  evidently  be  subversive  of  social  order  and  civil  policy 
to  allow  persons,  supposing  themselves  to  have  just  claims  on 
others,  to  inforce  them  by  their  own  might,  and  so  to  do  themselves  The  admimatra- 
justice,  the  legislation  of  all  countries,  and  the  custom  of  the  neclm^^ 
most  barbarous,  have  concurred  in  acknowledging  the  incon-  delegated! 
venience  atter^ding  <c  self-help,”  and  have  provided  and  defined 
the  means  whereby  claims  of  all  descriptions  may  be  prosecuted, 
aodjustice  obtained. 

The  power  of  settling  differences  is,  in  fact,  delegated  by  each 
individual  to  the  supreme  power  of  the  State,  and  is  exercised  by 
him,  or  under  his  authority,  for  the  mutual  benefit  of  the  dele- 
gating parties.1 

The  mode  of  administering  justice  differs  in  all  countries,  still 
the  means  are  but  means  to  an  end ; and,  although  somewhat 
dissimilar  under  the  various  great  recognised  systems,  will  never- 
theless be  found,  on  examination,  to  be  intrinsically  fer  more 
similar  than  we  may  at  the  first  glance  suspect,  because  the  prin- 
ciples of  law  are  nearly  the  same  under  all,  for  the  obvious 
reason  that  jusy  or  right — familiarly  but  incorrectly  termed  lexy  or 
law,  in  our  parlance — is  the  nearest  possible  approach  to  natural  1 
justice,  consonant  with  an  existence  of  a state  of  civil  society. ' 

It  is  true  that  all  systems  of  jurisprudence  concur  in  admitting 
sS&help  in  certain,  and  nearly  uniformly  in  the  same  cases  5 but 
this  exception  arises  tx  necessitate  ret , -and  for  the  purpose  of  pre- 
dating a miscarriage  of  justice ; the  most  striking  of  these,  as 
dfeedy  founded  on  natural  law,  is  the  right  of  self-defence. 


vol.  hi. 


*§  313,  h.  op. 
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Suits  are  severable  into  two  divisions, — those  which  lie  between 
man  and  man,  termed  private;  and  those  which  lie  between 
one  or  more  individuals  and  the  public  at  large,  therefore  called 
pi^blic ; for  if  a man  refuse  to  pay  another  a sum  of  money  justly 
due,  no  one  evidently  has  cause  of  complaint  but  the  creditor,  be- 
cause no  one  else  is  directly  damaged  by  the  debtor’s  default ; but 
should  this  same  sum  of  money  be  due  on  account  of  the  public 
revenue,  the  debt  assumes  a different  complexion,  for  the  whole 
commonwealth  is  interested  in  the  default,  inasmuch  as  the  burden 
of  the  amount  fells  rateably  on  each  member  of  it. 

The  .case  is  much  stronger -in  criminal  matters;  for  when  a 
murder  is  committed  the  whole  public  is  interested  in  the  punish- 
ment of  the  offender  as  one  dangerous  to  society  at  large,  and 
therefore  dangerous  to  the  individuals  composing  the  social  com- 
munity. Cicero1  lays  down  this  principle  shortly  and  concisely, 
when  he  says, — Omnia  judicia  aut  distrahendarum  controversiarum 
aut  puniendorum  maleficiorum  causa  referta  sunt. 

The  principles  here  laid  down  will  be  found  to  be  agreeable 
to  the  oldest  complete  judicial  system  of  which  we  are  in  posse- 
sion— namely,  the  Roman  5 for  we  are  insufficiently  informed  as  to 
the  still  more  ancient  rules  of  the  Egyptians  and  of  their  imitators, 
the  Hebrews. 


§ 1981. 

Actio  nihil  aliud  est  quam  jus  persequendi  in  judicio  quod  siU  dh 
beturf  says  Justinian,  whiefc  may  be  freely  rendered,  the  right  to 
prosecute  a claim  before  a competent  tribunal ; hence  it  consists 
in  judicial  compulsion,  appealed  to  by  the  person  who  supposes 
that  some  right,  interest,  or  thing,  is  withheld  from  him,  to  whkh 
he  is  justly  entitled,  but  which  right  he  is  not  allowed  to  infbrpe 
of  his  own  authority.  It  will  be  convenient  here  to  trace  fp 
its  origin  the  right  thus  vested  in  the  judge,  and  in  him  alone,  to  dt 
justice  between  parties. 

Each  member  of  a state  has  delegated  his  right  to  justice 
to  the  authority  he  has  recognised,  and  consented  to  ooey  t# 
supreme,  in  the  community  of  which  he  is  a member,  but  not 
out  of  it;  because,  where  the  plaintiff  and  defendent  belong  to 
two  different  states,  and  are  therefore  under  separate  govern-  * 
ments,  a mutuality  of  contract  can  scarcely  be  said  naturally  to 
exist,  and  consequently  there  would  be  no  means  of  inforcing  * 
claim  except  by  violence,  or,  in  other  words,  by  war,  wbeit 
the  litigants  are  members  of  two  different  communities  ; nevertbiG- 
less,  it  is  the  duty  of  the  subject  of  one  state,  having  a claim 
against  one  living  under  another  government,  in  thfe  first  instance 
to  seek  justice  in  the  courts  of  the  defendent’s  country,  and  by 
so  doing,  to  submit  to  the  law  there  in  force ; indeed,  by  contract- 

' Pro  Cape.  2.  • I.  4,  6,  pr. 
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ing  an  obligation  with  the  member  of  a foreign  state,  both  may  be 
said  tacitly  to  agree,  in  case  of  dispute,  to  adopt  reciprocally  the 
laws  in  force  in  their  Respective  countries ; or,  in  submitting  to  the 
jurisdiction  of  a foreign  state,  the  plaintiff  becomes  pro  hac  vice  a 
member  of  such  state,  for  the  purpose  of  prosecuting  his  claim. 

The  comity  of  nations  and  a necessary  sense  of  justice  give 
generally  to  a foreigner  the  same  rights  in  foreign  courts  as  to  its 
native-born  subjects,  under  certain  necessary  conditions,  based  on  r 
the  quality  of  the  plaintiff  as  a foreigner  j1  nor  is  it  until  such 
foreign  state  has  denied  to  him  justice  similar  to  that  which  it 
metes  out  to  its  own  subjects,  that  he  has  just  reason  of  com- 
plaint ; nor  even  then,  if  it  be  notorious  at  the  time  he  contracts 
the  obligation,  that  he  will,  if  he  become  a plaintiff,  be  placed  in  a 
different  categorie  from  the  natural-born  subjects  of  such  state. 

War  is,  therefore,  only  justifiable  as  a means  of  inforcing  his  right  Right 
when  the  justice,  usual  in  such  cases,  has  been  denied  to  him  by 
an  act  exceptional  and  arbitrary  on  the  part  of  the  foreign  govern- 
ment. In  such  case,  the  party  aggrieved  must  appeal  to  his  own 
authorities  to  whom  he  has  delegated  his  right,  with  the  view  to 
such  measures  being  taken  as  may  seem  most  advisable ; for  it 
may  be*  that  by  interring  the  right  of  an  individual  by  war,  a 
damage  may  be  done  to  the  remaining  members  composing  that 
state  mater  than  the  benefit  which  would  ultimately  accrue  to 
the  individual  who  has  been  wronged. 

Among  the  most  civilized  nations  this  contingency  rarely 
happens  ; but  with  those  less  so,  it  is  usual  to  provide  against  it 
bjr  international  compacts,  termed  treaties,  whefeby  both  of  the 
h*h  contracting  parties  stipulate  that  their  respective  subjects 
shall  be  placed  in  the  territories  of  the  other  upon  the  same  foot- 
ing as  the  natural-bom  subjects  respectively ; or  in  states  in  which  . 
z general  difference  is  made  with  respect  to  strangers,  that  their 
respective  subjects  shall  enjoy  the  same  advantages  as  that  foreign 
nation  which  enjoys  the  greatest  advantages  in  such  foreign  state. 

The  first  of  these  bases  is  technically  termed  w the  national  treat- 
ment,” and  the  latter  w that  of  the  most  favored  nation.”  ! 

Such  differences  between  individual  members  of  states  must  be 
broadly  distinguished  from  international  quarrels  arising  out  of 
SOme  general  injustice  or  overt  act  affecting  the  intire  common- 
ftilth  of  the  other  party,'  such  as  an  invasion  of  territory,  or  an 
arbitrary  seizure,  by  a government  of  the  property  of  all  the  mem- 
fea  or  a foreign  -state  living  within  its  boundaries.  The  grant- 
% Co  foreigners,  resident  or  trading  with  a foreign  state,  advan- 
tages greater  than  those  enjoyed  by  the  natives,  is  an  anomalie 
Icnown  only  in  the  Ottoman  Empire,  and  arising  out  of  ;the 
corruption  of  those  administering  a system  often  of  extortion 
but  misnamed  government. 

1 Such  at  the  obligation  irapoGed  by  the  within  the  jurisdiction,  01  give  security  for 
Sagfiah  law  on  a foreign  plaintiff,  to  remain  costs.  Ciragno  ▼.  Hassan,  6 Taunt,  20. 
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^ 1982. 

in  tht  Roman  In  the  construction  of  the  Roman  state,  the  power  of  legislation 
state  the  ad-  was  constitutionally  vested  in  the  populus  (for  the  plebs  bad  no 
juScfori^i^iy  voice)*  The  administration  and  execution  of  the  law  resided  in 
was  weyted  in  die  supreme  head  of  the  commonwealth,  termed  Rexr  from  the  very 

the  kings.  feet  of  his  possessing  the  authority  thus  delegated  to  him  by  bis 
subjects.  The  decisions  come  to  by  him  on  bearing  the  parties 
were,  therefore,  received  as  law,  ro  biKatoOhr  bv  btcbniv  (sc. 
fkunklw)  t4vto  vipos  fa1  Such  was  the  origin  of  the  common 
law  of  Rome,  dating  from  the  earliest  time ; for  the  kings  were 
held  to  be  'the  guardians  of  the  laws  and  customs  of  the  reabt, 
with  the  obligation  of  watching  over  justice,  whether  dictated 
by  natural  or  civil  laws,  or  sanctioned  by  particular  compacts 
between  individuals. 

The  soundness  of  this  principle  is  so  manifest,,  that  it  has  been 
adopted  by  all  nations,  from  the  most  barbarous  to  the  most 
highly  civilized ; — for  we  should  be  wrong  in  supposing  that  the 
power  and  authority  exercised  over  savage  nations  by  the  head 
of  the  community,  under  whatever  name  he  may  pass,  is  all  the 
result  of  brute  force.  That  the  red-man  submits  to  his  cbi^  the 
Arab  to  his  sheikh,  and  the  ancient  Highlander  to  his  chtefab, 
from  fear,  is  far  from  being  the  case ; for  he  is  but  one.  turn 
among  thousands,  whatever  may  be  his  personal  prowess.  Hence, 
it  is  from  an  innate  feeling  of  reverence,  resulting  from  a ,coih 
sciouness  of  the  soundness  of  that  principle  alluded  to  by 
Homer,  els  Kolpavos  lore»,  ds  flaatXevs ; as  well  as  from  the 
necessity  of  concentrating  the  authority  in  the  hands  of  somerolne 
„ worthy  individual.  This  authority,  therefore,  is  not  usurped,  Hi  is 
delegated  \ or  if  usurped  in  the  first  instance,  by  superior  pomn, 
derives  its  stability  from  the  general  consent  of  the  governed*  - 
The  “divinity,”  therefore,  “which  doth  fledge  a lang,*'» 
referable  to  the  respect  which  every  man  entertains  for  hHnsd^ 
and  in  this  sense  the  vox  populi  is  the  vox  Dei . Thus  do  kings,  m 
fact,  rule  by  the  grace  of  God  ; for  men  have  practically  as  moefe 
respect  for  themselves  as  for  God,  but  are,  nevertheless,  vtt|| 
to  believe  that  they  are  paying  a tribute  to  the  Allmighty  i*  *(► 
holding  the  divine  right  of  kings,  whereas  they  are,  in  feet, 
paying  a tribute  to  themselves.  But  it  may  be  well  said,  ttaritffC 
origin  of  the  monarchical  authority  is  of  small  importance^  H 
> long  as  the  fact  exists ; for  when  it  is  subverted  we  spesfc^ 
44  anarchy,”  paying  a worthy  tribute  to  the  principle  by  using 
word  to  express  a superlative  of  disorganization  in  any  bcmjtJf 
society  of  men. 


1 Dion.  Hal.  20,  627. 
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§ *9®3* 

On  the  abolition  of  the  regal  government  at  Rome,  the  adminis- 
tration of  the  law  passed  to  the  authority  which  succeded  into  the 
place  of  the  kings.  The  consuls  thenceforth  exercised  this  office,1 
yet  not  wholly,  nor  alone,  since  there  were  other,  and  in  the  pro- 
cess of  time,  many  magistrates  of  different  denominations  who 
assisted  in  the  administration  of  justice j the  higher  branch, 
however,  was  confined  ;to  the  consuls,  dictators,  decemviri,* 
and  military  tribunes,  wijthin  their  particular  sphere,  but  most 
permanently  to  the  praetors,  who  were  ultimately  acknowledged, 
B.c.  389,  as  the  exclusive  dispensers  of  the  higher  branch  of 
law.  The  emperors  were  never  administrators,  although  they  fre- 
quently acted  as  legislators. 


§ 1984. 

In  the  praetor  was  centred  the  two  great  prerogatives  passing 
under  die  technical  terms  of  imperium  and  jurisdictio , the  former 
of  which,  when  applied  to  the  civil  magistrate,  conveyed  a mean- 
ing yery  different  from  the  same  word  when  applied  to  a general 
commanding  an  army,  whose  very  tide  was  derived  from  the 
power  which  he  so  exercised,  ana  which  has  been  already  de- 
scribed.1 The  imperium  of  the  civil  magistrate  consisted  in  the 
power  of  summoning  parties  to  his  court,  the  in  jus  vocatio , and 
in  inferring  the  execution  of  his  decrees  or  orders,  jure  prehen - 
room,  where  the-  parties  were  recalcitrant ; thus  the  executive 
power  of  magistrate,  termed  imperium , is  plainly  distinguishable 
from  the  jurisdictio^  which  consisted  jure  edicendi . Certain  magis- 
trates had  the  right  of  apprehending,  but  not  that  of  citation  j as, 
fer  instance,  the  tribunes,4  because  they  had  no  jurisdiction  and 
as  they  were  not  judicial  officers,  did  not  require  the  right  of 
summons. 

The  quaestors  were  said  to  possess  potestas ,5  but  had  neither 
the  imperium  nor  the  jurisdiction  which  the  adilesn  however,  appear 
to  have  possessed  in  matters  relating  to  their  office  of  correctional 
poKce.6  The  magistrates,  to  whom  the  imperium  belonged, 
ttd  officers  for  the  inferring  of  their  orders,  who  were  usually 
nblic  slaves  or  freemen,  ana  were  termed  lictores  and  viatores ; 
fie  former,  however,  was  a higher  class  of  officer,  appertaining 
exclusively  to  the  consuls  and  praetors. 

The  jurisdictio  was  duplex  in  its  nature,  consisting  in  judicii 
dqtimeand  in  decreto . When  a matter  came  before  the  praetor  to 
be  tried,  not  purely  of  law,  but  involving  questions,  of  fact,  it  was 


"liv.-s,  17. 

*,[*  3t  ”• 
S*9>  «•  OP- 


4 A.  Qell.  N.  A.  13,  ii. 

4 Hein.  A.  R.  4,  6,  § 5. 

*h  3®.  °P-i  $ ,39I>  k.  op. 
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his  duty  to  ascertain  first  whether  there  was  g cause  of  action  at 
all ; if  so,  he  sent  it  down,  in  order  that  the  issue  of  fact  might  be 
found,  accompanied  by  that  which  must,  for  want  of  a better 
term,  be  styled  a conditional  decree  or  directory  issue  framed  in 
the  alternative,  which,  after  setting  out^the  substance  of  the  action, 
concluded  with  the  form,  si  paret  condemna , si  non  paret  ^ absolve} 
It  was,  however,  competent  to  the  judge  to  pronounce  a non 
liquet.  When  the  pnetor  sent  down  an  issue  of  feet  to  be  ascer- 
tained in  this  way,  he  was  said  to  decide  secundum  ordinem ; but 
where  no  feet  was  disputed,  and  he  had  simply  to  declare  the  law, 
he  was  said  extra  ordinem  jus  dicere , in  which  consisted  the  pure 
right  of  decree.  His  jus  edicendi , which  was  a part  of  his  yarfr- 
dtctioj  consisted  in  the  jus  honorarium , by  which  he  modified  the 
law,  so  as  to  make  it  advance  with  the  age,  and  by  the  aid  of 
fictions,  introduced  changes  of  so  striking  a nature,  as  to  super- 
sede the  existant  law  ; the  successive  adoption,  year  by  year,  of 
the  edic^  of  the  out-going  praetor  was  at  once  a necessity  and  a 
means  of  giving  a permanency  to  the  principles  which  rit  intro- 
duced ;2  thus  we  find  laws  felling  into  dissuetude,  and  becoming 
practically  obsolete. 

§ 1985- 

The  official  seat  of  the  praetor  was  termed  the  Tribunal ,3  be- 
cause it  was  the  place  in  which  the  tribus  were  wont  to  assemble;, 
it  was  the  most  extensive  and  commanding  spot  in  the  comitiusu, 
of  a semicircular  form,  in  the  midst  of  which  st^od  a curule  chair 
with  a spear  erected  before  it,  whence  he  took  cognizance  of 
matters  brought  before  him.4  The  extremities  of  this  semicircle 
were  termed  cornua  by  Tacitus  ;5  in  its  form  and  primary  use  this 
place  corresponded  with  the  Pnyx  at  Athens,  and  is  saia  to  be  as 
ancient  as  the  age  of  Romulus,  who  devised  this  solemnity  as* 
means  of  inducing  a feeling  of  reverence  and  wholesome  aw 
among  his  ribald  subjects,6  all  legal  business  being  originally  tnm»- 
acted  in  the  comitium.  This  seat  could  only  be  occupied  by  R 
magistrate  of  senatorial  rank  and  superior  dignity ; hence  the 
inferior  magistrates,  such  as  tribunes,  triumvirs,  and  quaestpes* 
took  their  places  in  seats  beneath  this  elevated  tribunal,  aj m 
thence  obtained  the  denomination  of  pedanei  judices  J 
The  praetor  was  not,  however,  confined  to  execute  his  office 
the  tribunal  ;8  he  was  the  highest  judge  wherever  be  might  bc^ 
and  competent  to  deliver  his  decrees  de  piano  or  de  eequo  bee*  is 

f Dion.  Hal.  1,  4. 

1 Plut.  Praecept.  2,  815  ; P.  48, 19* 

b IO* 

9 Cic.  Ep.  ad  Fam.  3,  8 j Sen.  de  Clem. 
1»  6. 


1 Hein.  A.  R.  4,  6,  $ 6 j Sen.  de  Ben. 
3,  75  Noodt.  de  Jurisd.  1,  8,  130,  sq. 
*§3*3-3»7,  h.°p. 

» P.  i,  1,  1. 

4 Vitruv.  Archie.  5,  1. 

5 Ann.  1,  75  j Mart.  Ep.  11,  99,  17. 
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well  as  from  his  judgment  seat,  whether  walking  in  the  city  or  in 
his  own  private  house;1  in  like  manner  the  equity  judges  often 
hear  pressing  matters  in  their  own  houses,  imitating,  or  rather 
continuing,  the  practice  of  their  Roman  prototypes. 

The  praetor  was  approached  in  piano  by  libel,  and  replied  by  his*  Praetor  ap- 
subscription,8  but  in  the  tribunal  the  cause  was  heard  ana  the  poached  in 
decree  given  .orally,3  which  in  feet  was  the  original  mode  in  which  p °* 
the  praetor  was  used  to  adjudicate.  Petition  by  libel-  is  of 
recent  introduction  in  countries  which  have  adopted  the  civil 
law,  but  being  found  in  many  respects  more  convenient  in  prac- 
tice, superseded  the  old  oral  process,  and  is  continued  in  those 
countries  in  which  the  praetorian  jurisdiction  has  been  continued. 

It  is,  indeed,  one  of  the  greatest  grievances  of  our  equity  courts, 
in  which  it  probably  arose,  that  the  bill,  in  which  curtailed  form 
the  Latin  original  libellus  now  appears,  is  presented  by  way  of 
petition  to  the  lord  keeper  of  the  king’s  conscience  ; ana  although 
the  courts  of  equity  have  gradually  increased  in  importance  to 
such  an  extent  as  to  equal,  if  not  to  eclipse  those  of  common  law, 
it  is  not  until  lately  that  an  attempt  has  been  made  to  introduce  oral 
procedure,  which  now  exists  in  a most  unsatisfactory  form,  veiled 
from  that  publicity  in  which  consists  its  principal  value,  and 
whereby  alone  the  truth  can  best  be  elicited,  and  much  valuable 
time  spared.  The  Romans,  aware  of  its  value,  preserved  their 
oral  procedure  down  to  the  time  when  their  authority  was  extin- 
guished. 


§ 1986. 

The  administration  of  justice  was  not,  in  the  more  ancient  era  The  power  of 
of  Rome,  so  clearly  defined  and  distinct  as  at  a later  period,  for  thc  fuPcJio.r 
the  power  conferred  upon  a magistrate  tacitly  implied  in  itself  d*n^tte£ 
the ’authority  to  perform  all  acts  necessary  for  regulating  the  rela- 
tions and  differences  between  private  individuals.  The  authority 
thus  granted  to  the  superior  magistrates  was  termed  imperium,  or 
ftUstas  ;4  and  jurisdictio , which  in  so  far  formed5  a part  of  it  as 
necessarily  to  become  a condition  precedent. 

The  inferior  magistrates  were  not  invested  with  this  imperium f The  inferior 
although  they  possessed,  in  some  cases,  a qualified  jurisdiction. 

The  civil  by  no  means  included  the  criminal  imperium f for  power 
of  punishing  capitally  required  to  be  specially  conferred,  and  was  The  civil  im- 
termed  nurum  imperium , or  potestas , but  more  correctly  the  latter, 

* tal  matters. 

1 P.  1,  4,  1 5 P.  i,  i6f  9,  § 3 ; P.  48* 

C.  10,  11,4. 

4*  *5  > P-4*>  IO>  *9- 

*P.  x,  16.  9,  ft  x i P-  37»  h 3»  4 * 5 

P*  J^i**»  **  v 

* Bethmann-Hollweg  Rom.  Gerichts- 

▼erf-  S 3»  ■-  5- 


* r.  *,  1,  j. 

* P.  47,  io,  aa ; Walter  Gea.  det  R.  R. 

§ 133. 

7 P-  *>  1»  3 » P-  »>  *>»  »>  § * 5 P-  »> 
11,  5,  $ 1. 
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Imperium 
merum  and 
mixtum. 

The  mixtum  . 
imperium  divis- 
ible  into  two  * 
danet. 


Equitable  juris* 
diction  by  par- 
ticular laws. 


Imperium  the 
right  of  inter- 
vention in  all 
legal  matters. 


The  consult 
always  main- 
tained their 
jurisdiction. 

Extension  of  the 
jurisdiction  to 
other  magis- 
trates. 

Munidpal 
magistrates  had 
no  jurisdiction. 
Jurisdictio  con- 
tentiosa et 
voluntaria. 


Origin  of 
notarial  juris* 
diction. 


and  was  distinguished  from  the  first-mentioned,  as  die 
imperium . 

The  mixtum  imperium  may,  in  its  legal  signification,  be  t 
. in  one  of  two  classes,  according  as  the  element  of  imperium  < 
jurisdictio  is  the  most  prevalent  j1  to  the  latter  belonged  tbe  i 
of  adjudging  on  a difference  at  law,  either  personally  or  bye 
to  the  former  the  assignment  of  the  bonorum  possessio , the  i 
tion  of  bail,  cautio , and  the  like-* 

The  appointment  of  guardians  appears  hardly  to  come  i 
these  categories  ;s  it  is  rather  an  equity  jurisdiction  impose!  i 
the  magistrate  ex  necessitate  rei  by  law,  and  embodies  a 
tion  of  the  administration  of  justice  in  its  most  extended  sensei  j 

The  imperium  contained  the  right  of  co-operation  in  all  i 
formal  legal  matters  as  required  to  be  performed  judicially,4* 

' as  adoptiones , in  jure  cessiones , emancipationes , or  manun  * 
because  a fictitious  vindication  was  of  their  essence,  and  Am] 
one  of  the  highest  attributes  of  the  magistrate.6 

This  power  was  inherent  first  in  the  consuls,  and  which*  j 
some  degree,  remained  their  portion  down  to  the  latest 
But  on  the  creation  of  other  judicial  officers,  on  account  of  t 
absence  of  the  consuls  on  military  duty,  as  will  be  more 
larly  seen  hereafter,  the  praetors  at  Rome,  the  proconsuls ; 
presidents  in  the  provinces,  and  the  juridicus  of  Alexandra,  f 
sessed  this  power.7 

Municipal  magistrates  were  only  capable  of  exercising 
special  grant.8  By  this  law,  the  jurisdictio  was  distinguished  i 
contentiosa  and  voluntaria , which  first  they  had  not  with  rq 

however,  to  the  voluntary  jurisdiction,  it  assumed  a third 
under  the  emperors,  which  consisted  in  the  granting  of  < 
or  renewing  and  protocoling  gesta  or  actaf0  which  acquired  a fl 
of  public  faith  and  credit  from  this  process,  and  which  j» 
origin  of  the  notarial  jurisdiction  now  become  so  ind 
necessary  in  all  countries.  This  co-ordinate  jurisdiction  the  i 
cipal  magistrates  possessed,11  and  in  want  or  absence  of 
the  defensor  civitatis .w  Protocolls  of  this  nature  were  drawn  1 
the  presence  of  three  curiales  and  an  exceptor  or  clerk.13 


1 P. x,  4;  P.  so,  i,  26. 

•P.  21, 1,  3,45  P*  50»  h *6- 

* P.  »6,  I,  6,  § 2$  P.  1,  SII,  1,  pr.} 

P.  ft,  X,  I. 

4 Gaius  4,  § 95,  adoptio  imperio  magis- 
tratus fit.  Many  could  be  done  extra- 
judicially,  that  is,  without  the  presence  of 
a magistrate. 

* It  is  doubted  whether  there  be  any 
difference  between  the  legit  actio  and  the 
actus  legitimus,  Hopfner  Append. 

* Suet.  Claud.  23  5 P.  1,  7,  3 $ P. 
1,  10,  1. 

T Gaius  1,  $ 20,  2,  9 24 } P.  1,  16,  2 i 


P.  40,  2,  17  } P.  1,  xg,  17  5 P.  hi 
P.  I,  20,  x. 

• Paul  R.  S.  2,  25,  t 4;  C 
C.  8, 49,  x,  6. 

9 P.  1,  16,  2,  pr. 

10Sav.  Ges.  de  R.  R.  im 
Th.  x,  $ 27,  28. 

11  Paul  R.  S.  1,  3,  § x $ C.  1,  56,  i 

19  C.  8,  12,  8$  C.  8,  12,  30s  ( 
57,  15  Nov.  15»$  3;  Walter Lc. 

$ 655»  »n  fin. 

13  C.  Th.  12,  x,  15 1 ; Nov.  VaL  3, 1 
§ xo. 
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Having  premised  so  much  generally  with  respect  to  the  impe- 
rium, potestas , and  jurisdictio * we  will  now  procede  to  examine 
more  nearly  the  operative  effect  of  these  attributes  of  the  magis- 
trates of  Rome. 


§ 1987. 

All  courts  held  by  a magistrate  of  the  Populus  Romanus  were  Judicia  legitima 
generally  divided  into  judicia  legitima , and  such  as  were  founded  and. sub  im* 
on  the  imperium . In  order  to  constitute  a legitimum  judicium , pen°‘ 
it  was  requisite  that  it  should  be  either  within  the  city  of  Rome 
itself,  or  within  the  circuit  of  a mile  round  it  \ that  Roman  citizens 
should  alone  be  concerned  in  it ; and  that  it  should  be  held  before 
a single  judge.1  Where  any  of  these  conditions  were  wanting, 
the  court  was  a judicium  sub  imperio  only.*  Hence,  Cicero  says, 
speaking  of  a matter  in  which  a peregrinus  was  plaintiff,  that  the 
judicium  lege  non  eraty  although  held  within  the  liberties  of  Rome, 
and  before  a single  judge. 

It  is  impossible  to  fix  these  details  with  greater  certainty, 
although  it  is  clear  that  they  are  based  on  a very  ancient  founda- 
tion. 


§ 1988. 

The  pnetor,  sitting  in  tribunali , was  assisted  by  adsessores  The  judice* 
and  judices ,3  who  sat  behind  him  with  an  advising  voice.  These  *nd  adseworei 
judices * were  of  two  descriptions,  five  senators  and  five  equites ,a  0 c pr*tor’ 
properly  termed  judices , and  students  termed  adsessores , to  which 
latter  class  a stipend  was  assigned  by  the  Emperor  Alexander.6 


§ f989- 

It  was  competent  to  a magistrate  to  delegate  his  jurisdiction  to  The  right  of 
a deputy.  This  became  indispensible  in  certain  cases  of  necessary  delegating  jurii- 
absence ; and  as  thfc  kings,  to  whom  the  jurisdiction  originally  Ict*on’ 
belonged,  must  often  be  absent  on  state  affairs,  it  was  usual 
for  them  to  provide  for  the  performance  of  their  judicial  duties.7 
Imitating  this  example,  the  provincial  magistrates,  proconsuls, 
praetors,  in  the  provinces,  and  praesides,  were  in  the  habit  of  dele- 
gating their  authority  to  their  legates  or  colleagues,  or  private  per- 
sons qualified  for  the  office,  who  exercised  the  jurisdiction  of 
their  mandants,®  according  as  their  instructions  were  general  or 
particular.9 


1 Gains  4,  ^ 103,  104,  105,  109  5 Cic. 
pro  Rok.  Coni.  5 orat.  part  is  ; Ulp.  11, 
*7;  fing.  Vat.  4 47. 

* Pro  Flacco,  si. 

* Sort.  Tib.  33  j P.  1,  2,  2,  $ 29 ; 
Amman.  Marcell.  Rer.  gest.  lib.  23,  extr.  j 
Pin.  Ep.  1,  so. 

4 P.  40,  l,  x6,  pr. ; C.  7, 1,  X 5 Suaron. 
VO L.  III. 


Adnot.  ad  Sidon.  Appolinar.  Ep.  3,  3 j 
G.  Noodt.  de  Jurudict.  I,  11,  137. 

4 Ulp.  fr.  1,  13 ; C.  1,  51. 

4 Lampridius  Alex.  Ser.  46. 

* Tac.  An.  6,  1 1 j Liv  1,  41. 

* p.  1,  *t,  5,  $ i}  p.  i,*j,  1,4 15 
p.  *,  1,  5. 

* P.  a,  1,  16;  Li».  24,  44;  Noodt.  de 
Jurisd.  2,  9,  p.  163  ; Id.  10. 

P P 
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§ I99O. 

Court  days.  The  days  on  which  a court  could  properly  be  constituted  has 

already  been  referred  to.1 *  These  were  divided  ihto  dies  fastiy 
intercisi , and  nefasti  \ the  first  being  full  court  days,  the  second 
half-holydays,  and  the  latter  whole  holydays  5 all  these  were  regu- 
lated according  to  the  kalendar.  On  the  dies  nefasti  the  praetor 
could  not  pronounce  the  three  words  Do  ( judicem ),  Dico  (/»), 
Addico  (rem) 5 thus,  Ovid* — 

I lie  nefastus  erit%  per  quem  tria  verba  silentur : 

Fastus  erit , per  quem  lege  licebit  agi . 

The  dies  nefasti  included  the  nundina  up  to  the  passing  of  the 
Lex  Hortensia , a.u.c.  478.  No  courts  were  holden  at  the  time  of 
the  great  religious  festivals.  The  great  games  in  spring  and  autumn 
gave  rise  to  two  long  vacations,  during  which  the  magistrates 
remained  in  function,  but  the  judices  selecti  had  holydays.  The 
term  time  was  actus  rerUm , and  was,  therefore,  divided  into  winter 
and  summer.3  Claudius4  threw  these  both  into  one  in  winter, 
but  Galba  restored  the  former  state  of  things.5 

At  a later  period  the  only  difference  made  was  between  judicial 
days  and  holydays,  to  which  latter  categorie  religious  and  political6 
holydays  belonged  5 also  the  harvest  and  vintage  vacations.  It 
was  left  to  the  discretion  of  the  magistrate  to  settle  how  often, 
and  on  which  of  the  dies  fasti  he  would  sit. 

Particular  days  But  in  addition  to  this,  as  in  English  courts,  certain  days  were 
assigned  for  par-  set  apart  for  particular  descriptions  of  business,7  some  for  petitions 
ocular  matter».  ^p05fUlafi0nes^  others  for  causes  ( cognitiones ),  others  for  decrees 
(decreta)y  others  for  manumissions  ( manumissiones ),  and  others  for 
other  particular  classes  of  business.8 

In  the  provinces,  at  a certain  period  of  the  year,  the  court  days 
were  fixed  for  the  remainder  of  the  year,  ana  the  places^  desig- 
nated at  which  a forum  or  conventus  would  be  held  5 those  who 
failed  to  be  present,  and  made  default,  were  in  mora , if  they  did 
not  appear  before  the  next  conventus ; but  an  exception  was  made 
in  favor  of  non-citizens,  peregrini , who  came  from  afar,  soldiers, 
and  the  like,  who  then  might  be  heard  extra  ordinem ,10 

1 § 549,  h.  op.  7 Ulp.  fr.  !n  P.  2,  $ x,  2. 

* Fast,  x,  47.  * Heinec.  A.  R.  4,  6,  $ 12. 

* Suet.  Octav.  32  f Plin.  Ep.  4,  29  $ 9 Theophilus  ad  § 4,  Inst.  Qui  et  a 

Gaiut  2,  § 279.  quibus  causis  manum  non  licet  Seir.  ad 

4 Suet  Claud.  23  Galb.  14.  Virg.  5,  758,  et  2,  108,  sq. 

* Walter,  L c.  $ 159.  10  Juv.  Sat  16,  48,  sq. 

•P.  2,  12,  5J  49,4,  1,  *7-10. 
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§ *99*- 

The  Centumvirali  Judicium  was  probably  one  of  the  oldest  known 
to  the  Roman  administration  of  justice ; its  origin,  constitution,  and 
competency,  have  been  long  subjects  of  speculation  and  of  con- 
fictmg  opinions.  The  most  acute  historical  lawyers1 * * * *  have  occu- 
pied tl  bemselves  with  the  examination  ; but  all  concur  in  admitting 
that  their  views  are  more  or  less  founded  on  speculation,  to 
which,  if  another  be  added,  the  obscurity  which  involves  this 
matter  can  scarcely  be  increased  ; at  the  same  time  an  attempt 
will  be  made  to  cbmpound,  out  of  such  abundant  materials,  a 
reasonable  intirety. 

The  origin  of  the  Centumviral  Court  is  referred  to  the  thirty- 
ire  tribes ; three  members  taken  from  each  of  which  would  malce 
a total  of  105,  which  might,  in  round  numbers,  be  called  the 
Cmtumviri.  Others  suppose  it  owes  its  origin  to  the  Lex  dSbutia 
fa  the  sixth  century  a.u.c.,  but  without  sufficient  grounds.9 
A more  complete  solution  may,  however,  be  suggested,— the 
Senate,  originally  consisting  of  100  members,  formed  a high  court 
for  certam  important  matters,  hence  that  the  Centumviral  Court 
was  identical  with  the  Senate ; for  as  the  judicial  power  resided,  as 
k his  been  shown  to  have  done,  in  the  head  of  the  State,  and  as 
the  Senate  was  his  proper  constitutional  Council,  there  is  every 
feasoa  to  assume  that  this  was  the  original  Centumviral 
Court 

Wherever  the  court  was  sitting  a spear,  was  set  up;  this 
Iftstom,  which  was  continued  in  later  ages,  furnishes  very  con- 
* re  evidence  of  its  high  antiquity9  and  of  the  questions  of  which 
took  more  especial  cognizance  — namely,  those  which  con- 
‘ quiritian  property.  The  origin  of  this  right  of  property 
founded  in  war,  and  no  title  considered  so  good  as  that 
by  force  of  arms.  When  plunder  had  been  taken  in 
it  was  sold  publicly  by  auction  in  the  camp,  a spear  being 
«p  at  the  place  of  sale,  in  token  of  its  being  plunder  which  was 
1 for  sale  ; hence  the  term  sub  basta  vendi  and  subhastatio , to 
an  auction  by  public  authority ; anything  acquired  by  these 
passed  by  a quiritian  title.  Now,  the  fact  of  a spear  being  so 
fct  up  before  this  court,  demonstrates  the  very  rough  state  in 
|*luch  society  then  wds  which  adopted  this  ensign ; it  also  points 
'to  its  being  one  which  took  cognizance  of  questions  of  quiritian 
jftperty,  consequently  this  court  must  date  from  the  earliest 
tines,  and  bears  its  jurisdiction  and  origin  on  the  face  of  it. 


1 C,  A.  Schneider  de  centumviralis  judicii 

yd  Romanos  origine,  Rostoc.  1835; 

Ziapt  fiber  Ursprung  Form  und  Beden- 

JJdeiCeitttmviralgerichts,  Berl.  1838; 

*®awn  HoUweg  fiber  die  Competens 


des  Centumviral -Gerichts.  (Sa vigny  Zeit- 
schrift,  5,  11);  cum  multis  aliis. 

’Siccama  de  jud.  cent.  1,  8. 

1417,  h.  op. 
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Constitution 
under  the 
empire. 


This  simple  fact  appears  to  be  a sufficient  refutation  at  least  of 
those  who  would  attribute  a comparatively  recent  date  to  the  insti- 
tution of  the  centumvirs,  and  strongly  supports  the  view  here 
first  taken,  that  it  was  coeval  and  identical  with  the  Senate,  and 
the  Senate,  too,  of  a very  remote  period. 

Its  constitution,  however,  doubtless  underwent  modifications 
even  at  a very  early  epoch;  one  of  the  first  was  probably  its 
adaptation  to  tne  new  distribution  of  classes  by  Servius  Tullius:1 * 
it  is  also  supposed  that  its  number  subsequently  varied, — indeed 
under  the  empire,  its  members  amounted  to  180  at  least,*  not- 
withstanding which,  it  retained  its  original  denomination.  From 
Festus3  we  learn  that  the  praetor  selected  the  members  who  com- 
posed it,  but  this  fact  may  fairly  be  doubted,  reference  being  had 
to  the  popular  nature  of  the  Roman  constitution 5 it  is  more 
probable  that  ex-praetors  and  other  superior  magistrates  were 
eligible  as  a matter  of  course,  and  appointed  by  the  Senate,  if  not 
in  a still  more  popular  form ; nor  does  this  supposition  by  any 
means  exclude  the  probability  of  the  praetor,  who  acted  as  presi- 
dent, being  the  person  who  formally  admitted  the  member 
selected,  or  who  was  next  in  order  to  supply  a vacancy,  or 
to  become  a member  in  virtue  of  the  office  he  did*  or  had 
held. 

From  its  new  constitution  under  the  empire  we  are  in  posses- 
sion of  more  distinct  information ; its  smallest  number  of  180  was 
divided  into  four  Consilia  or  Senatusy  who  sat  in  the  Basilica 
Julia , forming  so  many  independent  tribunals.4  Certain  matters 
were,  however,  brought  before  two  councils  consecutively  5 5 but 
in  others,  all  four  were  combined.6  A praetor  presided  over  this 
full  court ; 7 and  before  Augustus  introduced  the  Decemviri  stliti- 
bus judicandis ,8  the  retiring  quaestors  took  a certain  part  in  the 
conduct  of  the  business,  no;  improbably  in  the  way  which  has'been 
suggested — namely,  that  having  served  that  office,  they  became  ex 
officio  members  of  the  court. 

Although  the  sittings  were  originally  held  in  the  Basilica,9  yet 
they  were  gradually  transferred  to  official  chambers,  auditories,  or 
so  called  secretaria,10  which  practice  became  so  prevalent,  that  .the 


1 Niebuhr  x,  47a,  thinks  it  was  first 
constituted  at  this  period,  in  which  he  is 
clearly  in  error,  Walter  Ges.  des  R.  R. 
§ 658,  n.  14}  he  looks  upon  it  as  a purely 
plebeian  institution,  but  at  this  period  the 
plebeians  had  no  knowledge  of  law  and 
legal  procedure. 

* Plin.  epist.  6,  33,  whence  it  is  not 
clear  that  the  number  was  not  greater. 

* ▼.  centumviralia  ; Bethmann  Hollweg 
in  Sav.  Zeitsch.  5,  xi,  p.  360,  n.  4. 

4 Quintii.  Inst.  Orat.  12,  5,  § 6,  con- 

futing Bunsen  Besch.  v.  Rom.  who  asserts 

there  wefre  only  three  tribunals  there. 


4 Quintii.  1.  c.  5,  2,  § 1,  et  ti,  >. 
k 78- 

• Plin.  epist.  6,  33  5 Quint.  L c.  xa,  5» 
§ 6;  Plin.  1.  c.  x,  18,  4,  24,  6,  J$i 
Val.  Max.  7,  7,  1 5 P.  5,  2,  10,  pr.j  ¥ 
3 it  76»  F- 

7 Plin.  1.  c.  5,  ax. 

•Suet.  Octav.  365  Plin.  L c.  5,  *1  i 
Dio.  Cass.  54,  26. 

* Plin.  ep.  2,  14,  5,  21,  6,  33  i 
R.  S.  4,  6,  § 2. 

10  Dial,  de  caus.  corr.  eloq.  39,  6 ; CTb. 
I,  16,  9. 
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tribunal  began  to  be  placed  in  the  secretarium.1  Nevertheless, 
the  business  had  to  be  transacted  with  open  doors 2 in  the  presence 
of  the  officium .s  Distinguished  persons  had  the  consessus  or  place 
of  honor  next  to  the  judges.4  Between  the  court  and  the  general 
public,  however,  a curtain  was  drawn,5  as  circumstances  seemed 
to  require.  Before  this  tribunal  important  matters  alone  were 
transacted,  requiring  a careful  examination  and  formal  decree,  but 
not  those  which  only  demanded  a simple  decision  or  an  equitable 
arrangement  hence  the  distinction  between  sessiones  pro  tri- 
bunali and  de  plano  J The  same  rule  applied  in  the  provinces.8 


§ I992, 


The  most  difficult  and  important  of  the  three  questions,  the  Competency  of 
competency  of  the  Centumviral  Court,  remains  to  be  examined,  ^^ntumTiral 
and  with  this  division  of  the  subject,  the  ablest  historical  lawyers  u 
have  especially  occupied  themselves.^ 

In  the  first  place,  the  centumviri  were  not  magistratus  cum 
jurisdictione , but  judices , who  decided  civil  suits  under  the  presi- 
dency of  a magistratus  Populi  Romani ; 10  nevertheless  they  differed 
from  judices  in  this,  that  the  issue  was  not  sent  down  to  them  to 
try,  but  they  decided  matters  both  of  law  and  fact ; they  formed 
a collegium , the  majority  of  which  gave  judgment  by  the  mouth 
of  their  president,  whose  jurisdictio  gave  their  decrees  operative 
validity,  and  in  general  resembled  the  fifteen  English  judges,  when 
the  three  collegia  or  courts,  consisting  of  five  members  each,  sit 
as  one  tribunal. 

The  competency  of  this  court,  geographically  considered,  may  Geographical 
be  taken  to  have  been  coextensive  with  that  of  the  praetor  who  jurisdiction. 
presided,11  and  was  therefore  confined  to  Rome,  or  at  most  ex- 
tended to  Italy  proper ; with  respect  to  its  cognizance,  it  was 
confined  to  civil  suits. 


The  enumeration  by  Cicero  of  the  matters  in  which  this  court  Cicero’* 
was  competent,  has  led  to  much  confusion,  because  by  many  it  enumeration  of 
has  been  supposed  to  be  complete,  and  sufficient  allowance  has  Stance  remit*" 


in  three. 


'Joan  Lydus  de  Mag.  a,  x6,  17,  3, 
w*  3°- 

9 C.  Th.  1,  16,  9. 

* C.  Th.  1,  16,  10  $ C.  7,  45,  6 ; 
Joan  Lyd.  L c.  2,  15,  3,  35. 

4 G.  Th.  s,  20,  x (8)  ibique  Gothofr. 
S»  7 i C.  Th.  6,  26,  16,  ibique  Gothofr. 
mq  ; C.  Th.  12, 1. 

4C  Th.  x,  16,  75  C.  xi,  5,  s; 
Gothofr.  ad  C.  Th.  x,  7,  x. 

* Bethmann  Hollweg  Rom.  Gerechts- 
▼erf.  § 18. 

v Fr.  Vat.  $ 156,  161, 163,  165. 

9 Frag.  Vat.  ^ 112 

* Of  whom  the  principal  are  Haubold 


Inst,  histor.  dogmat.  § 847,  n.  b.  Epit.  2, 
§ 21 ; Siccama  de  jud.  centumv.  Ztpernick 
Ditq.  de  caus.  centumviral. 

19  Cic.  de  Orat.  1,  38,  fin.  et  39 ; Plin. 
6,  ep.  33;  Quintii.  1.  c.  5,  xo,  § 115. 
Individually  they  sometimes  sat  as  judges. 
Quint  1.  c.  5,  2,  § z,  and  11,  5,  § 6 ; 
Plin.  x,  i8  & 4,  24. 

11  Siccama  1.  c.  1, 7 ; Zepernidt  1.  c.  Quin- 
tii. 1.  c.  4,  1,  $ 57.  Quibusdam  judiciis 
maximeque  capitalibus  aut  apud  centum- 
viros ipsi  judices  exigunt  solid tas  et  accu- 
ratas actiones,  alludes  to  a civil  suit  leading 
to  a criminal  prosecution ) Plin.  1.  c.  5,  1. 
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not  been  made  for  the  obviously  rhetorical  style  of  Cicero,  which 
so  seriously  detracts  from  the  value  of  his  testimony  as  a judicial 
authority,'  and  which  is  peculiarly  striking  in  his  sonorous  geni- 
tives plural.  This  oratorical  style  obliges  us  to  receive  with  care 
and  doubt  the  majority  of  his  statements.  The  passage  alluded  to 
has  been  already  set  out,1  but  is  here  reinserted,  for  die  con- 
venience of  showing  the  categories  under  which  this  oratorical 
verbiage  may  be  reduced. 

Nam  volitare  in  foro , herere  in  jure , ac  pratorum  tribunalibus 
judicia  privata  magnarum  rerum  obire3  in  quibus  tape  non  de  facto , 
sed  de  aquitate  et  jure  certetur , jactare  se  in  causis  centumvira- 
libus, in  quibus  usucapionum,  tutelarum,  gentilitatum,  agnatio- 
num, alluvionum,  circumluvionum,  nexorum,  mancipiorum,  parie- 
tum, luminum,  stillicidiorum  testamentorum  ruptorum,  cater - 
arumque  rerum  innumerabilium  jura  versentur , cum  omnino  quid 
suum , quid  alienum , quare  denique  civis  an  peregrinus , servus  Uber 
quispiam  sit3  ignoret , insignis  est  impudentia. 

In  the  first  place,  Cicero  distinctly  implies  that  this  enumera- 
tion is  not  complete  by  the  words  caterarumque  rerum  innumera- 
bilium jura  versentur ; the  word  res3  too,  points  at  causes  of  action, 
not  at  actions,  since  the  same  form  of  action  is  available  for 
many  causes.  In  the  second  place,  all  these  causes  of  action  ma j 
be  reduced  under  three  heads  or  actions,  viz.,  actiones  reales— 
actiones  de  servitutibus — actiones  de  bar edit atibus. 

Usucapionum 
Alluvionum. 
Circumluvionum . 

Nexorum . 

Mancipiorum. 
(Tutelarum.) 

Parietum. 

Luminum . 

Stillicidiorum. 

Gentilitatum. 

Agnationum . 
Testamentorum  ruptorum. 
(Tutelarum). 

The  tutelarum  only  remains  doubtful,  and  this  is  accounted  foi4 
in  two  ways ; first,  by  the  tutela  legitima  being  transferable  by 
in  jure  cessto3  which  is  a vindicatio  ficta ; and  it  may  fairly  be  pre- 
sumed, that  the  agnati  or  patroni  used  a vindicatio  vera3  on 
account  of  the  advantages  connected  with  the  peculiar  tide  it 

1 $ 1391,  op*  Galus  i,  S x68,  172 ; Ulp.  9,  § 6-8  et  19, 

’Betmnann  Hollweg,  1.  c.  p.  371;  $11. 
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conferred.  The  second  and  more  probable  solution  is,  that  it  came 
within  the  competency  of  this  court  incidentally,  as  and  when  con- 
nected with  questions  of  inheritance,  for  it  cannot  be  supposed 
that  matters  of  account,1  and  the  like  details,  were  referred  to 
this  high  and  solemn  tribunal,  when  they  would  be  much  more 
conveniently  sifted  by  a single  judge  or  arbitrator  $8  besides,  there 
was  a pr&tor  pupillaris  whose  sole  business  such  matters  were ; 
besides  which,  the  tutela  was  eminently  an  actio  bona  fidei?  The 
description  of  tutelary  questions,  therefore,  which  arose  before  the 
Centumviral  Court  were  more  probably  those  of  disputed  guardian- 
ships, where  it  was  necessary  to  decide  who  of  disputant  parties 
was  entitled  or  obliged  to  undertake  the  office,  or  as  a means  of 
proof  of  agnitio , gentilitas , or  intestacy,  or  in  cases’ of  a patron 
impugning  the  testament  of  his  liberta  as  made  without  his  auc- 
toritas. 

It  may,  then,  be  assumed  that  all  vindicationes  were  in  the  oldest 
period  causa  centumviriles , and  that  all  of  which  any  record  has 
been  preserved,  relate  to  actions  of  this  nature  ; and  on  the  con- 
trary, that  no  actio  ex  delicto , or  ex  contractu , or  status  quastiof  is 
even  alluded  to  as  a causa  centumvirilis. 

Now  the  Lex  Mbutia  and  two  Leges  Julia  abolished  the  legis 
actiones,  except  in  cases  of  damnum  infectum  and  causa  centum- 
virales, for  which  latter  the  legis  actio  sacramenti  was  left  subsist- 
ing, which  differed  in  actiones  in  personam5  and  in  rem.  Hence, 
all  the  legis  actiones  which  existed  since  the  passing  of  these 
laws,  must  have  been  centumviral  cases,  and  all  those  vindica- 
tions, to  which  the  hasta  centumviralis  points  the  symbol  of 
quiritian  property.®  Festuca  utebantur  hastas  loco  signo  quodam 
justi  dominii  . • . . • unde  in  centumviralibus  judiciis 

hasta  proponitur . Hence,  we  may  conclude  that  this  court 

occupied  itself  exclusively  with  questions  of  quiritian  property 
and  its  incidents,  viz.,  the  vindicationes  of  the  older  civil  law. 

The  second  part  of  the  inquiry,  supposing  this  to  be  satisfac- 
torily disposed  of,  is  deduced  from  it,  viz.,  how  it  came  that 
quiritian  property  was  considered  of  sufficient  importance  to  be 
placed  under  so  high  a tribunal  ? 7 One  answer  to  this  is,  that 
as  the  census  was  assessed  according  to  quiritian  property,  and  as 
quiritian  property  was  decisive  of  a man's  civil  status,  it  wasy 


1 PHn.  6,  33,  uy*  that  there  was  so 
much  casting  op  and  calculation  required 
chat  it  had  almost  assumed  the  fottn  of  a 


QuintiL 


jmBrium  frrumtum. 

‘Arbitrium  tutelae,  C.  5,  51; 

4»*»  § 5 $ PxalK,  S.  5,  16,  § a. 

1 Ck.  off.  3,  17  \ Gaius  4,  § 61 ; I.  4, 

4 Zepernick  1.  c.  § 9,  fails  to  prove  the 


contrary. 

•This  has  not  been  preserved,  $ 15, 


17.  Vat  Aio  te  mihi  dare  oportere.  Prob. 
Quando  negas  te  sacramento  quinquegenario 
provoco.  Si  negat  sacramento  quaerito. 

• Festus  t.  hasta ; Juv.  Sat  3,  33 ; 
S 2417»  h.  op. } § 2992»  h.  op.  vide  post 
vindicatio ; Gaius  4,  \ 16  j Mart.  epig.  7, 
62$  Statius,  in  Sylvis  ad  MarcelL  4,  4, 
43  $ Val.  Max.  7,  8,  x,  4,  haste  judi- 
cium, P.  x,  2,  2,  §295  Suet  Aug.  36 ; 
Quintii.  1.  c.  52,  % x. 

7 Bethmann  Hollweg,  1.  c.  p.  377. 


Second  division 
of  the  inquiry 
as  to  compe- 
tency. 
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thought  well  to  commit  to  the  highest  tribunal  questions  inci- 
dentally affecting  the  caput  of  a Roman  citizen.1 * *  But  this  argu- 
ment falls  before  the  feet  of  the  centumviral  court  not  interfenng 
in  questions  of  status.  This  explanation,  it  must  be  confessed,  is 
rather  fer  fetched,  and  it  is,  perhaps,  sufficient  to  say,  that  as  this 
property  was  held  by  a title  superior  to  any  other,  bearing  to  non- 
quiritian  property  the  same  comparative  relation  that  land  in 
England  bears  to  chattels,  it  was  thought  that  all  questions  relating 
to  it  demanded  a greater  amount  of  circumspection.  Thus  the 
English  law  does  not  allow  any  action  involving  a right  or  ride 
to  land,  to  be  tried  in  the  inferior  courts.  Now,  for  like  reasons, 
praedial  services  were  cognizable  by  this  court,  because  they 
might  be  looked  upon  as  severed  portions,  or  cc  savoring”  of  the 
realty  or  quiritian  property ; the  usu  fructus^  too,  for  the  like  reason. 
The  querela  Professor  Bethmann  Hollweg  thinks  it  possible  that  the  querela 

inofficiosi.  inofficiosi  came  later  under  the  cognizance  of  this  court,  on  ac- 

count of  its  whole  nature,  and  its  later  introduction.  It  is,  how- 
ever, a question  of  testamentum  ruptumy  and  as  the  form  of 
mancipation  was  among-  the  oldest  modes  of  making  wills,  and 
transferring  quiritian  property,  there  is  no  good  reason  nor  ne- 
cessity for  the  supposition  of  this  possibility. 

It  may  now  be  asked  whether  cases  of  vindication  could  not  be 
tried  in  any  other  way  ? The  probability  is  against  it,  though 
Bethmann  thinks  that  this*might  have  been  done  by  the  consent  of 
the  parties,  and  by  a recusatio  of  the  centumviri .*  He  neither 
asserts  it  strongly,  or  makes  out  any  sufficient  case  in  favor 
of  such  alternative. 

The  introduction  of  the  formular  procedure  by  the  Lex  JEhUa 
and  Leges  Julia  already  alluded  to,  had  the  effect  of  giving  an 
option  to  the  parties  to  try  questions  of  quiritian  property,  either 
as  heretotore,  before  the  centumviri , or  by  a fiction,  before  a single 
judge.  This  fiction  consisted  in  converting  the  vindicati $ into  a 
personal  action  by  the  sponsio , by  a process  analogous  to  that 
whereby  the  English  action  of  ejectment  was  contrived,  whereby 
the  jurisdiction  of  the  Court  of  Chancery  was  evaded.  This  new 
mode  of  recovering  quiritian  property  was  found  so  much  more 
convenient,  that  the  business  was  by  degrees  transferred  from  fee 
Centumviral  Court  to  the  praetor  \ and,  m like  manner,  the  pne- 
torian  cautio  damni  infecti  was  preferred  to  the  legis  actio .4 * * * *  The 
querela  inofficiosi  alone,  at  this  period,  maintained  its  place  in 

1 Bethmann  takes  a parallel  from  the  old  9 Gc.'  pro  GaenL  43. 

German  institutions,  where  questions  of  9 Quam  ride. 

real  property  in  land,  upon  which  the  4 Gaius  4,  $ 31,  propter  rfamnnm  «ttm 

question  of  legal  status  depended,  was  tried,  infectum  nemo  eult  lege  agere  j sed  potiui 

was  cognizable  by  the  Court  of  the  Count  stipulatione,  quo  in  edicto  proposita  at, 

alone,  or  by  the  whole  community,  obligat  adversarium— -quod  et  commoda» 

Eichhom  deutache  Staats  und  Recta  jus  et  plenius  est. 

geichichte,  $ 74  j Rogge  Staatswesen  der 

Germanen,  S 10,  p.  51. 
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this  court,  out  of  the  practice  of  which  it  had  entirely  arisen,  for 
Which  the  praetors  had  not  promulgated  any  formula , and  which 
Was  not  based  on  any  law. 

The  advocate,  moreover,  appeared  unwillingly  before  this  tri- 
)mal,  the  nature  and  grave  composition  of  which  did  not  give  op- 
iortunities  for  those  flights  of  eloquence  and  figures  of  rhetoric1 * * 
which  were  tolerated  in  other  courts.  The  most  subtle  points  of 
were  argued  before  it,  and  its  judgments  formed  precedents 
a basis  of  common  law.  In  searching  for  an  analogy  in 
jlish  jurisprudence,  we  should  probably  find  that  the  fifteen 
the  Lords  Justices,  or  they  with  the  Chancellor,  would 
the  best  parallel.  Despite  its  high  character  and  importance, 
court  seems  to  have  fallen  into  a sort  of  legal  decay,  causa 
itumvirales — splendore  aliorum  judiciorum  obruebantur  ;*  in  this 
it  smouldered  until  revived  under  Augustus. 

About  the  time  of  Augustus  we  are  informed  that  the  intire 
‘ nmistration  of  the  law  was  remodelled  by  two  Leges  Julia 
iciariaf — that  relating  to  criminal  procedure  should  probably  be 
ributed  to  Julius  Csesar,  and  that  to  civil  to  Augustus ; it  was 
this  time,  too,  that  he  must  have  revived  the  old  Centumviral 
Court,  by  introducing  new  forms  of  pleading  similar  to  those 
^taeadj  introduced  elsewhere,  and  assigning  to  it  the  exclusive 
* * 1 ction  in  certain ‘causes  which  had  been  drafted  away  from 
fictions.  From  this  period  we  find  centumviral  suits 
the  lead,  centumviriles  causa , qua  nunc  primum  obtinent 
i,4  whence  it  may  be  inferred  that  the  most  important  ques- 
, and  those  involving  the  greatest  value,  were  assigned  to  this 
;5  whence,  too,' it  may  be  explained  why,  about  this  time, 
number  of  hareditatis  petitiones  increased,  while  the  rei  vin- 
Hmes  became  rare,  and  the  actiones  confessoria  were  never 
boned. 

trimus  tertio  Consulatu  Cn . Pompeius  adstrinxit,  imposuitque 
* frenos  eloquentiae,  ita  tamen , ut  omnia  in  foro , omnia  legibus, 
apud  pratores  gererentur : apud  quos  quanto  majora  negotia 
exerceri  solita  sit,  quod  majus  argumentum  est,  quam  quod 
1 centumvirales,  qua  nunc  primum  obtinent  locum,  adeo 
' re  aliorum  judiciorum  obruebantur , ut  neque  Ciceronis , neque 
iris,  neque  Bruti , neque  Calii,  neque  Calvi,  non  denique  ullius 
ai  oratoris  liber  apud  centumviros  dictus  legatur  exceptis  ora - 
jus  Asinii  Pollionis 

Since  the  legis  actio  was  reserved  exclusively  for  important 


lGc.de  ont.  1,  38-56,  pro  Csec.  18, 
^*1,13$  Qointil.  Inst.  orat.  41,  § 5. 

*DiaLde  cans»  comip.  eloquentiae,  38. 
A.  GelL  ty.  A.  14,  2,  mentions  L.  1. 
Wtionun  privatorum)  Frag.  Vat.  § 197-8. 

pobGcoram  et  privatorum,  a new 

°*oaal  and  civil  procedure,  Act  5. 

VOL.  Ill, 


4 Dial,  de  cans.  corr.  eloq.  38 } PUn, 
a,  14. 

* Gaius  4,  § 14,  § 95  5 Val.  Maccianus 
de  asse,  cxxv.  num.  propter,  legem  .... 
Juliam  ? 

• Tac.  de  orat.  dial.  38. 
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causes,  these  came  to  be  those  only  in  which  the  sacramentum 
was  used.  Caterum  si  apud  centumviris  agitur , summam  spen- 
sionis  non  per  formulam  petimus  sed  per  legis  actionem : sacra- 
mento  enim  reum  provocamus  i.  iaque  sponsio  sestertiorum  cxxv 
nummorum  fieri  solet  propter  legem*  (An  Juliamf1)  ( An  Papi- 
riam?*) (An  Crepeream,  Creper eiam ?a) 

Now  the  sacramentum  differed  from  the  sponsio  chiefly  in  this,— 
that  it  was  a sum  promised  to  the  eerarium\  for  which  they  gave 
security4  to  the  pnetor,  and  which  was  actually  paid  in  case  the 
suit  was  lost  by  the  promiser  \ whereas  the  sponsio  was  a 'fictitious 
promise  to  the  other  party,  not  in  fact  inforced. 

The  difficulty  which  here  arises  is  in  consequence  of  the  above 
passage  in  Gams,  which  may  probably  be  explained  thus : the 
translation  of  the  passage  as  the  text  now  stands  will  be — <c  Before 
the  centumvirs  1 we  claim  the  sum  promised  by  legal  and  not 
fbrmular  process,  which  is  confined  by  the  law  ....  to 
sums  of  125  sesterces,  for  we  challenge  the  defendent  to  the  sacra- 
mentum” Now  the  text  is  doubtful  \ re  appears  in  the  MS.  to  be 
dear,  but  not  the  rest  of  the  word,  which  has  been  supplied  bv 
urn:5  if  we  read  rm,  the  difficulty  is  diminished  ; the  passage  will 
then  run — u Before  the  centumvirs  we  claim  the  sum  promised 
by  legal  and  not  by  formular  process,  which  is  confined  by  law  to  125 
sesterces,  for  we  challenge  the  object  itself  by  the  sacramentum*” 

In  matters  of  the  value  of  1,000  asses  the  penalty  was  in  500 
asses  ; in  questions  of  less  value  of  50.6  Now  Savigny  has  dis- 
covered that  500  asses  are  equal  to  125  sesterces.7 

The  difficulty  arising  from  the  use  of  the  word  sponsio  may  be 
cleared  up  by  understanding  sacramenti  after  sponsio,  even  ad- 
mitting reum  to  be  the  correct  reading Sacra- 

mento enim  reum  (sive  rem ) provocamus  eaque  sponsio  (sacramenti) 
sestertiorum  cxxv  nummorum  fieri  solet  [fit  scilicet)  propter  legem 
. and  this  is,  doubtless,  the  correct  explanation. 

In  conclusion,  then,  it  would  seem  that  the  Centumviral  Court 
took  cognizance  of  the  more  important  cases  of  vindication,  that 
is  to  say,  where  the  amount  of  the  interest  at  issue  exceded  500 
asses  or  125  sesterces,  and  that  then  the  proceding  was  per  kgis 
actionem  et  sacramentum,  and  that  under  that  value  the  proceding 
was  fer  formulam  et  sponsionem  before  a single  judge.' 

The  jurisdiction  of  the  Centumviral  Court  was  probably  affected 
by  the  introduction  of  the  actiones  in  rem  ; subsequently  a still  greater 
latitude  was  given  to  plaintiffs  by  the  introduction  of  the  actio 


* n5- 

* Dirksen  et  Unterholzner. 

* Huschke  Cic.  in  Verr.  i,  10 ; Tac. 
An.  14,  5 j Tov.  Sat.  9,  6 j Gaiua  ed. 
Goeacben  & Lachmann,  4,  § 95*  n.  14 
& »5  j Sav.  Zeitach.  5,  11,  p.  388. 

4 In  more  ancient  time?  the  amount  ap- 
pear* to  have  been  actually  deposited. 


Varro  de  L.  L.  4,  16,  later/  taken  by 
security,  Gains,  4,  § 13,  16. 

4 Gaiua  ed.  Goetchea  et  Lachmann,  4, 
§ 95,  n.  oo.  . The  first  letter  in  car  is 
doubtful $ some  read  a. 

6 Gaiua  4,  § 14. 

7 Sav.  Zeitsch.  5, 1 1,  p.  187,  n.  60. 
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publiciana , in  supplement  to  the  vindication,  in  cases  of  quiritian 
property. 

The  formula  petitoria  was  introduced  still  later,  and  gave  a still 
wider  extension  ; for  it  is  an  actio  arbitraria  for  dominium , gene- 
rally ex  jure  quiritium  et  in  bonis.1 

The  quiritian  owner  had  then  a new  choice  of  forms  of  action 
in  smaller  matters,  between  the  per  formulam  petitoriam  before  an 
arbiter,  and  per  sponsionem  before  a judex.  In  greater  matters,  he 
could  adopt  the  above,  or  procede  per  legis  actionem  before  the 
Centumviral  Court.  About  the  same  time2  the  judicium  peti- 
torium was  given  for  the  actio  confessoria , and  negatoria ; but  the 
beereditatis  petitio  probably  subsequently,  since  the  bareditas  of 
the  old  civil  law,  appears  incompatible  with  the  greater  latitude 
of  this  form. 

The  bonorum  possessio  partook  rather  of  the  nature  of  a missio  in 
possessionem  than  of  a regular  right  of  inheritance,  and  was  hence 
supported  by  the  interdictum  quorum  bonorum.  Marcus  Aurelius 
equalized  the  preceding  by  granting  an  beereditatis  petitio  posses- 
soria , which  doubtless  possessed  the  freer  nature  of  the  formula 
petitorja  and  arbitraria , so  that  the  plaintiff,  who  was  likewise 
praetorian  heir,  could  at  his  choice  withdraw  the  matter  from 
the  centumviri,  and  try  it  before  an  arbiter. 

The  last  question  relating  to  the  Centumviral  Court  is,  whether 
it  was  a court  of  appeal  in  certain  cases.  However  probable 
this  may  appear  from  the  origin  of  the  court,  as  suggested  in  this 
section,  we  have  no  proof  of  such  having  been  the  case. 

A spear  continued  to  be  set  up  during  the  sitting  of  the  Cen- 
tumviral Court,  in  token  of  its  origin  ana  jurisdiction. 


§ *993- 

The  Decemviri  stlitibus  judicandis  formed  a permanent  court, 
and  appertained  to  the  so  termed  twenty-six,3  they  are  said  to  have 
been  appointed  at  the  same  time  as  the  Triumviri  capitales , which 
would  assign  to  them  a date  as  for  back  as  465  A.u.c.4  Of  their 
competency  little  is  known  beyond  their  being  the  tribunal  ap- 
pointed to  settle  questions  of  freedom.5  Pomponius  attributes  to 
them  the  presidency  of  the  Centumviral  Court,  which,  if  indeed 
they  possessed  it,  was  first  assigned  to  them  by  Augustus.5 

They  were,  however,  certainly  not  judges  in  matters  criminal.* 


1 Own  4t  S 9*»  93»  3*1 45»  5*» 55»  *7 
Houweg,  1.  c.  p.  399,  n 


7*-3- 

• Walter  Get.  I.  R.  R.  4 130, 659. 
4 Pom?  P.  1,  a,  a, 4*9. 

* Ck.  pro  C*c.  33,  pro  domo  29. 


•Suet  Octav.  365  Plln.  ep.  5,  215 
Dio.  Casa.  54,  a6. 

7 Some  Greek  inscriptions  attribute  to 
them  a participation  in  the  courts  of  capital 
jurisdiction  under  the  Ertperbn,  an  error 
arising  probable  out  of  a faUufldersCanding 
of  the  Latin  expression. 
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§ *994* 

We  must  now  take,  into  preliminary  consideration  the  judges 
appointed  to  try  issues  of  feet,  and  to  decide  according  to  the  in- 
structions furnished  to  them  in  writing  by  the  pnetor,  treating 
the  subject  later  in  extenso. 

The  origin  of  the  delegation  of  authority  to  private  persons  is 
involved  in  obscurity,  and  can  at  best  be  surmised.  It  may  pro- 
bably be  referred  to  the  increasing  amount  of  business  before  the 
superior  magistrate,  whose  time  would  not  allow  of  his  occupjring 
himself  with  long  investigations  as  to  questions  of  fact,  and  the 
hearing  of  the  conflicting  evidence  of  the  witnesses  necessary  to 
arrive  at  the  truth. 

In  English  courts  it  is  the  practice  of  the  judges  of  the  supe- 
rior courts  to  refer  a certain  class  of  cases  either  to  some 
barrister  agreed  upon  by  the  counsel'  engaged  in  the  cause,  or 
to  some  other  competent  person  fixed  upon  by  the  litigant  par- 
ties. This  practice  has  arisen  out  of  the  difficulty  of  trying 
complicated  questions  of  account  before  a jury,  in  open  courts 
where  a certain  formal  order  of  proceding  is  necessarily  observed, 
but  which  may,  without  danger,  be  relaxed  before  an  arbitrator. 
The  chief  conditions  of  these  references  are  that  the  arbitrator 
make  his  award  in  writing,  and  that  it  be  final;1 *  to  this  end 
the  order  of  reference  is  made  a rule  of  court,  and  such  other  con- 
ditions imposed  as  to  the  court  may  seem  fit,  and  others  by  the 
consent  of  parties.  There  are  other  species  of  arbitrations,  im- 
posed by  Act  of  Parliament  in  so-called  compensation  cases,  when 
land  is  taken  for  purposes  of  public  utility  under  the  compulsory 
powers  of  the  Lands  Clauses  Consolidation  Act. 

The  arbitrators  in  Rome  were  termed  Judices , and  were 
appointed  by  the  praetor,  with  the  consent  of  the  parties,  who  had, 
nevertheless,  the  right  of  objecting  to  the  judex  so  proposed,1 
which  was  termed  rejicere  or  ejerare . The  judex  so  chosen  was 
sworn  to  duly  and  truly  perform  his  office  without  favor  or 
affection,3  and  enjoyed  the  privilege  of  associating  with  him  other 
persons  as  assessors.4 

Sometimes  we  find  these  delegated  judges  are  termed  Arbitri  in- 
stead of  Judice 5)  especially  in  causa  bona  fidei  or  arbitrari*^ 
which  were  to  be  disposed  of  rather  upon  equitable  principles  than 
stricti  juris , or  according  to  the  strict  rules  of  law,  for  which  pur- 


1 See  RuneU  on  arbitrations  and  awards. 

These  references  are  a great  grievance  to 

the  litiguit  parties,  as  they  have  to  incur 

previously  the  cost  of  going  up  to  trial,  and 
the  additional  expense  of  paying  the  arbi- 
trator j the  first  might  be  avoided  by 
allowing  the  one  party  to  call  upon  the 
other  to  show  cause  before  a judge  why 
the  cause  should  not  be  referred,  and  by 


imposing  certain  costs  upon  the  party  re- 
fusing should  the  cause  be  ultimately  tried 
by  these  means. 

- * Cic.  in  Verr.  a,  n j Plin.  ptneg.  jfi. 

*Ctc.  pro  Quint.  8,  de  off.  3,  10,14  J 
C.  3,  10,  pr.  J 

4 Cic.  pro  Quints  1,  a,  6,  10,  30;  pro  1 
Rose.  Com.  8 in  Verr.  a,  a,  29  $ Sact  I 
Dorn.  8 j Ceil.  12,  13,  et  14,  1.  I 
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pose  a judex  was  the  more  proper  authority.  This  view  is  sup- 
ported by  Festus,1 *  who  states  an  arbiter  to  be  qui  totius  rei 
arbitrium  habet  et  potestatem^  and  if  this  view  be  correct,  the 
function  was  pretty  much  the  same  as  in  the  English  law,  sup- 
Lposing  a barrister  to  represent  the  judex , who  would  judge  accord- 
ing to  the  strict  rules  of  his  profession,  and  a lay  arbitrator,  such 
as  a surveyor,  architect,  or  the  like,  to  represent  the  arbiter  of 
ibe  Roman  law,  who  decides  according  to  the  best  of  his  judg- 
ment and  discretion.* 

v Savigny  is  of  opinion  that  the  distinction  between  a judex  and 
{«arbiter  was,  that  the  former  judex  could  only  be  taken  from 
the  alium  or  panel,  whereas  the  arbiter  could  be  freely  chosen 
$y  the  parties.3  But  inasmuch  as  the  existence  of  such  a 
jjpael  or  album  for  civil  suits  in  the  earlier  ages  of  the  Roman 
nwealth  may  be  fairly  doubted,  Walter 4 repudiates  this 
principally  on  the  ground  of  peregrini  being  chosen  as 
v in  cases  in  which  a peregrinus  was  concerned,  because 
pA  could  not  be  placed  on  the  panel.5 

. ..There  is  certainly  in  England  no  foreign  jury  panel  for  juries 
it  Medietate  lingua.  But  this  is  as  little  argument  against  Savigny 
«that  urged  by  Walter,  for  we  have  no  evidence  of  there  not 
having  been  a foreign  panel  in  Rome,  nor  that  such  cases  were 
not  treated  as  exceptional.  Savigny’s  theory  appears  to  acquire 
ftfstional  force  from  the  fret  of  there  being  a prator  peregrinus  for 
4e  especial  cognizance  of  causes  in  which  non-citizens  were  con- 
jCgned;  but  must,  notwithstanding,  fall  before  Walter’s,  which 
rs  to  be  the  correct  view,  though  not  for  the  reasons'  he 
is,  since  the  arguments  whereby  he  seeks  to  combat  Savigny 
easily  refutable.  Nevertheless,  he  has  Festus  and  the  more 
Ipsonable  presumption  on  his  side,  against  the  mere  theorizing  of 
ffagny. 

^In  later  times,  and  certainly  under  the  empire,  an  album  judi - 
““  was  regularly  framed,  from  which  these  judges  were  to  be 
1,  who,  for  the  most  part,  though  not  invariably,  were  chosen 
among  the  senators,6  though  the  rule  according  to  which 
selection  was  made,  is  unknown. 

We  may  then  assume  that  the  judices , originally,  were  not 
cd  in  an  album , but  chosen  by  lot  or  consent,  under  the  direc- 
of  the  praetor  in  each  case,  to  avoid  the  suspicion  of  collusion,7 
^ 1 must,  however,  be  taken  not  to  confound  oriminal  with 
*tv3  process,  the  rule  in  which  appears  to  have  differed. 


1 t.  Arbiter. 

* kGc.ptoMur.  12 ; pro  Rose.  Com.  9 j 

JJRmc.  Amcr.  39 ; de  re  publ.  5,  2 j 

, wfci  4,  141 } Festus  v.  Arbiter  taxat. 

[ Tab.  we  find  the  term  judex 

; *>  Cell.  20,  1,  judicem  arbi- 

I’  Val.  Probus  not.  T.  I.  A. 


•Syst.  des  R.  R, 
«4J 


S,  101-107,  489, 


Gesch#  des  R.  R.  § 660. 

* Gaius  4,  105. 

• Polyb.  6,  17  (15). 

7 Cic.  pro  Mil.  16. 
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We  may  safely  assume  that  before  Octavian  no  album  existed.  If 
we  take  the  analogy  of  criminal  process,  we  find  that  Caius  Gracchus 
deprived  the  Senate  of  the  right  of  being  judices,  and  transferred  it 
to  the  equites  ; that  fifty  years  later  Sulla  restored  it  exclusively  to 
the  senate  ; that  Aurelius  Cotta  introduced  a law  by  which  they 
were  taken  from  the  three  classes,  Senate,  knights,  and  tribuni 
serarii  as  representatives  of  the  plebs,  so  that  all  classes  were 
mixed,  but  voted  separately,  and  that  this  state  of  things  was 
maintained  down  to  the  age  of  Cicero.  Senatorum  uma  copiose 
absolvit^  equitum  adaquavit , tribuni  ararii  condemnarunt ,l  and 
that  Julius  Caesar  restored  it  to  the  Senate,  but  these  corresponded 
to  jurymen,  not  to  arbitrators,  sitting  to  ascertain  a matter  of  fact 
It  is  therefore  most  probable  that  the  choice  was  free,  till 
Octavian  introduced  the  album , but  that  before  then  the  praetor 
took  care  that  persons  of  sufficient  age,  experience,  and  lepl 
attainments  to  deal  with  matters  of  evidence  should  be  chosen  •, 
this  he  would  always  control  by  refusing  to  appoint  an  incom- 
petent person. 

The  album  does  not  appear  to  have  been  confined  to  any  par- 
ticular class,  age  and  capacity  being  alone  regarded. 

§ 1995- 

The  form  of  an  issue  sent  down  for  trial  varied  according  to 
the  nature  of  the  action,  whereof  we  have  many  in  Gaius,  of 
which  the  following  may  be  taken  as  a specimen  in  a matter  of  de- 
posit. The  issue  was  addressed  to  the  individual  selected  to  try  it. 
Judex  esto , si  paret  Aulum  Agerium  apud  Numerium  Negidium  me** 
sam  argenteam  dephuisse , eamque  dolo  malo  Numerii  Negidii  Auk 
Agerio  redditam  non  esse , quanti  ea  res  erit  tantam  pecuniam  judex 
Numerium  Negidium  Aulo  Agerio  condemnatori  non  paret  absohitof 
Here  the  issues  of  fact  are : — 

Whether  the  silver  table  was  deposited  as  alleged  ; 

Whether  it  was  withheld  by  fraud  or  covin ; and 
What  its  value  was  if  deposited  as  alleged. 

With  a direction  to  give  the  plaintiff  judgment  for  the  value,  if 
he  proved  his  case,  or  the  defendent  if  he  failed  in  so  doing,  but 
he  might  pronounce  a non  liquet . 

In  choosing  the  judex,  the  plaintiff  first  proposed  some  pert» 
to  the  defendent,  in  the  terms  of  a sponsion  or  promise,  m iU 
esset — si  alium  procas — nive  eum  procas  ;s  if  the  defendent  had  no 
objection,  the  judge  was  said  convenire,  or  to  suit ; but  if  not,  he 
declined  by  saying,  Ejero , quem  tulisti  judicem,  or  Hunc  nolo , or,  Neb 
eum  eligere ,4  without  stating  any  reason  j or  he  might  add  his  reason, 
such  as  iniquuo  est,  or  timidus  est . Having  ultimately  come  to  some 

a Cic.  pro  Mil.  2 ; ad  Quint,  fat.  2 ; * Hein.  A.  R.  4,  6,  11  j VaL  Mi** 

Dio.  Cut.  43,  226 : a sliding-scale  ot  in-  2,  S 5 P.  de  jud.  So. 
telligence ) 4 Gc.  de  ©rat.  1,  70$  PUtt.  Fncfr.  J*> 

’Gains 4, $47.  4;InCto.  iz. 
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arrangement,  application  was  made  to  the  praetor1  to  appoint  the 
person  agreed  upon  in  the  simple  form  prator  judicem  arbitrumve 
postulo  ut  des  in  perendinum ,*  which  being  done,  die  issue,  as 
above  described,  having  been  settled,  was  directed  to  such  person 
to  tiy,  which  was  done  usually  on  the  following  day. 

§ 1996. 


The  recuperatores  were  individuals  chosen  to  assess  damages 
and  other  matters  of  fact ; as,  for  instance,  against  one  who 
neither  obeyed  a citation,  nor  gave  security ; who  prevented  one 
from  so  appearing  by  force,  and  in  innumerable  other  and  like 
cases  set  out  in  the  album  of  the  praetor.  Gaius  gives  one  of  the 
forms  issued  for  recuperatores  by  the  praetor  in  a case  in  which  a 
freedman  has  cited  his  patron,  against  the  provision  of  the  edict  in 
that  behalf.  Recuperatores  sunto : si  paret , illum  patronum  ab  illo 
liberte  contra  edictum  illius  pratoris  in  jus  vocatnm  esse , recupera- 
tores illum  libertum  illi  patrono  sestertium  Jf,  milia  condemnate  : si 
non  taret  absolvite, .*  The  distinction  between  recuperatores  and  a 
single  judge,  consisted  in  their  plurality.4  Festus  tells  us5  recupera- 
tores were  so  termed,  quod  per  eos  suum  quisque  recuperat , hence 
that  they  were  awarded  only  in  cases  rei  persecutionis  ;6  this, 
however,  gives  rise  to  a difficulty,  viz.,  that  this  recovery  of  the 
special  thing  was  a centum  viral  suit;  this  discrepancy  is  recon- 
cilable on  tne  ground  that  the  recuperatores  were  called  into 
action  when  the  value  of  the  thing  sought  to  be  recovered  was 
less  than  1,000  asses.7  In  the  provinces  they  are  supposed,  and 
may  have  performed  all  the  functions  of  the  centumviri  at  Rome. 

This,  then,  was  one  duty  assigned  to  recuperatores ; the  second 
resembled  that  of  English  jurymen,  viz.,  to  assess  damages  in 
actions  of  tort  ;8  but  these,  probably,  although  they  bore  the  same 
name,  were  distinct  from  those  recuperatores  first  mentioned ; 
there  is  therefore  some  reason  for  supposing  that  the  Romans 
possessed  an  institution  very  nearly  resembling  the  English  jury 
system  ; and  if  we  look  back  to  the  origin  of  the  English  form, 
we  shall  find  a still  more  striking  resemblance ; jurymen  were 
originally  termed  testes , from  the  supposition  of  their  having  a 
personal  knowledge  of  the  facts  they  were  called  upon  to  decide ; 
hence  the  still  existing  law,  that  they  be  taken  ex  corpore  comitatus . 
l&s  institution  has  been  entirely  reversed,  since  jurymen  are  now 
net  testes , but  judices  facti , and  are  even  charged  to  dismiss  from 
dbir  minds  anything  that  they  may  have  heard  or  know,  and  be 
wholly  guided  by  the  evidence  of  the  witnesses  brought  before 
The  Roman  recuperatores  in  actions  of  tort,  nay,  also  in 


The  recupera- 
torium judi- 
cium. 


The  attributes 
of  the  recu- 
peratores. 


First,  as  supe- 
rior centumviri. 


Secondly,  to 
assess  damages. 


Parallel 
English  juries. 


*Ck-  pro  Mama,  ia. 
H2k.  in  Verr.  3,  58. 
*Guu«  4,  $ 4&- 
4,  4 »05. 

1 r.  recaperatfe. 


* Sen.  de  Benef.  3,  7. 

7 Cic.  in  Verr.  1,  13  5 Liv.  43,  a. 

• Tac.  An.  1,  74 ; A.  Geli.  N.  A.  *0, 
1 j Suet.  Vesp.  3 j Liv.  26, 48. 
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Third  duty  of 
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Form  of  chua- 
ing  recupera- 
tores. 


The  most 
indent  forms  of 
irocess  lost. 


actions  rei  persecutori* , were  not  what  English  juiymen  were,  but 
that  which  they  have  now  become.  A trace  of  these  is  found  in 
the  old  Germanic  constitutions  already  alluded  to,1 *  in  which  the 
freyen  and  schoffen  performed  the  same  functions  as  an  English 
jury.  It  may  be  that  recuperatores  were  often  used  in  all  cases  in 
which  the  quantum  of  damage  was  to  be  ascertained. 

The  third  duty  assigned  to  recuperatores  was  of  an  international 
description ; they  were  deputed  as  commissaries  to  settle  diffe- 
rences between  Rome  and  federated  states  ; or  between  the 
subjects  of  both  states  after  treaties  had  been  entered  into.1 
Where  the  complaint  comes  from  the  side  of  independent  allies, 
such  recuperatores  were  of  course  selected  exclusively  from  the 
Roman  senate  and  generals,3  and  entered  upon  their  Junctions 
without  delay.4  Ut  tn  recuperatoriis  judiciis  ....  quasi  repente 
apprehensi , sinceri  judices  fuimus . 

We  may,  therefore,  assume  that  there  were  three  descriptions 
of  recuperatores , — the  first  for  civil  suits,  acting  as  centumviri  for 
cases  less  than  1,000  asses  in  value  ; the  next,  assessors  of  dam- 
ages in  actions  of  tort ; the  last,  political  commissioners,  for  the 
settlement  of  diplomatic  differences. 

§ *997- 

The  form  of  chusing  recuperatores  was  by  the  presiding  au-  I 
thority  proposing,  and  the  parties  challenging  such  as  did  not  suit  | 
their  purpose,  a right  similar  to  that  of  cnaltenging  jurymen ; but  | 
which,  to  judge  from  Cicero,  fell  into  dissuetude.5  It  is  probahle 
that  thereafter  they4  were  simply  assigned  by  the  praetor  from  an  I 
album , according  to  a certain  rota.  It  is  now  impossible  to  as-  I 

certain  the  class  whence  the  recuperatores  were  taken  j but  it  is  | 

probable  that  those  performing  centumviral  functions  were  taken  | 
from  the  higher  class  of  society,  probably  the  equites , at  all  events 
in  the  beginning  ; subsequently  this  was  doubtless  enlarged.  I 

The  selection  of  assessors  of  damages  probably  followed  foe  | 
rule  applicable  to  judices , in  private  matters  not  within  the  cogni- 
zance of  the  centumviral  court  j and, 

The  recuperatores  for  settling  diplomatic  differences  were  natu- 
rally taken  from  those  employed  in  state  business. 

§ 1998. 

The  forms  of  procedure  under  the  kings  are  not  known  $ nor 
is  there  any  advantage  gained  by  speculating  upon  that  which 
must,  from  the  nature  of  the  government  and  constitution  of 

1 § 119,  h.  op.  9 Liv.  26, 48, 43,  2. 

* Festus  v.  reciperatio  Plebisc.  ad  Ther-  4 Plin.  3,  20. 

meus  colL  2,  lin.  39-43  (Haubold  Monutn.  * Cic.  in  Verr.  2,  13,  3,  ix,  13*  59» 

p.  137)  ; it  it,  however,  erroneous  to  refer  60,  5,  54  j Sav.  Zdtschr.  10,  76-tl. 

the  origin  of  recuperatores  to  this  source.  ■ 
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Rome  as  a new  state,  have  been  excedingly  simple.  Yet,  simple 
as  they  may  have  been,  it  is  equally  clear  that  they  were  soon 
found  inadequate  to  meet  the  requirements  of  an  advancing  age, 
and  rapidly  progressing  civilization ; for  we  find  the  state  sending 
commissioners  to  Greece,  in  a.u.c.  301,  to  obtain  the  knowledge 
and  experience  requisite  to  frame  the  code  which  resulted  in  the 
laws  of  the  XII  Tables,  and  the  patricians  immediately  there- 
upon settling  forms  of  actions,  and  rules  of  procedure,  to  carry 
out  the  new  and  consolidated  system  of  legislation.  We  may, 
moreover,  infer  that  these  forms  of  actions  and  rules  were 
found  deficient,  hence  their  revision  at  a later  period. 

It  has  been  supposed  that  the  first  set  of  forms  and  rules  were 
surreptitiously  published  in  a.u.c.  441,  by  the  then  aedilitian  scribe, 
Cn.  Flavius,  afterwards  a praetor,  from  the  manuscript  of  Appius 
Claudius,  the  collector  of  them  j1  that  a supplement  containing 
forms  was  subsequently  introduced  by  CElius,  about  a.u.c.  553  ; 
and  that  thenceforth  no  attempt  was  made  to  conceal  such  for- 
mular  process. 

Let  us  more  narrowly  examine  this  point.  In  the  first  place, 
the  law  having  been  collected,  consolidated,  amended,  system- 
atized, and  settled,  by  the  Decemviri — for  we  should  be  in  error 
if  we  supposed  that  entirely  new  code,  strange  to  the  country, 
had  been  imported — forms  of  action,  and  general  rules,  in  short, 
a procedure  act,  was  necessanr  to  render  operative  the  new  law, 
which  was  by  no  means  detailed,  the  more  so  as  the  barbaric  sim- 
plicity, and  admitted  confusion,  inherent  in  former  procedings,  had 
formed  no  sound  basis  for  the  new  state  of  things. 

These  forms,  then,  being  drawn  up  and  adopted  by  those  who 
practised  the  law,  it  is  natural  to  suppose  that  a system  so  intirely 
new,  should  appear  to  the  generality  of  the  unskilled  public  ex- 
cedingly involved,  mysterious,  and  incomprehensible  ; the  law 
being,  too,  intirely  in  the  hands  of  the  patricians,  which  we  may 
.take  to  be  the  only  educated  class,  it  was  out  of  the  question  that 
the  plebeians  should  think  of  meddling  with  such  matters.  They 
had,  moreover,  no  inducement  to  do  so,  as  their  patrons,  whose 
interest  was  identical  with  their  own,  managed  this  business,  as 
hr  as  we  are  now  informed,  with  judgment  and  ability.  The 
laws  of  the  XII  Tables  were  placarded  all  over  Rome,  on  brazen 
tablets,  and  remained  there  till  the  third,8  nor  did  they  disappear 
until  between  that  and  the  sixth  century  of  our  era,  which  makes 
it  the  more  surprising  that  we  should  possess  nothing  beyond 
rare  fragmental  portions  of  them.3  These  forms  and  rules  were, 
however,  not  placarded  : hence,  probably,  arose  the  report  that 


* d c.  ad  Ath.  6,  i ; Cic.  Orat.  i,  41,  pro 
Mar.  it  } Quintii. Inst.  Orat.  3,  8 ; Pomp. 
P.  1,  * 6,  $ 7 5 Lhr.  9,  46  j Piin. 

H.  N.  33,  1 5 A.  Geli.  N.  A.  6,  9 ; Val. 
Max.  x,  S»  $ *5»  op- 
VOX*.  HI. 


* Cyp.  Ep.  a,  1 $ Cic.  de  Legg  a,  4, 
& si. 

* Lir.  3,  57  j Liv.  6t  1 j Diod.  Sic. 
Bib.  ia,  a6.  Perished  at  the  burning  of 
Rome,  364  A.u.c.  but  were  restored. 

R R 
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die  patricians  kept  them  secret,  lest  the  plebeians  should  invade 
their  prerogative,  and  hereupon  some  democratic  jealousy  might 
have  arisen ; and  although  a certain  amount  of  disinclination  to 
instruct  persons  not  belonging  to  their  own  class,  in  the  science 
of  law,  may  have  existed,  because  in  this  consisted  a great  part  of 
the  patrician  power,  it  is,  nevertheless,  absurd  to  suppose  that 
forms  could  be  kept  secret  which  were  daily  used  in  open  court, 
in  the  presence  of  the  parties,  of  the  witnesses,  and  of  the  general 
public. 

Nevertheless,  that  the  practice  of  the  law  was  still  confined  to 
the  same  class  is  clear,  because  in  far  later  times  we  find  the  patri- 
cians exclusively  occupied  with  legal  business  as  theretofore  j and  it 
was  not  till  a very  late  period  o?  Roman  history  that  all  classes 
practised  the  legal  profession,  not  indeed,  until  it  had  become  a 
mercenary  profession,  and  the  clients,  instead  of  applying  to  their 
legal  patrons  for  the  conduct  of  their  affairs,  sought  the  advice  of 
those  most  notorious  for  legal  ability. 

Under  the  Byzantine  empire  the  decadence  of  the  legal  pro- 
fession appears  to  have  reached  its  bathos,  the  practice  to  have 
declined  into  the  hands  of  freedmen,  and  its  prestige  to  have 
vanished  to  the  extent  of  its  being  considered  as  an  unworthy 
occupation  for  a person  of  noble  lineage. 

The  effect  of  this  progress  in  legal  practice  on  modern  Europe, 
is  developed  in  a former  part  of  this  work.1 

These  latter  forms  of  procedure  are  those  which  we  meet  with 
in  the  fifth  and  sixth  centuries  from  the  building  of  the  city  s arid 
although  the  notices  even  of  these  are  sparing,  we  may,  neverthe- 
less, form  some  general  conception  of  them  from  the  allusions 
to  be  met  with  in  different  authors. 

§ *999* 

Many  authors  state  the  legis  actiones  to  h*ve  been  five  its 
number,  that  per  sacramentum — per  judicis  postulationem — per  Mh 
dictionem — per  manus  injectionem— et  per  pignoris  captionem  i%  mi 
these  it  is  proposed,  in  the  first  instance,  to  notice  in  their 
order. 

There  is  some  difficulty  in  not  supposing  at  the  first  glance 
that  the  second,  third,  and  fourth,  at  least,  are  not  steps  in  the  pro- 
cedings  of  the  first;  and  were  it  not  for  the  direct  testimony 
of  Gaius,  most  legal  antiquarians  would  probably  adhere  to  tut 
opinion. 

Sacramenti  actio  generalis  erat,  and  applied  to  causes  of  action» 
for  which  no  particular  remedy  was  assigned  ; Gaius  tells  us  that 
there  was  a certain  danger  in  it,  on  account  of  the  risque  of  false 
testimony,  as  Savigny  reads  the  passage,  and  contrasts  it  with  the 

* § 500,  fa.  op.  * Gaius  4,  § xi. 
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danger  involved  in  the  actio  credita  pecunia  of  his  own  time,  in 
which  the  defendent  runs  a risque  by  rashly  denying  his  liability, 
and  the  plaintiff  by  not  suing,  because  in  the  case  of  the  actio 
sacramenti , the  ararium  claimed  the  amount  of  the  penal  sum  of 
the  sacramentum ; but  in  that  of  the  actio  per  sponsionem , the  suc^ 
cessful  party. 

The  penal  sum  of  the  actio  sacramenti  was  duplex ; the  first  Sum*  above 
applying  to  sums  claimed  above,  and  the  other  to  those  under  and  under 
1,000  asses. 

When  the  amount  of  the  sum  claimed  amounted  to  i ,000  asses, 
or  250  sesterces,  the  penalty  was  fixed  at  500  asses,  or  125 
sesterces — namely,  at  half  of  the  subject  matter  of  the  action. 

When  the  amount  claimed  was  below  this  sum,  the  penalty 
was  fixed  at  50  asses,  or  I2£  sesterces. 

But  in  questions  of  dispute  as  to  the  state  of  liberty  or  servi- 
tude of  an  individual,  the  latter  penalty  was  always  adopted, 
because  it  was  considered  unfair  to  impose  the  higher  sacramentum 
on  the  adsertor  libertatis  $ this  was  based  on  the  principle  of 
6 voting  liberty,  favoris  causa , and  as  an  inducement  to  persons  to 
become  adsertoresy  by  not  imposing  too  heavy  a satisdatio  on 
them.  Unfortunately  the  rest  of  this  passage,  probably  contain- 
ing the  sequel  and  including  the  commencement  of  that  which 
treats  of  the  second  species  of  action,  is  partly  illegible  and  partly 
missing  in  the  ancient  Veronese  MS.  ofGaius1,  so  that  we  are 
left  considerably  in  the  dark  respecting  these  two  points. 

From  other  authors  it,  however,  appears  that  the  plaintiff  called  Form  of  the 
upon  the  defendent,  both  parties  being  in  court,—  Quando  te  in  MCra 

jure  conspicio  postulo  anne  sies  auctor  ?*  To  which  he  replied  in  the 
negative.  Whereupon  the  praetor  said, — Quando  negat , sacra - 
mento  queerito , whereby  was  meant  the  challenge  to  the  defendent 
to  support  his  assertion  by  promising  to  pay  a certain  sum  of 
money  if  it  were  not  so,  in  the  following  form  : — Quando  negasy 
te  sacramento  quinquegenario  provoco : spondesne  te  daturum  quin- 
gentos si  auctor  sis  r by  which  is  meant, 44  if  I prove  you  to  be  the 
mtbor  or  possessor/’  to  which  the  other  replied, — Spondeo  quin - 
gent  os  y si  auctor  siem.  The  matter  then  proceded  by  way  of 
t&tipulation, — Tu  vero  spondesne  idem  ni  sim  ? Reply, — Et  ego 

njtee  spondeo. 

fy  on  the  contrary,  the  defendent  affirmed  himself  to  be  the 
auctoTy  the  action  proceded  thus, — Quando  aisy  neque  negasy  te 
auetorem  esse  y bunc  hominem  [fundum ) ex  jure  quiritium  meum  esse 


* One  of  the  learned  editors  writes, — Fo- 
FoGom  quod  hanc  olim  excipiebat  paginam, 
sme  constat : de  qua  re  videnda 
Cujus  folii  argumentum  triplex 
fiiisse  persuadeo : tractatus  de  sacra- 
ti actione  continuatio  et  finis,  deinde 
us  quae  per  judicis  postulationem  fieri 


dicebatur,  descriptio  ; denique  illius  articuli, 
in  quo  condictiones  indolem  Gaius  noster 
exposuit,  pars  prior;  posteriorem  exhibet. 
Page  cxcv.  Ed.  Goesch.  et  Lachm.  1836. 

9 Cic.  pro  Caec.  19 ; Val.  Prob.  in  libello 
de  notis  Romanorum  interpret. 
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aio.  The  praetor  then  called  upon  the  defendent  to  say  whether 
he  traversed  this,  and  if  so,  the  defendent  replied, — Et  ego  eundem 
hominem  ( fundum ) meum  esse  aio  ex  jure  quiritium  sed  nonne  tu 
dicis  qua  causa  vindicaveris . Security  for  the  non-deterioration 

of  the  property,  pendente  lite , was  then  demanded  from  the  pos- 
sessor,1 which,  if  he  refused  to  give,  the  possession  was  transferred 
to  the  plaintiff,  who,  on  his  part,  was  required  to  give  security  in 
like  manner ; but  if  both  declined,  the  defendent  retained  his 
possession,  because  in  pari  causa  melior  est  conditio  possidentis . 
The  cause  then  proceded. 

§ 2000. 

Actio  per  Of  the  actio  per  postulationem  judicis  little  beyond  the  name 

postulationem  can  be  ascertained  with  any  degree  of  certainty.  It,  however, 

JU  **"■  undoubtedly  consisted  in  the  parties  determining,  in  the  presence 

of  the  presiding  magistrate,  the  issue  to  be  tried,  and  then  demand- 
ing a judex  or  arbiter , to  whose  judgment  they  bound  themselves 
to  submit.  They  were  under  the  necessity,  moreover,  of  accu- 
rately reducing  the  issue  to  a known  form.  This  mode  of  trial 
had  a certain  elasticity,  and  could,  in  many  cases,  be  adopted  in 
the  stead  of  the  legis  actio  sacramento. 8 

§ 2001. 

Actio  per  con-  The  condictio  derived  its  name  from  the  notice  given  to  appear 
dictionem.  before  the  praetor  and  condicere , agree,  to  the  nomination  of  a judex 
on  a certain  day,  nam  actor  adversario  denuntiabat , ut  ad  judicem 
capiendum  die  xxx  adesset .3  Gaius  thereupon  observes  that  the 
term  has,  in  modern  parlance,  acquired  another  signification.  The 
Lex  Silia  introduced  this  new  legis  actio , for  cases  in  which  the  ques- 
tion of  a dare  of  a certain  thing  was  in  issue.  The  object  of  it 
is  sufficiently  clear,  from  the  fact  of  its  being  confined  to  actions 
of  debt,  where  a certa  pecunia  was  sought  to  be  recovered ; the 
forms  then  in  use,  per  sacramentum  and  judicis  postulationem , being 
found  to  be  too  cumbersome  for  the  recovery  of  simple  contract 
debts,  hence  the  introduction  of  this  law,  the  practical  effect  of 
which  was,  to  enable  the  plaintiff,  by  a simple  denunciatio  before 
the  praetor,4  to  compell  the  defendent  to  agree  to  the  appointment 
of  zjudex  within  thirty  days. 

This  principle  of  affecting  a peculiar  species  of  action  to  con- 
tracts , was  subsequently  extended  by  the  Lex  Calpurnia , A.tr.Ci 
604  to  the  dare  of  all  determinate  objects,  termed  res  cert*}*  bat 
where  it  was  a question  of  a facere , then  these  actions  did  not 
apply,  and  the  older  actions,  sacramentum  and  postulatio  judicis? 

I must  be  used. 

1 Paulus  R.  S.  1, 11,  $ 1 j Cic.  in  Verr. 
it  45>  ad  quem  Jac.  Mcnardus. 
a Gaius  4,  § 20. 


9 Gaius  4,  % 18,  29  i Walter  G»  d. 
R.  R.  $ 679,  n.  33. 

4 Gaius  4,  § 33. 

9 Gaius  4)  $ 19,  $ ao. 
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§ 2002. 

The  fourth  legis  actio  was  the  manus  injectio , which  is  thus  Legis  actio  per 
described  by  Gaius,1  the  only  authority  we  have  on  the  matter.  n*™*  injec- 
f*  At  a later  period,”  says  that  author, 4C  for  certain  reasons,  cer-  tioncm‘ 

; tain  laws  allowed  the  imposition  of  hands,  or  arrest,  termed  manus 
\igectio  pro  judicato , as  against  certain  persons,”  and  in  certain  Pro  judicato, 
finances ; thus  the  Lex  Publilia  lay  against  him  for  whom  a 
' surety,  sponsor , had  paid,  in  cases  where  the  principal  debtor  had 
not  repaid,  within  six  months,  the  sum  advanced  by  his  surety. 
j-In  like  manner,  the  Lex  Furia  de  sponsu  lay  against  him  who 
• hi  exacted  more  than  a virile  portion ; lastly,  he  tells  us  44  that 
^mother  laws  admitted  this  action  in  a multiplicity  of  cases.” 
f “There  were,  moreover,  other  laws  which  allowea  of  the  manus  Pura. 
puraj  as  distinguished  from  the  pro  judicato , such  as  the 
Furia  * testamentaria , which  lay  against  him  who  had  received 
than  1,000  asses,  legatorum  nomine  or  mortis  causa ^ if  not 
ly  exempted  from  the  operation  of  that  law  in  so  doing. 
manus  injectio  also  lay  against  usurers  for  the  return  of 
Ltitarious  interest,  in  virtue  of  the  Lex  Marcia . By  these  laws, 
vpmi  others  resembling  them,  it  was  competent  to  remove  this 
ion  or  distress  by  legal  process,  because  the  plaintiff  in 
.action  did  not  add  the  expression  pro  judicato , 4 as  of  judg- 
p,’  but  mentioned  the  cause  of  action,  saying, — Ob  earn  rem 
tibi  manum  injicio , whereas,  in  cases  fro  judicato , he  said, — Ob 
rem  ego  tibi  pro  judicato  manum  injicio, 

a later  period,  another  law  (the  name  of  which  is  lost),3 
the  reus  in  all  cases,  except  in  those  pro  judicato , — of 
‘ of  debts,  and  where  money  has  been  paid  for  another, — 
to  relieve  himself  from  the  manus  injectio , arrest,  and  try 
hence,  thereafter,  the  judgmerit  debtor,  or  judicatus , and 
whose  behalf  a sum  of  money  had  been  paid,  might  give 
ifoindex) ; but  in  default  thereof,  must  submit  to  be  taken 
by  the  creditor,  which  we  are  informed  was  always  ob- 
i so  long  as  the  legis  actiones  were  in  use.  Hence,  con- 
Gaius,  44  in  our  age,  the  defendent,  in  cases  of  judicatum 
n ow,  is  compellable  to  give  security  for  the  payment  of 
judgment  debt.” 

preceding  under  this  form  of  action,  therefore,  appears  to  Summary. 

: in  cases  of  simple  contract  debts,  where  the  surety  had 
adjudged  to  pay  a sum  of  money  for  a principal  debtor  for 
B he  had  become  security,  he  could  after  the  expiry  of  six 


*4»$**- 

(km  «ays,  nee  me  preterit,  in 
■Foris  testamentarias  pro  judUsto 
mi  cum  in  ipsa  lege  non  sit : quod 
r nails  ratione  factum. 


* Vatia,  Valeia,  Vi  Ilia,  Velleia,  or 
Huschke  reads  Valgia,  |Savigny,  Aquilia. 

4 Festus  ▼.  vindex  $ Luke  ia,  58. 
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months  seize  the  debtor  wherever  he  found  him,  and  of  I 
might  detain  his  person  until  he  satisfied  the  debt;  and 
power  of  arrest  was  extended  by  particular  laws  to  other  casa» 

But  where  the  debt  was  not  of  judgment,  the  defendent  hadf 
power  of  appealing  to  the  court j in  this  latter  case,  then,  itl 
nothing  more  than  a mode  of  compelling  the  adversary  to  1 
into  court,  or  to  submit  to  remain  in  arrest. 

This  was,  doubtless,  the  hardship  complained  of  by  the] 
beians,  that  they  were  arrested  in  a summary  way  by  their  < 
and  kept  in  durance  without  an  adequate  remedy $ when,  [ 
fore,  we  read  of  the  people  demanding  novas  tabulas , it  has  | 
bably  allusion  to  this  state  of  the  law,  which  they  required  T 
be  modified,  as  it  appears  to  have  been  from  time  to  time  $ 
however,  suppose  that  by  the  nova  tabula  was  meant  die  4 
mission  of  their  debts  5 doubtless,  the  law  of  the  Twelve  Tdf 
permitted  the  persons  so  arrested  by  their  debtors  to  be 
severely  handled.1 

On  the  substitution  of  the  formular  process  for  the 
actiones , the  arrest  seems  to  have  been  abolished,  and 
security  substituted  for  it 5 nevertheless,  we  must  necessarfyl 
pose,  that  if  this  bail  or  security  was  not  forthcoming,  thef ' 
could  be  imprisoned,  unless  he  became  a bankrupt  or  ini 
and  surrendered  to  his  creditor,  in  satisfaction  of  his  elatas^  I 
srficient  at  least  of  his  property,  to  satisfy  the  demand  i 
him. 

§ 2003. 

The  fifth  sort  of  legis  actio  was  the  pignoris  captio^ 
Gaius  informs  us  was  founded  in  some  cases  on  custom,  in 
on  law.9  By  custom  its  origin  is  military,  it  being  permitteitj 
soldier,  pignus  capere , on  account  of  his  stipend,  or  as  miBiafil 
that  which  was  distributed,  if  it  were  not  paid  to  him ; tbel 
extended  to  his  horse-money,  as  equestre , being  his  allow 
the  purchase  of  a horse ; and  in  like  manner  to  his 
hordeum , or  corn-money,  the  sum  allowed  him  for 
barley  for  his  horsey  both  of  which  he  might  attach  j8?1 
respective  purposes. 

The  pignoris  captio  ex  lege  was,  however,  different, 
founded  on  the  Twelve  Tables.  It  lies  against  him  who  lubj 
chased  a sacrificial  victim  and  not  paid  for  it : likewise  ag^--* 
who  has  not  paid  the  hire  for  a beast  of  burden  which  thee 
let  to  hire,  with  the  view  to  expending  the  money  receivrfll 
from  in  dapem^i.e.y  in  sacrifices.  Another  law,  the nameoft 
is  illegible,  allows  this  remedy  to  farmers  of  the  public  «V  ( 
publicani , against  those  who  were  in  any  way  in  arrere  of  0*0^ 

In  all  these  cases  the  pignus  must  be  attached  by  a 


1 § 1418,  h.  op. 


* Gains  4,  % »6. 
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formula  to  render  it  of  legal  effect  ; 4<  whence/’  says  Gains,  M the 
majority  of  jurists  consider  this  to  be  a legis  actio ; on  the  other 
hand,  it  is  defective  in  a material  incident  of  the  legis  actio — viz., 
that  it  is  not  done  in  the  presence  of  the  praetor,  and  usually  even 
in  the  absence  of  the  adversary,  and  may  be  done  on  a dies 
nefastus;”  whereas  all  the  other  actions  must  be  brought  on  a 
dtes  fastus , in  the  presence  of  the  adversary  and  before  the  praetor. 

Some  of  these  objections  appear  equally  to  apply  to  the  manus 
injectio , especially  to  that  pro  judicato .l 

§ 2004. 

Thus  much  has  been  premised,  with  respect  to  the  legis  actiones , 
because  without  a knowledge  of  them,  much  becomes  obscure 
under  the  later  system  which  otherwise  would  not  be  so,  and 
because  allusions  are  frequently  made  by  historians  and  jurists,  to 
forms  then  obsolete.  This  antiquarian  law  was,  however,  pro- 
bably as  familiar  to  the  legal  profession  of  that  day  as  to  our 
modem  lawyers,  is  the  action  quo  minus , or  the  doctrine  of  fines 
and  recoveries,  or  the  still  more  recently  abolished  but  elegant 
fiction  by  which  the  title  to  real  property  was  brought  within  the 
cognizance  of  a common  law  court,  by  the  interposition  of  those 
hnaginanr  plaintiffs  and  defendents,  John  Doe  and  Richard  Roe. 

Had  it  not  been  for  the  valuable  discovery  of  the  Institutes  of 
Qaius,  we  should  know  little  indeed  respecting  the  law  anterior 
fQ  the  formular  process  matter;  and  we  are  informed  by  that 
apthor,  that  the  current  legis  actiones  were  so  called,  because  they 
were  established  by  particular  laws,  it  not  having  been  formerly 
the  custom  of  the  praetors  to  introduce  new  forms  of  actions  by 
their  edicts.  It  is  curious  to  observe  the  parallel  of  Rome  and  of 
Great  Britain:  these  actions  of  law  may  be  compared  to  our 
original  writs,  the  first  departure  from  which  was  introduced 
by  actions  on  the  case,  and  which  have  subsequently  been  modi- 
fied by  legislative  enactments,  and  in  modern  times  more  espe* 
cutty  by  uie  regulae  generales,  under  2 Wm.  4,  39 ; and  lastly, 
by  the  Common  Law  Procedure  Act,  15  and  16  Vic.,  c.  76, 
and  the  County  Court  Acts,  and  which  are  threatened  by  a 
sriD  further  and  more  vital  alteration  of  principle  by  the  tendency 
to  fuse  law  with  equity,  as  has  already  been  done  in  the  United 
fijtes  of  America. 

Qin  account  of  the  law  having  been  settled  by  the  XII  Tables, 
Wodier  special  enactments,  it  was  necessary  to  adhere  strictly 
to  die  words  of  those  laws,  any  departure  from  which  rendered 
the  fJeptdjugs  bad,  and  subjected  the  plaintiff  to  lose  his  cause 
Qudemurfer;  Gaius*  gives  an  example  of  this  in  an  action  laid 

1 Some  aatboff  draw  a distinction  be-  able  dissertation  on  this  subject  in  Hopfner. 
tiia  these  and  the  actus  legitimi,  vide  an  Com.  Appendix  iii.  p.  S46. 

* Inst.  4,  $ 11. 
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for  damage  done  to  vines  specifically ; but  the  words  of  the 
XII  Tables  being,  in  general  terms,  de  arboribus , and  not  it 
vitibus  succisis , the  plaintiff  could  not  succede  ;*  hence  it  appears 
that  the  same  rule  applied  as  with  us,  Baron  Parke  having  cor- 
rectly laid  it  down  as  law,  that  where  a particular  form  of  plead- 
ing, enacted  by  statute , is  not  exactly  followed,  if  such  form  be 
bad  at  common  law,  and  only  valid  by  statute,  it  is  bad  if  the 
statute  be  not  exactly  followed,  because  it  can  not  be  said  to 
be  good  by  statute,  and  is  bad  at  common  law ; this,  until  the  last 
enactment,  which  remdies  the  difficulty  in  express  terms,  doubt- 
less on  account  of  this  very  decision,  was  law.  In  pleadings,  too, 
it  is  usual  to  follow  the  exact  words  of  the  statute,  in  order  to 
avoid  this  inconvenience.  Subsequently  the  common  law,  which 
had  been  reduced  to  the  form  of  statute  in  the  XII  Tables,  and 
which  is  by  its  very  origin  more  elastic,  grew  up  again  out  of  die 
daily  business  of  lire,  and  then  the  old  procedure  or  actions  were 
found  inadequate  and  inapplicable  to  this  customary  law ; where- 
upon new  forms  of  procedure  were  introduced,  partly  by  special 
laws,  but  more  generally  by  the  praetor. 

For  certain  purposes,  the  legis  actio  was  retained — namely,  in 
actiones  rei  vindicationis  and  de  damno  infecto  before  the  Centum- 
viral  Court ; but  as  it  became  a part  of  the  new  procedure  by 
adoption,  it  will  be  more  convenient  to  treat  it  under  that  head. 

*♦ 

1 Omne  majus  in  se  continet  minus,  was  not  then  a maxim,  at  least  of  that  age. 
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TITLE  IV. 


■ptActfenibiu  Fonnulariia^De  Qomporitione-rDe  ia  Jus  Vocatione  Aadqtta— De  Via- 
w ..ftfii  Pe  Tnyaytinnc— Dt  Aedonis  Editione  et  Postulatione— Do  Advocatis -^Pe 
Ysfcnonii»— j)e  Citatione  litigantium — De  Partibus  Formulae — Demonstratio — In- 
wio--Adjudicatio— (^ndemeatio— Pe  Fictionibus. 


§ 31005. 

We  now  come  to  the  second  period. 

The  defect  found  in  the  ancient  legis  actiones  was  the  excessive 
Stringency  with  which  an  adherence  to  the  letter  of  the  law  was 

Rin  consequence  of  which  many  cases  went  off  upon  the 
t,  instead  of  being  tried  on  the  merits ; they  had,  how- 
ne  good  service,  and  produced  great  benefit  by  settling 
ana  developing  it  philosophically  to  an  extraordinary 
and  with  this  substructure,  it  was  possible  to  remedy 
which  existed,  and  to  build  up  a new  system  on  prin- 
zeived  as  correct  and  logical,  which,  without  this  fbunda- 
uld  have  been  as  impossible,  as  to  have  introduced  the 
^5  and  16  Vic.,  cap.  76,  without  a well  digested  system  of  plead- 
i a basis. 

ic  improved  state  of  society,  too,  daily  gave  rise  to  many  new 
of  right,  and  the  increase  of  business  required  that  the 
rt  of  the  suit  should  be  curtailed,  which  we  shall  see  was 
by  the  introduction  of  set  formulae  and  fictions. 

Under  the  old  system,  too,  the  presiding  magistrate  was  not 
eed  sufficient  discretion*  in  settling  the  issue  to  be  tried,  so  that 
patties  often  came  to  trial  with  clumsy  is6ue6  and  non-issuable 
dings.  To  remedy  these  defects,  the  Lex  Mbutip  was  passed, 
F the  date  of  which  there  is  no  trace,  but  which  in  effect  substi- 
the  so-called  formular  process  for  the  legis  actiones . It  would, 
ver,  be  an  error  tq  suppose  that  the  old  forms  were  wholly 
intirely  swept  away*  and  new  ones  substituted  in  their  place  ; 


vol.  hi. 


1 Gains  4,  § 30  5 A.  Geli.  N.  A-  1 6, 10. 
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such  was  not  the  case,  the  new  forms  were  engrafted  upon  the 
old  ones,  which  were  settled,  and  shortened  by  feigning  much  to 
have  been  done  which,  in  feet,  was  not  done  ; they  were,  in  fact, 
rather  superseded  by  a new  edition  than  by  a new  work.  After 
the  Lex  Mbutia , Julius  Caesar  passed  a law  of  the  same  nature, 
Lex  iEbutia  and  to  which  the  Lex  Julia  Privatorum  of  Augustus  appears  to 
^uli*  have  been  a supplement.  The  Lex  Mbutia , with  these  two  Leges 
aedones  eo  ****  Julia , achieved  the  total  extinction  of  the  actiones  legis  eo  nomine , 
nomine.  with  the  one  single  exception  of  the  Centumviral  Court,  in  which 
they  were  retained  in  actiones  rei  vindicationis  and  damni  infecti , 
why,  and  with  what  object,  does  not  so  clearly  appear.1 

§ 2006. 

Before  any  steps  were  taken  in  an  action,  we  learn  from  the 
testimony  of  Cicero  and  Livy,*  that  it  was  customary,  at  least  to 
endeavour  to  adjust  the  difference  in  a private  manner  by  what 
Was  termed  a compositio , in  which  the  friends  of  both  litigants  took 
part,  and  were  called  disceptatores  domestici  ; if  the  good  offices  of 
these  failed,  there  was  no  remedy  but  by  an  appeal  to  law,  and  all 
actions  began,  as  now  in  England,  with  a summons,  termed  in  jus 
vocatio . 

§ 2007. 

hi  jo*  vocatio,  This  in  jus  vocatio  was  not  by  official,  but  by  the  simple 
or  summons.  authority  of  the  plaintiff,  as  it  now  is  in  England,  when  pro- 
cedings  are  commenced  in  the  superior  courts.3  The  service, 
we  must  infer,  required  to  be  personal,  from  its  being  verbal,  as 
well  as  on  account  of  its  form,  in  jus  eamus — in  jus  veni — sequere 
ad  tribunal — in  jus  ambula . As  it  was  natural  that  defendents 
should  often  decline  to  comply  with  this  polite  invitation,  it  was 
necessary  to  have  means  of  compelling  a defendent  to  appear : this 
was  done  by  the  plaintiff  calling  the  bystanders  to  witness>  with 
the  words,  Licet  antestari ; and  on  their  answering  in  the  affirma- 
tive, touching  their  ears  in  witness  thereof,  and  adding  the  word, 
Memento .4  Horace  alludes  to  this  custom  in  the  famous  ode  in 
which  he  describes  his  persecution  by  a bore.3 

Casu  venit  obvius  illi 

Adversarius  et . £>uo  tu  turpissime  magna 
Exclamat  voce ; et  tc  Licet  antestari.”  Ego  vero 
Oppono  auriculam.6  Rapit  in  jus ; clamor  utrinqe 
Undique  concursus . 

1 Gaius  4,  § 31,  95}  A.  Geli.  N.  A.  4 Just.  Lipcius  Quaesit,  per  epbt.  it, 
16,  10$  Cic.  pro  Caec.  33  5 Deci,  pro  describes  a sculptured  head  with  some  one 
domo  ao  j $ , h.  op.  touching  the  ear,  with  the  inscriptio» 

* Pro  P.  Quinto,  5 et  1 1 ; Hist.  4,  9.  JUNHMONBYE. 

* In  the  inferior  court  the  summons  is  * Serm.  1,  9,  74. 

served  by  the  high  bailiff,  as  by  thv  later  9 Plin.  11,  45. 

Roman  Law  by  means  of  executory. 
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The  case  in  which  Horaee  represents  himself  as  called  upon  to 
witness  the  arrest  of  a'  defendent  was  a casus  vadatus , or  one  in 
which  the  reus  had  put  in  bail  for  his  appearance ; on  default, 
therefore,  his  bail  would  have  become  liable ; Horace,  accordingly, 
becomes  a witness  to  his  refusal  to  go  into  court  when  required, 
having  in  a former  part  of  the  ode  refused  to  support  him  in  court — 


Inteream  si 

Aut  valeo  stare  aut  novi  civilia  jura. 


The  having  thus  obtained  a witness,  intitled  the  plaintiff  to 
drag  the  defendent  into  court  as  he  best  might,  and  this  is  in  ac- 
cordance with  the  law  of  the  Twelve  Tables,1  si  in  jus  vocat 
etque  eat , ni  it  ant est amino,  igitur  em  capito,  si  calvitur  pedem  ve 
stnit  manum  endo  jacito,  si  morbus  avitas  ve  vitium  exit  qui  in 
p ts  vocabit  jumentum  dato,  si  nolet  arceram  ne  sternito .* 

A certain  class  of  persons  might  be  arrested  and  carried  before 
tte  praetor  without  this  formality,  who  were,  nevertheless,  not 
. criminals ; these  were  those  so  termed  ignominious  or  infamous, 
tipuminiosi  or  infames,  who  were  therefore  Intestabiles,  hence 
■ftutus.® 


Ph.  Ambula  in  jus.  Th.  Non  eo.  Ph.  Licet  te  intestari  ? 

1 Ph.  Jupiter  te  male  perdat : intestatus  vivito . 

Cuic.  At  ego  quern  licet,  te.  Ph.  Adcede  hue.  Th.  Servdm 
/i  : antestari,  vide. 

■iCuic.  Hem  ut  scias  me  liberum  esse.  Th.  Ergo  ambula  in  jus. 
Hem  tibi. 

• Cuic.  O Cives,  Cives!  Th.  Quid  clamas?  Ph.  Quid 
istum  tibi  tactio  est. 
p Th.  Quia  mihi  libitum  est. 

id  again  Plautus  :4 

' • Nonne  antestaris 

Tuan,  ego  causa  camufex 
' Quoiquam  mortali  libero  aureis  alteram  ? 

Bence,  it  would  rather  appear  that  those  infames  facti,  as  well 
I juris,  could  be  summarily  dragged  off  and  compelled  to  give 
tairity  for  their  appearance^  Fures,  Raptores,  and  the  like,  and, 
ideed,  all  accused  of  positive  crimes,  could  undoubtedly,  as  they 
lain  England,  be  apprehended  by  any  passer  by,  and  taken  before 
k competent  authority,  in  the  name  of  the  public  security. 

At  a later  period  of  Roman  history  the  severity  of  the  law 
M the  XII  Tables,  regulating  the  vocatio  in  jus,  was  modified, 
pd  k became  necessary  to  obtain  the  Praetor’s  leave5  previously  to 


Mlc.  de  L.  L.  i,  45  A.  Cell.  N. 

M. 

Ctfbofr.  xii  Tab.  frag.  tab.  7,  3. 


X 


* Cure.  5,  2,  23. 

4 In  Pen.  4,  9,  xo. 
4 Gaius  4,  $ 182. 
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Right  of  domi- 
cile could  not 
be  infringed. 


Keeping  house. 


Sick  penona 
could  no  longer 
be  carried  into 
court. 


De  transactioni- 
bus or  settle- 
ments out  of 
court. 

Transactiones. 


summoning  a certain  class  of  persons.  These  were  matrons,1 *  j 
impuberes,  girls,  because  they  were  under  die  control  of  othen.*] 
Clients  and  children  could  not  summon  their  patrons  and 
without  permission  previously  obtained,3  under  a penalty  of  I 
aurei.4 

It  was  also  provided  that  no  one  should  be  forcibly  \ 
from  his  house — quod  sua  cuique  domus  ob  penatium  religionem  t 
mum  deberet  esse  refugium ; or,  in  English, <c  every  man’s  he 
his  castle,”  5 which  did  not,  however,  apply  to  vineyards,  < 
god  Priapus,  nor  public  houses  or  places,  such  as  bath* 
theatres.6 * 

If,  however,  a defendent  44  kept  bouse,”  Or  44  kept  out  of  I 
way,”  to  avoid  the  process  of  the  court,  cither  a denundaU^i 
littera , or  edictum , was  issued  against  him  by  the  praetor,  I 
official  notice  to  appear  * but  if  he  paid  no  regard  to 

plaintiff  was  put  into  possession  of  his  property  in  bona  mi 

which  resembles  the  distringas,  to  compel!  an  appearance  4y  X 
former  procedure  under  2 Will.  4,  39. 

The  practice  of  placing  defendents  who  were  feeble  from  a 
or  labouring  under  infirmity  or  illness,  on  a horse,  as  directed  by  S 
Law  of  the  XII  Tables,  and  so  bringing  them  into  court,  I 
Men  into  dissuetude  in  the  age  of  Genius,  although  it  doei 
appear  whether  the  whole  procedure  of  the  Xu  TaNes 
become  obsolete ; it  certainly  was  in  use  in  the  age  of  ~ 
had  Men  into  disuse  in  that  of  Paulus8  and  Ulpian,  in  the ; 
century  of  our  era. 

Heineccius®  thinks  that  the  vocatio  per  exsequtores  fell  into  j 
suetude  about  the  age  of  Constantine.10 


§ 2008. 

On  the  first  summons  the  defendent  might  either  obey  at 
and  go  straightway  into  court,  or  liberate  himself  by  one  of  d 
means,  either  by  a transactio  or  by  a vindex . By  a transr^: 
meant  a compromise  effected  transigens ,u  on  the  way  to 
They  are  supposed  to  be  of  Attic  origin,  and  are  clearly  alfafoil 
in  the  New  Testament,  and  were  therefore  practised  at  that 
the  provinces  of  the  Roman  Empire, — 44  Go,  agree  with  “ 
adversary  speedily,  while  thou  art  still  on  the  way  with 
lest  percnance  thine  adversary  should  deliver  thee  to  tne  judge,: 


1 Val.  Max.  a,  i,  5 ; Virginia  Liv.  3, ' 
44,  bet  the  was  the  corpus  delicti. 

a P.  a,  4,  at. 

* P.  a,  4, 4,  sq.  i I.  4,  16,  § 3. 

4 P.  a,  4,  ult. 

* P.  a,  4*  18,  19,  Smith*!  L.  C. 

1 vol.  p.  39,  Sesnayne**  case. 

* P*  4»*  4»  *0. 


* Panegyr.  36. 

•P.2,  5,  2,^1}  P.  5,  5. 

I A.  R.  4,  6,  17.  | 

w N-  53*  3 i N*  69*  * 5 ”*»  M/ 

7,40, 3 & 7 $ Hab.  Prsel.  ad  Dig.  2,4»  V 

II  Gains  4,  $ 6,  4»  The  fmpaiUKU  4 
the  English  law,  which  resembled  ifcttri 
sactio,  are  abolished. 
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the  judge  to  the  officer  (of  the  court?),  and  thou  shouldest  be 
thrown  into  prison.” 1 

The  laws  of  the  XII  Tables  also  provided  for  this  contin- 
gency,— Si  enstetj  qui  in  jus  vocatum  vindicity  mittito  assiduus 
vindex  assiduus  estoy  proletario , cuique  volet , vindex  esto  endo  via 
rem  uti  pacunt  orato.* 

If,  however,  no  arrangement  was  come  to,  the  defendent  must  Vindex, 
resort  to  the  other  alternative,  that  of  obtaining  a vindex , so  called 
ab  eo  quod  vindicat  minus  /V,  qui  prensus  est , ab  aliquo  teneatur .s 
The  error  of  some  in  supposing  vindex  to  be  synonymous  with 
defensor , arises  from  a misapprehension  of  the  word  assiduus  in 
the  law  of  the  XII  Tables,  assiduo  vindex  assiduus  esto . This 
word,  however,  means  in  this  sense,  a man  of  property,  the  base 
of  the  word  being  asf  assisy  which  is  alone  sufficiently  clear  from 
the  term  placed  in  opposition  with  it,  proletario  cuique  volet.*  In 
default  of  the  principal  appearing,  the  vindex  was  condemned, 
and  left  to  take  his  remedy  against  his  principal. 


§ 2009. 

These  preliminaries  having  been  settled,  no  transactio  having  Editio  action», 
taken  place,  and  both  parties  being  present  in  court,  the  actor 
edebat  actionem , that  is  to  say,  declared  his  ground  of  action 
against  the  reusy  because  one  and  the  same  fact  often  included 
many  remedies,  and  postulabat  actionem. , demanded  an  action  of  Actionis  postu- 
tke  praetor,  but  was  not  required  to  state  this  to  his  adversary  ktio. 
beforehand.0  The  praetor,  if  he  thought  fit,  thereupon  as- 
signed an  appropriate  action  to  the  plaintiff,  either  fonnular  or 
emctaL 

One  of  the  advocatif  \3th0  were  accustomed  to  frequent  the  Per  advocatum. 
Forum  in  more  recent  times,  was  usually  requested  to  demand 
the  action  for  the  actor ; but  it  is  probable,  that  at  an  earlier 
period  the  client  first  applied  to  his  patron,  in  order  to  obtain  his 
opinion  6n  the  case,  and  to  secure  his  services  in  the  suit,  which 
would  in  England  be  called  “ retaining  counsel.”  It  was,  how- 
ever,  the  custom  in  Rome,  for  the  patrons  to  pace  up  and  down 
die  Forum,8  during  the  period  at  which  the  court  sat,  which  was 
lour  o’clock  by  the  Roman,  equivalent  to  about  nine  o’clock  of 
our  computation — 


1 Matt.  5,  *5  5 Luke  12,  58. 

* Gothofir.  aid  Tab.  p.  183. 

a Fcatm  v.  vindex. 

* Aaibua  dxndis  Fatdohti,  bat  rather 

Duo,  old  word  found  in  compounds, 
jadr>J  ktrbim  j Bvo  therefore  alone  signifies 
S»  or  put.— TV . Ctc.  Top.  2 Cum 

Isa  Sentia  assiduum  vindicem  assi- 

Omuen  ca*e  jubeat,  locupletem  jubet  iocu* 

pkti. 


5 Proletarius,  the  poorest  dais  in  Rome, 
Dion.  Hal.  4,  { 165  1 worth  less  than 
minae,  Liv.  1.  43  j less  than  x 1,000  asses, 
A.  GelL  N.  A.  16,  105  assessed  at  not 
above  15,000  asses,  capite  censi,  § 25, 
h«  op. 

8 Plant.  Pen.  4,  9,  8 \ P.  2,  13,  x. 

7 So  termed  because  u called  in**  to 
court  on  legal  business. 

* 3*9>  495>  b-  op- 
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SI» 


Serjeants-at-law 
the  modern  type 
of  the  Roman 
advocates. 


Attorneys  at 
law. 


Assignment  of 
an  advocate. 


Conditions  pre- 
cedent required 
to  be  complied 
with  by  the  * 
plaintiff. 


Ventum  erat  ad  vesta  quarta  jam  parte  diei, 

Praterita  et  casu  tunc  respondere  vadato , 

Debebat , quod  ni  fecisset  per  dere  litem  f 

in  order  to  be  consulted  by  their  clients,  and  such  others  as  re- 
quired their  aid  and  advice. 

In  like  manner,  the  serjeants  used  to  assemble  in  St.  Paul’s,  to 
be  consulted  by  their  clients  in  the  city  of  London  ; and  even  at 
the  present  time  a pillar  in  the  cathedral  is  assigned  to  a seijeant 
on  his  creation ; for  the  very  convenient  practice  of  retaining 
counsel,  through  the  intervention  of  attorneys,  is  of  a compara- 
tively modern  date — perhaps  of  not  more  than  one  hundred  years 
back — since  formerly  no  one  was  allowed  to  employ  an  attorney 
or  agent,  who  could  appear  in  person,  and  then  only  by  leave  of 
the  court.  The  number,  too,  of  the  attorneys  licensea  to  prac- 
tice was  very  limited.  A trace  of  this  practice  is  observable  in 
the  <c  calling  the  plaintiff,”  in  cases  of  nonsuit.  The  necessity, 
however,  for  the  division  of  labor,  induced  an  extension  of  this 
rule*  and  experience  has  confirmed  it,  it  being  found  that  the 
ends  of  justice  are  better  attained  by  the  case  being  carefully  got 
up  before  it  goes  into  court.  Although  this  system  has  its  disad- 
vantages, and  although  the  intervention  of  an  agent  is,  in  a great 
number  of  cases,  unnecessary,  it  is  judged  inconvenient  to  depart 
from  the  gerferal  rule  in  particular  instances  ; hence,  the 
etiquette  of  the  superior  branch  of  the  legal  profession  admits  but 
three  exceptions  : when  the  client  wishes  to  consult  counsel 
upon  the  conduct  of  his  attorney,  because  it  is  not  judged  ad- 
visable that  another  attorney  should  intervene  in  so  delicate  an 
aflair ; in  the  cases  of  the  drawing  up  of  wills,  because  the  client 
may  wish  to  confide  his  future  intentions  to  as  few  persons  as 
possible ; and,  in  the  case  of  the  defe&Ce  of  persons  under  indict- 
ment for  criminal  offences,  because,  being  for  the  most  part  indi- 
gent persons,  it  is  not  considered  just  to  expose  them  to  the 
additional  expense  of  employing  an  attorney.  The  same  reasons 
are  probably  applicable  to  cases  in  the  inferior  court,  but  this  has, 
as  yet,  hardly  become  a settled  practice. 

The  praetor  by  his  edict2  assigned  an  advocate  where  the 
client  was  not  provided  with  professional  assistance.  Si  non 
habebunt  advocatum  ego  dabo . The  period  of  this  provision  of 
the  edict  is  not  known:  it  was,  however,  dearly  of  compara- 
tively recent  introduction;  previous,  however,  to  the  age  of 
Ulpian,  circa  a.d.  195. 

The  actor  having  obtained  the  assignment  of  a right  of  action 
from  the  praetor,  edebat , which  Heineccius  says  involves  five 
questions : — 

The  first,  concerned  the  form  of  action  to  be  used. 


1 Hot1.  Sat.  1,  9,  35,  § »007,  h.  op. 


* P*  3>  b 4* 
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The  second,  whether  the  plaintiff  had  given  the  defendent  the 
opportunity  of  transcribing  the  action. 

The  third,  whether  the  actor  had  set  out  his  cause  of  action 
with  sufficient  certainty,  and  could  offer  that  issue  to  his  ad- 
versary. 

The  fourth,  whether  he  had  sufficiently  explained  it  to  his 
adversary  from  the  libel  itself. 

The  nfth,  whether  he  had  pointed  out  to  his  adversary  on  the 
album,  the  formula  he  intended  to  adopt,  and  had  thereupon  re- 
cited it  to  him.1 

Either  party  could  amend  their  declaration  or  pleadings  up  to 
the  time  of  the  litis  contestatio , after  which  it  was  too  late.2 
Should  the  praetor,  therefore,  have  drawn  up  his  formula  on  such 
defective  pleadings  the  whole  cause  might  be  lost,3  hence  the 
Necessity  of  great  legal  care. 

When  the  plaintiff  was  in  doubt  respecting  any  quality  of  his 
adversary,  of  which  it  was  necessary  for  him  to  be  informed  in 
order  to  frame  his  declaration  according  to  the  fact,  he  might 
compell  him  before  the  praetor  to  furnish  him  with  the  required 
information.4  These  pleadings  were  all  oral ; but  Walter  is  of 
opinion  that  a note  was  made  of  them  even  in  very  early  times, 
together  with  the  interlocutory  remarks  of  the  presiding  magis- 

trate.8  w 

In  all  these  matters  the  actor  had  to  procede  with  great  caution, 

, because,  if  he  made  a claim  exceding  that  to  which  he  was 
i intided,  or  made  a mistake  in  the  recitation  of  the  formula,  or 
I otherwise  exceded  his  intention,  he  would  lose  his  cause.6 

There  were,  nevertheless,  certain  cases  in  which  the  praetor 
Vould  cure  these  defects  by  a restitutio  in  integrum , or  new  trial. 

These  rules  were  very  necessary  to  secure  accuracy,  and  settle 
the  issue  with  a sufficient  degree  of  certainty,  so  as  to  enable  the 
.defendent  tq  prepare  his  defense  ; since,  otherwise,  it  would  have 
iheen  impossible  for  the  praetor  to  ascertain  the  issue  he  was  to 
*end  down  to  the  judge.  We  learn,  from  Cicero,  that  the 
'fertos  of  actions  were  sufficiently  numerous  to  meet  every  con- 
ceivable case.7 


§ 2010. 

The  next  step  in  the  action  was  to  require  bail  from  the  defen- 
dent that  he  would  appear  on  a certain  day  to  answer  the  plaintiffs 


' Ck.  pro  Rose.  Com.  8. 

p-9>4»4>§3- 
4»  *57»  68  i Frag.  Vai 
7*  « intent,  a,  19  5 de  Oral. 

r.ti,  1, 1,  *,4,5,  7.  *.  10,  1 


* Ges.  d.  R.  R.  § 694 j Vat  Fr.  $ 1 12  5 
P.  26,  8,  ai  j P.  a8,  4,  35  Spangenberg 
tab.  n.  63 ; C.  7,  67, 4. 

6 Cic.  de  Jut.  a,  19;  Auctor  ad  Heren. 
1,  125  Quintii.  Inst.  Orat.  3,  8,  & 73, 

s V 

7 Cic.  pro  Rose.  Com.  8. 
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Responsa  bill  tus 
of  the  trades. 


Changing  renue 
and  time  of 
trial}  deferring 
haiL 


Citatio  br  the 
■crier  of  the 
litigant  parties. 


Bail  renewed  in 
adjourned  cases. 


action.  For  this  purpose  vadesy  or  bail,  was  demanded,  and  when 
perfected,  was  termed  vadimonium  conceptum:  it  consisted  ill 
persons  entering  into  an  obligation  that  the  defendent  should 
appear  at  a time  fixed,  usually  on  the  following  day.  On  the 
plaintiff  expressing  himself  satisfied,  he  was  said  vadari  reumy  that 
the  defendent  was  bailed  and  this  vadimonium , the  form  of 
which  has  perished,9  was  doubtless  the  same  as  the  satisdatio  or 
stipulatio  in  judicio  sistendi  causa  facta%  so  often  mentioned  in  the 
Pandects,  for  the  term  vadimonium  appears  to  have  been  carefully 
expunged  throughout.1 * 3 

If  the  reus  refused  to  give  bail  he  might  be  imprisoned.4 

The  vades  undertook  a heavy  responsibilty,  for  he  promised  to 
produce  the  defendent  on  the  day  named,  or  in  default  thereof  to 
pay  a penal  sum.  It  is  therefore  clear  that  it  was  chiefly  in  such 
cases  that  the  injectio  manus  pro  judicato  was  formerly  used,— 
it  being  necessary  to  give  the  bondsman  a very  summary  remedy 
in  cases  where  the  principal  played  false,  and  left  the  bail  to 
pay  the  amount  in  which  he  had  been  condemned  in  default. 

The  vadimonium  is  by  some  supposed  originally  to  have  applied 
to  actiones  in  rem , and  the  satisdatio  to  actiones  in  personam .5 

If  the  praetor  chose  he  could,  with  the  consent  of  parties, 
change  the  venue  and  time  :6  he  was  then  said  vadimonium 
differre . 


§ 2011. 

The  day  fixed  for  the  cause  to  be  tried  having  arrived,  the 
litigant  parties  were  summoned  by  the  praeco , and  on  appearing, 
the  defendent  was  said  vadimonium  sistere , or  obire y to  have  super* 
seded  his  bail,  who  thereupon  was  discharged ; but  if  otherwise, 
he  was  said  deseruisse  vadimonium , and  the  pnetor  thereupon 
decreed  an  immissio  in  bond  in  accordance  with  the  edict.  In 
bona  ejusy  que  judicii  causa  fidejussores  dederit , si  neqie  sui  faciat, 
neque  defendatur , iri  jubebo  :7  any  defect  in  the  citation,  however, 
intitled  him  to  a restitutio  in  integrum 8 on  application  to  the 
court. 

If  the  plaintiff  did  not  appear,  it  would  seem  he  was  nonsuited, 
perdebat  litem . 

If  the  cause  could  not  be  finished  on  the  same  day,  the  defen- 
dent  was  required  to  give  bail  that  he  would  appear  on  the  day 
fixed  for  the  adjournment and  if  he  were  absent  without  suffi- 
cient cause  being  assigned  for  his  absence,10  the  plaintiff  drew  up 


1 Cic.  pro  TulL  aoj  pro  Quinto,  5,  6; 
Hor.  Sat.  1,  9,  t.  36,  37,  74-78. 

* Cic.  pro  Quinto  7 ; pro  Mur.  xa. 

r * P-  4»  4»  7*  Pr« 

4 Plaut  in  Pen.  a,  4,  18. 

4 Gaius>t,  $ 88,  § 100,  xox,  xoa. 

• Jut.  Sat  3, 113. 


7 Cic.  Orat  pro  Quinto,  6. 

8 P.  4,  1,  7. 

• Gain*  4,  % 184-3-7  i Cic.  pro  ftiunt 
7,  8 j A.  GeU.  N-  A.  7,  t } Id.  16,  «0 1 
Varro  de  L.  L.  6,  74. 

10  Sen.  ben.  4,  9 } P.*,  u,  a,  3,  4. 
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a protocol!  before  witnesses,1  and  was  then  in  a position  to  claim 
the  penal  sum  fixed  in  the  bail  bond,2  or  procede  under  the  old 
law  against  the  defendent  by  personal  arrest,  pro  judicato , or  under 
the  Edict  demand  the  immissio  in  bona ; 3 and  the  same  remedies 
applied  against  one  who  appeared,  but  declined  to  answer  the 
complaint  preferred  against  him.4 

When  both  parties  appeared  the  defendent  first  answered  to  the 
citation, — Ubi  tu  es  qui  me  vadatus  es  ? ubi  tu  esy  qui  me  citasti  ? 
Ecce  ego  me  tibi  sisto , tu  contra , et  te  mibi  siste ; 5 whereupon  the 
plaintiff  announced  his  presence  by  the  word  Adsum.  The  defen- 
dent then  further  asked, — Quid  ais  ? whereupon  the  plaintiff 
answered  in  the  appropriate  form  : if  in  a real  action, — Aio  fundum 
quem  possides ,meum  esse ; or  if  in  a personal  one, — Aio  te  mibi  dare 
facere  oportere . 


§ 2012. 

The  discovery  of  the  institutes  of  Gaius  gives  some,  though  a 
very  limited  insight  into  the  nature  of  the  formal  portions  of  the  im- 
proved procedure.  According  to  this  authority,  they  consisted  in 
four  paits,  whereof,  however,  one  alone,  or  two  of  the  others  in 
combination,  were  absolutely  essential.  These  four  parts  were, — 
the  Demonstratio ; the  Intentio ; the  Adjudicatio;  and  the  Con- 
demnatio. 

Thus  Gaius*  tells  us  that  all  these  component  parts  were  not  all 
found  together,  but  sometimes  one  and  sometimes  another,  the 
intentio  being  even  met  with  alone,  as  in  prejudicial  formulae; 
such  was  the  object,  for  instance,  of  the  inquiry,  as  to,  whether  a 
certain  person  was  or  was  not  a libertus , or  as  to  the  amount  of  a 
doS)  with  many  others  of  like  nature ; That  the  demonstratio , adjudi- 
cattOj  and  condemnatio , are  never  found  alone,  for  that  the  demon - 
stratio  has  no  effect  at  all,  without  intentio , or  condemnatio , or  the 
semdemnatio  without  demonstratio , intentio , or  adjudicatio;  and 
hence  never  occur  singly. 

It  does  not  appear  that  the  datio  (judicis)^  or  appointment  of 
the  judge,  was  strictly  speaking  a part  of  th t formulay  as  regarded 
the  party  suing;  but  it  nevertheless  stands  to  reason  that  this 
form  Lucius  Octavius  judex  estof  never  could  have  been  omitted, 
Ri  it  is  indispensable  that  the  issue  should  be  directed  to  some  one 
tb  be  tried ; we  must  therefore  conclude  that  some  preface  was 
^dded,  as  a matter  of  course,  by  the  pretor,  such  as  Judex  esto — 
Recuperatores  sunto . 

, The  demonstratio  is  the  narrating  or  reciting  portion  of  the 


1 CSc.  pro  Quint.  6,  17 ; P.  4,  6,  22, 

fR 

•Gate  3, *224, 4,  §185-6. 

UJjex  Stnfatk  de  Gall,  cisalp.  21,  22; 
Cfc.  pco  Quint.  15,  18 } P.  42,  8,  2,  pr. 

rot.  in. 


4 Lex  Rubria,  L c.  5 P.  50,  17,  52. 

5 Plaut.  Curcul.  1,  5,  iq. 

* lost.  4,  § 44 

7 Cic.  in  Venr.  2,  12. . 
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The  pnacrip- 
tio. 


The  intentio. 


The  adjudi- 
catio. 


The  condem- 
nado. 


formal  part,  wherein  the  necessary  facts  are  detailed.  The  object 
of  it  was  to  express  the  name  peculiar  to  actions  of  the  most 
frequent  occurrence,  as  it  would  not  again  occur  in  the  following 
parts,  which  were  common  and  generally  applicable  to  all  sorts  of 
actions. 

Thus,  in  the  action  of  bargain  and ’sale,  it  ran — i %uod  Aulus 
Agerius  Numerio  Negidio  hominem  vendidit  j 1 or  in  an  action  on  a 
deposit — £htod  Aulus  Agerius  apud  Numerium  Negidium  hominem 
deposuit ; and  in  an  action  ex  stipulatu — Quod  Aulus  Agerius  de 
Numerio  Negidio  incertum  stipulatus  est. 

This  first  portion  of  the  formal  part  was  omitted  in  very  many 
actions,2  particularly  in  the  formula  in  factum  concepta  ^ or  actions 
on  the  case,  which  were  excedingly  numerous,  and  in  which  die 
intentio  gave  all  the  information  which  the  demonstratio  would 
have  afforded. 

Under  peculiar  circumstances,  based  on  an  exceptional  state  of 
the  law,  the  action  might  be  circumscribed  by  way  of  precaution ; 
this  limiting  clause  preceded  in  such  case  the  intentio , in  a manner 
similar  to  the  'demonstratio ; it  was  specially  denominated  the  pro- 
scriptio^ and  applicable  to  the  in  rem  actio , which  was  more 
usually  without  a demonstratio ; it  was  nevertheless  not  regarded 
as  a demonstratio , although  it  was  occasionally  incorporated  with 
it,  but  as  a limiting  prefix  to  the  whole. 

The  intentio  actionis  was  the  material  portion  of  the  formal 
part,  which  could,  under  no  circumstances,  be  dispensed  with  ;4 
it  contained  the  charge  of  the  plaintiff,  and  the  ground  on  which 
he  demanded  the  decision  to  which  he  laid  claim.  As  containing 
the  essential  part  of  the  action,  we  find  the  words  intentio  m 
intendere  used  as  synonyms  for  actio  and  agere^  and  traceable  in 
many  parts  of  Justinian’s  legislation,  long  after  the  forms  to 
which  it  owed  its  origin  had  vanished.  The  intentio  contained 
the  issue  of  fact,  or  of  law,  as  the  case  might  be,  est  pars  formula 
qua  actor  desiderium  suum  concludit , thus  si  paret  Numerium  Nigh 
dium  Aulo  Agerio  sestertium  x milia  dare  oportere ; or  si  pani 
hominem  ex  iure  quiritium  Auli  Agerii  esse. 

The  adjudicatio  was  the  next  part  of  the  formula , which 
enabled  the  judge  to  adjudicate  an  object  to  either  of  the  litigants^ 
as  in  a suit  familia  erciscunda  between  co-heirs,  or  of  commsm 
dividundo  between  partners,  or  of  finium  regundorum  between 
neighbours,  and  was  conceived  in  the  words  quantum  adjudicari 
oportet  judex  titio  adjudicato .5 

The  condemnatio  conferred  upon  the  judge  the  right  of  coo* 
demiting  or  acquitting,  and  was  almost  indispensable  ; in  suits, 
however,  in  which  a point  at  law  or  feet  had  first  to  be  deter- 


1 Gaius  4,  § 40. 

• Cic.  in  Vfcrr.  a,  ia. 

* Gaius  4,  i 130-7  tt  13a. 

♦ Ctiw  4, $ 44. 


* Why  de  Savigny  confines  the  mt  of 
the  adjudicatio  to  the  three  actions  adduced 
merely  by  way  of  example  does  not  appear, 
5>  $ *>♦»  P'  ®7- 
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mined,  as  in  actiones  pr a judiciales , and  where  the  decision  on  such 
question  of  law  or  fact  was  reserved  for  another  suit,  it  was  con- 
ceived in  the  following  form  : — Judex  Numerium  Negidium  Aulo 
Agerio  sestertium  x Milia  condemna,  si  non  paret  absolve;  or 
Judex  Numerium  Negidium  Aulo  Agerio  dumtaxat  (at  Milia ) con- 
demna, si  non  paret  absolvito ; or  Judex  Numerium  Negidium  Aulo 
Agerio  (x  Milia ) condemnato. 


§ 2013. 

A bill  in  equity  contains  nine  parts : — Firstly , the  address  jto  the 
judge  of  the  court  in  which  relief  is  prayed.  Secondly , the  intro- 
duction or  names  of  the  parties  complainant  and  their  descriptions . 
Thirdly , in  the  stating  part  the  orator  or  oratorix  details  the  case 
in  the  third  person.  Fourthly , the  confederating  part  charges  the 
defendent  generally  with  confederacy,  and  prays  leave  to  insert  apt 
words  to  charge  him : this  is  now  usually  omitted  as  superfluous. 
Fifthly,  the  charging  part  contains  allegations  of  pretenses  ac- 
cording to  the  nature  of  the  case.  Sixthly , it  is  generally  averred 

that  the  acts  complained  of  are  contrary  to  equity , and  tend  to  injure 
the  complainant ; and  that  he  has  no  complete,  or  no  remedy  at 
all  without  the  assistance  of  the  court : this  was  to  show  the 
jurisdiction,  but  is  now  disused.  Seventhly , the  interrogating  part 
follows:  this  is  now  omitted  from  the  bill,  and  filed  separately. 
Eighthly , the  prayer  of  relief  according  to  the  case  as  laid,  con- 
cluding with  a prayer  of  general  relief.  Ninthly,  came  the  prayer 
of  process  and  of  the  writ  of  sub  paena  or  other  appropriate 
remedy : this  is  now  superseded  by  indorsing  the  writ  on  the  bill. 

The  old  writs  at  common  law  were  imitated  from  the  formula . 
. . . . . £>uod  cum  A . B,  C.  D.  assumpsisset  salve  et  secure 

elevare  et  salve  et  secure  deponere pradictus  A . B . 

per  se  ipsum , per  servos  et  agentes  suos  tam  negligenter  quam  im- 
provide elevavit  et  apposuit  ut  per  defectum  cura  ipsius  servorum  et 
agentium  suorum  praedicto  C.  Z).  perditum  est  ergo , &c.,  the  prayer 
of  judgment. 


English  parts  of 
a bill  in  equity. 


Of  original  writ 
at  common  law. 
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ments of  the 
word. 


Synonymous 
with  legis  actu 


Signification  of 
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mula. 


TITLE  V. 


Actio  site  Formula  in  Jus  et  in  Factum  Concepta  — Actio  Possessoria  — Petitoria — 
ominata — Innominata — Ci  vilis — Praetoria — Directa  — -V  ulgans — Contraria — Utilis— 
In  Rem  — In  Personam  — In  Rem — Ex  Dominio — Rei  Vindicatio  Publiciana — 
Rescissoria — Ex  Hereditate — Hereditatis  Petitio  Possessoria  — Querela  Inofficiosi 
Testamenti— Ex  Servitutibus— Confessoria — Negatoria — Ex  Jure  Pignoris— Serviana — 
Quasi  Serviana— Praejudicialis. 


§ 2014. 

The  word  actio  has  had  different  meanings  at  different  periods 
of  the  Roman  legal  history;  but  in  its  abstract  sense,  the  term 
actio  may  be  said  to  have  a double  meaning.  In  its  primary 
signification,  it  has  been  seen  that  actio  . . . nihil  aliud  tit 

quam  jus  quod  sibi  debeatur  judicio  persequendi  f it  is  a jus  agendi  ; 
hence  the  expressions  habeo  actionem , competit  mihi  actio,  pnetor 
dat  actionem , actio  durat  xxx  annos , actio  expirat ; 9 here  it 
signifies  the  jus,  or  right ; it  has,  however,  a secondary  meaning, 
the  preceding  itself,  whereby  the  desired  result  may  be  obtained ; 
and  it  is  therefore  important  to  distinguish  between  the  right  of 
action  and  the  action  itself. 

The  word  actio,  in  its  second  and  positive  sense,  has  varied  in 
its  exact  signification  at  different  ages,  according  to  that  in  which  it 
has  been  used.  Thus  the  Legis  Actio  of  the  olden  time  may  be 
defined  as  consisting  in  those  active  measures  necessary  to  inforce 
a right,  and  made  up  partly  of , symbolical  acts,  and  partly  of 
definitely  prescribed  forms  of  words.1 * 3 


§ 2015. 

What  then  is  the  meaning  of  formula  ? The  ordinary  significa- 
tion of  the  term  would  be  a skeleton  conception  of  words  to  be 
filled  up  so  as  to  adapt  it  to  the  particular  case.  But  such  is  far 


1 Celsus,  P.  44,  7,  51 5 I.  4,  6,  pr.  . . 
jus  persequendi  in  judicio  quod  sibi  de- 

betur. 

a Hopfner  com.  § 1088. 


9 v.  Savigny’i  definition  u faulty  In  the 
expression, — xur  Abwehr  der  Vcrietwng, 
Sy*t*  5»  § *°5>  P-  7- 
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from  being  so  : it  is  nothing  more  than  a synonym  of  actio. 
The  actio  was  originally  so  termed  because  it  consisted  in  a series 
of  acts  which  the  plaintiff  had  legal  right  to  perform ; such  as 
going  to  the  field,  fetching  the  gleba,  &c.,  which  will  be  seen 
under  vindication ; lege  qgerey  to  -act  by  law,  has  the  same  signifi- 
cation; and  therefore  to  bring  suit  against  another  was  to  do 
corporeal  acts  in  opposition  or  against  him,  hence  the  selection  of 
the  word.  But  when  these  active  measures  were  superseded  by 
fictions,  which  supposed  that  to  have  been  performed  which  in 
truth  and  in  feet  had  not  been  so,  it  was  a contradiction  in  terms 
to  continue  to  call  those  acts  which  were  no  such  thing ; and  so 
the  term  form  of  act,  or  formula , was  adopted  in  lieu  of  actioy 
meaning  that  a form  of  doing  a thing  was  gone  through  with  the 
same  legal  effect  as  the  act  itself. 

This  is  dear  from  Gaius,  who  says,  Per  Legem  Mbutiam  et  ducts 
Leges  Julias  sublata  sunt  ista  legis  actiones , effectumque  est , ut 
per  concepta  verba,  id  est  per  formulas  litigaremus , using  that 
expression  in  contradistinction  to  verba  solennia . The  old  process 
was  a mixture  of  the  two,  solemn  forms  of  words  combined  with 
symbolical  acts ; these  acts  were  abolished  and  the  words  alone 
retained : hence  it  is  an  error  to  suppose  that  the  legis  actiones  had 
no  solemn  words.1 

Again,  the  term  concepta  verba  implies  a record,  the  legis 
actio  procedings  purely  oral.  Gaius  uses  formula  throughout  as 
an  equivalent  for  actio. 


§ 2016. 

Some  actiones , or  formula , were  said  to  be  in  jus , and  others  in 
factum  concepta , which,  in  the  words  of  Gaius,  are  as  follow 
In  jus  conceptas  (formulas)  vocamus  quales  sunt , quibus  intendimus 
nostrum  esse  aliquid  ex  jure  uiritium , aut  nobis  dare  oportere  aut 

pro  jure  damnum  decidere  oportere  in  quibus  juris  civilis  intentio  esty 
§ XLVL  Ceteras  vero  in  factum  conceptas  vocamus , id  est  in 
quibus  nulla  talis  intentionis  conceptio  est:  sed  initio  formula 
nominato  eoy  quod  factum  est  adjiciuntur  ea  verba ^ per  qua  judici 
damnandi  absolvendive  potestas  datur. 

The  whole  of  this  passage  is  quoted,  not  because  there  is  any 
real  difficulty  in  it,  but  because  a great  deal  of  difficulty  has  been 
made  of  it  by  commentators.8  We  learn  from  it,  that  these  were 
two  distinct  species  of  actions,  one  in  jus , the  other  in  factum 
concepta  : the  former  based  upon  an  express  enactment  ex  jure 
quiritium — that  is  to  say,  upon  the  common  law  of  Rome — the 
other  on  a feet,  which  is  not  within  the  law,  but  which  is  in  pari 
materia;  therefore,  in  the  formula  in  jus  concepta , the  law  was 

1 Gait)»  4,  $ 14  j 4,  $ 16,  ax,  14.  lawyer  Gaius’s  distinction  is  too  clear  to 

9 Sarigny,  5,  $ a 16.  To  an  English  require  a long  commentary,  or  indeed  any. 


Formulae  in  jut 
and  in  factum 
conceptae. 
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In  jus  concept, 
is  not  an  issue 
of  law — and  in 
factum,  of  fact. 


set  out  or  alluded  to ; in  the  formula  in  factumi  the  law  could 
not  be  set  out,  but  the  intentu  was,  according  to  the  fact,  just 
as  English  declarations  may  be  founded  on  statute  or  on.  the 
common  law,  which  is,  in  effect,  the  same  thing  ; or  they  may 
be  on  the  case,  which  corresponds  to  the  in  factum.  Thus,  case 
will  lie  for  a tortuous  act  where  trespass  will  not-1 * * 

Gaius  instances  the  example  of  the  action  brought  by  the 
patron  against  the  freed  man,  for  suing  him  contrary  to  the  pro* 
visions  of  the  edict,  Recuperatores  sunto.  Si  paret  ilium  patro- 
num ab  illo  liberto  contra  edictum  illius  pratoris  in  jus  vocatum 
esse , recuperatores  illum  libertum  illi  patrono  sestertium  x Milia 
condemnate ; si  non  paret , absolvite . 

On  the  other  hand,  the  actio  furti * is  in  jus  concepta ; those 
therefore  err  who  assume  that  a formula  in  jus  concepta  is  for  the 
purpose  of  trying  an  issue  of  law,  and  that  in  factum  concepta  for 
trying  an  issue  of  fact. 

Now  it  appears  that  these  might  be  combined,  and  an  action  be 
both  in  jus  and  in  factum  concepta ; Gaius  gives  two  forms,  one 
of  either  action. 


Formula  in  jus  concepta. 

Judex  esto.  Quod  Aulus  Agerius 
apud  Numerium  Negidium  men- 
sam argenteam  deposuit,  qua  de 
re  agitur,  quidquid  ob  eam  rem 
Numerium  Negidium  Aulo  Agerio , 
dare,  facere  oportet,  ex  fide  bona, 
ejus  judex  Numerium  Negidium 
Aulo  Agerio  condemnato , nisi  re- 
stituat ; si  non  paret , absolvito . 


Formula  in  factum  concepta. 

Judex  esto . Si  paret,  Aulum 

Agerium  apud  Numerium  Negi- 
dium mensam'  argenteam  depo- 
suisse, eam  que  dolo  malo  Nu- 
merii Negidii  Aulo  Agerio  reddi- 
tam non  esse,  quanti  ea  res  erit, 
tantam  pecuniam  judex  Nunu- 
riam  Negidium  Aulo  Agzrio  con- 
'demnato  ; si  non  parety  absoki&* 


Here  the  actio  in  factum  leaves,  first,  the  fact  of  the  deposit  to 
be  ascertained ; secondly,  the  fact  of  the  fraudulent  retention ; and 
contingently  on  the  first  two  propositions  being  aftnned,  thbtfly, 
the  fact  of  the  amount  of  the  damage  in  default  of  restitution.* 
The  actio  in  jus  assumes  the  first  two  propositions,  and  claims 
damages,  or  restitution4  in  the  alternative. 

The  actio  in  jus  uses  the  expression  ex  bona  fide  dare  opertet , 
therefore,  positively;  the  actio  in  factum,  on  the  other  haaa,  puts 
it  negatively,  eamque  dolo  malo  redditam  non  esse . 

The  first,  then,  leaves  three  distinct  issues  to  the  judge,  the 
latter  only  one.  The  same,  we  are  informed,  would  apply  to 


1 § 1940,  h.  op.  $ 1942,  h.  op.  n.  i 

ibique  cit.  The  squib  case,  Scott  1 
'Shepherd ; Smith  L.  C.  p.  2 14. 

1 Founded  on  the  xii  Tab.  $ 189$ 
h.  op. 

* Gaius  4,  $ 47. 


4 N.  R.  in  the  M*S.  have  bees  rendered 
nisi  restituat  by  Huschke  Stud.  p.  316  5 


P.  16,  3,  i,  § ii,  (depositi) nec 

debere  absolvi  nisi  restituat con- 


demnandum te  niti  restituas,  P.  16,  3,  1 v 
§22i  P.  13,  6,3»$  3* 
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an  actio  commodati . The  actio  in  jus  gives  the  defendent 
the  option  of  restitution  or  damages,  resembling  the  action 
of  debt  and  detinue,  and,  therefore,  is  an  actio  in  rem,  or 
in  personam ; whereas  the  actio  in  factum  does  not  tender  this 
option,  but  goes  solely  for  damages,  whence  it  follows  that  the 
defendent  cannot  liberate  himself  by  restitution  in  such  action ; 
but  if  the  facts  be  found,  must  be  condemned  in  the  value  of  the 
object,  whatever  that  may  be  found  to  be;  and  this  is  stated  with 
perfect  dearness  by  Gaius  : — Omnium  autem  formularum,  qua  con- 
demnationem habent , ad  pecuniariam  astimationem  condemnatio 
concepta  est • Itaque  etsi  corpus  aliquod  petamus  velut  fundum , 
hominem , vestem , aurum,  argentum,  judex  non  ipsam  rem  condemnat 
eum  quo  actum  est , sicut  olim  fieri  solebat,  sed  astimata  re  pecuniam 
eum  condemnat ; before,  then,  the  introduction  of  the  actio  in 
factum,  there  was  no  remedy,  but  in  the  return  of  the  specific 
object  sued  for.  The  inference  will  therefore  undoubtedly 
be,  that  the  actio  in  factum  would  only  be  brought  where  the 
plaintiff  wished  to  recover  the  specific  object,  and  would  only 
then  be  effective  under  the  supposition  of  such  object  being  still 
extant ; for  if  the  mensa  argentea,  for  instance,  had  been  mdted 
down,  the  plaintiff  would  clearly  reap  no  fruits  from  his  judgment 
in  an  action  in  jus  concepta . 


§ 2017. 

Now  the  action  in  the  alternative,  or  in  factum.  Was  either  for  Actio  in  factum 
a certain  or  incertain  sum  of  money,  if  for  a res  certa  the  form  for  a **• 
concluded — Judex  Numerium  Negidium  Aulo  Agerio  sestertium  x * *** 
Milia  condemna : si  non  paret,  absolve ; but  if  for  a res  incerta, 
then  Ac  signification  was  duplex,  cum  pr a finitione,  vulgarly  Praefinitio  and 
termed  cum  taxatione,  or  cum  infinitione .l 


taxatm. 


Res  certa. 

Mjus  index  Numerium  Negi - 
oaf  Aulo  Agerio  dumtaxat  x 
condemna:  si  non  paret, 


Res  incerta. 

Quanti  ea  res  erit,  tantam 
pecuniam  judex  Numerium  Ne- 
gidium Aulo  Agerio  condemna: 
si  non  paret , absolvito . 


:l#rbereupon  Gaius  says,  the  judge  must  give  his  judgment  for 
g&XBTtsdn  sum,  though  none  be  mentioned  in  the  action ; but 
•it  is  so  mentioned,  he  has  no  discretion,  but  must  pro- 
judgment for  that  exact  sum,  neither  more  nor  less, 
pain  of  making  the  suit  his  own.  But  if  a taxatio  be 
' he  cannot  give  judgment  for  a sum  above  that  amount, 
under  the  like  risque $ he  may,  however,  adjudge  a less  sum. 

t 

~*T hm  word  praefinitio  is  in  Gaius,  but  the  word  infinitio  has  been  introduced  bp 

way  of  contrast.— .It. 
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It  further  appears,  from  the  very  imperfect  passage  which  f 
that  if  the  plaintiff  lay  a sum  above  the  value,  he  loses  his 
nor  will  he  get  a new  trial,  nec  a pratore  in  integrum  resti 
except  under  certain  peculiar  circumstances  set  out  in  the 
this  is  clearly  in  prevention  of  fraud,  and  lest  plaintiffs 
unfairly  estimate  their  damage  at  the  defendentes  expense.1 


§ 2018. 

General  divisions  of  actions  according  to  the  Institu 


In  ret 


First  Division. 

Acno. 
* 


In  pen 


Civilis . 


Third  Division. 

Acno. 

* 


Second  Division. 

Acno. 

* - - 


Fourth  Division. 
Acno. 


Rei  pmeqvmhe.  Poena  persecutors.  In  simplum — duplum— triplum 


Fifth  Division. 

Acno. 

t K N 

Bona  fidei. 


Sixth  Division. 
Acno. 


Arbitraria . 


§ 2OI9. 

In  order  to  point  out  with  more  precision  the  re 
cable  to  a particular  right,  actions  are  designated  accord 
object  to  be  obtained  by  them,  or  the  right  which  they 
actions  may  therefore  be  ranged  under  two  great  he 
toria  and  Possessoria ; the  nrst  description  includes 
rights  to  which  the  plaintiff  has  a claim,  the  object  of 
acquisitive,  the  latter  to  those  already  in  possession.  It 
then,  that  the  former  are  by  far  the  most  important,  and  ] 
more  frequent  occurrence,  since  a plaintiff  is  more  dispoi 
bring  his  action  to  acquire  possession  of  a right,  than  { 
confirmation ; in  other  words,  the  action  is  usually  bt 
against  the  possessor,  to  compell  him,  as  defendent,  to  \ 
his  right  of  possession  ; the  possessory  action  applies  wha 
by  an  overt  act  infringes  the  right  of  possession  of  anotlu 
interfering  with  the  peaceful  enjoyment  of  it.  These,  thd 
the  leading  distinctions  between  actiones  possessoria  and  petii 

1 Vide  poit  Plurii  Petitioj  I.  4,  6,  $ 33 } Gaius,  4,  § 53  ; C.  3,  10.  1 
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1 § 2020. 

Actions  arise  out  of  either  nominate  or  innominate  contracts  ; 
the  latter  are  actiones  in  factum — pr  a scriptis  verbis  or  ex  lege , 
that  is  to  say,  expressly  given  by  some  law,  or  an  invention  of 
the  jurists : in  the  first  case,  a particular  name  is  attached  to  it, 
or  it  is  not,  in  which  latter  case  it  is  termed  a condictio  ex  lege . 

Sometimes  nevV  laws  give  a right  of  action  where  none  before 
existed,  without,  however,  prescribing  the  sort  of  action,  so  that 
such  action  cannot  be  looked  upon  as  one  of  a ^enus  of  actions 
already  introduced,  and  bearing  distinctive  denominations  j hence 
they  have  obtained  the  style  of  condictiones  ex  lege , viz.,  ex  ilia 
lege , qua  introducta  erat  actio . Thus  Paulus1  says, — Si  obligatio 
lege  nava  introducta  sity  nec  cautum  eadem  lege,  quo  genere  actionis 
experiamur , ex  lege  agendum  est .*  Examples  of  this  are  sufficiently 
abundant,  thus,  Cond.  ex  L.  xxxv  § ult.  C.  de  donat  ( viii . liv.  v .) 
allows  an  action  on  a gift  made  nudis  verbis  only.  Cond.  ex 
L . xc.  de  revoc . donat . ( vtii . hi.  *r.)  allows  the  revocation  of  a 
gift  by  reason  of  the  ingratitude  of  the  donee. 

Now,  when  an  action  has  been  introduced  by  jurists,  it  is 
either  expressed  or  implied  in  a law,  that  is  to  say,  they  have 
extended  an  action  expressly  mentioned  in  a law  to  another  and 
analogous  case,  retaining  the  denomination,  or  deduced  it  from 
principles  of  equity.  In  the  first  case  it  is  more  properly  termed 
utilis , in  the  latter  in  factum . 

Positive  laws  give  the  pupill  a right  of  action  against  his  tutor, 
termed  actio  tutela  \ the  jurists  thereupon  infer  that  this  extends 
by  implication  in  favor  of  a minor  against  his  curator,  and  term 
this  actio  tutela  utilis. 

The  actiones  in  factum  are  either  pr ascriptis  verbis  ox  in  fac- 
tum stride  if  they  arise  out  of  a different  source.  Thus  the 
action  on  a contractus  permutationis  is  an  actio  in  factum  praescrip- 
tis verbis  ; but  if  on  a quasi  delictum , it  becomes  sensu  stricto  an 
actio  in  factum } 


§ 2021. 

The  right  of  action  descends  either  from  the  strict  law,  or  the 
edict  of  the  magistrate,  competent  in  this  behalf,  who  is  usually 
the  praetor.  The  first  are  denominated  civiles ; the  latter, 
ex  jure  honorario  are  pratoria  and  adilitia . Of  the  first  descrip- 


1 P.  13,  a,  1.  * Hopfner,  $ 1077,  1079,  1082,  1084, 

* Wcstenberg  de  cautis  obligationum,  1090,  vide  post. 
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tion  are  the  actiones  mutui,  commodati , empti,  venditi , &c.,  founded, 
as  they  are,  upon  civil  law  : but  of  the  second  is  the  actio  hypothe- 
caria,— de  constituta  pecunia , with  many  others. 


The  division  of 
actions  into  di- 
rectae, vulgares, 
fktitiae,  utiles. 


Directae  actiones 
descend  from 
the  civil  law. 

Ficdtia  synony- 
mous with  utilis. 


Condictiones 
required  no 
Action. 


The  feigned 
heir. 


Fiction  in  a real 
action. 


In  a personal 
action. 

Fictio  bon. 
vend. 


§ 2022. 

So  for,  the  terms  certa  et  incerta  formula  applied  generally  to 
the  object  of  the  action  ; but,  in  addition  to  this,  the  action  might 
be  directa , otherwise  vulgaris ,x  or  utilis.  Whether  the  remedy 
was  of  one  or  the  other  nature  depended,  in  feet,  on  the  intentu . 
if  direct,  then  there  was  in  the  demonstration,  some  word  which 
marked  the  distinction  ; — as,  for  instance  : Quod  Agerius  fundum 
vendidit  . . . mensam  deposuit  etcetera , which  pointed  at  the  arta 
venditi , or  depositi : por  could  this  be  inferred  from  the  intentis 
which,  in  either  case,  ran  . . . fundum  . . . dare  oportere  ...  dare 
facere  oportere  ex  fide  bona , etc.*  But,  in  the  edict,  there  appears 
to  have  been  no  form  expressly  applicable  to  one  or  the  other. 
The  directa  actiones  proceded  from  the  civil  law,  the  utiles  were 
invented  to  supply  a remedy  : Quotiens  deficit  actio  vel  excepts 
utilis  actio  vel  exceptio  danda.*  This  utilis  actio  was  introduced 
by  a fiction  ; hence,  fictitiq  is  synonymous  with  utilis.  Gaius  has 
an  intire  title  de  fictionum  usu , and  thus  he  writes  : — Item  in  a 
forma  qua  publicano  proponitur , talis  fictio  est , ut  quanta  pecunia 
olim , si  pignus  captum  esset , id  pignus  is , a quo  captum  erat , luere 
deberet , tantam  pecuniam  condemnetur.  The  pignus  was  held  to 
have  been  distrained,  and  the  action  lay  for  its  value  j that  is,  for 
the  amount  actually  due  ; but  no  fiction  was  used  in  condictions: 
itaque  simul  eas  formulas  quibus  pecuniam  aut  rem  aliquam  nobs 
dare  oportere  intendimus,  sua  vi  ac  potestate  valere,  ejusdem 
natura  sunt  actiones  commodati , fiducia , negotiorum  gestorum  et  alie 
innumerabiles. 

The  species  of  fictions  contained  in  some  sorts  of  actions,  arc 
different  from  those  in  others.  He  who  claims  the  edictal  bonsrum 
possessio , feigns  himself  to  be  the  heir  by  the  Servian  action ; for  be 
has  no  direct  action,  inasmuch  as  he 'succedes  into  the  place  of  the 
defunct  pratoria , and  not  legitimo  jure.  Thus,  in  a real  action, 
the  form  runs  :4 — Judex  esto , si  Aulus  Agerius , the  plaintiff,  Lias 
Titio  bares  esset , tum  si  fundum  de  quo  agitur , ex  jure  quiritium 
ejus  esse  oporteret , et  rel. ; but  if  the  action  be  personal,  then,- 
Tum  si  paret  Numerium  Agerium  Aulo  Agerio  sestertium  Milia  dare 
oportere  et 'reliqua.  In  like  manner  the  bonorum  emptor  sues  * 
fictitious  heir,  converting  into  his  own  person  the  condemnation 
of  him  who  has  bought  the  goods ; that  is,  he  sues  that  his  ad 
sary  be  condemned  to  give  to  him  that  which  was  the  property  of 
the  other,  or  that  which  the  other  ought  to  render,  dare  oporten, 

T.  iS,  5,46.  *P.  19,  5,  »1. 

2 Gaiu*  4,  § 34.  4 Gaiu*  4,  % 34. 
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to  himself.  This  fiction  is  termed  Rutiliana , after  the  praetor 
Rutilius,  who  is  said  to  have  introduced  the  bonorum  venditio . 
Again — he  who  has  not  as  yet  acquired  a title  by  usucapion,  to  an 
object  regularly  delivered  to  him,  but  whereof  he  has  lost  the 
possession,  feigns  the  usucapion  to  have  been  perfected,  and 
accordingly  frames  his  intentio  thus  : Judex  esto . Si  quem  hominem , 
Aulus  Agerius  emit,  et  is  ei  tradi dus  est , anno  possidis  set  turn  si  eum 
hominem  de  quo  agitur , ejus  ex  jure  quiritium  esse  oportere . 

The  Roman  citizenship  could  be  feigned  by  or  to  a peregrinus , 
in  cases  where  it  was  equitable  that  he  should  have  a remedy, 
as  in  the  case  of  theft  : Judex  esto . Si  paret , ope  consiliove  Dionis 
Hermai  filii , furtum  factum  esse  patera  aurea , quam  oh  rem , si  civis 
romanus  esset  pro  fure  damnum  decidere  oportere ; and  in  like 
manner,  in  cases  of  damni  injuria , under  the  Aquilian  law,  where 
the  peregrinus  was  plaintiff  or  defendent. 

The  fiction  whereby  one  who  is  termed  not  to  have  suffered  a 
capitis  deminutio , is  similar  to  the  last  $ because  a woman  by  co- 
emption, or  a male  by  arrogation,  ceases  by  the  civil  law  to  be 
obligated  ex  contractu , and  cannot,  therefore,  be  sued  directed  To 
prevent  a miscarriage  of  justice,  then,  which  might  easily  occur, 
by  a person  procuring  him  or  herself  to  be  adrogated  or  coempted 
in  fraud  of  creditors,  the  actio  utilis  procedes  upon  the  principle 
of  rescinding  or  ignoring  such  capitis  deminutio . 

Gaius1 *  cans  these  actiones  utiles,  but  Ulpian  fictitia.  The  term 
utilitas  has,  also,  a larger  signification  5 namely,  that  extension  of 
a legal  principle  which  results  from  the  practical  want  of  a 
remedy.* 

Savigny  thinks,  perhaps  correctly,  that  the  actio  utilis  which 
flowed  out  of  an  actio  legitima , was  always  based  on  a fiction,  evi- 
dent on  the  face  of  the  process  $3  but  that  such  fiction  was  not 
apparent  in  the  intentio  of  a utilis  actio  pratoria .4  Probably,  in 
this  latter  case,  there  was  no  fiction  at  all. 

We  find  actiones  described  as  utiles,  which  are  personal  as  well 
as  real,  as  well  penal  as  those  which  aim  at  the  acquisition  of  the 
property  on  either  side  unchanged. 

Many  actiones  utiles  occur  in  the  later  law,  which  are  based 
upon  the  fiction  of  an  old  legis  actio , every  trace  of  which  is 
lost.5 

There  is  still  another  and  perfectly  different  signification  applied 
to  the  terms  directa  and  utilis ,6  and  that  is  when  one  gives  to 
another  a power  of  attorney  to  sue  in  his  name,  or  has  ceded  his 


1 § *53;  I.  1,13»  $ 4i  Ulp. 

*8,  $ 12.  N.B.  These  are  all  actiones 
utiles,  founded  on  old  civil  law  actions. 

• Savigny  Syst.  vol.  1,  § 15,  p.  56 ; Id. 

5»  S a,S»  P-  7** 

9 Muhlenbruch  cession,  p.  150. 

• P.  20,  1,  i,  % a;  P.  10,  6,  1,  pr.j 
Vat.  frag.  | 90. 


* Gaius  4,  § 10,  li,  31,  31,  33. 

• Zoller  will  have  it  that  utilis  actio  sig- 
nifies no  more  than  that  there  is  a right  of 
action,  and  that  it  is  never  a technical  ex- 
pression : upon  what  data,  it  is  left  for  the 
ingenuity  of  the  student  to  imagine. 
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The  division  of 
actions  into 
in  personam  and 
in  rem. 


Vindicationes 

condictiones. 


The  texts  of 
Justinian  and 
Gaius  respecting 
the  division  of 
actions  into  real 
and  personal. 


right  of  action  to  such  person  ; now  in  the  first  of  these  cases,  the 
plaintiff  is  said-  directe  agere — actione  directa  experire , but  in  the 
second,  actionem  utilem  habere.  Thus,  on  the  sale  of  an  inheri- 
tance, the  vendor  is  under  the  obligation  ad  cedendas  actiones , to 
give  him  a power  of  attorney  to  collect  the  outstanding  debts,  on 
which  the  purchaser  can  procede  directe  against  the  debtors,  but 
in  default  of  it,  he  must  bring  his  action  utiliter  against  such 
debtors  of  the  estate. 


% 2023. 

With  respect  to  the  intrinsic  nature  of  the  actions  themselves, 
the  distinction  is  again  duplex,  some  as  arising  out  of  contract  or 
delict,  and  therefore  attaching  peculiarly  to  the  person  of  the 
defendent,  and  requiring  him  dare  facere  prastare  oportere,1  are 
termed  in  personam , and  as  these  actions  are  based  on  contract  or 
promises,  they  differ  from  those  the  subject  matter  of  which  is 
some  tangible  corporeal  or  incorporeal  thing  aut  utendif  aut 
utendi  f ruendi,  eundi , agendi , aquam  ducendi , vel  altius  tollendi  vel 
prospiciendi . These  actions  are  termed  in  rem , but  otherwise 
vindicationes , while  those  which  are  personal  are  termed  condic - 
tiones .3  With  respect  to  this  word,  Justinian  tells  us4 — Appella - 
mus  autem  in  rem  actiones , vindicationes  ; in  personam  vero  actiones , 
quibus  dare , aut  facere  oportere  intenditur  condictiones.  Condicere 
enim  est  denuntiare , prisca  lingua ; nunc  vero  abuse  dicimus , con- 
dictionem actionem  in  personam  esse , qua  actor  intendit  dare  sibi 
oportere . Nulla  enim  hoc  tempore  eo  nomine  denunciatio  fit.5  The 
distinction  is  clearly  drawn  by  both  Justinian  and  Gaius,  the 
former  being  a mere  amplification  of  the  latter. 


Definition  of  the  Institutes,  4, 

6,§i. 

Omnium  actionum  quibus  in- 
ter aliquos  apud  judices  arbitrosve 
de  quaque  re  quaritur , summa 
divisio  sic  duo  genera  deducitur 
aut  enim  in  rem  sunt,  aut  in 
personam.  Namque  agit  meus 
quisque  aut  cum  eo  qui  ei  obli- 
gatus est,  vel  ex  contractu  vel 
ex  maleficio,  quo  casu  proditae 

1 Gajus  4,  ^ 1. 

4 1.4*  M 15. 

* Paul,  in  Coll.  L.  L.  Mos.  2,  6 j Aurei. 
Viet,  de  C*s.  16  ; C.  Th.  *,  4,  2 ; C.  Th. 


Definition  of  Gaius,  4,  § 1, 

3. 

Si  qu ceramus  quot  genera  ac- 
tionum sint,  verius  videtur  duo 
esse,  in  rem  et  in  personam  . . 
In  personam  actio  est  quotiens 
cum  aliquo  agimus,  qui  nobis 
vel  ex  contractu  vel  ex  delicto 
obligatus  est,  id  est  cum  inten- 
dimus dare,  praestare  oportere. 
In  rem  actio  est,  cum  aut  cor- 

2,  4,  4 ; Symmach  epist.  io.  52.  Denun- 
ciatio was  the  mode  of  commencing  a suit. 
The  citation  was  made  by  simple  declara- 
tion of  the  form  of  action  before  a com- 
petent authority,  and  dates  in  the  age  of 
Marcus  Aurelius. 
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sunt  actiones  in  personam,  per 
quas  intendit,  adversarium  ei  dare 
aut  facere  oportere  et  aliis  qui- 
busdam modis ; aut  cum  eo  agit 
qui  nullo  jure  ei  obligatus  movet 
tamen  alicui  de  aliqua  re  contro- 
versiam: quo  casu  prodit  ce  ac- 
tiones in  rem  sunt,  veluti  si  rem 
corporalem  possideat  quis,  quam 
Titius  suum  esse  affirmet , et  pos- 
sessor dominum  se  esse  dicat ; nam 
si  Titius  suum  esse  intendat  in 
rem  actio  est. 


poralem  rem  intendimus  nostram 
esse  aut  jus  aliquod  nobis  com- 
petere. 


The  amplification  of  Justinian  can  hardly  be  called  an  improve- 
ment. Ulpian  is  still  shorter,1  Actionum  genera  duo  sunt , in  remy 
qua  dicitur  vindicatio , et  in  personam , qua  condictio  appellatur . 


§ 2024. 

Actiones  in  rem  are  subdivided  into  civiles  and  pratoria , the 
former  being  based  upon  laws,  senatus  consulta , and  constitutions 
of  the  various  emperors,  and  the  latter  on  edict  of  honorary  law  of 
the  praetor. 

The  Emperor  Justinian  added  to  these  a third  species  of  action, 
termed  mixta.* 

The  actiones  civiles  consisted  in  rei  vindicatio , the  actio  in  rem 
utilis , the  hereditatis  petitio , the  actio  confessoria , and  the  actio 
negatoria . 

The  oldest  action  which  remained  in  use  was  the  rei  vindi- 
catio, which,  with  some  formular  modification,  was  retained  in  the 
centum  viral  court.  This  being  an  old  legis  actio , it  is  more  con- 
venient to  describe  it  first. 


§ 2025. 

The  ancient  form  of  the  actio  rei  vindicationis  supposed  a 
species  of  battle  or  fight,  ultimately  settled  by  judicial  inter- 
position.3 Before  this  action  could  be  commenced,  it  was 
requisite  to  ascertain  which  of  the  two  parties  was  in  actual 
possession^  as  in  the  case  of  a moveable  thing,  or  landed  property, 
or  in  constructive  possession,  such  party  to  the  suit  thereupon 
became  the  reus  or  defendent,  and  under  the  obligation  of  giving 
vindicia  or  security  to  the  actor  or  plaintiff.  Occasionally  this 
was  also,  as  may  be  easily  conceived,  a matter  of  dispute,  and 

1 P.  44,  7,  »5,  pr.  * Gaius  4,  § 15  j (Ascon)  in  Vcrrin  a, 

* I.  4,  6,  ^ 2C,— of  the  anoTaiic  of  i,  45,  p.  191,  Orell. 
which,  see  post. 
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thereupon,  the  lis  vindiciarum  arose  before  the  praetor,  who 
assigned  the  possession  by  an  interlocutory  decree,  to  him  who 
44  showed  cause”  the  most  to  his  satisfaction,  obliging  him 
to  give  the  plaintiff  satisdation  or  security  that  the  object 
should  not  be  deteriorated  in  the  interim.  If  the  action  were  in 
rem  for  a chattel,  which  could  be  readily  transported  from  place  to 
place,  it  must  be  vindicated  in  the  legal  form.1  For  this  purpose 
it  must  be  produced  in  court,  and  the  property  in  it  claimed  by 
both  parties  by  their  placing  their  hands  upon  it. 

This  injectio  manuum  is  often  alluded  to,8  and  termed,  in  the 
law  of  the  Twelve  Tables,  in  jure  manum  conserere ,3  the  form  is 
preserved4  in  Gaius  and  elsewhere : Hunc  ego  hominem  (rem) 
meum  esse  aio  secundum  suam  causam , sicut  dixi  ecce  tibi  vindictam 
imposui ; or, — Hunc  hominem  (rem)  ex  jure  quiritium  meum  esse  aio 
ejusque  vindicias  mihi  dari  postulo ; at  the  same  time  laying  a stick 
or  rod  termed  festuca  5 upon  the  object,  typical  of  a spear,  because 
a title  by  acquisition  in  war  was  considered  the  best  which  could 
be  had.  For  a like  reason,  a spear  was  set  up  at  auctions  typical 
of  the  sale  of  plunder  taken  in  war,  and  which  was  accustomed 
sub  hasta  vendi , hence  the  term  sub  hastatioS*  For  a like  reason  a 
spear  was  always  set  up  in  centumviralibus  judiciis . 

At  this  stage  of  the  procedings  it  was  competent  to  the  other 
party  either  to  remain  silent,  or  to  give  way,  in  which  cases  the 
praetor  adjudged  a temporary  possession  to  the  first  party  until 
final  judgment.  If,  on  the  other  hand,  he  intended  to  dispute  it, 
hominem  sive  rem  corripieris , laying  his  hands  on  the  object,  he 
added,  Et  ego  hunc  hominem  (rem)  meum  (meam)  esse  aio  ejusque  vin- 
dicias mihi  conservari  postulo . The  praetor  then  interposed,  order- 
ing both  to  remove  their  hands,  Mittete  ambo  hominem  (sive  rem), 
and  the  former  then  demanded,  Postulo , anne  dicas  qua  ex  causa  vin- 
dicaveris ? to  which  he  replied,  Jtts  peregi  sicut  vindictam  imposui . 
The  former  then  resumed,  Quando  tu  injuria  vindicavisti  D ieris 
sacramento  te  provoco , to  which  the  latter  answered,  Similiter  ego  te, 
and  I do  the  like  ; which  very  form  has  been  preserved  down  to 
the  present  day  in  English  actions,  and  termed  44  adding  the 
similiter .”  The  praetor  then  interposed  a second  time,  declaring, 
Sjui  nec  vi  nec  clam  nec  precario  possidet  ei  vindicias  dabof  and  pro- 
ceded  to  examine  to  whom  an  interimistic  possession  ought  of 
right  to  be  assigned,  and  ended  by  decreeing  that  the  other  should 
give,  prades  litis  et  vindiciarum , security  for  the  object  and  its 
increments,  to  the  adverse  party ; taking  in  addition,  from  both, 

4 Festuca  means  a barley- straw  or  stipula, 
a stalk  or  twig,  such  as  those  with  which 
birds  build  their  nests.  Piin.  io,  41,  and 
l8|  27  ; also  virga  Plut.  in  opusc.  de  his 
qui  sero  a numine  puniuntur. 

• h.  op.  S >4»7- 
7 Sigon  de  Judk.  1,  lx. 


1 Si  in  rem  agebatur,  mobilia  et  moven- 
tia, quae  modo  in  jus  adferri  adducive 
possent,  in  jure  vindicabantur  ad  hunc 
modum,  1.  c.  § x6. 

* Ovid.  Am.  1,  4 et  2 ; Mart.  Ep.  1,  5 5 
Virg.  /En.  10,  419. 

3 A.  Geli.  N.  A.  ac,  xo. 

4 Gaius  4,  § 16,  16. 
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preedes  sacramenti , a solemn  obligation,  that  both  parties  had  made 
a public  cession,  and  would  make  over  the  penal  sum  to  the  pub- 
lic treasury.  The  matter  then  stood  over  until  the  right  came  on 
to  be  tried  in  the  usual  course. 


§ 2026. 

The  rule  which  the  praetor  followed,  in  giving  this  interimistic  Rule  for  assign- 
possession,  depended  on  the  cause  shown  5 and,  however  much 
he  was  at  liberty  to  use  his  discretion  in  such  matters,  he  was, 
nevertheless,  under  the  obligation  of  doing  so,  subject  to  certain 
general  rules  of  law.  Thus,  in  the  case  of  a man  where  one 
asserts  that  he  is  free,  the  other  that  he  is  a slave,  the  adsertor 
Ubertatis  is  intitled  to  the  temporary  possession  because  the  pre- 
sumption must  always  run  in  favorem  libertatis .l  Again,  in  the 
case  of  immoveable  property,  the  presumption  lies  in  favor  of 
the  tenent,  because,  in  pari  causa  melior  est  ratio  possidentis , 
with  which  the  rule  of  English  law  coincides,  and  requires  that 
the  plaintiff  show  a better  title,  in  order  to  enable  him  to  claim 
judgment  in  ejectment. 


§ 2027. 

Thus  far  the  proceding  applied  to  objects  capable  of 'innate  The  lit  de 
motion  or  of  being  moved,  se  moventia  or  mobilia ; but  where  the  Jppncd*to*im- 
object  is  immoveable,  as  land  or  the  like,  a symbolical  seisin  must  moveables, 
of  necessity  be  substituted. 

Originally,  then,  the  litigant  parties,  accompanied  by  the  com-  The  early  ' 
petent  authority,  betook  themselves  to  the  site  in  dispute,  where  .epoch  j"  thc . 
a fictitious  contention  took  place,  and  the  interimistic  possession  ofthevindi- 
was  awarded  on  the  spot  itself  to  one  or  other  of  the  claimants,  catio. 
and  hence  the  ex  jure  manu  consertum  a practice  as  old  as  the 
Twelve  Tables,  in  which  we  find  si  qui  in  jure  manum  conserrunt. 

The  continual  extension  of  the  Roman  State,  and  especially  of 
the  boundaries  of  Italy,  soon  rendered  the  strict  observance  of 
this  formality  in  the  highest  degree  as  convenient,  and  led  to  a 
relaxation  of  the  rule. 

It  has  been  premised  that  when  the  object  could  without  in- 
convenience be  produced  in  court  it  was  done,  otherwise  a part  of 
it,  by  a legal  synecdoche,  was  held  to  represent  the  whole.  The  Second  epoch  in 
parties  were  consequently  allowed  to  go  together  from  the  court  to  the  law  and 
the  spot  in  question ; and  having  there  gone  through  the  formality  e 

of  a combat,  to  take  thence  a part  of  the  object  in  dispute,  as  for 
instance,  a portion  of  a column,  one  sheep  or  goat  from  a flock, 


1 Halifax,  B.  3,  p.  1 1 1,  citet  the  unjust  to  Virginius,  the  vindex.  There  it  a long 

judgment  of  Appius,  Liv.  3,  who  atsigned  article  upon  this  judgment  in  Savigny’t 

the  temporary  pottctdon  of  Virginia  to  Zeitschrift,  vol.  1,  4,  3. 

Claudius,  the  adsertor  servitutis,  instead  of  * A.  Cell.  N.  A.  so,  9. 
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Vindiciarum 

sumptio. 


Third  epoch  in 
the  law  and 
practice  of  the 
▼indicatio. 


nay,  even  a tuft  of  hair  or  wool  was  taken  therefrom,  and  the 
vindication  proceded  as  if  in  the  presence  of  the  whole  object 
The  same  rule  applied  to  land,  a house,  or  inheritance,  by  a clod 
of  earth,  a tile,  or  some  portion  of  the  inheritance  being  produced,  , 
and  which  was  held  to  be  sufficient  to  satisfy  the  law.1 * * 

This  proceding  was  termed  vindicias  sumere ; * and  the  wit- 
nesses who  assisted  at  the  transaction,  superstites .5  It  had  foria 
object  the  preservation  as  far  as  practicable  of  the  old  principle, 
which  required  the  trial  to  take  place  in  the  presence  of  matter  ia 
issue.  Nor  was  the  festuca  or  rod  forgotten,  with  which  one  or 
the  other  party  was  feigned  to  have  won  the  possession  from  the 
other  by  force  and  arms.  This  practice  has  not  long  been  disused 
as  a mode  of  transferring  land  in  England.  Coincidence  in  so 
fantastic  a formality  furnishes  a pretty  strong  presumption  of  the 
source  whence  it  flows  5 the  jnore  so  as  it  is  traceable  in  the 
transfer  of  copyholds  at  the  present  day,  where  the  admission  k 
44  by  the  rod,  according  to  the  custom  of  the  manor,”  the  copy*  1 
holder  seizing  the  wand  in  the  hands  of  the  steward,  who  admit 
him ; the  rod  and  clod  are  again  traceable  in  the  symbolical  de- 
livery or  conveyance  of  land,  inter  vivos.4 

Time  tended,  however,  to  render  the  formality  connected  wkh 
the  vindication  of  land  yet  more  simple  5 the  previous  appearance 
of  the  litigant  parties  in  court  was  dispensed  with,  and  they  wen 
permitted  to  procede  at  once  to  the  locus  in  quoy  there  to  fulfill  the 
necessary  formalities,  and  then,  first,  to  appear  before  the  prztor, 
feigning  to  have  gone  thither  and  back  at  his  instance.5  Cicero5 
terms  this  deductio  qua  moribus  fit ; and  the  expression,  ex  comati 
virnfierif  equivalent  to  the  vis  civilis  et  festucaria  of  Gellius.1 

The  last  step  in  the  simplification  of  this  form  of  action  for  the  j 
recovery  of  land  was  taken  under  the  emperors  5 a clod  of  earth 
was  simply  brought  in  by  the  parties  to  represent  the  land,  or  i- 
tile  to  represent  the  house,  and  the  cause  then  proceded  in  Ae 
same  way  as  in  the  recovery  of  moveables,  where  part  of  1 
column  represented  the  whole,  a single  sheep  or  goat  a flock,  of 
even  some  wool  or  a hair  taken  therefrom,  or  in  the  case  of  an 
inheritance,  some  object  forming  a part  thereof.  9 

It  is  curious  thus  to  trace  the  history  of  a fiction,  and  to 


1 A.  Geli.  N.  A.  20,  10.  Vindicia  id 
est  correptio  manus  in  re  atque  in  loco 
pnesenti  apud  praetorem  ex  xii  Tab.  fiebat 
in  quibus  ita  scriptum  est, — Si  qui  in  jure 
manum  comtrunt. 

* Cic.  pro  Muraena,  12,  14 j Varro  de 
L.  L.  C.  64. 

* Festus  ▼.  superstites  et  vindiciae. 

4 Vide  writ  of  right  Bl.  com.  3,  p.  193  ; 
also  quando  hasta  vel  aliud  corporeum  quid- 

libet porrigitur  a domino  se  investituram 
facere  dicente;  quae  saltem  coram  duobus 
▼asallis  sollemniter  fieri  debet,  F.  2,  2, 
vide  Bl.  com.  2,  20,  advocem  investitures. 


9 Cic.  pro  Muraena,  12. 

9 Pro  Tullio,  20,  16  j pro  Csos^  k 
7,  3*- 

7 Pro  Cxcina,  8. 

• N.  A.  20,  10,  sed  vide  Savignf  tub 
schrift  xi.  287-304.  Keller  errowedf 
makes  the  deductio  quae  morihus  ft 
from  the  form  of  vindicatio  fer  ufrma** 
connecting  it  with  the  form  per  tfsasenn* 
vide  et  Walter  Ges.  de  R.  R.  S 
n.  11.  j 

9 Gaius  4,  $ 17.  J 
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observe  how  fer  it  may  depart  from  the  reality  before  all  trace  of 
it  is  utterly  lost. 

It  may  be  asked,  why  all  vestige  of  an  obsolete  fiction  was  not  at 
once  abolished  by  a measure  permitting  the  parties  at  once  simply 
to  declare  that  the  one  claims  from  the  other  the  ownership  of  a 
stated  thing  or  piece  of  land,  as  has  been  done  in  this  country 
with  respect  to  the  action  of  ejectment,  under  the  new  Common 
Law  Procedure  Act?1  The  answer  is  easy.  That  in  the 
Roman  State  especially,  every  legal  form  was  connected  with  that 
which  was  once  a reality,  and  that  it  involved  less  difficulty  to  ad- 
here to  known  and  admitted  forms,  and  gradually  to  accommodate 
them  to  a changed  state  of  society,  than  to  upset  all  the  incidents 
connected  with  them  by  a sudden  change,  which  must  ever  tend 
to  unsettle  the  law  ana  practice  of  the  courts  ; all  nations  have, 
therefore,  found  it  more  advisable  to  let  the  one  glide  into  the 
other,  than  to  adopt  any  abrupt  measure  which  might  disturb  the 
practice  and  affect  former  decisions  ; and  it  is  upon  this  ground 
that  many  consider  the  abolition  of  the  conveyance  by  fine  and 
recovery  inconvenient.  It  is  difficult  to  see  the  objection  to  the 
fiction  of  John  Doe  and  Richard  Roe  in  the  English  action  of 
ejectment,  where,  by  the  fiction  of  a lease,  the  title  to  land  was 
brought  within  the  jurisdiction  of  a common  law  court,  by  feign- 
ing a chattel  interest ; or,  to  the  fiction  of  trover,  whereby  the 
plaintiff  was  feigned  to  have  casually  lost  a thing  out  of  his  posses- 
sion, and  the  defendent  to  have  found  and  converted  it.  A cur- 
tailment of  court  and  other  fees  and  expenses  on  the  intermediate 
steps  is  the  real  desideratum,  and  not  the  abolition  of  fictions, 
which  is  as  good  as  any  other  means  which  can  be  devised,  because 
they  answer  all  the  purposes  of  the  simpler  reality,  and  have, 
moreover,  the  advantage  of  expansion,  extension,  and  elasticity ; 
hence  it  is  not  always  advisable  to  sweep  off  old  established 
fictions,  and  thereby  unsettle  a practice  definitely  ascertained  and 
known,  and  deprive  the  law  of  its  own  natural  logical  develop- 
ment. 


§ 2028. 

Gradually,  almost  every  vestige  of  the  original  vindication 
vanished ; and  it  was  then,  first,  that  a novel  form  was  given  to 
this  action  of  vindication,  nevertheless,  not  altogether  without  the 
help  of  another  fiction,  in  which  a sponsion  was  substituted  for  the 
former  sacramentum  and  the  vindicia. 

The  plaintiff  who  claimed  the  object  as  his  property,  jure  qui- 
ritioy  challenged  the  possessor  to  wager  a certain  sum  of  money  to 
be  paid  to  him  in  case  he  should  turn  out  to  be  in  the  right ; 
whereupon  the  defendent  was  compellable  to  stipulate,  and  give 
security  for  the  delivery  of  the  object  in  issue  together  with  its  in- 

1 15  & 16  Vic.  76. 

VOL.  III.  X X 
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crements.  The  immediate  question  in  issue  before  the  court»  and 
claim,  was  upon  the  sponsion ; nevertheless,  upon  judgment  being 
given,  the  money  was  not  practically  demanded,  but  the  plaintiff 
took  advantage  of  the  option  contained  in  the  judgment,  to  demand 
and  have  the  object  itself,1 *  contrary  to  the  practice  followed  in  the 
English  action  of  debt  and  detinue,  in  which  liquidated  damages 
are  inforced.  The  plaintiff  or  petitor  appearing  before  the  prx- 
tor,  addressed  the  defendent  in  the  words, — Fundus , qui  est  in 
agro,  qui  sabinus  vocatur ? eum  ego  ex  jure  quiri tium  meum  esse  aioy 
inde  ibi  ego  te  ex  jure  manum  consertum  voco . Should  the  defendent 
thereupon  give  way,  the  praetor  adjudged  the  possession  of  the 
land  in  question  to  the  plaintiff j if,  on  the  contrary,  he  intended  to 
defend  his  possession,  he  replied, — Unde  tu  me  ex  jure  manum  con- 
sertum vocasti , inde  ibi  ego  te  revoco ; hereupon  the  praetor  inter- 
posed with, — Superstitibus  pr a sentibus  istam  viam  dicoy  inite  viam ; 
and  shortly  added,  redite  viam.  The  meaning  of  which  address 
was,  that  the  litigant  parties  should  go  with  the  witnesses  to  fetch 
a clod  of  earth  in  order  that  the  question  might  be  tried ; and  it 
being  feigned  that  they  had  complied  with  this  order,  the  officer 
of  the  court  led  them  back,  and  the  cause  proceded,  the  praetor 
decreeing  possession  or  vindicia  to  him  whom  he  considered 
intitled  thereto  by  the  formula, — Unde  tu  illum  dejecistiy  quum  nec  viy 
nec  clamy  nec  precario  possideret , eo  illum  restituas  jubeo.z  This 
interlocutory  point  in  the  cause  having  been  decided,  he  who  was 
excluded  from  the  possession  was  heard.  The  plaintiff,  however, 
commenced  with  the  question, — Quando  te  in  jure  conspicioy  postulo 
anne  sies  auctor  ?3  If  no  answer  was  given  to  this  by  the  defen- 
dent the  cause  was  at  an  end ; if,  on  the  contrary,  he  denied,  the 
praetor  ordered  him  ad  sacramentum  provocarey  to  challenge  the 
defendent  to  wager  a certain  sum  of  money  to  be  paid  in  case 
the  fact  were  not  as  he  asserted,  saying, — Quando  negat , sacra- 
mento quarito ; and  hereupon  the  plaintiff  proceded  to  comply  in 
the  form, — Quando  negas , te  sacramento  auingenario  provoco,  spon- 
de sne  te  daturum  quingentos  si  auctor  sis  r 4 that  is  to  say,— Since 
thou  deniest,  I call  upon  thee  to  bet  fifty — dost  thou  promise  to 
pay  fifty  if  thou  beest  cast?  To  which  the  fitting  reply  was 
in  the  affirmative, — Spondeo  quingentos , si  auctor  si  em  ; thereupon 
the  reus  asked, — Spondesne  idem  ni  sim;  to  which  he  gave  his 
assent, — Et  ego  quoque  spondeo. 

Next  came  the  assertion  of  property  on  the  part  of  the  actor  or 
plaintiff, — Quando  aio,  neque  negas  te  auctorem  esse,  hunc  hominem 
(fundum)  ex  jure  quiritium  meum  esse  aio.  The  prsetor  here  inter- 


1 Gaius  4,  9 1,  93,  94  j Cic.  in  Verr.  1, 
45;  (Ascon)  in  Verr.  a,  1,  45,  p.  191, 
Ore  11. 

* Sigon.  i,  21,  p.  459,  *1'  > R*v-  a<* 
xii  Tab.  vi.  p.  31,  kj. 

3 Cic.  pro  C*c.  19. 


4 Si  auctor  sis,  if  he  then  was  a bonae 
fidei  possessor,  and  would  deliver  poecstfou 
if  he  lost  the  suit,  and  not  fraudulently 
transfer  it  to  a more  powerful  adversary, 
vide  et  Thibaut  Syst.  d.  P.  R.  § 481. 
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posed,  and  inquired  whether  the  defendent  persisted  in  his  vindi- 
cation ; if  not,  the  object  was  forthwith  adjudged  to  the  vindicator ; 
but  if  he  persisted,  he  did  so  in  the  formula, — Et  ego  eundem  homi- 
nem {fundum)  meum  esse  aio  ex  jure  quiritium , sed  nonne  tu  dicisy  qua 
causa  vindicaveris?  At  this  stage  of  the  procedings  the  formal  Security agaimt 
pleadings  were  concluded,  unless,  indeed,  the  plaintiff  called  upon  deterioration, 
the  defendent  to  give  security  to  be  answerable  for  the  main- 
tenance of  the  status  quoy  where  it  was  probable  that  the  property 
might  be  deteriorated  in  the  meanwhile;  this  security  he  was 
obliged  to  give,  under  the  penalty  of  losing  his  cause.1  The  real 
question  of  ownership  was  then  gone  into  by  the  plaintiff  shewing  , 
bis  title.* 

§ *2029. 

Real  actions  attach  directly  upon  the  object,  and,  for  that  reason.  Actione*  in 
lie  against  any  one  who  may  be  in  possession  of  it ; nor  does  he  Ttm  &eneralIy' 
cease  to  be  a possessor  for  this  purpose,  who  Ijas  fraudulently 
ceased  to  possess.  The  possessor  of  a thing  cannot,  for  the  most 
part,  bring  an  actio  in  remy  because  his  demand  would  be,  either 
that  the  thing  be  delivered  to  him,  which  would  be  absurd  in  one 
who  is  himself  in  actual  possession,  or  he  must  pray  that  the  ob- 
ject be  adjudged  to  him,  and  divested  out  of  the  defendent : this 
would  also  be  of  no  avail,  because  a third  party  could  always 
claim  it.  But  if  it  be  asked  why  a real  action  will  not  avail 
against  one  who  claims  the  property  in  an  object  of  mine,  and 
deals  with  it  without  my  consent  ? the  reply  will  be,  that  a better 
remedy  is  supplied  by  interdict,  by  a possessory  remedy,  or  by 
challenging  the  claimant  to  bring  suit  in  that  behalf. 

The  nde,  then,  is  that  the  possessor  does  not  bring  a real 
action,  ei  veroy  qui  possidet , non  est  actio  prodita ,3  which  is  suffi- 
ciently clear,  if  it  were  not  for  the  sequel,  which  has  given  rise  to 
much  discussion.  Sane  uno  casu  qui  possidet,  nihilominus  actoris 
partes  obtinet,  sicut  in  latioribus  digestorum  libris  opportunius  ad- 
parebit . Some  read  alterius  for  actoris  y some  insert  non  after  sane ; 
but  no  one  has  been  able  to  discover  the  unus  casus  men- 
tioned. 

Hopfher4  thinks  the  unus  casus  is  that  in  which  the  plaintiff  is 
in  possession ; but  being  disturbed  therein,  prefers  the  remedy  by 
vindication  to  that  of  the  interdict  uti  possidetis , on  account  of  the 
difficulty  in  proving  the  possession.  It  is,  however,  clear  that 
such  person  can  institute  a revindication  Suppose,  for  instance, 
the  plaintiff  to  possess  a wood,  and  that  another  arrogates  to 
himself  the  dominion  and  right  of  cutting  timber ; the  plaintiff 
brings  suit  and  claims  that  the  wood  be  adjudged  to  himself,  and 
the  defendent  restrained  from  felling  the  trees, 

1 Paul.  R.  S.  i,  10,  1.  * 1. 4,  6,  § 2. 

a Sig.  L c.  Rcevard.  Protrim.  5,  p.  889,  4 Com.  § 1095. 

«]. ; Bliss  de  form.  5,  p.  369-476,  sq.  6 P.  41,  2,  12,  § 1. 
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To  whom  com- 
petent. 


Real  actions  may  arise  either  ex  dominio — ex  servitute — ex  here- 
ditate— or  ex  jure  pignoris. 


§ 2030. 

The  right  of  vindication  is  founded  on  dominion,  which  is  jus 
in  re  corporali , ex  quo  facultas  de  re,  ejusque  fructibus  disponendi, 
eamque  vindicandi  nascitur , nisi  vel  lex , vel  conventio , vel  testoris 
voluntas  obsistat .l 

Vindication2 * 4  is  an  actio  in  re  singulari , and  one  of  the  means 
by  which  this  right  is  prosecuted*  where  the  specific  object  is 
wished  to  be  recovered,  and  not  its  equivalent  value  only,  which 
must  be  sought  by  an  action  of  damages,  and  which  is  a personal 
and  not  a real  remedy. 

Vindication  being  founded  on  and  invented  to  recover  the 
dominion  actio  realis  ex  dominio  orta , it  will  be  found  to  follow  the 
rules  applicable  to  that  right  step  by  step ; thus,  being  founded  on 
the  plenary  dominion,  it  is  not  competent  to  one  who  has  not 
this  title  ;s  hence  a purchaser  cannot  vindicate  an  object,  which 
has  been  sold,  but  not  delivered  to  him  and  where  sold  to  two 
persons  jointly,  he  only  who  has  received  the  delivery  can  recur  to 
this  remedy.  He  with  whose  money  an  object  has  been  bought, 
cannot  maintain  this  action,  because  the  maxim  res  succedit  in  locum 
pretii  does  not  here  apply  to  singular  objects ; 6 from  this  rule, 
otherwise  general,  must  be  excepted  pupills,  minors,  soldiers,6  and 
the  wife,  if  the  husband  purchase  the  object,  not  with  the  dotal 
money,  but  with  that  which  has  been  given  to  her,  for  here  the  rei 
vindicatio  utilis  is  given,  and  the  principle  of  the  thing  succeding 
into  the  place  of  the  price  is  admitted  equitably.7  Hence  it  will 
be  seen  that  the  vindicatio  directa  lies  only  where  the  dominium  is 
plenum  ; but  that  where  it  is  minus  plenum , the  remedy  is  restricted 
to  the  vindicatio  utilis .8  The  plaintiff  is  consequently  bound  to 
prove  the  transfer  of  the  dominion  to  him  by  his  auctor , or  the 
acquisition  of  it  by  usucapion. 9 On  this  principle,  corporeal 
objects  can  only  be  vindicated ; 10  singular  things  being  either 
separate,  or  composed  of  several  collected  parts,11  not  exempted 
from  commerce,12  may  be  so,  and  those  things  which  remain  from 
our  property  which  has  perished,  not  being  annexed  to  any  other 


1 c.  1,  15,  xi. 

8 C.  4,  51,  ult.  Cicero,  in  his  usual 
poetical  style,  writes, — Vindicatio  est  per 
quam  vis  et  injuria  et  omnino  omne  quod 
obfuturum  est,  defendendo  et  ulciscendo 
propulsatur,  Cic.  de  Juv.  2,  53.  This  vin- 
dicatio is,  however,  not  the  legal  remedy 
here  referred  to,  but  is  quasi  vindice  dig- 
num ; hence  all  actions  in  re  are  termed 
vindications,  I.  4,  6. 

’ P-  44.  7.  3- 

4 P-  6,  1,74;  C.  3,  31,  15. 


* C.  4,  50,  g. 

8 C.  31,  g ; P.  6,  1,  a. 

7 P-  »4»  «»  55»  c-  »3»  3»  >*»  C-  3» 
3*.  *• 

* P 6,  1,  33  et  66 ; C.  13,  1,  305  C. 


3»3*.  9- 

' P.  41, 1,  ao,  pr. 

10  1-4.6,*«. 

" P-  6,  1,  1,  * 3 ; Id.  a et  3,  pe. ; 
Id.  56. 

'’Id.  i,  *2;  Id.  23,  * 1. 
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object,  in  which  latter  case,  if  severable,  they  can  be  prosecuted  by 
an  actio  ad  exhibendum ; but  if  not,  they  must  be  claimed  by  an 
actio  in  factum which  does  not,  however,  apply  to  a universitas 
juris,* 

It  lies  against  the  true  possessor,  detentor  being  so  before  By  the  true 
sentence,5  the  onus  of  proving  such  possession  lying  on  the  plain-  Pottc,lor- 
tiff.4  The  things  vindicated  must  be  specifically  designated  by 
the  actor  ; in  order  that  it  may  appear  whether  the  defendent  be 
in  possession  of  them*5  simple  detainers  nudi  detentores  may 
liberate  themselves  by  naming  their  auctori  Diversely  from  the 
mode  of  procedure  in  the  hereditatis  petitio , the  possessor  cannot 
be  called  upon  to  show  the  title  in  virtue  whereof  he  pos- 
sesses.7 

By  an  analogie  with  the  hereditatis  petitio , the  rei  vindicatio 
lies  against  those  feigned  to  possess,  such*  as  those  who  have 
fraudulently  ceased  to  be  in  possession ; this  rule  was  introduced 
by  an  interpretation  of  the  Sctm.  respecting  the  hereditatis  petitio 
made  in  the  age  of  Hadrian8  against  those  who  defend  tbe  suit, 
that  is,  detentors  who  do  not  divulge  the  authority  in  virtue  of 
which  they  hold  (shew  their  title),  but  it  does  not  lie  against  the 
heirs  of  possessors, 9 except  they  be  really  in  possession,  or  unless, 
indeed,  quid  ex  persona  defuncti  commissum  sit , aught  has  been 
given  him  in  trust  by  the  deceased.10 


§ 2031. 

The  actio  rei  vindicationis  being  an  actio  in  remy  lies  for  the  Reciprocal 
recovery  of  the  object  to  us  belonging,  with  all  its  accessories  and  ^8ation8 
rights  j11  hence  the  fruits  of  the  object  must  be  restored  according  and  *d^S^iIs. 
to  the  nature  of  the  possession,14  and  the  owner  or  dominus  is  bound 
to  indemnify  the  possessor  accordingly,  for  his  expenses  on  or  about 
the  object,13  but  not  to  the  extent  of  restoring  the  price  which  the 
possessor  may  have  paid  for  the  object,14  save  he  shall  have  incurred 
it  in  redeeming  it  from  a robber,  prado , or  enemy  j 14  thus  the 
rules  above  laid  down  apply  with  the  distinction  only  of  the 
possessor  not  being  obliged  to  restore  aught  of  the  fruits  con- 
sumed, except  in  so  far  as  he  may  have  been  inriched  by  a sur- 


* 14.  49,  4 > i Id.  »3*  4 5 5 P-  10> 

4»  6- 

* Id.  56. 

* P.  6,  19  Sc  27,  § 15  Id.  36. 

4 C.  4,  19,  2 & 18;  C.  3,  32,  24, 
ct  nit. 

* P.  6,  1,  5,  § ult.  ct  6. 

* C.  3,  19,  2»  vide  § 2028,  n.  4! 

7  P.  6,  1,  73  j C.  3,  32,  ult.  The  old 
German  law  did  not  adopt  the  principle  to 
this  length  ; thus,  if  any  object  had  been 
in  any  way  bailed  to  one  who  had  trans- 


ferred it  to  a third,  the  vindication  would 
not  lie  on  the  maxi m ; Hand  musst  Hand- 
waehren,  vide  Hein.  El  J.  ad  P.  6, 1,  c.  86, 
in  note. 

8 P.  6,  x,  27,  § 3,  vide  h.  op.  post. 

9 Id.  42  & 55. 

10  Id.  42. 

11  P.  6,  1,  13  et  17,  § 1 j Id.  34  et  68. 

19  Id.  17,  § x ; Id.  20  et  34. 

15  Id.  37-8. 

14  C.  3,  32,  3,  et  23  i C.  4,  7,  2, 2. 

14  !’■  49>  >5»  6. 
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Terms  of  the 
edict. 

Where  it  lies. 


plus.1  The  m.f  possessor  can  only  deduct  beneficial  expenses,9 
because  even  the  b.  f.  possessor  has  no  right  of  deduction.3 

Therefore  the  actio  rei  vindicationis , competit  domino  directe  ex 
dominio  pleno , utiliter  ex  dominio  minus  pleno , contra  quemcunque 
possessorem  vel  verum  vel  falsum  in  id,  quod  actor  dominus  de- 
claretur, eique  restituatur , cum  omni  causa,  accessionibus,  fructi- 
busque pro  qualitate  possessionis. 


§ 203^ 

The  actio  Publiciana  is  an  actio  in  rem , and  was  first  introduced 
by  the  praator,  Q.  Publicius,  into  the  edict,  about  the  age  of 
Cicero.4  Before  the  introduction  of  this  law,  he  to  whom  any 
object  had  been  delivered  on  just  grounds,  ex  justa  causa , by  bar- 
gain and  sale,  gift,  dotation,  legacy,  or  the  like,  the  possession  of 
which  the  transferee  had,  however,  casually  lost  before  he  had 
perfected  the  acquisition  of  the  dominion,  and  before  the  period 
of  usucapion  had  expired,  whereby  he  would  have  done  so,  had  no 
direct  action  ad  rem  persequendam , because  he  could  not  vindi- 
cate dominion  which  did  not  legally  reside  in  him.  This  action> 
therefore,  feigned  the  period  of  usucapion  to  have  expired  before 
the  loss,  and  so  gave  a remedy. 

The  requirements  of  this  action  are — 

First,  that  there  be  no  remedy  by  vindication. 

Secondly,  that  the  object  be  delivered. 

Thirdly,  for  a honest  or  good  consideration. 

Fourthly,  in  good  faith. 

Fifthly,  to  a person  whose  title  is  defective  in  respect  of  legal 
ownership. 

Sixthly,  who  has  lost  his  possession. 

As  to  the  first,  as  this  is  a remedy  in  subsidium , if  there  be 
a better  remedy  it  must  be  adopted. 

As  to  the  second,  delivery  is  sufficient. 

As  to  the  third,  sale,  gift,  adjudication,  are  good  considerations. 

As  to  the  fourth,  the  transferee  must  not  be  cognisant  of  any 
fraud. 

As  to  the  fifth,  the  title  of  the  transferee  must  not  have  bee* 
subsequently  made  good  by  usucapion. 

As  to  the  sixth,  he  must  have  lost  his  possession ; for  if  he  have 
retained  it,  in  pari  causa  melior  est  ratio  possidentis . 

The  words  of  the  edict  were — Si  quis  id,  quod  traditur  ex  justa 
causa  a non  domino  et  nondum  usucaptum  petet,  judicium  dabo.9 

Hence  the  actio  Publiciana  lies  where  possession  has  been  lost  in 
the  case  of  donationes  m . c.6  or  other  emptiones  b.  f,  by  a man’s 


1 P.  10,  i,  4,  § 2. 

*P.  6,  1,37;  c.  3, 32,  5. 
3 P.  6,  1,  38,  fin. 


4 Pro  Cluent  45. 
*P.  6,  2,1. 

6 Id.  2 et  7,  $ 3. 
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self  or  his  agent1 — dotis  nomine 8 sive  astimata  res  esty  sive  non — ex 
causa  judicati 3 — solvendi 4 — noxa  deditionis , true  or  false  :5  it  also 
lies  for  Us  astimata ,6  in  cases  of  alienation  by  pupills  or  minors 
without  auctoritas  or  consensus  ,*7  and  purchase  in  ignorance  of 
and  in  cases  of  permutation. 

It  lies  for  usufructs  and  services,  delivered  or  suffered.8  For 
all  accessory  as  well  as  principal  things, 9 and  where  the  object  by 
its  nature  is  legally  exempted  from  usucapion,  as  the  ager  vecti - 
galls ^ if  delivered  ; or  for  a superficies , bought  b.f.  from  one  not 
the  owner  ;l°  and  for  a slave  child  under  a twelve  month  old.11 

This  action  is  competent  to  the  transferee  m.f.J*  if  the  first  pur- 
chaser be  b.  f. ; but  the  dolus  of  a slave  purchasing  is  not  the 
dobs  of  the  master,  neither  does  dolus 13  in  the  vendor  deprive  the 
purchaser  of  his  remedy,  any  fraud  must  precede,  not  succede  the 
purchase,14  neither  is  it  requisite  that  the  price  should  have  been 
paid  and  where  two  persons  have  bought,  and  one  received 
delivery,  the  right  of  action  is  in  him;16  a slave  may  use  it  for 
things  delivered  before  his  serving  himself  heir ; ‘T  if  one  order  the 
delivery  to  be  made  to  another,  the  action  is  in  such  receiver.18 

Where  usucapion  is  prohibited  by  law,  as  of  things  stolen, ^ the 
Publician  action  will  not  lie  ; and  therefore  it  will  lie  for  the  issue 
of  a stolen  slave,  conceived  in  the  hands  of  a b . f.  purchaser. 

It  lies  not  for  pignora  or  precaria , because  neither  the  creditor 
nor  he  who  sought  the  possession  can  honestly  think  they  are 
owners.80  It  will  not  lie,  if  one  buy  wittingly  from  a pupill  without 
auctoritas .81 

The  action  extends  to  heirs  and  honorary  successors.28 

Being  founded  on  equity,  this  action  possesses  considerable  elas- 
ticity ; it  is  not  calculated  to  deprive  the  owner  of  his  property, 
but  to  give  it  to  him  where  the  defect  consists  in  his'  want  of 
possession.83 

The  form  in  which  this  action  is  supposed  to  have  been  brought 
is, — Aio  hanc  rem  quam  tu  possides , meam  esse , with  the  addition  of 
the  ground  of  vindication,  quando  quidem  eam  bona  fide  emi  a L . 
Titior  et  ab  eodem  bona  fide  traditam  accepi . 

The  publiciana  actio  may  therefore  be  called  a quasi  vindicatio. 
But  it  may  be  asked  how  is  it  that  this  action  is  required  when  the 
plaintiff  might  sue  the  possessor  personally  ? For  two  reasons, — 


‘W.  3>i»i  Id-  to,  §11. 

18  Id.  7,  § xi,  $ 12. 

•Id.  3,  % 

14  Id.  7,  § 16. 

’ M-  7.  ft- 

» Id.  8. 

•Id.  4. 

14  9»  $ 4- 

* id.  $ & 6. 

»9,16. 

“ Id.  9,  pr. 

’W.7,§M4. 

**  P.  6,  a,  9,  $ 5,  § 

* »«. ft- 

80  Id.  13,  § 1. 

* ii,  4 3-io,  9,  § a. 

81  Id.  13,  § 2. 

" 3- 

M Id.  7»  § 9»  § II* 

11  Id.  12,  § 2. 

88  Id.  17. 

"Id.  7,  § 12. 
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first,  because  the  object  is  the  recovery  of  the  specific  thing  *,  and 
secondly,  because  if  the  thing  be  the  plaintiff’s,  he  could  not  use 
the  expression  dare  oportere , for,  being  already  his  own,  he  can- 
not require  that  it  be  given  to  him  in  the  legal  sense  of  dare . 


§ 2033. 

The  actio  rescissoria  is  an  action  in  raw,  introduced  also  by 
the  praetor  Publicius,1  in  favor  of  one  who  had  been  absent  on 
public  business,  or  in  the  hands  of  an  enemy,  so  that  some  one  at 
home  had  gained  a usucaptory  right  on  his  property ; it  lies  for  the 
rescission  of  the  usucapion,  upon  the  fiction  of  postliminy,  whereby 
it  is  supposed  that  the  plaintiff  has  never  been  absent. 

The  action  will  not  lie  for  corporeal  objects,  because,  in  such 
case,  he  sues  who  is  not  in  possession ; if  he  were  so,  he  could 
not  have  the  benefit  of  this  remedy,  by  which  he  denies  that  the 
object  belongs  to  the  plaintiff.2  In  its  nature  it  is  a restitution, 
with  this  difference,  that  the  restitution  upset  legal  procedings; 
this  does  more,  it  obliges  the  vacation  of  the  thing  itself,  and  is,  of 
course,  an  actio  pratoria.  in  rent. 


§ 2034. 

The  right  to  an  incorporeal  thing  may  be  inforced  or  repelled  by 
an  actio  in  rem , because  servitutes  are  not  personal,  but  real,  and 
therefore  run  with  the  land.  If  the  plaintiff  have  already  quasi 
possession  of  a service,  and  has  been  disturbed  in  the  exercise  of 
it,  he  sues  possessorily  to  be  maintained  in  it ; but  if  he  claim  the 
right  to  a service,  he  sues  petitorily,  that  he  may  be  allowed  the 
free  exercise  of  the  right  he  claims. 

The  actions  applicable  to  services  are  confessoria  and  negatoria; 
they  are  also  both  directa , which  apply  to  services,  and  utiles> 
which  apply  to  rights  of  a more  general  nature  by  analogic. 

Now  since  incorporeal  rights  may  be  the  subject  of  actions,  if  one 
assert  his  right  to  the  enjoyment  of  certain  buildings  adibus  utendi 
f ruendi  f or  of  way  through  a neighbouring  estate,  per  fundum 
vicinum  eundi  or  agendi , or  of  drawing  water  thence,  aquam 
ducendi , he  has  his  actio  in  rem ; and  in  like  manner  in  the  case 
of  pradia  urbana , as  when  one  arrogates  to  himself  the  right 
altius  tollendi , prospiciendi , projiciendi  or  tignum  immittendi . The 
remedy  in  these  cases  is  termed  actio  confessoria  directa , and  lies 
against  the  defendent,  who  denies  the  existence  of  such  right, 
opposes  obstacles  to  its  exercise,  or  so  acts  as  to  render  the  enjoy- 
ment of  such  right  impracticable. 

1 P-  44»  7»  35»  p-  x7>  h 57  » I-  4»  6,  8 P.  4,  6,  1,  § 1,  et  15,  § 3. 

* 5-  a I.  4,  6,  § 2. 
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The  object  of  this  action  is  threefold.  The  plaintiff*  demands 
first,  that  the  right  be  adjudged  to  him ; secondly,  that  the  defen- 
dent be  prevented  from  disturbing  the  peaceful  exercise  of  it ; and 
thirdly,  that  he  be  compelled  to  give  security  to  that  effect. 
Thus,  if  one  maintain  that  he  has  the  right  of  driving  through  his 
neighbour’s  pleasure  ground,  and  the  neighbour  deny  this  and 
close  the  road,  the  plaintiff  must  try  his  right  by  the  actio  confer 
sorta , alleging  that  he  has  acquired  the  servitutem  vies  of  right, 
that  he  has  been  disturbed  by  his  neighbour  in  its  exercise,  and 
praying  the  adjudication  of  the  service — namely,  that  the  neighbour 
be  compelled  to  suffer  it,  and  give  cautio  non  amplius  turbandi . Or, 
in  like  manner,  the  plaintiff  has  the  right  of  pasture  in  the  wood 
of  another,  who  procedes  to  fell  the  trees  and  convert  it  into 
arable  land  ; or  the  plaintiff  has  the  right  of  cutting  firewood  in  a 
forest,  which  the  defendent  treats  in  such  a manner  as  to  induce 
the  presumption  that  the  plaintiff  will  be  deprived  of  the  necessary 
quantity  of  firing  \ in  both  of  which  cases,  the  actio  confessoria 
lies  against  the  owner  of  the  wood  or  forest. 

This  form  of  prosecuting  this  suit,  was  by  the  actor  alleging, — 
Aio  usufructum  fundi  tui , qui  est  in  agro  sabino  esse  meum , — Aio 
jus  mihi  esse  agere  in  fundo  tuoy — Aio  jus  ex  fundo  tuo  aquam 
ducendi  esse  meum  et  similia,  according  as  the  fact  is. 

On  the  other  hand,  the  plaintiff  brings  the  actio  negatoria 
directa  when  his  land  is  free  from  service,  but  another  claims 
a right  upon  it.  The  prayer  is,  that  the  land  be  declared  free, 
and  the  defendent  ordered  to  refrain  from  the  exercise  of  the 
alleged  service,  and  give  security  de  non  amplius  turbando .l 

The  form  used  in  the  negative  action  is, — Aio  tibi  jus  non  esse 
parietem  ita  projectum  in  meum , me  invito  habere , — Aio  tibi  jus  non 
esse  altius  tollere , et  rei . — This  action  is  necessarily  distinct  from 
the  vindicatio , because  no  one  can  vindicate,  but  he  who  is  not  in 
possession ; whereas  those  who  are  in  possession  can  vindicate 
incorporeal  things  against  the  usurpation  of  another. 

# 

§ 2035. 

The  actio  confessoria  utilis  is  brought  by  a plaintiff  who  arro- 
gates  to  himself  an  exclusive  right  or  jus  singulare  privativum ; 
which  is,  nevertheless,  no  service,  but  is  impeded  in  its  exercise 
by  others.  The  prayer  of  the  actor  is  that  the  right  be  adjudged 
to  him,  and  his  adversary  be  restrained  from  further  impeding  him 
in  its  enjoyment ; this  action,  then,  is  founded  on  the  claim  to 
an  exclusive  right. 


VOL.  III. 


1 c.  6,  38,  3. 
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§ 2036. 

Actio  necatori»  The  actio  negatoria  utilis  is  brought  by  the  plaintiff  against  a 
utUli*  defendent  who  arrogates  to  himself  a particular  or  exclusive  right* 

and  who,  therefore,  forbids  any  acts  which  compete  therewith. 
The  plaintiff  prays  judgment,  that  such  exclusive  right  do  not 
appertain  to  the  defendent,  and  that  he  offer  no  obstacle  to  his 
doing  that  which,  according  to  natural  freedom,  he  may  do,  or 
may  do  in  virtue  of  general  and  equal  rights. 

The  allegation  of  this  action  is  in  effect,  that  the  plaintiff  may 
do  or  omit  to  do  the  act  in  question,  either  on  the  ground  of 
natural  freedom,  or  of  common  law,  or  because  particular  laws 
permit  the  act,  or  on  the  ground  of  a general  right  in  all  to  do 
the  act.  * 

These  actiones  utiles , it  may  be  seen,  though  in  pari  materia , 
apply  in  no  way  to  services,  but  afford  an  example  of  those 
analogies  by  which  actions  are  extended  utiliter . 


\ 

§ 2037- 

History  of  the  The  civil  heir  had  the  remedy  termed  hereditatis  petitio , for  in- 
hereditati»  forcing  his  rights  against  a third  party,  which  was  more  accurately 

pcdtl0’  determined  by  a Sctm.  passed  under  Hadrian.1 * *  According  to  the 

older  law,  no  action  could  be  maintained  with  respect  to  the 
inheritance,  until  this  point  was  settled,  except  under  a saving 
provision.  At  a later  period,  however,  the  defendent  could  defi- 
nitively meet  this  by  exceptio .*  Justinian  reorganized  this  prac- 
tice.* The  successor  in  equity  had  an  interdict  ad  hocy  in  order 
to  obtain  possession  of  the  inheritance,4  called  quorum  bonorum . 
In  addition  to  this  he  had  an  hereditatis  petitio  possessoria , the 


1 P.  5,  3,  20,  § 6;  P.  3,  31,  1,  pr. 
Pridie  Idus  Martius  Julius  Balbus,  et 

Publius  Juventius  Celsus,  Titius  Aufi- 
dius, et  Artius  Scvcriaftus  Consules  verba 
fecerunt  de  his,  quae  Imperator  Caesar, 
Trajani  Parthici  Filius,  Divi  Nervae 

Nepos,  Hadrianus  Augustus  Imperator 
Maximusque  Princeps,  proposuit  Quinto 

Nonas  Martias,  quae  proximae  fuerunt 
libello  complexus,  quid  fieri  placeret.  De 
qua  re  ita  censuerunt : quam  antequam 
partes  caducae  ex  bonis  rustici , fisco  pete- 
rentur, hi,  qui  se  heredes  esse  existi- 
massent,  hereditatem  distraxerint,  placere, 
redactae  ex  pretio  rerum  venditarum 
pecuniae  usuras  non  esse  exigendas.  Jdem- 
que  in  similibus  causis  servandum.  Item 
placere,  a quibus  hereditas  petita  fuisset,  si 
adversus  eos  judicatum  esset,  pretia,  quae  ad 
eos  rerum  ex  hereditate  venditaram  per- 
venissent, etsi  ese  ante  petitam  hereditatem 


deperissent  deminutas  ve  fuissent,  restituere 
debere.  Item  eos,  qui  bona  invasissent, 
quum  scirent,  ad  se  non  pertinere,  etiam  si 
ante  litem  contestatam  fecerint,  quo  minas 
possiderent,  perinde  condemnandos  quasi 
possiderent;  eos  autem  qui  justas  causas 
habuissent,  quare  bona  ad  te  pertixrere 
existimassent,  usque  eo  duntaxat,  quo 
locupletiores  ex  ea  re  facti  essent.  Peti- 
tam autem  fisco  hereditatem  ex  eo  tem- 
pore existimandum  esse,  quo  primum  scierit 
quisque  eam  a se  peti,  id  est,  quum  primum 
aut  denuntiatum  esset  ei,  aut  litteris  vel 
edictis  evocatus  esset  censuerunt. 

* Gaiiu  4,  $ lj,i  P.  IO,  *,  1,  % 
P-44.  1.  «3  5 p-  S.  3»  *S>  % »7- 

*C.  3,  31, 1». 

4 Gaiiu  3,  h 34,  4,$  144  i P.  43.  »1 
C.  8,  2}  C.  Th.  4,  21 ; Savig.  Zeatsch. 
vol.  5,  n.  1,  vol.  6,  n.  3. 
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object  of  which  is  not  apparent,1  probably  an  action  for  con- 
firmation of  his  possession. 

The  testamentary  heir,  by  the  edict  of  Hadrian,  the  object  of 
which  was  to  hasten  the  collection  of  the  tax  on  inheritances,  had 
the  exceptional  right  of  demanding  to  be  put  into  possession  im- 
mediately on  the  testament  being  duly  opened  before  the  compe- 
tent authority  .* 


§ 2038. 

The  hereditatis  petitio^  being  an  actio  in  rem?  is  prosecutable  by 
nearly  the  same  forms,  and  in  the  same  way,  as  other  actions  of 
that  nature.  The  plaintiff  begins  by  declaring, — Aio  hanc  heredita- 
tem meam  esse ; and,  upon  this  being  traversed  by  the  possessor,  the 
plaintiff  adds, — Spondesne  certam  pecuniam , si  tnea  sit,  the  defendent 
answering, — Spondeo  si  tua  sit : he  then  is  recouped  in  the  stipu- 
lation, and  the  plaintiff  ordered  to  give  security.4 

If  the  origin  of  this  suit,  under  different  circumstances,  be 
looked  to,  it  will  be  seen — first,  that  it  is  founded  on  the  jus  here- 
ditarium ; but,  as  this  law  of  inheritance  may  descend  either  from 
the  civil  law,  or  from  equitable  jurisdiction,  so  the  action  may  be 
either  civil  or  praetorian.  Again,  the  former  may  be  either  direct 
or  contrary. 

The  first  to  be  considered  is  the  petitio  hereditatis  ex  jure  civili 
directa . 

The  right  of  inheritance  is  a real  right,  notwithstanding  its 
being  a right  of  succession  to  all  the  rights  of  the  deceased,  either 
in  virtue  of  a testament  or  by  process  of  law.  Jus  hereditarium 
in  re  estf  in  universum  jus  defuncti  succedendi  sive  ex  testamento  sive 
ex  lege  natum.  Hence  the  following  axioms  are  deducible  : — 

1.  That  none  can  sue  for  an  inheritance,  who  is  not  an 
heir. 

2.  Its  object  is  an  universitas  juris . 

3.  Hence  it  adjudges  the  possessor  all  interest  and  accessions. 

4.  The  h.  f.  possessor  is  in  a better  position  than  he  who  seeks 
to  acquire  the  inheritance  of  another  m . f. 

This  action  is  competent  to  all  heirs,  but  it  follows,  as  a conse- 
quence, that  it  can  only  be  brought  directly  by  legal  or  testa- 
mentary heirs.6  The  pater  or  dominus  by  whose  directions  a filius 
familias  or  slave  have  served  themselves  heirs  to  an  estate^  can 
maintain  it.  So,  also,  the  heir  of  an  heir,  though  he  be  an  alien  in 
blood,  if  he  have  already  served  himself  heir,  or  have  acted  as  heir, 
pro  herede  gessit.1 


1 5»  4t  *• 

* C.  Th.  is,  36,  26  5 Paul.  R.  S.  3,  5, 
S 14,  i*}  C.  6,  13,  3.  . 

'P.6,  1,  *7,%  3- 

Uc.  in  Verr.  Action,  2,  1,  54,  sq. 


‘ P-  75»  3.  »5»  ^ »*  «49»  p*  6>  »»*7. 
$ 3 » C.  3,  31,  7. 

• P.  5,  3,  1 ft  3. 

7 P-  S.  3.  3 > P-  5°.  *7»  »94- 
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The  emptor  hereditatis , on  the  other  hand,  has  only  his  heredi- 
tatis petitio  utilis ,l  for  the  inheritance  he  has  purchased. 

Inasmuch  as  the  hereditatis  petitio  is  a judicium  de  universi- 
tate juris , it  follows  that  it  does  not  lie  against  a possessor  titulo 
singulari , from  whom  the  particular'thing  should  rather  be  vindi- 
cated,* but  against  him  who  possesses  pro  herede  or  pro  possessore  ,,s 
hence,  the  defendent,  or  reus , may  be  called  upon  to  show  his 
title.4  He  who  has  ceased  to  possess  dolo  is  here  held  to  be  the 
possessor.4  The  like  is  said  of  him  who  defends  a suit,  or  has 
asserted  that  he  possesses  calumnia  causa,  taking  advantage  of  the 
plaintiff’s  ignorance.6 

Both  these  kinds  of  possessors,  although  only  such  by  a fiction 
pf  law,  are  liable  to  pay  the  estimated  value  of  the  inheritance ; by 
way  of  penalty,  however,  only.  Hence,  the  real  possessor  is  not 
liberated  by  a judgment,  by  way  of  penalty,  against  such  person.7 
A petitio  hereditatis  utilis  lies  by  the  true  heir  against  the  purchaser 
of  the  inheritance,  if  he  possess  m.  f.y  in  any  case  ; but  if  b.fn 
then  only  when  the  heir  has  no  other  means  of  recovering  nis 
property.8 

Since  the  inheritance  is  to  be  restored  with  all  increments,  cum 
omni  causa  et  accessione , it  follows  that  all  corporeal  things  and 
rights  must  be  restored,  whether  belonging  to  the  inheritance,9  or 
which  were  not  in  the  dominion  of  the  deceased,  the  risque 
whereof  was  at  the  charge  of  the  heir ; such  as  things  pawned, 
deposited,  or  gratuitously  lent  ;10  the  value  of  things  sold,11  and 
profits  accruing  out  of  the  inheritance ; 1£  all  accessions,13  and  such 
fruits  as  the  possessor  may  have  acquired  from  the  inheritance, 
directly  or  indirectly.14 

The  position  of  the  h.  f.  possessor  is,  however,  naturally  more 
beneficial  than  that  of  the  m.  f.  possessor, — both,  indeed,  must 
render  all  fruits  accruing  after  litis  contestatio ; 14  the  m.  f,  pos- 
sessor those  extant,  gathered,  and  gatherable ; 16  but  the  b.  f 
possessor  those  only  which  are  extant,  and  of  those  already  con- 
sumed only  the  surplus  whereby  he  has  been  inriched.17 

The  b.  f.  possessor  is  not  answerable  for  neglect,  which  the 


£ 


* P-  5»  3»  54* 

*0.3,31,7. 

*P-  5»  3>  9» 

4 He  is  said  to  possess  pro  berede . P.  5, 
,Ii,  pr.,  C.  3,  31,  8,  whether  he  think 
ie  possess  in  b.  f.  or  in  m.  f.  is  immaterial, 

5»  3»  1 3*  Mt  w*  *°>  § *3»  ct  I-  *5» 
§ 6,  but  to  possess  pro  pouessore  is  to  detain 
without  any  title  whatever,  well  knowing 
that  the  inheritance  does  not  belong  to 
him,  I.  4,  15,  §3  ; hence  he  is  termed  a 
prado  or  robber,  P.  5,  3,  ix,  $1 5 Id.  12, 
13»  Pr- 

•P.  50,  17,  iji;  P.  5,  3,  13,$  *j 

M.  14 ; Id.  *j,  4 8. 

'P-  5.  3.  *3.  4 »3.  W-4S- 


’Id.  13,  14  j P.46,3.  95»  i 9- 
•p-  5.  3»I3»i4>>>9- 
* P • 5.  3» 

‘•Id.  19,  pr. 

11  Id.  16,  § 1 ; Id.  20,  § 6,  12,  15« 
in  judiciis  universalibus  pretium  succedit  in 
locum  rei.  Id.  21,  as  in  judiciis  singula- 
ribus, P.  12,  1,  23. 

P-  5»  3»  27,  % 1 i M-  5*  * 56- 
,a  Id.  20,  pr.  § 3 i M.  15. 

14  Id.  20,  § 1. 

,f  Id.  40. 

16  Id.  20,  §6  f Id.  25,  $ 2. 

17  Id.  22  et  25,  $ 11  A $15»  I*» 

Mi  Id.  40,  § 1. 
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m.  f.  possessor  is.  The  robber,  pradoy  is  liable  even  for  the 
result  of  accident,1  and  the  m . f \ also  after  issue  joined  litis  con- 
testation under  the  Sctm.  passed  a.u.c.  982,  b.c.  229.* 

The  b.f.  possessor  is  allowed  to  deduct  all  necessary,  utilitarian 
and  voluptuary  expenses,  incurred  on  or  about  the  subject  matters 
of  the  inheritance.4  The  m.  f.  possessor,  the  necessary  outlay 
only,  beneficial  expenses  only  in  case  they  be  still  extant,  and 
voluptuary  charges  only  provided  it  can  be  done  without  damage 
to  the  subject  matter,  re  salvat 

This  action  may  thus  be  described  to  be  universalis  and  realis , 
with  an  incident  of  a mixed  nature,  lying  directly  by  the  heir,  and 
equitably  by  the  purchaser  of  the  inheritance,  against  the  possessor 
pro  herede , or  pro  possessore , — against  him  who  has  ceased  to  pos- 
sess,— or  who  has  maintained  suit  not  possessing ; to  the  end , that 
the  plaintiff  be  declared  heir,  and  that  the  inheritance  be  restored 
to  him,  with  all  rights,  accessions,  fruits,  and  indemnities. 


§ 2039. 

Another  and  subordinate  hereditatis  petitio  arises  where  part 
onlv  is  sought  to  be  recovered,  either  in  virtue  of  a testament, 
or  by  operation  of  law 5 the  same  rule  obtains  with  the  following 
exceptions : — 

In  the  first  place,  no  estimation  is  made  of  how  much  the 
defendent  possessed,  but  the  question  is,  how  much  is  due  to 
the  plaintiff?  and  so  much  he  can  recover.6 

In  the  second  place,  if  there  be  as  many  heirs  as  possessors, 
each  individual  heir  does  not  sue  each  individual  possessor,  but  all 
sue  all.7 

In  the  third  place,  each  individually  claims  a certain  part,  if 
ascertainable,  or  an  uncertain  part  if  the  co-heir  be  in  ventref  for 
which  three  portions  must  be  set  aside.9  Thus,  if  more  be  bom, 
a decrease  takes  place  quoad  the  singular  heirs,  and  if  less  an 
increase.10 


§ 2040. 

The  praetor  sometimes  grants  against  possessors  the  bonorum 
possessio  of  things  which  neither  the  testator  nor  law  have  taken 
into  account.  This  resembles  the  hereditatis  petitio  civilis  in  all 


p-  5>  3>  4*>  pr-  5 p-  4*>  h § *> 
11 ; Id.  18  Sc  30,  k 31,  $ 3. 

3 P.  13,  i,  7,  § mlt.  $ Id.  8,  lit  } Id. 


40,  pr. 

* Id.  20,  $ 6,  sq.  5 Id.  21,  sq. 
4 Id.  38  k 39. 

39,  § i. 

p*  5>4*M  «• 


7 Id.  1,  4 2. 

•Id.  1, 1 5. 

9 Heineccius  think*  in  remembrance  of 
the  Horatii,  sed  quaere  P.  5,  4,  3,  P.  5,  1, 
28,  lit.,  evidently  because  more  than 
three  have  seldom  been  known  to  sur- 
vive. 

10  4>  3 &4- 
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other  respects,  except  that  here  the  bonorum  possessor  sues  in  the 
place  of  the  testamentary  successor  or  heir-at-law.1 * 


§ 2041. 

The  querela  inofficiosi  testamenti*  is  a species  of  the  hereditatis 
petitio ; and  being  used  among  relations,  the  terms  accusare , 
agere , and  litigare , were  avoided,  and  conqueri  substituted ; and  it 
has  already  been  seen  that  it  procedes  on  the  presumption  of 
insanity.3 

It  was,  before  the  passing  of  the  Sctm.  Tertullianum , compe- 
tent to  all  near  cognates,  even  to  the  mother,  to  whom  unworthy 
persons  had  been  preferred;4 *  but  from  the  introduction  of  the 
Lex  Falcidia?  to  those  only  to  whom  the  portio  legitima  was 
due.6 

The  principles  upon  which  the  querela  inofficiosi  testamenti  pro- 
cedes are,  that  it  is  granted  to  those  only  to  whom  the  pars 
legitima  is  due  : rescinding  testaments  legally  made,  indeed,  but 
deficient  in  affection,  on  the  fiction  of  insanity. 

It  is  competent  to  the  children7  in  respect  of  their  legitimate 
portions,  with  respect  to  the  father,  whether  rifi,  legitims , or 
emancipati .8 

In  respect  of  the  mother  it  extends  to  the  naturales  vulgo 
qua  siti  and  posthumi.*  To  parents  of  either  sex  or  degree,  when 
there  are  no  children:10  to  brothers,  sisters,  german  or  con- 
sanguineous, of  fair  fame,  if  an  infamous  person  has  been  preferred 
before  them.11 

Inasmuch  as  the  testament  ip  dispute  must  be  of  itself  legal, 
this  querela  is  not  required  when  the  testament  is  void  on  any  other 
ground,  as  that  of  injustice,  for  instance.  But  those  passed  over 
by  the  father,  do  better  to  use  the  querela  nullitatis ; 13  whereas, 
those  passed  over  by  the  mother  or  maternal  grandfather  should 
have  recourse  to  tnis  remedy.13  Parents  disinherited  or  passed 
over,  may  impugn  a testament  as  inofficious.14 

The  effect  of  this  querela  was,  formerly,  that  an  intestacy  was 
made,  and  all  legacies  and  fidei  commissa  were  lost.15  Justinian, 
however,  changed  the  relation  of  parents  and  children16  by  direct- 
ing that  it  should  only  affect  the  institution  of  the  heir,  and  that 
the  other  parts  of  the  testament  should  retain  their  validity  ; 


1 P.  5,  5, 1 & 1. 

* P.  5,  2,  8,  4 8 ; Id.  20  et  21,  § 2 ; 
Id.  27,  § 3 ; C.  3,  28,  34 ; Averin  In- 
tero. Tur.  1,  8,  5 ; Vin.  Scl.  £u.  1,  19. 

* Vide  § 1315,  h.  op. 

4 Val.  Max.  7,  7,  8. 

1314.  h°p- 

* P.  5»,  1 } C.  3,  18,  * } I.  a,  18, 

^ 1 & j. 

’ P-  j,  *,  >5)  § *;  i-  *1 1*.  S i- 


* Id.  7,  et  »3. 

* P.  38*  8,  8 ; Id.  6,  pr. ; P.  5»  *9i 

$ i i I-  *»  «*»  h *• 

“P.  5,  a,  i&  30J  C.  3, 18, »8. 

11  C.  3,  28,  »7. 

'•P.28,  3, 1- 
“ L *»  >3»  $ 5: 

'*  P.  5»  *»  *4- 

14  P.  5,  2,  8,  $ pen. ; Id.  28,  fin. 

14  Nor.  1 15,  3 & 4. 
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this  affected  the  relation  of  parents  and  children,  but  not  that  of 
brothers  and  sisters.1  Its  origin  is  supposed  to  have  been  in 
the  edictum  successorium . The  querela  inoff.  test,  contains  the 
element  of  accretion  ; for  if  two  brothers  be  disinherited,  and  one 
sue,  but  not  the  other,  the  portion  of  him  who  does  not  so  sue 
accrues  to  him  who  does  ; not,  however,  where  one  having  been 
disinherited,  the  legitimate  portion  has  been  left  to  the  other.* 

On  account  of  the  detestation  in  which  this  querela  was  held,  it 
was  never  used  but  subsidiarily  to  other  remedies.3  The  father 
who  has  been  passed  over,  does  not  require  to  use  it ; nor  where 
the  testament  is  void,  ruptum , by  agnation;4  nor  emancipated 
children,  who  have  been  passed  by,  as  they  have  their  remedy  in 
the  bonorum  possessio  contra  tabulas  ;5  nor  arrogated  impuberes , who 
can  obtain  their  quarta  Divi  Pii  by  the  judicium  families  herds- 
cundesfi 

Hence  it  may  be  clearly  seen  why  children  and  parents,  instituted 
heirs  for  any  portion,7  brothers  or  sisters  to  whom  something  has 
been  left  under  some  denomination  or  other,  prefer  to  use  the  con- 
dictio ex  L.  xxx.  C.  (ii.  xxviiu)  and  ex  Nov.  cxv.  iii.,  which  gives  to 
children  and  parents  instituted  for  any  portion,  and  to  brothers  and 
sisters  to  whom  anything  accrues  out  of  the  testament  and  their 
heirs,  an  expletory  action  to  supply  whatever  deficiency  there  may 
be  in  their  legitimate  share. 

That  this  action  only  endures  five  years  from  the  time  of  serv- 
ing heir,  except  some  weighty  cause  be  alleged  for  the  delay  in 
prosecuting  the  suit,8  and  does  not  pass  to  heirs, 9 nor  benefit  any 
third  party,  but  only  the  plaintiff,10  is  referable  to  the  odium  in 
which  this  remedy  is  held,  and  to  the  same  cause  must  be  attri- 
buted its  non-operation  in  such  a multitude  of  cases,  as  in  a mili- 
tary testament  5 11  in  pupillary  substitutions,1*  where,  for  instance, 
the  mother  is  passed  over ; in  transactions  and  remissions,  express 
or  tacit ; 13  the  father  being  either  not  alive,  or  engaged  in  the 
affairs  of  another ; 14  or  where  the  disherision  is  made  bond  merite.15 

The  querela  inofficiosi  testamenti  is,  therefore,  an  actio  in  rem , 
competent  to  children  ( sui ) unjustly  disinherited  or  passed  over 
by  the  mother  or  maternal  grandfather ; also  to  parents  passed 
over  or  disinherited  ; and  to  brothers  and  sisters  of  good  repute ; 
Against  the  heirs  instituted  in  the  testament,  who  have  already 
served  themselves  heirs,  or  to  whom  the  inheritance  has  been 
handed  over  by  the  fidei  commissum,16  even  against  the  fiscus,17 


Duration  of 
right  of  remedy. 


Summary. 
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To  whom. 
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Object. 


Actio  Serviana 
gives  the  land- 
lord a right  of 
selling  his  dis- 
tress. 


Object  of  the 
action. 


Actio  quasi  Ser- 
viana  an  exten- 
sion of  the 
Servians  to  all 
debtors  on 
pawns. 


The  alternative 
to  pay  or  render 


Alternative  not 
available  against 
third  parties. 


who  has  taken  possession  of  the  goods  of  the  heir  or  of  ti* 
deceased  : For  the  purpose  of  rescinding  the  institution  of  the  hes| 
and  seeking  to  be  admitted  as  under  an  intestacy. 


§ 2042. 

The  actio  Serviana , introduced  by  the  praetor  Servius  Sui 
tius,1  and  also  called  hypothecaria , is  a remedy  in  the  hands  of  i 
landlord  of  a pradium  rusticum , for  rent  due  from  the  tenent,  \ ' 
goods  are  tacitly  hypothecated  to  him,  or  on  which,  in  m 
parlance,  he  possesses  a landlord’s  lien  ; to  make  which  av; 
this  remedy  was  introduced ; because  the  landlord,  not  havingtj 
possession,  can  not  make  the  Publician  action  available,  and  ij 
oeing  the  dominus  can  not  vindicate.8  The  English 
law  gives  a landlord  the  jus  retentionis , but  he  has  the 
selling  his  distress  by  statute. 

This  action  premises  that  a pradium  rusticum  has  been  1 
That  the  rent  is  arrere.  The  object  of  the  action  is  to  0 
the  possessor  to  deliver  fruits  gathered,  or  invecta  et  illata  \ 
ables  brought  within  it,  in  satisfaction  of  the  debt. 


§ 2043. 

The  quasi  Serviana  is  an  extension  of  this  tacit  right  of  Sei 
all  creditors  having  a right  of  pledge  on  their  debtors’  goods.1 
lies  against  the  pawnor  himself,  or  a sub-pawnee,  who  mustf 
precedence  to  the  first  pawnee  or  creditor,  or  it  will  even  I 
against  a third  party,  who  may  have  acquired  the  pledged 
owner. 

The  gist  of  the  action  is,  that  the  possessor  deliver  the 
to  the  creditor,  with  all  its  accessories.  When  brought : 
the  debtor  himself,  he  may  be  called  upon  alternatively  to  s 
the  pawn  or  pay  the  debt ; but  it  is  doubtful  if  the  alternative  t 
be  used  against  any  but  the  principal  debtor.  Now,  as  a ged 
rule,  the  third  party  can  liberate  himself  by  the  delivery  of  4 
pawn ; but  the  principal  debtor  remains  still  liable  for  any  l 
ciency  if  the  pledge  be  insufficient  to  satisfy  the  debt.  The  i 
party  may  certainly  fill  back  upon  his  exceptio  excussionis , and  j 
quire  that  the  principal  debtor  be  first  sued,  which  would  1 
the  pledge  in  his  possession  only  then  liable  when  the  pn 
of  the  principal  proved  insufficient.4  The  better  opinion  is,  t 
fore,  clearly  that  a third  party  cannot  be  sued  alternatively,  T 
he  may  be  allowed  the  option  of  paying  the  debt,  if  he 
rather  do  so  than  part  with  the  pledge. 


1 Immiaio  in  bona. 
Cic.  Mur.  21. 


* P.  20,  1,  18. 
4 Nov.  4,  2. 
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§ 2044. 

The  action*  termed  prejudicial  are  to  be  placed  among  the 
real  actions,  because  founded  on  the  reality,  although  a personal 
matter,  it  must  be  decided  by  them  before  the  real  question  can  be 
tried.  Praejudiciales  actiones  in  rem  esse  videntur  :x  quales  sunt  per 
quas  queer itur,  an  aliquis  liber  an  libertus  sit  vel  de  partu  agnoscendo. 
The  former  is  based  on  the  civil  law,  the  latter  on  the  praetorian 
jurisdiction. 

Some  modem  jurists  insist  that  they  are  founded  in  personam ; 
and  term  them  pr a judiciales,  calling  those  founded  in  rem,  princi- 
pales, because  they  partake  both  of  the  jus  in  re  and  the  jus  ad  rem. 
In  some  of  them  the  first,  in  others  the  second  dement  is 
predominant,  for  which  reason  they  have  assigned  them  to  one  or 
the  other  class,  according  as  they  contain  this  or  that  requirement 
in  a greater  degree. 

The  term  is  adopted  because  they  are  brought  preejudicii  aliis  rebus 
faciendi  causa , that  is  to  say,  for  the  purpose  of  deciding  some  ante- 
cedent question  or  questions,  having  respect  to  a third  party,  who, 
nevertheless,  is  not  a party  to  the  suit.*  Thus,  it  may  be  requisite 
to  decide  incidentally  the  parenty  of  some  individual,  actio  de 
filiation^  because  then  the  question  is  raised  with  respect  to  a 
third  party,  whether  or  not  the  defendent  be  under  the  obligation 
of  maintaining  such  person,  or  whether  he  can  exercise  the  patria 
potestas  with  respect  to  him j whether  he  ought  to  name  him  his 
heir  or  otherwise ; whether  there  be  a reciprocal  right  of  inheri- 
tance, ab  intestato , because,  taking  the  first  example,  if  the  filia- 
tion be  established  in  the  affirmative,  then  the  object  of  the  suit 
will  be  related  by  agnation  and  cognation  to  the  party  to  a suit,  in 
which  he  has  talcen  no  part.* 

Some  jurists,  on  account  of  these  peculiarities,  have  assigned 
prejudicial  actions  a place  amongst  real  and  others  among  personal 
actions,  while  a third  class  have  combined  both  views  by  intro- 
ducing a third  denomination,  and  term  them  mixta . This  view  is 
steadfastly  opposed  by  some,4  while  it  is  supported  by  others  with 
equal  decision/  on  the  authority  of  C.  4,  ji,  7.  Little,  however, 
can  be  said  for  the  practical  utility  of  this  controversy  in  those 
countries  in  which  the  Roman  jurisprudence  is  still  law ; as  a 
means  of  learning  the  art  of  dissecting  an  argument  and  drawing 
logical  conclusions,  all  these  fine-drawn  distinctions  are  useful  to 


Actiones 

praejudiciales, 

are  actions  in 
rem, 

or  civil  or 
praetorian. 

Difference  of 
opinion  of 
modern  jurists 
as  to  the  in- 
trinsic nature 
of  these  actions. 


Decide  an 
incidental 
question. 


Assertion  that 
this  is  an  actio 
mixta. 
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4 Ant  Faber  conjee,  lib.  26,  c.  10 ; 
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Discussion  of 
the  question  of 
the  actio  mixta 


Action  ex 
liberali  causa : 
de  libertate,  de 
ngenuitate. 


the  student,  the  more  useful  in  proportion  as  they  are  the  more 
fine-drawn. 

Now  that  the  classical  jurists  and  Justinian  continued  to  divide 
actions  into  the  two  great  categories  of  real  and  personal  is  cer- 
tain ; on  the  other  hand,  there  are  some  in  which  the  real  element 
is  the  gist  of  the  action,  and  others  in  which  the  personal. 

In  the  hereditatis  petitio , the  familia  herd  sc  unda , the  com- 
muni dividundo , and  the  finium  regundorum , in  the  first  case,  the 
plaintiff  bases  his  right  of  action  on  the  right  of  inheritance,  which 
is  a jus  in  re ; but  he  also  often  sues  on  the  factum  administror 
tionis , which  is  a jus  personale , because  he  demands  that  the  pos- 
sessor deliver  an  account.  In  the  second  case,  he  claims  a 
division  of  the  hitherto  undivided  inheritance,  which  is  also  a jus 
in  rey  based  upon  the  jus  co-b  eredi  tarium ; but  he  also  prays  an 
account  or  reimbursement  of  his  expenses,  which  are  personal 
claims.  In  the  third  case,  the  basis  of  the  action  is  co-property, 
which  is  a jus  in  re ; but  to  this  a prayer  for  an  account,  or  the 
reimbursement  of  expenses,  which  is  personal.  In  the  last  die 
gist  of  the  action  is  the  vindication  of  the  land,  therefore  based 
purely  on  the  Tealty,  but  damages  are  claimed  from  the  defendent 
in  addition,  for  his  encroachment  on  the  plaintiff’s  property, 
which,  being  in  factum , is  based  in  contract. 

In  the  hereditatis  petitio^  the  personal  claim  is  subordinate  to  the 
real  claim.  On  the  other  hand,  in  actio  familia  herciscunda  the 
jus  hereditarium  is  taken  as  admitted  ; consequently,  the  action 
partakes  more  of  a personal  than  of  a real  character,  the  chief 
object  to  be  obtained  being  prastationes  personales . Thus,  tech- 
nically, the  first  is  said  accedere  proprius  ad  actiones  reales , the  latter 

ad  personales : hence,  many  commentators  assign 

the  action  to  the  class  the  characteristics  of  which  the  more 
prevail. 

This  mode  of  argument  savors,  however,  strongly  of  the  Sabi- 
nian1  theory  ; surely  the  basis  of  the  action  should  decide  the  class 
to  which  it  should  be  assigned.  To  compromise  the  difficulty  by 
introducing  the  expression  of  mixed,  is  but  an  evasion,  a splitting 
of  the  difference. 

§ »°45- 

The  first  two  of  the  three  prejudicial  actions,  viz.,  de  lihertoH 
and  de  ingenuitate , are  both  included  under  the  actio  ex  libereS 
causa? 

In  a state  in  which  slavery  existed  from  the  earliest  to  so  veiy 
late  a period,  and  during  so  long  a series  of  years — in  which,  too, 
the  importance  of  free  birth  was  so  highly  prized,  as  conferring  such 
valued  political  privileges — it  is  not  surprising  that  the  judicium 

1 $ 48,  h.  op.  * P.  40,  12. 
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liberale  should  be  assigned  to  the  highest  tribunal,1  and  placed 
among  the  actions  termed  perpetual  ;2  and  for  these  very  reasons 
its  adsertio  was  excedingly  difficult. 

This  judicium  included,  as  it  were,  three  causes  of  action, — 
de  statu  libertatis — de  statu  civitatis — de  statu  familia . Thus 

tersely  expressed  by  Terence : 3 — 

Ch.  Principio  eam  dico  esse  liberam.  Th.  Hem, 

Ch.  Civem  Atticam . Th.  Hui.  Ch.  Meam  sororem. 

The  action  might  be  brought  either  e servitute  iri  Ubertatem , or  e 
Ubertate  in  servitutem  : in  the  former,  the  adsertor  was  said,  libe- 
rali causa  manu  adserere ; in  the  latter,  in  servitutem  adserere . In 
all  these  actions  the  Twelve  Tables  enacted,  that  the  vindicia 
should  be  given  for  liberty  ind  not  for  bondage;  the  object  of 
which  rule  was,  that  the  object  of  the  suit  should  remain  in  the  cus- 
tody of  the  adsertor  Ubertatis , and  not  servitutis  ; 4 hence  the  form 
of  demanding  the  vindicia  was, — Hunc  hominem  ego  liberum  esse  aio, 
ej usque  vindicias  secundum  libertatem  mihi  dare  postulo , to  which  his 
adversary  replied, — Et  ego  hunc  hominem  meum  esse  aio , ejusque 
vindicias  mihi  conservare  postulo , whereupon  the  praetor  pro- 
nounced his  decision, — Qui  Ubertatem  defendit , ei  do  vindicias . 
On  the  day  upon  which  cognitions  were  heard,  the  intentio  was 
framed  as  follows,* — Hunc  hominem  jure  quiritium  liberum  esse 
aio , eumque  liberali  causa  manu  adsero , which  the  opposing  party 
traversed  by  the  expression, — Ni  liber  sit,  si  liber  sit.5 

Aesch.  Neque  vendundam  censeo 

Qua  libera  est : nam  ego  illam  liberali  adsero  causa  manu.6 

Sync.  Omnia  memoras  quo  id  facilius  fiat  manu  eas  adserat7 

Suas  populares  liberali  causa. 

. . . . Et  si  frugi  esse  vis , 

Eas  liberali  jam  adseres  causa  manu.8 

These  instances  are  very  frequent  among  the'  Latin  comedians,9 
who  always  required  slaves  for  some  purpose  or  another ; the 
turning  them  into  freemen  was  a very  convenient  plot  which 
every  one  understood,  and  an  admirable  way  of  getting  out  of  a 
dilemma. 

If,  on  the  contrary,  the  suit  was  for  slavery,  the  mode  of  pro- 
cedure was  by  a simple  rei  vindicatio . 

This  word  adserere , which  so  often  occurs,  is  equivalent  to  the 
English  11  aver,”  and  the  word  adsertor  derived  from  it : we  find 
from  Gaius,10  that  the  adsertores  libertatis  were  only  bound  in  a 


1 P.  40,  i*,  24,  ^ 3. 

* C 3,  22,  6. 
•£««.4,7,35. 

4 3»  44- 

• Sigon.  p.  478. 


•Ter.  Ad.  2,  I,  39,  sq. 

7 Plant  PcsnuL  4,  2,  83. 

» id.  5,  *,  3. 

• Id.  Pen.  1,  3,  50;  Carciil.  5,  2,  18. 
t0  Inst.  4,  $ 14. 
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penalty  of  fifty  asses,  favoris  causa  ne  satisdatione  onerarentur 
adsertores . 

. This  prochein  ami  was  required  because,  until  the  status  of  the 
man  was  decided,  he  could  have  no  locus  standi  in  judicio  ; to  have 
admitted  him  to  it  would  have  been  a petitio  cause t.  These 
adsertores  might  be  parents,  relations,  children, — in  short,  anyt 
though  a stranger,  who  chose  ; nor  was  the  subject  matter  of  the 
suit  even  allowed  to  object  to  the  vindication  of  his  freedom.1 

Justinian  dispensed  with  adsertores  for  such  as  were  averred  to 
be  bondsmen,  giving  them  the  option  of  conducting  their  own 
causes  in  person  or  by  attorney. 

In  order  to  prevent  the  deceit  frequently  practised  by  persons 
who  caused  themselves  to  be  fraudulently  sold  for  the  purpose  of 
participating  in  the  price  paid  by  the,  purchaser,  it  was  forbidden  to 
any  one  se  in  servitutem  addteere , because  such  addictus  could 
proclaim  his  liberty  at  any  moment.®  To  check  the  abuse  of  this 
privilege,  a Senatus  Consultus  was  passed,  taking  away  the  privi- 
lege from  any  person,  under  the  age  of  twenty  years,  who  prac- 
tised this  fraud.8 

The  praejudicial  action  was  the  proper  remedy,  de  causa  liberati , 
where  any  one  being  reputed  to  be  a frefeman,  si  ingenuus  esu 
dicetur , or  being  a reputed  freeman,  was  claimed  by  his  patron  as 
a libertus.  In  the  first  action,  the  quinquennial  period  of  limita- 
tion expired  on  the  anniversary  of  the  manumission;4  but  Jus- 
tinian, as  has  been  before  observed,  made  it  perpetual ; and  the 
like  privilege  was  extended  with  respect  to  deceased  persons,  and 
any  one  might  defend  their  state  of  liberty  after  any  lapse  of  rime, 
but  not  e converso  ; if  the  person  was  deceased,  not  even  the 
fiscus  could  impeach  his  former  status  after  a lapse  of  five 
years.5 

In  order  further  to  prevent  collusion  and  fraud,  it  was  decreed 
by  a Senatus  Consultum,  passed  under  Domitian,6  that  whoso  de- 
tected and  gave  information  and  proof  of  collusive  combination 
between  a slave  or  freedman,  to  the  end  that  the  former  should  be 
pronounced  a freeman,  should,  if  a slave,  be  adjuged  to  such 
informer  ; and  the  Emperor  Marcius  fixed  this  right  of  action  a* 
five  years,  quinquennium  continuum , from  the  day  on  which  the 
sentence  had  been  pronounced.7 


§ 2046. 

The  term  agnoscere  liberos  means  to  acknowledge  them  as 
issue ; to  this  is  added  alere , because  that  obligation  was  ind- 


1 C.  7,  16,  i ; P.  40,  ia,  i.  . 4 P.  40,  15,  1,  pr. ; C.  7,  at. 

* Plaut  Pen,  3,  1, 15,  et  4,  3,  9.  6 C.  8,  20 ; P.  40,  16,  1. 

3 P.  40,  12,  i,  3,  7,  pr.  % 1 ; C.  7,  t8.  7 P.  40,  16,  a,  pr.  § 1,  3. 
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dental  to  the  admission,  and  consisted  in  feeding,  clothing,  lodging, 
and  educating  them.1 

The  persons  under  an  obligation  of  nurture,  were  the  father  and  The  maxims 
the  head  of  the  family  5*  the  mother,  however,  only  in  failure  of 
these  ;3  and  the  father  was  bound  to  acknowledge  them  on  proof  founded.1  ** 
that  they  were  her  issue.  It  follows,  from  this  obligation  of 
nurture,  that  the  exposure  of  children  was  forbidden.4  The  Persons  bound 
father's  obligation  commenced  from  birth,5  and  extended  not  only  t0  nurturc- 
to  the  suij  but  also  to  the  emancipati , whether  legitimate  or  ille- 
gitimate,6 though  not  to  incestuous  children  j7  the  obligation 
ascended  from  the  father  to  the  grandfather,  and  other  ascendents 
in  the  male  line.8  Exceptions  from  this  rule  were  made  in  cases 
of  signal  ingratitude,9  and  where  % the  children  themselves  were 
sufficiently  rich  not  to  require  it.10 

Now,  inasmuch  as  the  mother  is  bound  to  nurture  in  default  of  Remedy  of  the 
the  father  and  paternal  ascendents,  if  she  have  alimented  the  chil-  “other, 
dren,  her  husband  being  alive,  she  has  her  actio  negotiorum  gestorum 
for  the  expenses  *|u  if,  on  the  other  hand,  all  persons  obligated, 
ex  parte  paterna , fail,  the  mother  must  aliment  the  children  ; and 
after  her  death,  the  maternal  ascendents. 19 


§ 2047. 

liYitSctum . Plancianum,1*  passed  under  Vespasian,  and  so-called  Sctm.  PUnci»- 
from  M.  Plancius  Varus,  then  consul,  who  introduced  it,  pro-  ftUin* 
vided  firstly,  that  a woman  who  had  been  repudiated  by  her  hus- 
band when  in  a state  of  pregnancy,  shall  announce  the  fact  to  her 
late  husband,  his  father,  or  family,  within  30  days  next  ensuing 
after  the  divorce.14  Secondly,  that  thereupon  it  should  be  lawful 
to  the  ex-husband  to  send  persons  to  inspect  the  woman  ad  inspi - 
ciendum  ventrem  and  keepers,  custodes , to  take  charge  of  the  issue, 
ad  custodiendum  partum  ;16  and  thirdly,  that  a woman  who  had 
introduced  a suppositious  child  should  be  punished.  Lastly,  a 
Sctum . under  Hadrian17  enacted  that  the  action  de  partu  agnoscendo 
should  lie  in  respect  of  a child  born  even  during  coverture,18  which 
was,  in  fact,  an  issue  of  legitimacy. 

A woman,  unless  suit  has  been  commenced  within  thirty  days  Obiigadom  in- 
cumbent on 


* C.  j,  iz;  P.  3J,  3,  4;  P.  34,  1,  6} 
P-  *7,  4,  4;  P.  37,  10,  6,  S 5 5 c- 
J,  49- 

* P-  *S*  3»  J*  pr-  S h i°i  c-  5*  »*» 

J.4- 

* P-  *S.  3.  J.  $ *• 

*P-  *i.  3»  48  C.  8,  J*,  *}  c.  9, 

17,  J. 

* P-  *S.  !>  J.  pr.  $ 1, 10  j C.  j,  *j,  3, 
48  P-I7.9.S»  C.  8,47,  9. 

* P-  *5.  3»  S>  $ *»  4- 

' c.  5,  5,  Auth 

* P-  *5»  3.  5.  $ *»  « *5- 


*P-  *5>  3»  5»  $£"»  No»,  iij,  3,  woman. 

S »>  H- 

P-  *S.  3»  5>  $ 7»$  *3- 
" P-  3»  S>  S.$  «48  C.  z,  19,  11. 

"P-  *5»  3»  S.  § *.  « *5»  «<>*• 

»«7>7- 

w Hein.  com.  ad  L.  JuL  & Pap.  a,  6,  69 
p.  192,  «q.  < 

14  P-  »J,  3.  «»  $ 1»  *.  3- 
" P-  *J>  3,  >>  $ «»  *.  3- 
" P-  *J,  3»  *»  Pr- 
,T  P-  *5»  3»  3»  $ *• 

" P-  »5.  3»  3.  $ *• 
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from  notice  given,  has  no  locus  standi  after  the  expiry  of  that 
time.1  If,  however,  she  have  given  no  notice  at  all,  she  can  not- 
withstanding bring  suit  5 but,  in  such  case,  the  burthen  of  proof 
lies  on  her.®  On  the  other  hand,  her  suit  is  barred  if  she  have 
neither  given  notice,  or  have  refused  to  admit  the  guardians  sent 
or  tendered  by  her  husband.3 

On  the  man.  If  the  husband  neither  send  keepers  upon  notice  given,  nor 
make  any  counter  notice,  nec  contra  denuncians , he  is  compellable, 
extra  ordinem , to  acknowledge  the  issue.4  It  is,  however,  compe- 
tent to  him  to  combat  the  fact  by  proof,  notwithstanding  his 
having  sent  keepers  under  protest,  or  even  although  he  nlay 
neither  have  done  so  nor  protested  j 5 but  in  such  case,  the  duty  of 
aliment  lies  on  him  in  the  interval.6 

On  the  repudiated  wife  giving  notice  of  her  pregnancy,  we  have 
seen  that  the  husband  may  send  keepers  to  examine  the  woman, 
and  take  charge  of  the  issue.7  In  the  second  place,  then,  should 
the  husband  be  dead,  and  the  woman  claim  possessio  ventris  nomine, 
the  same  inspection  will  take  place  for  the  purpose  of  ascertaining 
the  fact  of  pregnancy  ;8  and  in  like  manner  in  the  third  case,  if  the 
husband  deny  the  pregnancy  of  his  repudiated  wife.®  The  first  in- 
spection is  founded  on  the  Sctm . Plancianum  before  mentioned,  the 
latter  on  the  edict,  the  third  on  the  rescript  of  the  Divi  Fratres ,10 
to  the  urban  praetor,  Valerius  Priscianus.11 

§ 2048. 

These  laws  were  introduced  in  prevention  of  fraud,  and  the  sub- 
stitution of  supposititious  children.  The  mode  of  inspection  and 
custody  was  as  follows  : — On  the  widow  announcing  her  preg- 
nancy, it  was  ordered  by  the  praetor, — 

1.  That  she  communicated  her  state  to  the  heirs  or  their  attor- 
neys twice  in  each  month. 

2.  That  five  free  women  be  sent  to  her  to  inspect  the  venter, 
but  not  to  touch  her  against  her  will. 

3.  That  she  lodge  and  lie  in  in  ‘an  honest  house,  approved  by 
the  praetor. 

4.  That  the  woman  give  the  heirs  thirty  days  notice  before  the 
probable  time  of  parturition,  that  they  may  have  the  option  of 
sending  guardians  for  the  issue. 

5.  That  the  woman  then  be  placed  under  lock  and  key,  in* 
place  where  there  is  not  more  than  one  practicable  approach. 

6.  That  three  free  women,  and  as  many  free  men,  keep  watch 
at  this  approach,  and  examine  all  visitors.1* 

1 P-  *5»  3* § 7-  7 M.  *>  4 i*. 

* Id.  1,  § 8,  13,  14.  • P.  15, 4,  1,  § 10  j C.  4,  14. 

* Id.  i,  \ 6.  9P.  *5,4,  1,  pr.  § 1. 

4 Id.  1,  $ 4,  12.  10  Marcus  Sc  Lucius. 

«Id.  1,4  11.  11  Dc  L.  L. 

* Id.  1,  i 12,  14,  15.  M P.  25»  4»  *>  4 l°9  *q* 
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7.  That  on  labor  coming  on,  the  woman  do  announce  the  feet 
to  those  interested, 

8.  In  order  that  they  may  send  at  least  five  free  women  as  wit- 
nesses of  the  parturition. 

9.  That  not  more  than  two  midwives,  ten  free,  and  six  slave 
women,  be  admitted  into  the  conclave,  and  that  all  be  examined 
before  entering. 

10.  That  there  be  sufficient  light  then,  at  least,  and  that 
generally,  darkness  favorable  to  the  supposition  of  a child  be 
avoided. 

11.  On  omission  of,  or  opposition  to  any  of  these  provisions, 
possession  shall  not  be  granted  on  the  feet  being  made  to  ap- 
pear. 

12.  That  whatever  the  woman  shall  have  produced  be 
brought  up  by  the  father,  or  by  him  whom  the  praetor  may 
appoint. 

13.  That  the  child  be  shown  to  those  interested,  up  to  the  age 
of  three  months,  twice  in  the  month ; up  to  the  age  of  six 
months,  once  a month ; up  to  the  age  of  twelve  months,  every 
other  month;  and  up  to  the  time  it  can  speak,  once  in  six 
months.1 

In  the  third  case,  the  rescript  of  the  Divi  Frates  provides,  that 
a matron  asserted  by  her  husband  to  be  with  child,  should  be  con- 
veyed to  the  house  of  a respectable  woman,  where  three  mid- 
wives, of  approved  capacity  and  trustworthiness,  are  to  inspect 
her,  of  whom  if  all  or  two  pronounce  her  pregnant,  that  they  do 
their  best  to  move  her  to  admit  a keeper,  in  order  that,  if  not 
pregnant,  an  actio  injuria  may  lie  against  the  husband,  unless  he 
had  just  cause  of  belief  that  the  woman  was  pregnant,  or  was  in- 
duced to  the  assertion  by  a too  great  desire  for  issue,*  which  is  an 
answer  to  the  action. 

This  was  adopted  in  the  middle  ages,  under  the  feodal  law,  on 
account  of  noble  widows  feigning  themselves  to  be  with  child,  in 
order  to  retain  possession  of  the  feod,  which  resembles  the 
bonorum  possessio  ventris  nomine . The  provisions  of  the  edict 
were,  however,  not  very  scrupulously  observed  by  the  feodal 
praetors. 

The  Queens  of  France  were  always  delivered  in  public,  up  to 
the  reign  of  Louis  XVI. ; whoever  chose  was  freely  admitted, 
but  the  crowd  having  nearly  caused  the  death  of  Marie  Antoinette, 
the  practice  was  discontinued,  and  the  presence  of  the  ministers 
substituted.  This  is  the  law  of  England,  but  the  ministers  wait 
in  an  outer  chamber. 


1 P.  25,4, 1,4  19. 


*P.  25,4, 1,4sq. 


Mode  of  in- 
spection under 
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§ 2049. 

The  woman  who  has  received  possession  ventris  nminey  can- 
not transfer  it  to  another,  lest,  inasmuch  as  the  possession  is 
promised  in  behalf  of  the  issue,  opportunity  should  be  given 
for  dishonesty;1  and  a person  if  admitted,  contrary  to  this  pro- 
vision, may  be  restrained  by  interdict,  and  compelled  by  the 
praetor  to  retire, * who  also  grants  an  actio  in  factum  against  the 
woman  who  has  admitted  such  person. 

The  action  is  rei  persecutoria , and  hence,  also,  perpetua .s  It 
lips  by  those  to  whom  the  object  belongs,  against  the  woman  who 
has  fraudulently  transferred  the  possession,  or  him  in  whose  pos- 
session she  may  be,  if  he  have  made  the  fraudulent  transfer  for  the 
amount  whereby  the  plaintiff  has  been  damnified.4 

If  a woman,  knowing  herself  not  to  be  pregnant,  has  obtained 
the  possessio  ventris  nomine , she  is  said  to  have  done  so  calumnia 
causa*  and  is  punishable  by  an  action  in  factum^  under  the  praetor’s 
edict ; but  her  bona  fides  will  furnish  ner  with  an  answer  to  the 
action.6 

This  action  is  limited  to  the  annus  utilis  J It  lies  against  the 
woman,  or  those  in  whose  power  she  is,  who  has  been  in  posses- 
sion by  false  representations,  and  also  him  by  whose  instrumentality 
she  obtained  the  possession.8 

It  is  competent  to  him  to  whom  the  property  belongs,9  and  in- 
volves the  penalties  of  infamy  against  a defendent  convicted  of  the 
fraud. 

If  the  action  be  brought  for  damages,  it  is  penal ; in  which  case 
it  is  perpetual.10 


1 P-  *3»  5>  1»  Pr-  § i-  f Id.  *>  4 6»  7i  i>  § 5i  «* l*  H 

* Id.  i,  § 2.  7,  8. 

9 P*  aS*  5»  *>  $ 4 i Id.  2 5 Id.  i»  § 1.  • P.  6»  1»  § 3- 

4 *d.  j,  § i,  3 ; Id.  2,  § «.  • P.  15,  17,  19, 

* P.  25,  6,  j,  $ 1.  * Id.  1,  § 3,  4. 

* P.  25,  6,  1,  $ 4,  7,  8. 
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I 


TITLE  VI. 


Actio  in  Penonam — Sive  Condictio — Ex  Lege — Ex  iBquitate— Ad  Exhibendum— 
Restitutionis  in  Integrum — Ex  Contractu — Nominata— Realis— Directa  et  Contraria — 
Certi  ex  mutuo — Commodati— Depositi — Pignoratitia — Sequestraria— Verbalis— Certi 
et  Incerti  ex  Stipulatu  de  constituta  pecunia — Beneficia  Ordinis  — Divisionis — Ex- 
cumonis — Cedendarum  Actionum — Literal» — Condictio  ex  Chirographo — Consensuales 
—Actio  Empti  et  Venditi — Redhibitoria— Quanti  Minoris — Locati— Conducti — Emphy- 
teuticaria  directa  et  contraria — Pro  Socio— Mandati  directa  et  contraria — Actio  Quasi 
ex  Contractu  — Negotiorum  Gestorum  — Directa  et  contraria — T utelse — Communi 
Diridundo— Familiae  Herciscunto — Ex  Testamento— Condictio  Indebiti— Condictio 
Causa  Data  Causa  non  Secuta— Sine  Causa — Ex  Contractibus  Adsimilatis — Averages 
st  «ea— Actio  Funeraria. 


§ 2050.  • 

Gaius  gives  the  reason  why  the  actio  in  personam  cannot  be  U9ed  personal  actions 
as  against  a defendent  who  detained  property  belonging  to  a plaintiff.  of  none 

We  can  not,  he  says,  use  the  formula,  Si  paret  eum  dare  oportere , 
because  the  thing  Delongs  to  the  plaintiff,  and  therefore  he  cannot 
call  upon  the  defendent  “dare”  that  which  already  belongs  to  him, 
cm  solum  id  dari  nobis  intellegatur , quod  ita  aatur  ut  nostrum 
fiat ; nec  res  qua  nostra  est,  amplius  nostra  fieri  potest : 1 hence, 
the  form  of  vindication  must  be  used  in  clahning  that  which 
indeed  belongs  to  us  already,  or  we  must  have  recourse  to  the 
action  of  theft. 

The  English  law  has  recognized  this  difficulty,  hence  the  „ 
action  of  debt  and  detinue,  whereby  we  claim  the  object  or  its 
value  as  a debt.  Again,  in  trover  we  feign  that  we  have  casually 
lost  the  object,  and  that  the  defendent  has  casually  found  it,  and 
converted  it  to  his  own  use ; therefore  this  action  sounds  in 
damages  equivalent  to  the  value  of  the  thing  converted.  But  if 
the  action  be  ex  contractu , then  there  is  no  claim  for  a specific 
object,  but  for  injury  resulting  from  the  non-performance  of  an 
act,  and  in  such  case  the  dare  oportere  will  apply, — so,  also,  in 
actions  ex  maleficio . In  actions  ex  contractu , therefore,  we  sue 
in  assumpsit,  or  on  the  promise,  express  or  implied,  and  in  actions 

1 Griui  4,  % 4. 
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ex  maleficio  in  tort,  for  compensation  for  the  damage  we  have 
suffered  by  such  wrongful  and  injurious  act. 

The  late  New  Procedure  Act  has  abolished  the  distinction  of 
actions,  so  that  detinue,  trover,  tort,  debt,  and  assumpsit,  may  be 
lumped  in  one  declaration.  A plaintiff  may  complain  of  the 
unlawful  detention  of  his  horse,  of  the  conversion  of  his  carriage, 
of  the  seduction  of  his  wife,  of  his  owing  him  a sum  of  money, 
and  of  his  having  promised  to  pay  him  a sum  of  money  for  work 
done. 

The  Romans  never  went  to  this  illogical  length,  although 
they  were  exempted  from  the  enlightened  assistance  of  twelve 
uneducated  men,  to  estimate  the  injury  which  had  accrued  to 
the  plaintiff,  by  reason  of  the  loss  of  his  horse,  carriage,  wife, 
money,  and  labor. 

They  did  not  cede  to  the  popular  cry  of  the  Roman  plebs  the 
claims  of  logic. 

After  the  abolition  of  the  ordo  judiciorum , the  word  formula , in 
its  turn,  was  as  little  significant  as  the  word  actio ; Papinian1 2 
applies  actio  only  to  actiones  in  personam . The  in  rem  actio  he 
terms  petitio , both  together  persecutiones ; hence  the  action  on  an 
inheritance  is  termed  petitio , noV  actio  hereditatis. 

Ulpian  uses  the  word  specially  in  the  same  way  as  Papinian; 
but  when  he  uses  it  generally , it  includes  the  in  rem : and  by  per- 
secutio , he  means  the  extraordinaria  cognitio , in  which  the  matter 
is  settled  without  the  intervention  of  a judex  ^ but  he  sometimes 
uses  the  expression  in  a more  restricted3  or  more  extended4  sense. 

Paulus  extends  the  expression  to  persecutiones .4  Gaius  divides 
actiones  into  those  in  rem  and  in  personamfi  Hence  it  appears  that 
the  legal  terminologie  was  for  a long  period  uncertain,  or  per- 
chance, if  we  had  the  intire  works  of  these  authors,  these  anoma- 
lies would  be  accounted  for  by  the  context. 


§ 2051. 

Some  mention  has  been  made,  in  general  terms,  of  the  original 
meaning  of  the  term  condictio . Introduced  while  the  legis  ac- 
tiones were  still  in  force,  it  was  added  to  their  number.  If,  there- 
fore, anyone  used  this  form  of  remedy  for  the  recovery  of  certa 
pecunia  ^ he  was  said  certam  pecuniam  ex  lege  Silia  condicere^  or  if  fer 
that  of  a certa  res , then  certam  rem  ex  lege  Calpurnia  condicere . By 
degrees,  this  was  extended  to  many  other  laws,  and  causes  of 


1 P.  44,  7,  28. 

2 P.  50,  16,  178,  § 2,  3,  vide  et  P.  18, 
4»  2- 

j p-  3»  .3»  35»  § ' *>  ct  39»  Pr*»  contrasted 

with  praejudicia  interdicta  and  praetoriae 
stipulationes  j P.  6,  1,  68,  contrasts  actio 
with  interdicta. 


4 P.  44,  7,  37,  pr.,  under  actio  art  in- 
cluded actiones  in  rem,  in  persocain, 
directae,  utiles,  praejudicia,  interdicta,  f**' 
tori*  stipulationes j Id.  25,  pr. 

s p.  50, 16, 34  i p.  44.  *>  '+*  1 *■ 

* Inst.  4,  % 1 et  4,  § too,  106,  107. 
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action ; and  in  each  case  such  law  was  mentioned,  so  that  this 
legis  actio  may  be  said  to  have  continued  in  a modified  form,  that 
modification  consisted  in  the  dentmciatio  having  been  discontinued  ; 
but  every  condictio  was  a legis  actioy  founded  on  the  particular  law 
mentioned  in  connection  with  it.  % 

Now,  dtnunciare  was  equivalent  to  condicere , and  thirty  days 
were  fixed  for  the  appointment  of  a judge,1  from  the  date  of 
the  denunciation.  Under  Marcus  Aurelius,  a change  took  place 
in  the  mode  of  commencing  an  action.  In  addition  to  the  Vadimo- 
nium f citation  was  granted  by  the  simple  denunciatio  of  the  action 
brought;3  and  although  this  was  a different  thing,4  yet  it  can 
hardly  be  doubted  but  that  it  was  a modification  of  the  former 
denunciation,  and  based  upon  it : the  difference  between  the  two 
was,  that  the  old  denunciation  applied  to  one  of  these  two  laws,  in 
some  such  form  as, — Denuncio  te  ex  lege  Silia  de  certa  pecunia  post 
dies  xxx.  judicem  condicere,  probably  setting  out  the  sum  claimed. 
In  its  extended  form,  the  denunciation  was  made  applicable  to  many 
other  causes  of  action,  as  well  as  to  those  founded  on  these  two 
particular  laws.5  After  the  lapse  of  a certain  legally  fixed  period 
from  this  denunciation,  the  suit  was  commenced  before  the  court. 

Under  Justinian’s  legislation,  all  traces  of  the  old  denunciation, 
in  its  original  sense,  had  disappeared,  nevertheless  the  term  con- 
dictio was  preserved,  but  had  come  to  signify  a personal,  as  dis- 
tinguished from  a real  action ; hence,  when  this  condiction  was 
founded  on  a particular  law,  it  was  called  condictio  ex  lege  . . . 

where  on  equity,  condictio  pratoria  ; where  on  contracts,  con- 
dictio or  actio , together  with  the  particular  denomination  of  the 
contract ; or  if  innominate,  in  factum  or  pr ascriptis  verbis ; but 
the  term  condictio  was  used  indifferently  with  actio — where  on 
offenses,  the  term  condictio , but  more  usually  actio , together  with 
the  name  of  the  offense,  delictum , or  of  a quasi  delictum , whether 
in  factum  or  prascriptis  verbis . 

Condictio  ex  lege  ....  in  the  age  of  Justinian,  then, 
differed  in  no  respect  from  the  condictio  ex  lege  of  the  age  of  the 
legis  actiones , and  as  these  applied  to  any  remedy  given  by  a 
special  enactment,  without  any  further  designation  than  the  quota- 
tion of  the  law  in  question  : The  only  exception  consisted  in  its 
extending  beyond  a pecunia  or  res  certa. 

Thus  Paulus6  tells  us,  Si  obligatio  lege  introducta  sit,  nec  cautum 
eadem  lege , quo  genere  actionis  experiamur,  ex  lege  agendum  est. 

The  condictio  ex  lege  differs  from  the  actio  in  factum , in  that 
it  attaches  on  a pactum  legitimum , the  latter  on  a contract  founded 
on  the  praetorian  equity,7  and  is  in  supplement  of  a legitimate 

. r 

* C.  Th.  a,  4,  2 Sc  4 j Symmach. 
epist.  10,  52. 

• p-  i- 

7P.  22,  1,  30  j C.  8,  54,  35,  § ult.  j 
C.  5,  11,  6. 


* § 2002,  h.  op. 

2 Paul.  Collat.  L.  L.  Mos.  2,  6. 
a Aurel.  Viet,  de  Caesar  16. 

4 Contra  Asrersus  die  denunciation  der 
Romer,  Ldps.  1843. 
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The  plurit 
petitio  against 
actorea. 


Against  execu- 
tory likewise. 


Condictio  ex 
moribus. 


contract ; 1 as  for  the  revocation  of  an  excessive  gift,8  or  recovery 
of  the  price  from  one  who  has  sold  the  property  of  another, 
which  he  possessed  in  good  faith,  for  the  surplus  whereby  he  is 
inriched,3  and  for  the  recovery  of  money  from  him  in  whose  name 
we  have  paid  tc*  another  in  error,4  with  many  like  cases. 

It  lies  against  him  who  is  obligated  through  such  new  law  and 
his  heirs  (except  in  contracts  ex  delicto  for  penalties)  for  the 
sum  enacted  in  such  new  law,  whence  it  may  be  seen  that  its 
use  is  very  frequent. 

Another  action,  by  some5  placed  under  thi9  head,  is  the  condictu 
contra  actores  plus  petentes ; this  is  certainly  a condictio  ex  Ufa 
because  founded  on  a constitution  of  the  Emperor  Zeno.  But, 
in  the  first  place,  it  is  penal,  and  in  the  second  arbitrary,  and 
therefore  is  better  placed  under  that  head.  Si  quis  actor  in 
libello  a se  misso  majore  quantitate  petita  reo  gravioris  dam 
causam  prabuerit , in  triplum  omne  damnum,  quod  dedit , adversario 
resarciat;  vera  autem  quantitas  libelli  inspiciatur  quam  judex  in 
sententia  sua  comprehendat .6  The  second  is  a constitution  of 
Justinian  to  punish  extortion  on  the  part  of  viatores  or  executory 
litium , by  exceding  the  legal  amount  of  fees  they  were  indded 
to  take.7  Non  accipiant  autem  executoreSy  qui  edunt  libellos  aut 
inscriptiones  et  conventiones  aut  instrumenta  ultra  quam  subjecta 
constitutione  permissum  est  renumerationis  loco,  aut  si  transgresse 
fuerint  subjaceant  ejus  poenas . These  sportula  were  fixed  at  half 
pro  cent.,  Constitutio  est  Imperatoris  nostri , qua  litium  execur 
toribus  sportularum  nomine  certum  quid  dare  jussit  pro  quantitate 
libello  conventionis  inserta;  ut  e.c.  centum  usque  solidos,  consti- 
tuit dandum  esse  dimidium  solidi  si  vero  major  sit  quantitas  etiam 
sportulas  fore  majores . 


§ *052. 

The  condictio  ex  moribus  of  the  jurists,  is  founded  upon  cus- 
tomary or  common  law,  where  no  specified  remedy  is  injoined, 
as  the  condictio  ex  lege  on  a specific  enactment8 


3°>  « 35»  § 
1,  § x. 


a i Nov. 


* Halifax,  3,  1,  § 17. 
a C.  3,  10,  a. 

7 C.  3,  2,  4*  $ 2. 

8 Struv.  Exerc.  18,  51 $ Schelt.  Hxttc- 
2,  *0. 
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§ 2053. 

Savigny  tabularizes  the  actions  as  follows  : — 


Actionis.  < 


Civiles. 


In  personam.  J Stricti  juris  stve 
I condictiones. 


Ex  obligationibus , 
ftx  contractu,  et  ex 
quasi  contractu. 


Ex  obligationibus, 
V.  ex  maleficio  sive , 
ex  quasi  maleficio. 


, J Arbitraria 

In  rem.  < bona  fidei. 


’ Honoraria . 


In  personam. 


In  rem. 


Arbitraria 
j bona  fidei. 


§ *054- 

The  actio  ad  exhibendum  is  & praetorian  or  dative  remedy,  and 
assumes  that  the  defendent  is  in  possession  of  some  object  or 
document  belonging  to  the  plaintiff,  which  he  desires  and  has  a 
legal  right  to  inspect,  in  order  to  ascertain  whether  it  is  or  is  not 
Ae  property  be  intends  to  vindicate,  or  that  the  right  he  claims  to 
exercise  be  really  based  upon  the  document  in  question.  The 
jfaintiff  in  this  case  requires  the  defendent,  whom  he  believes  to 
be  in  civil  or  natural  possession  of  it,  or  who  has  fraudulently 
teased  to  possess,  to  exhibit  it ; or,  in  ca$e  of  refusal,  to  pay 
its  value.  In  order  to  obtain  the  exhibition  of  such  thing  or  docu- 
ment, the  plaintiff  must  show,  prima  facie,  that  his  interest  in  the 
production  is  sufficient,1  in  which  case  the  actio  exhibendum  will 
be  granted  to  him * but  on  condition  of  his  bearing  the  costs  and 
expenses  of  the  production.2 

1 P.  10, 4;  P.  43,  5,  1,  pr.  j P.  2, 13  j Th.  11,  $ 741 ; Carl  Einert  tract  de  act. 
C.  3,  42  j C.  2,  1 ; C.  8,  7.  Donell.  ad  exhib.  Lips.  1816. 

com.  I.  C.  ao,  9 et  23,  6-8  } Gliick  Com.  * P.  10,  4,  u,  $ 2. 


Actio  ad  exhi- 
bendum, or 
action  to  pro- 
duce objects  or 
documents. 
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Where  two 
owner*. 


Restitutiones  ii 
integrum. 


Requirements 
of  the  restitu- 
tion. 


Acts  ipso  jure 
valid. 

Lesion. 


Causa  justa. 


By  whom 
gran  table. 


This  action  also  lies  when  the  moveable  chattels  of  two  owners 
are  so  intimately  joined  that  no  severance  can  take  place  without 
damage  to  one  or  other  of  the  component  parts,  because  the 
possessor  of  the  combined  things  is  under  the  obligation  of  sever- 
ing them,  in  order  that  each  may  receive  that  which  is  his,1  or  the 
words,  or  on  the  case,  will  not  lie,  but  the  condictio  causa  data 
causa  non  secuta  must  be  brought. 

§ *>55- 

The  restitutio  in  integrum  is  a praetorian  or  equitable  remedy 
which  has ' been  fully  explained  in  a former  part  of  this  work.1 
One  of  its  incidents  is  the  restoration  of  the  parties  to  their 
former  state ; and  another  the  grant  of  a new  trial.  By  an  in- 
tegral restitution  the  suit  is,  as  it  were,  wiped  out  so  as  to  be  held 
never  to  have  taken  place ; this  applies  to  the  plaintiff,  who,  it 
appears,  on  a subsequent  examination  of  the  circumstances  and  on 
cause  shown,  never  ought  to  have  succeded  against  the  defendent 
for  some  vice  inherent  in  the  procedings. 

Restitution  must  comply  with  the  following  requirements  : — 

It  applies  only  to  acts  valid,  stricto  jure.1 

The  lesion  must  be  considerable.4 

The  cause  shown  for  i{  just.5 

It  is  grantable  only  by  a magistrate.6 

All  things  are  restored  to  their  former  position.7 

‘ § 2056. 

If  the  act  be  not,  ipso  jure,  valid,  there  is  no  necessity  for  it}8 
and  those  generally  damaged  have  their  usual  civil  remedy.» 

The  matter  in  issue  must  be  considerable,  hence  the  praetor  will 
not  listen  to  frivolous  suits  to  recover  either  a thing  or  sum  of 
small  amount,10  or  as  against  parents  or  patrons.  Proof  must  be 
given  of  the  lesion,  and  the  cause  must  have  already  been  taken 
up  for  trial.11 

The  metus , dolus,  at  as,  status  mutatio , absentia  reipublica  causa, 
vi  alienatio , or  error,  have  always  been  held  to  be  just  grounds, 
which  Paulus  calls  justam  causam  a justam  errorem. 

Restitution  must  be  granted  by  a superior  magistrate  equal  or 
superior  in  rank  to  him,  by  whom  the  matter  was  originally  ad- 
judicated, be  it  the  sentence  of  a predecessor,  colleague,  or  even 
his  own;  municipal  arbiter,  or  judices  pedanei,  have  not  this 


TV 

, h.  op. 


* $ 1875,  - -r- 
» P.  4,  4,  16,  pr. 
4 P.  4,  J,  4. 

* Id-  •>  *!• 
•C.1,47- 


7 P-  4»  4*  *4»  $ 

' P-  4»  4»  16,  pr. ; C.  *,  »3, 1. 
' P-  4»  4»  »*• 

" P-4,  1,  3- 
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power.1  In  the  provinces,  therefore,  the  presides  were  the  only 
competent  authority. 

Restitution  could  be  granted  either  in  the  forum  domicilii  or  rti 
site*  formerly  within  the  year,3  but  now  within  four  years,  from 
the  removal  of  the  impediment,4  except  in  the  case  of  capitis 
deminutio , when  it  was  perpetual ; 5 and  in  the  actio  doliy  which 
may  be  brought  within  two  years. 6 

On  its  being  granted  everything  remains  in,  or  is  restored  to  its 
former  state,  so  that  all  lesion  is  abolished.7 

When  granted  it  is  either  purely  or  by  way  of  exception,8  which 
has  the  same  effect  as  by  action,9  whether  granted  to  the  persons 
damaged10 * *  or  their  attorneys  paving  a special  mandate  as  such,31  or 
their  successors  ; lf  against  those  guilty  of  the  damage  of  third 
possessors,13^  the  restoration  of  the  thing  to  its  former  state,  by 
the  rescission  of  that  which  may  have  been  done  or  performed. 


§ *057- 

Metus  y or  fear,  is  a ground  of  restitution,  not,  indeed,  by  the 
law  of  nature,  or  of  nations,14  but  by  the  civil  law,  which  holds 
a promise  exacted  under  duress,  void  from  the  absence  of  free 
consent ; for  this  purpose,  contracts  are  distinguished  into  bona 
fidei  and  stricti  juris:  the  former,  by  the  nature  of  their  basis,  are 
vojd  ipso  jure , for  force,  fear,  or  fraud,15  so  that  no  edict  is  required 
to  give  them  this  exception,18  consequently  there  is  no  necessity 
for  a restitutio  in  integrum.17 

Stricti  juris  negotia , such  as  stipulations  and  acceptations,  are 
valid,  notwithstanding  these  blots  ;18  and  the  same  would  seem  to 
apply  to  one  withdrawing  from  a sale,  or  letting  and  hiring,  for 
one  of  these  reasons.19  The  datis  promissio ,20  marriages,21  and  the 
auctoritas  tutoris ,w  form  an  exception — and  are  void,  ipso  jure , for 
force  or  fear.  Restitution  lies  against  a slave,  who  has  extorted 
bis  manumission  by  force,23  by  sovereign  authority.  The  praetor, 
Cneius  Octavius,24  is  said  to  have  been  the  originator  of  the  actio 
and  exceptio  metusy  as  against  those  who  had  taken  away  anything 


1 P.  50,  1,  *6,  pr.  § 15  C.  2,  47,  i J 
P.  4,  4,  16,  § ult  ; Id.  17,  sq. ; Id.  42. 

\ C.  2,  47,  ult. ; C.  3,  19. 

* P-  *9»  35- 

4C.2,53,  ult. 

* P.  4*  5»  h § ufc- 

4 C.  2,  21,  ult. 

’£•4.5»  *4«  §4  «4».  C.  *,  2,  50.- 

* p 4»  ».  9»  $ 3»  « >4»  ^ 6 « p-  >*•  *» 

9i545  p-4»3>«lt- 

* I.  Averan  Interp.  Jur.  2,  xo,  4. 

**  **•  4»  *> «. 

"C.1,49- 

P..»,i«l4oIt.i  P.4,4,  >9. 

P«  4«  2>  *4»  v 3 5 P*  4»  4»  *3»  v 


14  The  Stoic  philosophy. 

11  P.  50,  17,  1 16. 

18  P*  *8,  5»  3* 

n Symach.  E p.2,  87  j C.  4,  44,  1 j sed 
vide  C.  2,  20,  3,  4,  5,  7,  ult.  5 P.  4,  2, 
21,  § 55  Id.  ult.  § x ; P.  29,  2 , 85,  where 
other  remedies  fail. 

18  P.  «,  3«,  9- 

WP.  4,  2,  21,  §4. 

70  Id.  21,  § 3. 

11  P.  23,  2,  22. 

M P.  26,  8,  1,  § x. 

*»  P.  40,  9,  9,  pr.  j Id.  17,  pr. } P.  4, 4, 
9 6c  xo. 

14  Cic.  ad  Q.  ffat. ; Ep.  1,  1,  7. 
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when  grantable. 


As  by  exceptio. 
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the  ground  of 
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by  force.1  Cassius  enlarged  this  by  extending  the  action,  but  not 
the  exception,  to  all  cases  in  which  a metushy  at  the  bottom  of 
the  contract;8  the  exception  was  the  result  of  interpretation; 
hence  the  edict,  §>uod  vi  metusve  causa  gestum  erit,  ratum  no* 
habebo ; 3 and  here  the  distinction  between  vis  and  metus  must  be 
borne  in  mind,  the  first  being  absolutely  irresistable,  majoris  rei 
impetus  quo  repelli  non  potest ,4  and  the  latter  an  apprehension  of 
force,  instantis  vel  futuri  periculi  causa  mentis  trepidatio .5 

Thus  the  praetor  accounts  that  to  be  atrocious  violence,6 
whereby  any  lesion  is  effected,  and  rescinds  the  matter  founded 
upon  it 

The  vis  must  be  injustaf  not  resulting  from  reverential  or 
panic  fear,  such  as  the  vain  suspicion  of  an  imminent  evfl  or 
accusation.8  But  such  as  results  from  fear  of  death,  slavery, 
exile,  pain,  imprisonment,  loss  of  female  virtue,  or  the  threats  of 
a ferocious  man  tending  to  death.  9 

The  lesion  must  be  proved;  then  he  who  extorts  from  his 
debtor  that  which  he  owed,  loses  his  claim;10  the  debtor,  how- 
ever, cannot  obtain  restitution.11 

Since  the  edict  names  no  persons,  the  interpretation  of  jurists 
has  held  this  actio  in  rem  scriptam  to  lie,  not  only  against  the 
person  having  committed  the  violence,  whether  the  object  exist 
or  not,w  but  against  every  possessor  of  the  object  extorted ; u 
hence  the  praetor  grants  an  actio  quod  metus  causa , if  the  object 
be  in  the  possession  of  another,  or  an  exceptio  q.  nu  c.,  where  the 
person  on  whom  the  violence  has  been  committed,  or  his  heirs, 
arc  in  possession.1* 

The  actio  quod  metus  causa , is  an  actio  pratoria  in  rem  scriptam 
arbitraria  competens  per  vim  injustam  et  atrocem  Iaso,  ejusve  heredi 
et  omnibus , quorum  interest ,15  adversus  eum , qui  metum  intulit  et 
omnem  rei  vi  extorta  possessorem , adversus  plures  in  solidum , ite 
tamen  ut  uno  solvente  reliqui  liberentur ,16  non  autem  contra  beredes , 
nisi  quatenus  ad  eos  pertinet  ad  rem  cum  omni  causa  restituendam 
vel  nisi  arbitrio  judicis  restituatur  intra  annum  utilem  in  quad- 
ruplum, post  annum  in  simplum,1* 

The  exceptio  quod  metus  causa  competit  metu  ad  promittendam 
adactis , eorumque  heredibus  et  quorumcunque  interest  contra  omsus 
ex  eo  promisso  agentes .l® 

1 Cic.  Vcit.  3,  65. 

9 P.  44,  4»  4*  i 33* 

> P.  4,  x,  1. 

4 Id.  a.  4 Id.  1. 

• Id.  3,  § 1. 

’ P.4,a,  3,§  1. 

8 P.  13,  a,  aa,  arg.  j P.  ao,  1,  a6,  § 1 ; 

P.  4,  2,  5 et  6 ; P.  50,  17,  184}  C.  2, 

20,  7,  pr.  et  9,  10. 

9 P.  4,  a J 3,  § 1 ; Id.  4,  6,  7,  8,  $ 1, 

2,  et  22  ult.  § 1 ; Id.  7,  9,  pr. ; C.  2,  20, 

4>  7»  9- 


19  P.  4,  a,  13  5 C.  9,  ia,  ult 
11  pt  ^ 2,  ia. 

19  Id.  9,  $ 8 5 Id.  14,  % 5 5 C.  a,  *o*  1. 
18  P.  4,  a,  9,  § ult. ; Id.  14,  §5- 

18  P.  4,  2,  16,  § 2 ; Id.  14,  k h 

16  Id.  14*  § ult. 

17  Id.  l6,  § ult.  sq. 

ts  Id.  14,  § I,  § 11;  I.4*M*$- 

19  P.  4,  2,  14,  § 6;  P.  44»  *»  7» 
§ 1. 
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§ 2058. 

Dolus  was  one  of  the  causes  of  restitution,  that  is  to  say,  Restitution  on 
dolus  malus?  calliditas , fallacia , machinatio , ad  circumveniendum , ^ground  ot 
fallendum , decepiendum  alterum  adhibita . Nothing  is  more  ob-  ous‘ 
noxious  to  all  fidei  contracts,  the  formula  of  which  run  ex 
fide  bona , or  quantum  aquius  melius , or  bonos  bene  agier 

oportet , than  dolus  malusy  but  even  these  are  not  invariably  void 
for  but  only  when  the  dolus  had  been  the  cause  of  the  con- 
tract, whereas  incidental  fraud  is  purgable.1 

The  rule  in  contracts  stricti  juris  is  the  reverse;  foi*  Applies  to  strict! 
whether  the  dolus  be  causam  dans , or  incidens?  they  are  valid  iuns  contracts- 
by  their  own  proper  force ; hence  the  practice  of  making  it  a 
part  and  portion  of  the  stipulation  dolum  abesse , or  abfuturum. 

C.  Gallus  Aquilius,  who  lived  in  the  age  of  Cicero,4  proposed 
certain  formulae  for  the  suppression  of  fraud,  omnis  malitia 
everricula ? for  the  purpose  of  aiding  law  by  equity,6  which  gave 
rise  to  the  edict — Qua  dolo  malo  facta  esso  dicentur , si  de  his  The  edict  de 
rebus  alia  actio  non  erit  et  justa  causa  esse  videbitur  judicium  <,ol°* 
dabo.1  Hence,  then,  it  is  requisite  : — 

That  to  intitle  to  this  restitution,  dolus  malus  should  form  the  Requirements 
causa  dans.  of  tfie  ?dict  for 

That  it  be  a supplementary  remedy.  restitution. 

That  all  cognizance  of  the  cause  should  be  dispensed 
with. 

That  having  been  obtained,  everything  should  be  restored  to 
the  former  position,  and  the  dolose  party  be  condemned.  Dolus 
bonus  is  not,  therefore,  a ground  for  praying  this  restitution  ;8 
but  it  lies  when  one  pubertati  proximus  has  circumvented 
another.^ 

In  subsidium , there  is  no  need  for  it,  if  the  contract  be  bonae  When  super- 
fidri,  and  based  on  fraud,  causam  dans , because  then  it  is  void 
ipso  jure ; nor  will  incidental  fraud  in  such  like  contract  bring  r 
it  into  operation,  because  an  action  on  the  contract  will  lie, 
or  the  exceptio  doli  malo  can  be  used  as  a defense  ; 10  so  that  this 
is  only  a mode  of  rescinding  contracts  stricti  juris.11  Whether 
where  there  be  not,  or  be  another  remedy,  is  doubted.14 


1 Gc.  Off.  3,  14 ; P.  4,  3,  i,§  C. 
hti.  The  Stoics  did  not  consider  all  con- 
*octs  should  be  Toid  on  the  ground  of 
food.  More  ancient  laws  did  not  vindi- 
cate fraud,  except  in  the  case  of  Tutela 
»i  Tab.,  and  for  the  restraint  of  youth  by 
««  Lex  Laetoria,  § ao6o,  h.  op. 

’p-4»3,7»  pr-5  P-  *3»  3»  »*.  $ »J 
,9*  *• 'i>WS- 

Cfc.  Off.  3,  i4  j P.  4,  3>  j,  $4;  p. 
45.  i.  in. 

‘Top.;. 

vei.  m. 


• Cic.  de  Nat.  Deor.  3,  30. 

8 Pro  Csec.  28. 

7p-4,3,i»§i- 

’ P-  4»  3,  37  5 P-  4»  4,  4i  C.  4, 

44.  *• 

* P-  4»  3,  »3>  § * J P-  5°.  >7.  in.  pr- 
” P-  4»  3»  7.  pr-  $ 3 5 Id-  9.  Pr-  5 P-  *4. 

3,11. 

“ P.  8,  39,  J j P.  45,  i,  3,  6 } P.  4.  3, 
ult. 

" P-  4»  3»  7»  § 3- 
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interest. 


Summary. 


Exceptio  doli 
mali. 


Otherwise  cognizance  of  the  cause  must  be  had,  it  is  then  seen 
whether  the  party  defrauded  can  attain  his  end  by  another  action,1 * 
whether  the  dolus  be  proved,8 *  whether  it  be  great  and  evident,  and 
whether,  on  estimation,  it  excede  two  aurei,3  because,  intailing  as 
it  does  the  penalties  of  infamy,  it  is  not  considered  right  to  expose 
a defendent  to  such  a contingency  on  slight  grounds. 

Everything  is  to  be  restored,4 *  but  if  that  be  no  longer  possible, 
the  party  in  dolo  is  convicted  in  id  quod  interest ,6  or  estimated  equi- 
valent, and  becomes  infamous;  and  this  is  the  reason  of  this 
action  not*  being  granted  against  those  to  whom  the  plaintiff  owes 
reverence  ;6  he  is,  however,  not  without  his  remedy,  as  he  caa 
sue  them  on  the  case  in  factum .7 

There  are  two  modes  of  which  the  praetor  can  avail  himself 
to  this  end,  by  action  de  dolo  malo 8 for  restitution,  or  where  the 
property  has  not  been  handed  over,  by  exceptio,*  which  lasts  two 
years,  including  the  duration  of  the  dolus;10  after  which  limit 
an  action  on  the  case,  which  is  perpetual,  will  lie.11 

In  its  nature,  the  actio  de  dolo  malo  for  restitution  is  praetorian, 
personal,  and  arbitrary,  available  by  the  plaintiff,  received  in  con- 
tracts of  strict  law,18  where  no  other  remedy  is  open  to  the  parties 
and  to  their  heirs  against  those  guilty  of  the  fraud,  where  many,  nr 
solidum , after  such  a manner,  that  payment  by  one  liberates  the 
rest.15  It  does  not  lie  against  heirs  or  a third  possessor,14  except 
in  so  far  as  he  has  been  inriched  thereby,15  for  the  restitution  of 
the  object  with  all  its  rights  or  cum  omni  causa , all  things  there- 
unto appertaining,  according  to  the  value  to  be  fixed  by  the 
oath  of  the  plaintiff,  except  it  have  been  restored,  or  have 
perished.16 

The  exceptio  doli  mali  has  the  same  operative  effect,  being 
competent  to  the  persons  defrauded,  and  their  heirs,  or  those 
having  an  interest  therein  ; 17  if  they  obligate  Aemselves  by  such  | 
a contract  as  this.18  This  exception  cannot  be  used  against  those  ! 
to  whom  reverence  is  due,  any  more  than  the  action;  const-  | 
quently  the  exceptio  in  factum  must  be  used  in  such  case.1^  j 

The  difference  between  the  actio  and  exceptio  is,  that  in  the 
first  case  the  restitution  will  have  to  be  made,  and  in  the  latter  | 
the  possession  has  never  been  lost,  and  is  defended. 


1 id.  i,  § 4. 

* id.  16. 

* Id.  7,  § ult.;  Id.  9,  § ult.;  Id.  10, 

Er* 

* P.  JO,  16,  35. 

‘ P.  4,  3,  18,  pr. 

‘P-4.3.  ».$4I  P-3.*.  »• 

7 P-  4*  3.  *1.  % »-i  parenti  and  patrona. 

•Id.  1»  $ 4»  5 i M-  7»  pr-  % '.  *• 

* C.  2,  21,  ult. 


P.  4,3,  *8 > P-  44»  7.  35- 
11  P-  44»  4»  S.  h “It- 
'*  P>  4»  3»  •»  Pr- » M-  «3- 
H Id.  17,  pr. 

14  Id.  15,  € ult ; Id.  1,  § 4. 
u Id.  17,  $ I ; Id.  26,  sq. 

18  Id.  18,  pr.  % 1. 

17  P-  44. 4.  *»  % * i P-44,  •»  7- 
'•  P.45,  1,  365  I.  3,  19,  $ 5. 

* P-  44»  4,  4»  $ *«■ 
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§ 2059. 

The  praetor  decreed,  in  prevention  of  fraud,  that  if  a debtor  Actio  Pauiiwa. 
had  delivered  his  property  to  anyone  in  fraud  of  his  creditors,  such 
creditors  having  obtained  the  legal  possession  of  his  goods  by 
sentence  of  the  president,  might  obtain  the  rescission  of  the  tradi- 
tion, and  recover  them  on  the  ground  that  they  were  still  vested 
in  die  debtor.  This  action  is  clearly  personal,  for  it  lies  not 
against  a third  party  in  possession.1 

The  rescission  is  here  founded  upon  the  fraud  of  the  debtor, 
and  this  remedy  necessary  because  the  creditors  can  only  follow 
the  object  to  the  debtor ; but  by  re-vesting  in  him  the  property 
be  had  alienated,  and  being  in  legal  possession  of  his  goods  by 
-ientence,  the  right  to  them  is  thereby  transferred  to  the  creditors, 
who  were,  therefore,  enabled  to  sue  the  transferee,  which  they 
tould  not  otherwise  have  done,  because  the  debtor  had  divested 
himself  of  the  property  in  them  by  tradition. 


§ 2060. 

In  favor  of  youth,  the  Lex  Latoria  was  introduced,  defining  Restitution  in 
non-age,  and  granting  curators  to  those  minors  who  desired 
it,  and  giving  relief  to  such  as  had  been  circumvented  principally  un  cr  25‘ 

Vf  stipulation.*  This  law  was  extended  by  the  edict,  which 
decreed,  J ^uod  cum  minore , plus  quam  xxv  annis  natuy  gestum  esse 
icatury  uti  quaque  res  sity  animadvertam ? Thus,  the  prsetor 
assists  minors — 

By  reason  of  some  lesion  ; 
i On  cause  shewn ; 

■ By  a subsidiary  remedy ; 

Which  has  the  effect  of  restoring  everything  into  its  former  state. 

Neither  age,  nor  dimity,  nor  status,  nor  learning,  exempts  a 
jerson  under  twenty-five  ; 4 nor  the  authority  of  the  tutor,  the 
ftoosent  of  the  curator,  nor  even  the  decree  of  the  magistrate, 

[ifcprives  the  minors  of  this  benefit,  but  only  ratification  by  he 
Wo  was  minor,  on  attainment  of  full  age;  or  where  a minor 
'fel  with  a minor,  or  where  the  pities  confirms  by  oath  what 
jhtt  been  done,  or  has  obtained  the  venia  atatis  from  the  prince, 

‘to  far  at  least  as  regards  immoveables.5 

Restitution,  in  the  case  of  minors,  is  not  confined  to  cases  what  lesion 
•f  debts  i every  lesion  gives  them  a claim  for  this  benefit,6  whether  ,nptIe* the 
® 1 contract  or  negotiorum  gestio  ,7  judicially  or  non -judicially  ^ n 


; P.  42,  8,  9. 

» a5* 

et  ult.  1 Id.  3,  § 3 5 
k 4»  47»  16,415 

1,  1 } C.  2,  27,  ult.  ; 


•C.  5,  74,  3,  & 1,  a;  P.  4»  4» 

§ pen.  5 Id.  345  C.  2,  28,  Audi.  5 C.  2, 

45«A  4,  4>  Us  f 3»  C-  a>  a,> 
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effected  j1  whether  with  a private  individual  or  the  fiscus,*  whether 
he  have  heen  impoverished  or  suffered  any  other  detriment.3 

The  minor  cannot  claim  restitution  when  he  has  been  the  cause 
of  his  own  lesion,  by  the  commission  of  a delict,  he  cannot  take 
advantage  of  his  own  wrong  ;4  neither  if  he  have  represented  hunr 
self  as  major,  contrary  to  the  fact;5  by  omitting  a penal  prose- 
cution ;6  nor  where  the  lesion  is  the  result  of  accident  or  of  the 
act  of  God.7  If  he  have  paid  under  a decree  of  the  court  ;8  haw 
not  suffered  the  lesion  from  the  possessor,  but'from  a third  party  ;5 
or  has  been  damnified  by  a parent  or  a patron,  because  he  must 
not  injure  the  reputation  of  such  persons.10 

The  minor,  on  cognisance  being  had  of  the  cause,  must  prow 
his  non-age,11  and  the  lesion  suffered  : 12  he  is  allowed  to  apply  once 
only  to  the  court,  after  which,  if  his  application  shall  have  been 
refused,  he  cannot  again  apply.13  He  must  petition  the  court  in 
due  time,14  that  is,  within  four  vears  after  attainment  of  hb 
majority,  when  the  right  of  action  nrst  accrued  to  him.15 

This  being  a subsidiary  remedy  it  is  inapplicable  where  the 
matter  is  null  and  void,  ipso  jure ,16  or  where  another  action  is  then 
available  bv  the  minor.17 

The  effect  of  this  species  of  restitution  is,  that  everything  is 
restored  to  the  minor,  such  as  it  was  at  the  period  of  the  negottsm 
gestumj*  that  he  restore  to  a third  party  the  surplus  whereby  be  is 
inriched  in  order  that  it  may  be  delivered  to  the  minor’s  heirs 
but  that  which  is  so  given  to  the  minor  does  benefit  other  majors, 
unless  the  object  be  individual;*1  not  even  fidejussors  and  man- 
dataries,** save  the  minor  suffered  lesion  from  a dohisf*  or  knew 
not  that  the  debtor  was  a minor.*4 

Where  the  business  done  is  incapable  of  rescission  it  will  not  be 
granted,  as  against  liberty,*5  save  by  special  order  of  the  sovereign 
for  some  very  important  reason,*6  nor  after  the  expiry  of  the  pro- 
scriptio longissimi  temporis.*7 

The  action  is  extraordinary  on  cognizance  had  before  the 
praetor.*8 

States,  cities,  and  ecclesiastical  communities,  inasmuch  as  &7 


I P-  4»  4>  7»  § 4»  ”»  «i  M*  *»  "P. 

Id.  16.  17  P. 

3 C.  2,  37.  18  P. 

3 P.  4,  4,  6 & 7,  § 6,  sq.  ; Id.  44.  18  Id 

4 P.  4,  4,  9,  ^ 2 ; Id.  37,  § 1.  Id.  47, 

4 C.  2,  43,  7.  c P - 4»  4»  37»  pr-  90  P 

7 Id.  ix,  § 4 et  5.  31  C. 

•C.  5»  37»  25.  24  P. 

8 Id.  13,  §7»et  14.  "P. 

10  C.  2,  42,  ult.  * P. 

II  P.  4»  4»  43»  C.  2,  21,4.  3,  pr. 
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15  C.  2,  53,  ult.  pr.  38  P. 
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arc  under  the  care  of  others,  are  assimilated  to  minors,  and  can 
claim  restitution  upon  these  principles  within  four  years,  from  the 
negotii  gestio  or  scientia  curatio .l 


§ 2061. 

Absence  from  the  domicile  is  a good  ground  for  restitution,8 
because  a man  may  easily  forfeit  his  rights  by  usucapion  or  pre- 
scription ; hence  absentees  are  restored,  as  against  those  present, 
and  vice  versa.3 

The  praetor’s  edict  is  triple, — first,  in  favor  of  absentees,  as 
against  those  present.  Si  cujus  quid  de  bonis , quum  is  metu  aut 
sine  dolo  malo  reipublica  caush  abesset , inve  vinculis , servitute 
hostiumve  potestate  esset ^ posteave  cujus  actionis  eorum  cui  dies 
exisse  dicetur : . . . . earum  rerum  actionem  intra  annum , 

quo  primum  de  ea  re  experiundi  potestas  erit , . ...  in  in- 

tegrum restitutam .4 

Those  who,  then,  *are  absent  ob  metum  and  not  dolo  malo , are 
restored  as  against  those  present.  The  fear  must  be  a just  and 
reasonable  fear  of  death  or  bodily  torture,  and  not  a mere  vain 
panic  ;5  the  nature  of  that  fear  being  a question  for  the  judge. 

Those  who  are  absent  on  State  affairs,  ob  reipublica  causam , 
without  dolus , are  restorable.  This  privilege  does  not  belong  to 
the  magistrate  having  jurisdiction  within  the  city  j6  although 
soldiers,  garrisoned  at  Rome,  are  held  to  be  absent  on  State  busi- 
ness by  a decree  of  Antoninus  Pius.7  Those  are  not  held  to  be 
absent  on  State  affairs,  who  care  to  affect  this  absence,  who 
are  nominally  absent,  or  depart  earlier,  and  are  longer  in  return- 
ing than  they  need  be  for  their  own  accommodation,  or  on  ac- 
count of  their  own  private  affairs.8  Therefore  this  privilege  is 
only  granted  to  such  as  are  absent  in  good  faith,  by  public  autho- 
rity, and  for  the  public  advantage.9 

Those  are  said  to  be  absent  of  necessity  who  are  in  durance, 
public  or  private,  military  custody,  or  prison,  or  fetters,10  without 
collision  or  dolus  malus . Also  those  actually  in  servitude  or  de- 
tained.11 Those  captured  by  or  born  among  the  enemy,  provided 
always  that  they  are  not  deserters. 

Absentees  are  restored  without  distinction,18  unless  they  have  left 
a procurator,  who  has  the  power  of  taking  efficient  care  of  their 
interests.13 


* C.  ix,  29,  3 } c.  2,  54,  4i  c.  1,  50, 
1 i m 6to,  i,  2. 

, *p-4>6,  3*1  p-  5°t  16»  «73»  § «> 
Id.  199,  $ 1880,  h.  op. 

* P-4,6,  i,  pr.  j Id.  ai. 

* p*4»6.  hh  « 

* P 4»6,  2,  § i}  Id.  3. 

‘ P 4,  6,  5,  § 1 j Id.  6. 


7 Id.  7 : Id.  35,  4. 

"Id*  4*5 i Id*  35»  § 9»  Id-  & 37. 
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•Id.  35,  sq.  ,ft  Id.  10. 

11  Id.  11.  **  Id.  14,  15. 

13  P.  4,  6,  15,  pr.  j C.  3,  54,  ij  P. 
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This  advantage  does  not  accrue  to  him,  against  whom 
period  of  usucapion  has  not  expired  at  the  time  of  his 
except  so  little  time  remain  to  him,  that  it  has  expired 
he  could  get  home,  deposit  his  baggage,  and  consult  his  adfi 
without  any  negligence  being  imputable  to  him.1 

We  now  pass  to  the  second  part  of  the  edict 

quis  quid  usu  suum  fecisset , aut,  quod  non  utendo  amissum,  sit  t 
quutus,  actioneve  qua  solutus  ob  id,  quod  dies  ejus  exierit,  qum  i 
non  defenderetur , inve  vinculis  esset , secumque  agendi 
non  faceret , aut , quum  eum  invitum  in  jus  vocare  non  liceret , i 
defenderetur , quumque  magistratus  ea  de  re  adpellatus  esset , j 
cut  per  magistratus  factum  sine  dolo  malo  ipsius , actio  exemtee 
dicetur:  earum  rerum  actionem  intra  annum , quo  primum  i* 
experiundi  potestas  futura , erit  l ....  in  integrum  i 
turum.* 

Hence  it  follows  that  the  party  present  is  always 
against  the  absentee,  unless  he  be  defended  ; hence  it  follows  i 
certain  persons  are  not  enumerated,  against  whom  the 
grants  restitution.8 

That  restitution  will  be  accorded  if  no  one  defend  the  s 
that  is  to  say,  if  he  have  left  no  attorney,  and  if  no  one 
taneouslv  comes  forward  offering  to  accept  process  for  him,  i 
to  pay  the  amount  of  the  judgment  if  necessary.4  That  a pell 
will  enjoy  the  benefit,  though  present,  if  in  durance,  so  as  nr ] 
unable  to  go  to  law.5 

If  the  defendent  be  in  fact  not  absent,  but  avoid  process,*] 
tution  will  be  granted,  but  in  subsidium  only,  because  there  i 
remedy  against  one  who  keeps  out  of  the  way,  by  missio  in  bona ; I 
inasmuch  as  a man  cannot  always  keep  out  of  the  way,  and j 
not  easy  to  obtain  the  missio  in  bona  ex  secundo  decreto ,7  it  is  j 

If  the  defendent  cannot  be  summoned  into  court  ac 
the  practice  of  old,®  without  fraud,  without  the  praetor's 
sion,  not  if  it  be  impracticable  to  do  so,  restitution  will  be  i 
likewise,  if  he  be  deprived  of  his  action  by  the  magistrate  i 
fraudulent  collusion,  as  by  enlargement  of  terms  or  the  like.* 

Item  st  qua  mibi  alia  justa  causa  esse  vM 

in  integrum  restituam , quod  ejus  per  leges  plebiscita , Senatus  ( 
suit  a,  edicta , decreta  principum  licebit. 

This  clause  of  the  edict,  termed  the  clausula  generalis , i 
restitution  for  any  just  cause;  hence  those  who  have  served  J 
envoys  for  the  municipality,10  although  they  cannot  be  stricter  $ 
to  be  absent  reipublica  causa. 11  Those  summoned  as  witi 
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in  cognitions  and  appeals.1.  Those  absent  on  their  studies,  or  any 
other  probable  cause.8  Those  detained  as  security  for  others.* 
This  clause  does  not  apply  to  those  who  do  not  act  in  error  or 
ignorance,  except  in  certain  cases.4  No  restitution'  is  given 
against  the  pr ascriptio  longi  or  longissimi  temporis ,5 

The  principles  deducible,  therefore,  from  the  edict,  taken  as  a 
whole,  are — first,  that  they  who  are  absent  on  account  of  fear, 
State  affairs,  or  necessity,  in  good  faith,  obtain  restitution  as  against 
those  present. 

No  distinction  is  drawn  in  the  first  part  of  the  edict  between 
those  whose  interests  are  defended  and  those  not  so. 

He  who  is  present  is  always  restored,  as  against  the  absentee, 
save  the  interests  of  such  absentee  should  be  defended. 

That  the  praetor  will  grant  restitution  in  favor  of  all  those  who 
shew  they  are  justified  in  claiming  it  on  the  ground  of  absence. 

By  the  Pubhcianian  fiction,  usucapion  and  prescription  even  are 
overridden. 


§ 2062. 

The  maxima  capitis  deminutio  is  civil,  equivalent  to  physical 
death,  therefore  no  restitution  is  granted  in  such  case;6  but  if 
those,  so  civilly  dead,  should  be  held  to  be  obligated,  those  on 
whom  their  property  has  devolved,  have  their  actio  utilis  against 
the  fiscus.7 

That  capitis  deminutio  resulting  from  a change  of  family,  termed 
minima , by  adoption  or  emancipation,  being  founded  on  an  ima- 
ginary state  of  servitude,8  relieves  the  parties  themselves  and 
those  bound  to  them  in  contract  from  their  obligations,9  from  the 
moment  of  such  act.  Obligations  founded  on  crimes  of  a public 
nature,10  and  those  founded  on  natural  law  and  in  fact,  form  an  ex- 
ception.11 

The  praetor’s  edict,  then,  runs, — §>ui  quave , postquam  quid  cum 
hit  actum  contractumque  j/7,  capite  deminuti  deminutave  esse  di - 
cuntury  in  eos  easve  perinde , quasi  in  factum  non  sit , judicium 
dabo ;w  whence  it  follows,  that  upon  this  restitution  being  ob- 
tained, all  rights  and  actions  in  favor  of  or  against  the  persons 
therein  mentioned  revived,13  but  not  in  favor  of  the  arrogator,14  or 
to  such  as  have  subsequently  contracted  with  the  persons  under 
such  disabilities.13  Inasmuch  as  this  is  neither  penal  nor  re- 
scissory, it  is  perpetual.16 
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$ 2063. 

The  alienatio  judicii  mutandi  causa  facta  is  a ground  for  resti- 
tution, he  who  has  fraudulently  ceased  to  possess  being  held  to 
be  the  possessor  notwithstanding ; 1 but  inasmuch  as  the  proof  is 
very  difficult  and  tardy  in  the  action  of  vindication,  the  praetor 
steps  in,  and  by  his  edict  provides.*  Si  dolo  malo  alienatio  judicii 
mutandi  causa  facta  fuerit , neque  arbitrio  judicis  pristina  ju£cii 
causa  restituatur , intra  annum  in  integrum  restituam  ut  actor 
quantum  interest  ejus , alium  adversarium  non  habuisse  consequatur . 

The  edict  then  became  operative,  if  any  one  transferred  his 
dominion  or  possession  to  another ; 3 sold  what  did  not  belong 
to  him,yW/Vi7  mutandi  causa  j4  or  alienated  it,  inter  vivos  f before 
the  litis  contestatio .6 

Here  the  dolus  consists  in  the  endeavor  to  place  the  adversary  in 
a less  advantageous  position  but  it  does  not  apply  to  one  who, 
having  given  a faulty  object8  in  lieu  of  payment,®  has  reclaimed  it, or 
from  feelings  of  shame  and  a dislike  to  litigation,  or  ill  health,  old 
age,  or  other  occupations,  has  transferred  it  to  another,10  nor  to  him 
who  has  not  impaired  the  rights  of  others  by  such  alienation.11 

The  remedy  is  given  by  an  actio  in  factum12  personalis}*  rei  ftr- 
secutoriaf 4 within  the  annus  utilis , to  him  whose  position  is  injured 
by  the  alienation,  or  to  his  heirs15  against  the  alienator  in  bad  fiuth, 
judicii  mutandi  causa  ; but  not  against  heirs,16  for  the  recovery  of 
the  amount  of  the  interest  which  the  plaintiff  may  be  found  to 
possess  in  not  having  another  adversary.17 


§ 2064. 

We  now  come  to  the  actions  on  contractus  nominati , much 
respecting  which  will  be  found  under  the  respective  titles,18  IQ®8 
being  nominati , and  others  innominati , of  which  the  former  are 
reales , verbales , liter  ales,  and  consensuales . Our  present  concern 
is  with  the  first  of  these, — the  mutuum  commodatum , deposit tf* 
and  pignus ; and  first  of  all,  of  remedies  applicable  to  the 
which  have  been  generally  alluded  to  in  a former  part  of  A® 
work,1®  as  well  as  the  nature  of  the  contract  itself. 
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§ 2065. 

Personal  actions  may  arise  out  of  proper  or  improper  contracts, 
which  mav  be  nominate  or  innominate ; in  the  latter  case  the 
remedy  follows  the  contract,  is  innominate,  and  termed  in  fac- 
tum, or  pr a scriptis  verbis . 

This  expression  has  four  different  significations.1 

Firstly,  it  is  used  to  designate  those  actions  which  the  praetor 
gives  by  his  edict,  and  which  are,  for  the  most  part,  penal,2 

Secondly,  those  actiones  utiles  which  the  praetor  grants,  founded 
on  certain  civil  laws.* 

Thirdly,  those  given  by  the  praetor  in  aid  of  certain  innominate 
contracts,  or  where  there  is  a want  of  a remedy  ;4  and, 

Fourthly,  those  based  upon  innominate  contracts,  all  of  which 
are  termed  in  factum .s 

The  origin  of  the  term  prascriptis  verbis,  is  a matter  of  con- 
troversy; some  suppose  that  on  account  of  the  great  variety 
of  matters  to  which  this  remedy  might  be  made  to  apply,  the 
praetor  gave  no  forms  for  it  in  his  album , but  that  such  were 
drawn  up  by  the  advocates  in  each  particular  case,  according  as 
the  facts  might  be.  Thus  V alerius  Maximus  writes  : 6 — A . Cas- 
cellium, hominem  juris  civilis  scientia  clarum , nullius  aut  gratia 
aut  auctoritate  compelli  potuisse  ut  de  aliqua  earum  rerum , quas 
Triumviri  dederant  Formulam  componeret . Hence  it  has  been 
inferred  that  they  could  only  be  called  upon  to  do  so  in  cases  not 
within  that  categories  Hotoman  would  write  perscriptis  for  pra- 
scriptis ; but  this  can  have  no  weight,  as  all  formulae  were  un- 
doubtedly set  out  at  length  in  the  album , and  not  contracted  notis 
scripta ; 7 and  it  is  clear  that  the  actio  prascriptis  verbis  set  out 
the  words  of  the  obligation  upon  which  suit  was  brought,  and 
prayed  judgment  thereon,  as  it  was  impossible  to  use,  in  an  in- 
nominate contract,  any  word,  such  as  deposuit  or  vendidit ,8 
whereby  the  actions  arising  out  of  nominate  contracts  were 
designated;  hence  the  terms  of  the  contract  were  set  out,  or 
prascripta , and  an  action  prayed  upon  them.9 

The  two  fosmer  are  praetorian  actions,  the  third  and  fourth 
civil;1*  but  these  were  subject  to  the  condition  of  there  being  n6 
dolus,  because  in  such  case  the  actio  doli  must  be  used.11 

The  actio  de  prascriptis  verbis , arising  out  of  innominate  con- 
tracts, is  granted  to  one  who  claims  on  a dare  or  facere , or  to  his 
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heirs,  against  him  who  has  promised  to  give  or  do  something  in 
return,  and  his  heirs,  to  the  end  that  he  or  they  perform  their 
promise  in  that  behalf,  or  pay  the  indemnity  to  the  plaintiff  in 
damages  for  the  injury  done  to  him  by  the  non-performance.1 * 

The  action  is  therefore  to  compell  the  performance  of  a con- 
tract ; but  inasmuch  as  it  is  a peculiarity  of  innominate  contracts, 
that  the  contrahent  has  a locus  poenitentia , so  long  as  the  other 
contracting  party  has  not  performed  his  part  of  the  contract,  in 
such  contingency  an  action  will  not  lie. 


§ 2066. 

The  mutuum  is  perfected  by  the  delivery,*  whether  by  the  credi* 
tor,  or  by  another  in  his  name,  of  the  object  itself,3  or  of  some 
object  to  be  reduced  to  money,4  provided  that  it  have  been 
realized,  since  it  is  otherwise  an  innominate  contract.'5 

The  mutuum  containing  the  essentials  of  alienation  by  die 
receiver,6  the  debtor  remains  obligated,  though  the  thing  or 
species  have  perished,  for  he  is  intituled  to  consume  the  thing  as* 
though  it  were  his  own.7 * * * 

Whoso  can  alienate,  can  grant  a mutuum  ;e  so  he  who  in  bad! 
faith  has  granted  this  loan  against  tfie  will  of  the  owner,  does  Mt 
transfer  the  property  in  it  to  the  receiver ; hence  the  owner  can 
vindicate  that  which  remains  still  unconsumed,  and  bring  a per-* 
sonal  action  or  condiction  for  that  which  has  been  consumed  fit 
good  faith,  and  an  action  ad  exhibendum  that  which  has  been] 
so  in  bad  faith.®  This  applies  to  mutua  pecunia  advanced  byi 
mad  or  insane  person,  a prodigal,  an  infant,  a pupill,  or  a min 
The  contract  is  reciprocal,  therefore ; to  those  who  can  be  < 
gated  credit  can  be  given;11  consequently  to  none  of  the! 
mentioned  persons  without  consent  or  authority  of  curators  - 
tutors.12 

Proof  of  payment  must  be  given,  and  of  conversion  to 
use,13  which  applies  equally  to  states  and  administrators.14 

Many  debtors  are  not  liable  in  solidum,  except  they  be  correM 
but  each  creditor  may  sue  separately  for  his  rateable  proportion»1] 
One  thing  cannot  be  given  for  another  against  the  desire  of  -T 
creditor.17 

The  debt  is  payable  in  the  money  of  another  denominadnik9,( 
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except  there  be  any  understanding  to  the  contrary,1  regard  being 
had  to  the  real  value  of  the  money  at  the  time  of  the  loan  j2 
but  there  must  be  no  contract  for  interest  on  it,  as  has  been 
before  observed.3 

Thus,  the  action  belonging  especially  to  this  contract  is  the 
condictio  certi , specially  termed  the  actio  mutui ^ or  actio  certi 
ex  mutuoy  which  is  in  personamy  and  stricti  jurisy  competent  to 
the  creditor,  or  his  heirs,  against  the  debtor  and  his  heirs,  for 
restoration  of  the  same  genus. 

§ 2067. 

The  real  contract  of  commodatum  affords  a remedy  to  such  as 
do  not  return  in  specie  gratuitous  loans,  lent  for  a fixed  period  and 
definite  purpose.3 

The  actio  commodati  applies  to  all  non-tangible  objects,  corpo- 
real, incorporeal,  mobile,  or  immobile,  the  property  of  the  lender  or 
of  another  ; 6 but  it  will  not  lie  for  things  consumable  in  use,  save, 
indeed,  they  have  been  consumed  for  the  sake  of  pomp  and 
ostentation.7 

The  commodatary  must  be  answerable  for  dolus  and  culpa  in 
this  custody  of  the  object,  may  incurr  such  moderate  expenses  as 
may  be  requisite  for  its  preservation,8  and  in  times  of  danger 
must  preserve  such  objects  in  preference  to  his  own. 

The  degree  of  the  commodatary^  diligence  must  be  more  than 
that  which  he  takes  of  his  own  property ; 9 the  commodans,  on  the 
other  hand,  is  only  answerable  for  culpa  lata.10 

Many  commodataries  are  obligated  pro  rata?x  except  the  com- 
modant has  obtained  the  credit  of  each  and  every  commodatary, 
jointly  and  severally,  in  which  case  each  may  be  sued  in  solidumy  or 
jointly  for  the  whole.12  Heirs  are  liable  pro  rat  ay  save  one  be  in 
possession  of  the  object.13 

The  use  being  certain  and  defined,  the  commodans  has  the 
option  of  fixing  its  duration  at  the  commencement,  but  not  of 
revoking  it  at  will,14  except  the  owner  be  in  so  great  want  of  it 
OS  to  be  utterly  unable  to  dispense  with  it.15  If  the  commodatary 
use  die  object  otherwise  than  agreed,  he  is  guilty  of  a furtive 
use.1® 

NW,  inasmuch  as  the  commodatary  is  bound  by  this  contract, 
absolutely  and  ab  initio y and  the  commodans  secundum  quid  and 
ex  fast  factoy  two  actions,  the  one  direct  and  the  other  contrary. 
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lie.  The  contract  being  nominate,  the  actio  obtain;  the  name  < 
commodati ; it  is  personalis , chilis , bona  fidei.  In  its  direct  form  ki 
competent  to  the  commodant,  or  his  heirs,  against  the  co 
tary,  or  against  many  if  they  be  joint  defendents  pro  rata , 
their  heirs  pro  rata,  for  the  restoration  of  the  object  ac 
dated,  with  all  its  rights,  and  damages  for  blameable  negligence. 

The  actio  commodati  contraria  is  competent  to  the  come 
and  his  heirs,  against  the  commodant  and  his  heirs,  for  indenuiity| 
the  object  having  been  returned.1 
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§ 2068. 

The  actio  depositi  differs  in  some  trifling  respects  from 


attached  to  other  contracts  in  like 


categorie, 


on  account  of  1 


contract  being  construed,  on  account  of  the  sacredness  of 
nature,  with  greater  strictness  than  them.  The  Twelve  Ta 
placed  a defaulting  depositor  on  the  same  footing  as  a thief 
manifest,®  who,  if  convicted,  was  mulcted  in  double  damJ 
Even  the  praetor  left  the  condictio  furtiva 3 subsisting  for 
deponent,  distinguishing  between  the  depositum  simplex  and 
miserabile , arising  out  of  a fetal  necessity,  and,  therefore,  brou^ 
with  it  the  double  penalty  in  consideration  of  the  helpless  state  < 
the  deponent.4 

The  principles,  then,  of  this  contract,  as  deduced  from  < 
tions  and  axioms  are — 

That  the  depositary  permits  an  object  to  be  deposited  with  1 
gratuitously,  to  be  restored  in  specie  ; or,  in  failure  thereof,  \ _ 
to  be  amerced  in  the  case  of  a simple  deposit  in  simple,  and  ini 
of  a necessary  deposit,  for  his  fraud,  in  double  damages. 

Now,  care  must  be  taken  not  to  confound  a deposit  with 
tracts,  which  closely  resemble  it,  because  this  is  important  t 
account  of  the  remedy  to  be  applied,  and  to  prevent  a nuscarmi 
of  justice  ; for,  if  any  remuneration  in  money,  merces , interventi 
ceases  to  be  a deposit,  and  becomes  a locatio  conductio , which 
tract  has  also  its  proper  remedy.  If,  on  the  other  hand, 
remuneration  do  not  consist  in  money,  but  in  some  other  l 
the  remedy  is  on  an  innominate  contract,  do  ut  des^  facio  ut  faa 
etc.,  by  action  pr ascriptis  verbis.5  Neither  ownership,  nor 
nor  possession,  is  transferred  to  the  depositary,  so  that  if  the  use  < 
a tangible  object  be  granted,  either  expressly  or  tacitly,  the  remedyi| 
if  required,  is  changed  into  an  actio  mutui ; 6 a non-tangible  oby 
being  deposited  with  liberty  of  use,  would  make  the  actio  c* 


1 P.  13,  6,  18,  § ult;  P.  13,  7,  28, 
arg.  i P.  13,  6,  18,  ult;  C.  4,  31,  ult. 
pr.  % 1. 

1902,  h.  op.  ; P.  16,  3,  13,  $ 1. 

3 § 1908,  h.  op. 


4 % * 565,  h.  op. ; P.  16,  8,  if  $ I. 
3P.  16,  3,  1,  §85  §1568,  h.  op.  . 
# P.  12,  x,  10;  P.  19,  %y  31  f P. 
h $ 34- 


Digitized  by  v^ooQle 


ACTIO  IN  PERS.  NOM.  REALIS — DEPOSITI.  38 1 

dati  the  proper  remedy  for  breach.  Thus,  the  term  depositum 
irregulare , of  the  mediaeval  civilians,  is  to  be  rejected. 

The  degree  of  culpa  which  attaches  on  this  contract  to  found 
an  action,  has  been  already  examined  ; the  diligence  may  be  slight 
in  respect  of  the  depositary,  but  must  be  great  on  that  of  the 
deponent,  because  the  deposit  is  made  for  the  benefit  of  this 
latter.1 

License  must  be  reserved  to  redeliver  in  genus  that  which  has 
been  received  in  specie,  since  otherwise  it  becomes  a mutuum , and 
this  extends  to  increments,*  accessions,  and  interest  of  money, 
during  the  period  of  delay.3  If  a sealed  chest  be  deposited,  the  in- 
dividual objects  it  contained  are  returnable,  if  the  seal  have  become 
obliterated.4  So  strict  is  this  rule,  that  a robber  can  demand  back  the 
deposit  which  he  has  made.5  One  of  many  deponents,  too,  or  the 
heirs  of  the  deponent,  may  each  require  his  rateable  proportion 
or  heirs  of  a deponent  have  their  action  against  the  depositary  to 
the  extent  of  the  part  whereof  he  is  heir.7  In  no  case  is  the  depo- 
sitary allowed  those  privileges  to  which  he  is  intitled  in  other 
nominate  contracts,  viz.,  compensatio , or  set  off ; because  it  would 
open  the  door  too  easily  to  fraud,  by  enabling  the  depositary  to 
feign  a counter  demand  on  the  plaintiff  ; nor  deductio , for  the  same 
reason,  nor  the  exceptio  doli.Q 

In  all  deposits,  then,  the  heir  is  bound  in  solidum  by  the  bad 
faith  of  the  deceased,  otherwise  pro  rata  only ,9  and  such  dolus , 
or  culpa  lata , on  the  part  of  the  depositary,  is  punishable  by  the 
penalties  of  infamy. 

An  actio  in  simplum  lies  for  the  depositum  simplex , in  the  case  of 
necessary  deposits  in  duplum , against  the  depositary  himself;  but 
against  his  heir,  for  the  fraud  of  the  deceased,  in  simplum  only, 
because  actions  of  tort  on  penalties  are  not  hereditary.  The 
action  in  duplum  will,  however,  of  course  lie,  if  the  heir  have 
himself  be$n  guilty  of  a dolus. 

The  actions  arising  out  of  deposits  are  directa  personales  civiles 
bma  fidei , available  by  the  deponent  and  his  heirs,  for  the  return  of 
the  deposit  in  specie,  with  all  things  thereunto  belonging,  that  is, 
i?  simplum , but  in  duplum , together  with  restitution  and  respon- 
sibility, for  gross  negligence,  and  dolus,  where  it  is  a necessary 
one. 

The  actio  contraria , or  counter  action,  is  granted  to  the  deposi- 
asj  and  his  heirs  for  indemnity.10 


1 $ i$66,  h.  op.  5 P.  16,  1,  i,  § 7, 
20»  *!•  \ 47* 

* P.  21, 41,  \ 04  et  38,  § 10 ; C.  4, 
2 et  4. 

£ ,6*> 

“•  «.$»**  3»>  $ *• 


® Id.  1,  § 44>  !<*•  J7>  pr-  j M-  b § 36- 
7 Id.  Id.  9. 

' C.  4,  34,  pr.  j C.  4,  31,  % 1. 

» C 4,  34,  10 } P.  3,  *,  I,  § 1 ; Clc. 
^>ro  Rose.  Amor.  c.  39. 

P.  16,  3,  5,  pr.;  Id.  12;  Id.  23. 
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Actio  seques- 
traria directa  et 
contraria. 


P ignorati  tia 
actio  vel  contra. 


Nature  of  the 
contract  upon 
which  based. 


§ 2069. 

We  have  already  seen  the  nature  of  the  sequestra , and  l 
distinction  between  this  contract  and  that  of  deposit,1  namdjr,< 
the  necessary  sequester  is  effected  against  the  wish  of  the  < 
and  the  voluntary  sequester,  which  the  more  of  the  two  1 
the  deposit,  to  abide  an  event.  The  most  material 
however,  is  that  either  contains  an  admitted  right  of  lien,  if  ail 
be  proved  to  be  due,  and  is  granted  for  the  express  purpose] 
security,  contrary  to  the  Case  of  a deposit,  which  can  01 ' 
detained  for  necessary  expenses,  laid  out  upon  the  object  i 
Moreover,  it  applies  to  immoveables,  and  confers 
together  with  administration,  and  cannot  be  demanded  back  1 
the  termination  of  the  suit.4  The  contract,  too,  is  rarely  t 
an  essential  element  in  deposits ; hence  it  has  more  simi! 
the  contract  which  follows,  and  serves  well  as  a bridge  to  < 
us  from  the  depositum  to  the  pignus . 

The  actio  sequestraria  directa  is  competent  to  the  sue 
party,  not  being  in  possession  of  it ; for  the  return  of  the  s 
cum  omni  causa,  and  for  an  account  thereof. 

The  actio  sequestraria  contraria  lies  against  the  successful  J 
for  indemnity.5 

§ 2070. 

The  nature  of  the  pignus , as  a contract,  has  already  beea 
under  consideration,6  and  the  actions  which  appertain  totoj 
will,  therefore,  be  only  necessary  shortly  to  recurr  to  this 
by  way  of  summary. 

The  contractus  pignoratitius  is  realis , bona  fidei 
consists  in  the  delivery  of  an  object  to  the  pawnee,  as 
a debt,  on  satisfaction  whereof,  it  is  to  be  returned  in  spede*- 

The  axioms  which  flow  out  of  this  definition  are, — Thai 
in  re  initus ; given  as  security  for  a credit  ; to  be 
specie  on  payment. 

The  obligation  is  perfect  on  the  delivery  of  the  obj 
differs  from  hypothecation,  in  which  no  delivery  is  made.* 

It  is  delivered  in  security  for  a debt,  and  may  be  coi 
incorporeal,  mobile  or  immobile,  the  property  of  the  pawnor 
another,  so  long  as  it  be  an  object  of  commerce,  on  account 
liability  to  distraint  which  attaches  upon  it ; 10  but  if  the 


*§  1570,  h.  op. 

* P- 16,  3,  13 ; c.  4,  34*  11 ; h i5*8> 

h.  op.  n.  3 } contra  Heinecc.  £.  1.  § 227. 

3 Id.  6 et  17,  § 1. 

4 P.  16,  3,  I»  % 22  j P.  4,  3,  9,  § 3. 

1571,  h-  op-  > P-  16,  3,  5,  % 1 ; Id. 
i2,§2  ; P.4,  3,9,$  3. 


6 § 1461,  h.  op.  et  iq.  j § i57*tM 
7$  1489,  h.  op.;  * 15751  ■ 

8 1.  3*  >4»  § “It-  5 P-  44*  7»  *1  W_ 
9P-  i3>  7,  f»*»*! 

*3  i h *574*  op. ; § 1463. 

10  P-  13,  7,  9»*4i 
>>  9>  § *5  $ *574»  h.op. 
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of  another  be  pledged,  the  pawnee  may,  on  non-payment  of  the 
debt,  demand  another  pledge.1 

The  custody  only  passes,  but  neither  the  civil  possession  nor  Custody.  . 
use,*  so  that  the  pawnor  may  resume  his  pledge  by  legal  process 
if  the  pawnee  mistreats  it.3  If  the  pactum  antichreseos  be  not 
made  an  appendage  to  it  ( adjectum),  the  pawnee  must  restore  all 
fruits,  or  submit  to  their  being  brought  into  account.4  This  is  not 
an  accessory  contract  to  the  debt  to  which  it  applies,  be  that  debt 
civil  or  natural  ;5  its  object  is  to  render  the  obligation  efficacious  ;6 
thus  on  full  satisfaction 7 of  the  debt,  tfie  pledge  is  redemand- 
able.8 

As  in  all  other  nominate  contracts,  a double  remedy  directa  and  Remedy  direct 
contraria  applies  to  it  for  the  protection  of  the  debtor  and  creditor  and  contrar3 f • 
respectively. 

As  the  pledge  must  be  restored  in  specie,  it  follows  that,  if  the 
species  perish  by  inevitable  accident,  it  is  lost  to  the  pawnor;® 
both  pawnor  ana  pawnee  are  liable  for  a slight  degree  of  neglect 
on  account  of  the  mutua  utilitas  ;10  so  that  if  the  creditor  cease  to 
possess  fraudulently,  he  renders  himself  liable  for  the  value.11 

The  action  pignoratitia 12  directa , civilis , personalis , bona  fidei  Actio  directa, 
accrues  to  the  pawnor  so  soon  as  he  has  satisfied  the  debt  for 
which  the  pledge  is  security,  on  refusal  to  re-deliver  it,  whether  he 
be  owner  or  not,  and  extends  to  his  heirs  as  against  the  creditor  or 
pawnee  and  his  heirs  for  its  restoration,  cum  omni  causa  and 
damnum,  by  reason  of  slight  negligence. 

An  actio  contraria  of  the  same  nature  accrues  to  the  creditor  or  Contraria, 
pawnee  and  his  heirs  for  indemnity  in  respect  of  expenses. 

The  same  apply,  utiliter,  in  cases  of  hypothecation,  to  both 
debtor  and  creditor.13 

With  respect  to  the  other  remedies,  by  vindicatio  actio  utilis,  Other  remedies. 
in  factum,  Servi  ana,  quasi  Servi  ana,  confessoria , negatoria , hypo- 
thecaria, finium  r eg  undor um,  cautio  de  damno  infecto  ,14  interdictum 
Sahianum , de  ingrediendo , interdictum  unde  vi , actio  spolii,  inter- 
dictum uti  possidetis  et  utrubi,  quod  vi  aut  clam — actio  de  precario, 
ww  operis  nunciatio , reference  must  be  had  to  former  and  subse- 
quent paragraphs  under  which  these  remedies,  more  or  less  in- 
fect, are  specially  treated  of,  in  order  to  avoid  repetition,  which  in 
*ome  degree  is,  however,  unavoidable  in  a work  of  this  nature,  in 
order  to  render  each  particular  subject  reasonably  complete  in 
itself. 


* P.13, 7, 31. 

. 45»  h 3«f  § 7,  8 5 P-  13»7>  35» 

7 *LL  4»  I,  h 6 ; $ 1574,  h.  op. 

P.  J3,  7,  fimpr. 

M.  22,  § j ; C.  4,  24,  i,  sq.  j § 1473, 
h.  op. 

!£*>>  *.  5>  P-  *0. 3.  *• 

,{’.*0,6,  >3- 
P-44.7.  *.  $ 6 ; P-  13. 


* W-  9,  § 3 » % '573.  h-  °P* 

9 C.  4, 24,  5 & 6. 

'*  I-  3>  >4.  % uIt-  i P-  *3»  6>  s»  $ * » 
P-  >3.  7.  I3»§.*>  § H*s.  h °P- 
" C.  4,  24,  5. 

19  § 1490,  h.op. 

" P-  39»  *»  34»  P-J3»  7.  ”»§  5- 
14  1490,  h.  op.  et.  sq. 
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Actions  arising 
out  of  the 
second  nomi- 
nate contract, 
called  Terbal. 


Actio  certi  ex 
stipulatu. 


Stipulations 
depend  on  the 
terms  of  the 
contract. 


Ex  die. 


§ 2071. 

The  next  contractui  nominatus  is  that  termed  verbal,  which  is 
made  up  of  two,  stipulatio 1 and  fidejussio ,2  whence  flow  the  acUi 
certi  ex  stipulatu , the  actio  ex  stipulatu , and  the  so-termed  faw 
ficia  ordinis  excussionis  et  cedendarum  actionum  ; the  nature  of 
which,  more  particularly  as  contracts,  will  be  found  already 
treated  of  in  the  second  volume  of  this  work. 

§ 2072. 

Stipulations3  may  be  of  public  or  private  authority;  those 
ordered  by  the  praetors  and  aediles  are  termed  pratoria , where* 
those  flowing  from  the  office  of  the  judex  pedaneus  are  feared 
judiciales , and  those  common  to  both,  communes ,4 

Stipulations,  therefore,  made  before  litis  contestatio  are  said  tele 
in  jure;  but  those  subsequently  entered  into,  in  judicio:  the  former 
had  place  in  damnum  infectum , legata  fructuaria , judicatum  soldi 
and  rem  ratum  haberi ; but  the  latter,  in  cautiones  de  dolo,  de  ter- 
sequendo  servo.5  The  communes , both  before  and  after  the 
contestatio , as  rem  pupilli  salvam  fore,  rem  ratam  haberi,  & e. 

Stipulationes  pr at  oria  may  also  be  judiciales  in  another  sense; 
when  interposed  judicii  causa , as  is  the  case  in  the  judicatum  sohi} 
and  those  are  termed  cautionales  which  resemble  in  their  nature 
actions,  as  in  cases  of  damnum  infectum ; moreover,  those  are 
termed  communes  which  are  judicii  sistendi  causa  £ 

The  nature  of  all  these  praetorian  stipulations  is,  that  they 
require  satisdation,  so  that  in  doubtful  cases  it  is  for  the  praetorto 
determine  the  sense  the  word  stipulatio  shall  bear.* 

The  actio  ex  stipulatu  may  be  for  a res  certa  or  a res  incerta f 

§ 2073. 

Stipulationes  acquire  their  force  from  the  solemnity  of  woA 
whereby  a conventio  is  made  effective.  It  is  a contractus  ate** 
natus  juris  civilis  accessorius.9 

A stipulation  may  lie  for  the  praestation  of  a species  or  quantity* 
in  which  case  it  is  denominated  certa;  but  where  for  a genus  of 
act,  incerta.10  It  may,  moreover,  be  pura,  or  not  contingent  on 
any  other  circumstance,  and  then  the  expression  is  dies  ststm 
cedit  et  venit ; 11  or  it  may  be  in  diem  or  ex  die  where  the  day 
is  the  terminus  ex  quo , and  then  we  say,  dies  cedit  sed  non  % amt; 


«41581,  h.  op. 

9 § 1602,  h.  op. 

’p.46, 5. 

4 1-  3»  •*  i P-  45»  1»  5»  Pr- 
s P.  30  (1),  69,  \ ult. 

6 P.  46,  5,  I,  § X,  a,  3. 


7 Id.  9. 

9§  1585»  op. 

9 The  nature  of  stipulations  has  tees 
fully  explained,  § 1581,  h.  op.  et  sq{* 

, Z +S' •I»74s  75  > I-  3»  *5*  F* 

11  P.  50,  16,  213. 
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if,  however,  the  day  be  ad  quem%  it  is  then  in  the  nature  of 
a tactum  adjectum , and  therefore  we  say,  ipso  jure  perpetuatur 
obligatio^  because  it  is  one  stricti  juris ^ which  admits  of  no  answer 
but  by  exceptio . When  sub  conditione  possibili , during  the  con- 
tinuance of  the  condition,  dies  nec  cedit  nec  venit , and  a dies  incertus 
places  the  stipulation  on  the  same  footing  as  if  it  had  been  made 
sub  conditioned 

In  pure  stipulations,  then,  the  actio  ex  stipulatu  accrues  at 
once  ; if  for  a certain  thing,  then  condictio  certi  ex  stipulatu  ; but 
if  for  an  uncertain  thing,  incerti  ex  stipulatu  ;2  this  is  to  be  under- 
stood civiliter ^ that  only  so  much  time  is  to  be  allowed  the  debtor 
as  to  enable  him  to  satisfy  his  promise.3 

The  annexation  of  a possible  condition  gives  no  right  of  action 
until  the  event  arrive,  but  of  an  impossible  one,  never.4 

Since  the  dies  certus  is  usually  fixed  for  the  convenience  of  the 
promiser,  no  action  lies  till  its  arrival,3  though  he  may  anticipate  that 
day  of  his  own  free  will,  if  he  chuse  j6  but  if  he  pay  in  error,  the 
condictio  indebiti’1  does  not  lie,  but  he  cannot  be  pressed  to  pay 
before  the  expiry  of  the  day  fixed  j8  and  if  it  be  a promise  to 
do  that  which  cannot  be  settled  at  once,  the  promise  tacitly  con- 
tains the  element  of  sufficient  time  to  perform  the  obligation.® 
The  uncertain  day  has  all  the  incidents  of  a conditional  stipu- 
lation. 

The  stipulatio  in  diem  produces  an  action  forthwith  ; the  acces- 
sory pact,  however,  gives  an  exceptio  competent  to  the  promisee  on 
expiration  of  the  day.10 

The  father  cannot  bring  this  action  against  the  son,  or  vice 
versa,  except  in  matters  of  a public  nature,  or  in  respect  of  the 
peculium  castrense , quasi  castrense  ;n  neither  will  it  lie  between 
master  and  slave,  or  two  brothers  under  the  same  paternal  autho- 
rity.1* Want  of  consideration  is  also  an  answer  to  this  action.13 

No  action  lies  on  the  stipulation  of  one  for  another,14  not  even 
on  that  of  the  father  for  the  son,  notwithstanding  the  unity  of 
person  in  most  cases  produced  by  the  paternal  authority,  except 
when  the  stipulation  is  made  in  behalf  of  the  son  as  heir  \ 15  hence, 
when  one  has  stipulated  for  himself  and  another  jointly,  the  action 
lies  for  the  half  against  the  stipulator.16 

On  the  other  hand,  an  action  lies  on  the  stipulation  of  a filius 


' £•  35»  *,  75»  % *5*6**8,  h*op* 

L 3,  15,$  * } P.  45,  1,  4*t  % * 5 M- 
*37,  *4- 

'I.  3,  *9»  MM  P-46,  3»  *<>5- 

V *5>  **  7,  »*,  35,  97,  123;  Id.  17 
ct  46. 

* P*  45»  *> 4*>§*>  P-  So,  *7,  *7- 
. P-  44,  7*  5°,  P-  46,  3,  70  et  98, 

1 P.  1»,  6,  10. 

. * P-  45,  *,  3*,  § x6  ; Id.  42  j I.  3,  15, 

S a. 

VOL.  III. 


9 Id.  14$  Id.  131$  Id.  41,  § ij 
Id.  73,  pr.;  Id.  137,  $ i;  I.  3,  15, 
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10  P.  45,  x,  44,  % *• 
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**  P.  12,  6,  38. 

13  P.  44, 4,  2,  § 3. 

14  P-  44,  *,  38,  pr.  hi ; Id.  17 ; L 3, 
*9»  §4»  *8. 

“ P-  *»  *4»  *7,§4i  M-  33» 

16  P.44,  1,  no,  pr. ; I.  3,  19,  $4- 
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familia s or  slave  for  the  father  or  master,  because  whatever  ac- 
crues to  them  vests  in  the  father  or  master;1  so  also,  if  the 
stipulator  have  a pecuniary  interest,  his  stipulation  in  respect  of 
the  property  of  another,  is  a good  ground  of  action ; 8 but  as 
this  fact  presents  difficulties  in  its  proof,  such  stipulation  is  better 
made  for  a penal  sum.3  Where  the  stipulation  has  been  in  the 
alternative,  mi  hi  aut  Seioy  the  obligee  may  pay  either,  despite  the 
protest  of  the  other,  any  time  before  the  litis  contestatio .4  There 
is  nothing  to  prevent  many  persons  stipulating  to  one,  or  one 
to  many.5 

No  action  lies  on  things  stipulated  for  which  are  not  negotiable,6 
not  even  if  they  will  subsequently  become  so,7  much  less  on 
things  which  are  not  nor  can  be  in  existence,  nor  even  things 
which  possibly  may  hereafter  come  into  existence  ;8  nor  on  a 
stipulation  for  property  which  already  belongs  to  one’s  self;9 
nor  on  a stipulation  for  another  ; 10  nor  for  what  does  not  belong 
to  one  ; 11  nor  for  an  immoral  thing  ; 18  nor  a genus  in  futuro .u 

The  answer  must  be  congruous,  if  it  be  otherwise  no  action 
will  lie ; 14  nor  if  there  be  a discrepancy  in  the  answer  as 
to  the  thing  or  amount ; or  where  these,  the  contracting  parties 
be  in  error  as  to  tiling  or  person,15  though  an  absurd  mode  of  ex- 
pressing that  thing,  intention,  or  person,  will  not  invalidate  the 
remedy.16 

Lastly,  no  remedy  can  be  had  on  a stipulation  contracted  other- 
wise than  by  persons  in  presence  of  each  other  ;17  nor  where  the 
stipulation  has  been  contracted  by  letter  or  messenger.18 


§ 2074. 

Stipulatio  is  then  a nominate,  unilateral,  and  stricti  juris  con- 
tract, whence  one  sole  action  arises,  called  ex  stipulatu ,19  to  the 
stipulator  and  his  heir  against  the  stipulee  and  his  heir  to  render 
a certain  thing,  in  which  case  it  is  more  correctly  termed  the  to* 
dictio  certi  ex  stipulatu , as  contradistinguished  from  the  condicto 
incerti  ex  stipulatu , or  simply  the  condictio  ex  stipulatu . The 
object  being  the  performance  of  a specific  obligation,  as  a certain 
or  uncertain  sum  of  money  or  an  act,  it  follows  that  the  contract 
is  neither  satisfied  nor  the  parties  liberated  by  payment  of  the 


* p-45>  h 3M  *7,  I-  3»  §4- 

„ L 3»  19»  p-45>  i»3M20,sq.; 

Id.  1 18,  § ult. 

•Id.  38,  $ 17 ( $ 1584, h.  op. 

* P-  45.  1»  56»  $ * I M.  ult.  4 3. 

* P.  46,  3,  12,  § 1 ; Id.  57,  $ 1. 

0 P-  45,  1,  69  j Id.  81,  pr.  $ Id.  103. 

7 P-  1*»  1»  34.  § *5  P-  45.  >.  83,  § 5 ; 
I.  3,  19,  $ 2. 

* Id.  4 1. 


»P. 
10  I. 


45.  *»  73  i I-  3.  >9.  4 *• 
3.  »9.  4 3 « 4 *J. 


" l-  3.  »9.  4 »>• 

'*  M-  4 *3  > P-  45.  »»  »*• 

'•  Id.  94,  stj. 

' 14  % 1583,  h.  op. } P.  45,  1,  1, 4 3; 

“ P-  45.  >»  83.  4 *.  3. 4»  K-  *>  4 5> 
I-  3 1.  >9*  4 »7-  , 

"I.  3.  >9.4  >3  5 P-45.  >.  64 

” I.  3,  >9. 4 >*• 

'*  c.  8,  38,  14  i I.  3,  19,  i >*.  »7.  * 
to  the  proof  in  such  cases. 

“ P-  45»  »>  *3» 4 4 >5«*>  h- "P 


Digitized  by 


Google 


ACTIO — IN  PERSONAM — VERBALIS— EX  STIPULATU.  387 

estimated  value  of  such  thing  or  act ; Justinian,  therefore,  intro- 
duced the  practice  of  providing  for  non-performance,  by  stipu- 
lating for  a penal  sum,  in  event  of  the  primary  object  of  the  obliga- 
tion not  being  carried  out  as  agreed ; 1 hence  the  clause  in  the  case 
of  an  act  being  promised, — Si  ita  factum  non  erit  tunc  paenee  nomine 
item  aureos  dare  spondes  ? or  wnere  the  stipulation  was  for  per- 
formance of  a certain  act  and  for  abstinence  from  other  acts, — 
Si  adversus  ea  factum  erit,  sive  quid  ita  factum  non  erit , tunc 
fence  nomine  decem  aureos  dare  spondes  ? 

§ 2075. 

Where  more  parties  than  one  are  jointly  bound  in  a stipulation,2 
satisfaction  by  one  liberates  the  rest ; 3 and  the  action  is  extin- 
guished if  the  stipulation  by  all  be  under  the  same  terms,  that  is 

£*r,  as  to  all,  or  under  the  same  condition,  if  any  be  annexed, 
ause  each  is  severally  answerable  for  the  total  amount,  which 
deprives  him  of  his  remedy  against  his  co-obligees  ;4  but  this 
Will  not  apply  where  there  is  no  solidarity  in  the  original  stipu- 
lation, but  each  promised  to  bear  his  proportion ; hence,  when 
the  obligation  is  joint  and  several,  the  action  is  extinguished  on 
payment  by  one ; but  where  severally  only,  then  actions  lie,  pro 
rata , against  each  individual  obligees. 

Per  contra , where  there  are  many  plaintiffs  who  jointly  have 
fdpulated  with  one  obligee,  the  action  is  extinguished  quoad 
the  other  obligors,  by  payment  to  one,  for  the  defendent  is  obli- 
pted  to  all,  jointly  and  severally,  to  each  for  one  obligation  which 
lie  has  then  performed  or  extinguished,  be  it  by  acceptation, 
novation,  or  oath.5 


§ 2076. 

The  actio  de  constituta  pecunia  is  of  a nature  nearly  resembling 
fte  actio  ex  stipulatu , and  was  invented  in  subsidium , to  remedy  in- 
conveniences arising  out  of  the  necessity  for  the  actual  presence  of 
die  contracting  parties  ; the  pactum  upon  which  the  actio  de  con - 
tdtuta  pecunia  lies  is  termed  constitutum . Constituere  implies  to 
Jgrce  that  something  shall  take  place  on  a certain  day  or  time,6 
«nee  the  pecuniam  constituere  is  to  agree  upon  a day  upon  which 
.Jnoney  owed  by  the  principal,  or  him  for  whom  he  is  bound, 
diall  be  paid ; in  the  first  case  it  is  termed  constitutum  debiti 
froprii , in  the  latter  c.  d.  alieni J 

This  contract  was,  of  course,  of  none  effect  except  supported 
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by  a stipulation  ; nevertheless,  it  was  in  frequent  use  even  among 
bankers.  Absentees  promised  absentees  the  payment;  of  a certain 
sum  of  money,  or  the  render  of  a certain  thing  or  quantity  at 
Ephesus,  for  instance,  which  was  due  at  Rome  ; by  reason,  how- 
ever, of  the  absence  of  the  parties,  a stipulation  could  not  be 
entered  into.1 * *  To  obviate  this  difficulty  and  give  legal  effect  to 
such  money  brokers*  contracts,  it  was  thought  necessary  utili • 
tatis  causa,  to  make  such  pacts  binding ; and  a remedy  termed 
actio  receptitia,  on  condition  of  the  business  being  clotned  with 
certain  formalities,  verbis  civilibus  et  sollemnibus ,*  was  consequently 
invented. 

The  praetor,  imitating  this  example,  gave  this  action  an  quit- 
able  extension  as  follows*: — §>ui  pecuniam  debitam  constituent , 
sique  a dp  areat,  eum  neque  solvisse  neque  fecisse , neque  per  actore* 
stetisse  quo  minus  fieret , quod  constitutum  est , eamque  pecuniam , qua* 
constituebatur , debitam  fuisse , adversus  eum  de  pecunia  constitute 
actionem  dabo.*  Justinian,  then,  transformed  this  and  the  actii 
receptitia  into  the  actio  constitutoria.4  Hence,  the  constitutum  is 
but  a pactum  pratorium , whereby  the  debtor  promises,  without 
the  intervention  of  a stipulation,  that  he  will  pay  that  which  be 
himself  owes,  or  that  for  which  he  is  liable  on  the  part  of  another. 
In  some  respects,  it  resembles  a consensual  contract,  by  the 
element  of  mutual  agreement,  whence  it  obtains  its  validity. 

Whoever  is  capable  of  contracting,  is  also  capable  of  entering 
into  this  contract;5 *  a woman  is  capable  of  the  constitutum  debiti 
proprii , but  not  alieni,  being  restrained  therefrom  by  the  Sctn- 
V uleianum  ; 6 but  a filius  familias,  or  pupillus „ is  clearly  incom- 
petent, without  the  paternal,  or  his  tutor’s,  authority.7  Third 
parties  are  not  affected  by  this  agreement,  because  no  one  can 
promise  that  another  shall  pay,  although  he  may  become  liable 
for  the  debts  of  such  party  in  his  own  person;8  hence  I cannot 
stipulate  for  myself  and  Titius,  although  I should  properly  agfee 
for  payment  to  myself  or  Titius.®  When  the  praetor  aids  this 
contract,  there  is  no  need  of  either  stipulation  or  other  formality  i 
hence  it  can  be  entered  into  by  absent  parties,  by  message  of 
letter10  (so  long  as  it  be  not  done  impersonally),11  and  thereby  ob- 
viates one  of  the  great  difficulties  in  contracting  by  stipulation. 

The  constitutum  always  supposes  a debt,  natural,  mixed,  or  chi» 
which  latter  alone  is  not  excluded  from  the  praetorian  exception.1* 
Where  the  promise  is  for  a day  certain,  or  under  a condition,  d* 
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same  day  or  condition  must  be  imported  into  the  constitutum ; 1 
but  this  does  not  prevent  the  contract  being  varied,  as  the  payment 
of  com  for  money,  although  the  constitutum  will  be  of  none  effect 
if  it  excede  the  debt.  But  it  is  important  to  remark  that  it  does 
not  comprise  the  element  of  novation,  hence,  it  is  no  bar  to  the 
recovery  of  the  debt  then  constituted  by  some  action  which  applied 
to  it  on  that  ground  before  the  constitutum  was  effected.2 

This  remedy  being  made  very  full  by  Justinian,  when  he  im-  jusdnUn*<  ex- 
proved  the  actio  receptitia , by  transferring  its  provisions  into  the  JJJ^one°^c 
constitutoria , it  applies  to  all  things  moveable  or  immoveable,  0 reccputu* 
rights,  quantities,  and  whatsoever  can  be  possessed  in  patrimonio ,3 
because  before  this  the  praetor’s  edict  was  interpreted  to  include 
under  the  denomination  of  pecunia , sudh  res  only  as  were  capable 
of  numeration,  measure,  or  weight.4  Moreover,  although  the  old 

receptitia  applied  only  in  diem , the  constitutoria  was  extended  pure.5 
As  formerly,  the  action  is  perpetual.6 

Hence,  the  actio  de  pecunia  constituta , otherwise  termed  constitu-  Summary  of 
toriay  is  a prsetorian  personal  and  perpetual  remedy,  competent  to  dus  action, 
the  creditor  and  his  heirs,  against  him  who  has  constituted  himself 
a paymaster,  and'his  heirs,  for' payment  of  the  amount  settled,  or 
the  representative  value  in  lieu  thereof.7 


§ *0 77. 

Inasmuch  as  the  law  of  Justinian  established  the  principle  of  Beneficium 
the  surety  being  liable  only  in  subsidiumf  he  provided  a remedy  ordin“* 
for  that  event,  termed  the  beneficium  ordinis y which  operated  by 
way  of  exceptio  only,  but  not  of  estoppel ; so  that  on  the  surety 
being  sued  by  the  creditor,  he  can  protect  himself  by  demanding 
that  the  principal  debtor  be  first  sued  to  judgment,  and  then,  if 
unable  to  satisfy  the  demand,  the  creditor  may  foil  back  on  the 
surety.  This  is  not  the  law  of  England,  by  which  the  principal  English  law 
and  his  surety  are  looked  upon  as  jointly  and  severally  liable,  and 
the  creditor  may  sue  either  at  his  election ; however  conducive 
this  law  of  the  liability  of  guarantees  may  be  for  facilitating  com- 
mercial operations,  it  is  confessedly  deficient  in  logic.  In  a bond, 
the  sureties  are  jointly  and  severally  bound  together  with  the 
principal,  and  are  therefore  correal  debtors  5 but  m the  guarantee 
to  answer  for  the  debt  of  another,  which,  under  the  statute  of 
frauds,  29  Car.  2,  c.  3,  must  be  in  writing  shewing  on  the  face  of 
it  sufficient  consideration,  and  implying  a condition  precedent — the 
obligation  is  clearly  only  subsidiary,  to  answer  for  the  default  of 
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another,  on  the  failure  of  the  principal,  who  ought  first  to  be  sued 
to  judgment ; but  the  law  has  ruled  it  otherwise. 

§ 2078. 

The  beneficium  divisionis 1 enables  one  joint  obligee  who  has 
paid  a debt  to  sue  his  co-obligees  for  contribution  $ this  does  not 
regard  the  principal  debtor,  and  gives  the  obligee  no  exceptio . 

The  law  of  England  coincides  with  that  of  Rome  in  this 
respect,  provided  they  be  not  partners,  in  which  case  the  remedy 
must  be  taken  in  equity.  The  beneficium  divisionis  is  founded 
upon  a rescript  of  Hadrian. 

§ 2079. 

The  beneficium  cedendarum  actionum  gives  the  surety,  or  fide- 
jussor,*  liable  in  solidum , a remedy  against  his  co-sureties  by  an 
in  jure  cessio , whereby  he  can  demand  that  he  shall  not  be  obliged 
to  pay  until  the  creditor  shall  have  ceded  to  him  the  right  of 
action  which  he  has,  against  those  jointly  liable  with  him  in 
solidum , so  that  he  may  be  enabled  to  recover  from  them  any 
excess  he  may  have  paid  over  and  above  the  share  which  would 
have  fallen  to  his  lot  to  pay.3 

There  is,  therefore,  usually  no  necessity  for  a cession  of  actions  , 
against  the  principal  debtor,  who  can  be  reached  by  an  actio  \ 
mandati , or  negotiorum  gestorum , or  agency,  which  is  a better  1 
remedy,  for  the  co-obligees  with  him  are  in  no  wise  bound  to 
him,4  but  only  directly  to  the  principal  obligor.5 

§ 2080. 

We  now  come  to  the  reconsideration6  of  those  obligations 
termed  literales , the  remedy  on  which  is  by  condictio  ex  chirographo. 
The  older  Roman  law  acknowledged  no  such  obligation  as  that 
called  at  a later  period  the  literarvm  obligatio , to  belong  to  the 
categorie  of  nominate  contracts,  or  contractus  nominum  ; here  the 
term  nomen , as  signifying  a debt,  must  not,  therefore,  be  con- 
founded with  these  contracts.  Olim  scriptura  fiebat  obligatio  , 
qua  nominibus  fieri  dicebatur , qua  nomina  hodie  non  sunt  in  usnj 
say  the  Institutes.  This  contract  is  involved  in  the  darkness  of 
antiquity,  and  is  intimately  connected  with  the  practice  prevail- 
ing among  the  respectable  class  of  Roman  citizens  of  the  repub- 
lican period,  of  keeping  accurate  and  detailed  accounts  of  their 
domestic  pecuniary  matters,  termed  codices  accepti  et  expensi , or 
debtor  and  creditor  ledgers,  in  which  they  inserted,  in  a formal 

1 § 1613,  h.  op.  4 I.  3,  16,  § 6 ; P.  +6,  i,  4,pr.|  Y 
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manner,  their  debts  and  credits.1 *  Moris  autem  fuit  unumquem- 
que domesticam  rationem  sibi  totius  vita  sua  per  dies  singulos 
scribere , ex  qua  adp areret,  quid  quisque  de  reditibus  suis,  quid 
de  arte,  fcenore,  lucrove  seposuisset  quoque  die  et  quid , idem 
sumptus  damnive  fecisset . Sed  postquam , obsignandis  literis  reorum , 
ex  suis  quisque  tabulis  damnari  coepit , ad  nostram  memoriam  tota 
hac  vetus  consuetudo  cessavit .8 *  Whence  it  appears  that  these 
codices , or  tabula  accepti  et  expensi , were  admitted  as  evidence  in 
courts  of  law,  contrary  to  the  present  practice  in  England ; by 
what  proofs  they  were  supported  it  is  impossible  to  ascertain, 
but  it  may  be  surmised  that  they  were  put  in  on  oath. 

These  books,  then,  were  of  two  descriptions ; the  day-books, 
in  which  daily  transactions  were  at  once  entered,  called  adversaria , 
and  the  chief  ledger,  called  codex,  or  tabula  accepti  et  expensi , into 
which  the  items  were  transferred  from  the  day  book  monthly  with 
the  greatest  care  and  accuracy  of  detail.3  This,  however,  is  all 
that  can  be  ascertained  respecting  this  question  with  any  degree 
of  certainty.4  The  money  items,  termed  nomina , were  entered 
so  that  whatever  claims  existed  against  the  owner  of  the  book, 
or  he  had  upon  others,  were  entered  as  expended  for  or  received 
from  such  person,  which  was  called  expensum  et  acceptum  ferre . 
If  the  claim  upon  another,  by  the  owner  of  the  book,  or 
upon  a third  party,  by  reason  of  any  business  transaction,  was 
entered  as  to  take  the  form  of  a book  debt,  the  old  debt  was 
superseded  by  this  nomen  transcriptitium , and  a new  obligation 
created  in  its  place.5  These  transfers  always  presumed  the 
consent  of  the  other  party,6  or  some  definite  understanding,7 
which,  if  denied,  depended  upon  the  proof,  as  in  stipulations  or 
any  other  contract ; hence  this  understanding  was  usually  come 
to  in  the  presence  of  witnesses;8  the  particular  connexion  is, 
however,  not  clear,  although  it  is  certain  that  an  absentee  even 
could  be  burthened  with  a book  debt ;?  but,  on  the  other  hand, 
the  defendent  could  adduce  his  books,  and  other  counter  proofs, 
in  contradiction,10  whereby  a wide  field  was  left  for  the  judge 
to  exercise  his  discretion.11  If,  however,  the  correctness  of  the 
entry  was  not  impugned,  the  only  plea  available  was  that  of 
fraud,  which  of  course  required  to  be  proved.18  The  cessation 


1 Walter  Ges.  des  R.  R.  5 572 ; Keller 

Beytrag.  Zu  der  Lehre  von  dem  romis- 
ciien  Uenal-contracte  (Sell.  Jahrbiicher,) 
Scholar  die  lit.  oblig.  des  selteren  R.  R. 
Breslau  1842-8. 

3 Asconius  in  Cic.  Orat  in  Verr.,  act.  2, 

fib.  i,  cap.  »3. 

9  Waller  1.  c. ; Keller  1.  c.  Double 

entry  **  the  transfer  from  the  day-book 

monthly  into  the  journal.  “ Goods  Dr.  to 

A.  B.**  (goods  bought  of  A.  B.),  thereby 

venditor  hr  the  ralue.  When  A.  B.  is 

paid,  the  entry  stands,  “ A.  B.  Dr.  to  Cash 

or  Bills,**  dec.,  having  so  received  value. 


Hence  our  art  of  book-keeping  came  to 
the  Italians  from  the  Romans. 

* Cic.  pro  Rose.  com.  2,  3 ; pro  Cluent. 
30;  in  Verr.  2,  1,  23,  36  (Ascon.) 

4 Gaius  3,  128,  130,  133,  137. 

6 Jussu  debitoris  expensum  tulisse  ic. 
pro  Rose.  Com.  5,  Val.  Max.  g,  2,  2. 

7 Theophil.  shews  the  form,  3,  21,  pr. 

8 Sen.  Ben.  2,  23,  3,  15. 

• Gaius  3,  § 138. 

10  Cic.  pro  Rosc.com.  1,  in  Verr.  2, 
h 39* 

11  A.  Geli.  N.  A.  14,  2. 

18  Val.  Max.  1.  c. 
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day-books. 
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of  this  practice,  perhaps  from  fraudulent  entries  having  been 
made,  induced  creditors  to  require  that  the  party  chargeable  should 
sign  a receipt  for  money  received,  to  be  left  in  the  cu 
the  creditor,  or  to  sign  his  book  in  which  the  advance  was 
entered,  as  required  by  the  law  of  England,  which  provides  that 
a memorandum,  in  writing,  be  signed  by  the  party  to  be  charged 
therewith. 

The  transcriptitia  nomina 1 * * * * mentioned  by  Gaius,  are  a remnant 
of  the  former  practice  : — Literis  obligatio  Jit , veluti  in  nominibus 
transcriptitiis.  Fit  autem  pomen  transcriptitiuin  duplici  modo: 
vel  a re  in  personam , vel  a persona  in  personam . A re  in  persono m 

transcriptio  fit,  veluti  si  idy  quod  ex  emptionis  causa , aut  undue - 
tionis  aut  societatis  mihi  debeas , id  expensum  tibi  tulero.  A per - 
sonam  personam  transcriptio  fit,  veluti  si  id , quod  Titius  debet  tiH 
id  expensum  tuleroy  id  est  si  Titius  te  delegaverit  mihi . This 
form  of  contract  was  in  use  in  the  age  of  Gaius,  but  had  vanished 
by  the  fifth  and  sixth  centuries.*  The  entry  in  the  house  kdp 
could,  however,  not  have  referred  to  a transcribed  debt,  bat 
to  an  advance  of  ready  money,  and  'this  was  called  arcerinu 
nomeny  a till  debt,  which  served  only  for  proof  of  the  obligation 
itself  being  founded  on  a Numeration  and  figure  still  less  seldom 
than  the  transcriptitia  nomina . Alia  causa  est  eorum  nominum, 
qua  arcaria  vocantur ; in  his  enim  rerum , non  literarum  obligetis 
consistit;  quippe  non  aliter  valent , quam  si  numerata  sit  pecunia; 
numeratio  autem  pecuniae  reiy  non  literarum  facit  obligatiorum. 
de  causa  recte  dicemus , arcaria  nomina  nullam  facere  obligatione 
sed  obligantis  facta  testimonium  prabere .*  These  arcaria  nonane, 
or  till  debts,  derived  their  validity  from  their  foundation  in  pay- 
ment, or  numeration  but  not  on  their  proprius  vigory  serving  as 
mere  evidences  of  the  payment. 

Chirographa  and  syngrapha^  which  were  also  mere  evidences 
of  the  fact  of  an  obligation  having  been  created.  Pratereo 
literarum  obligatio  fieri  videtur  chirographis  et  syngraphis,  id  at, 
si  quis  debere  sey  aut  daturum  se  scribat ; ita  scilicety  si  eo  nonna 
stipulatio  non  fiat ; quod  genus  obligationum  proprium  peregrinorum 
est.6  These,  then,  were  of  foreign  introduction. 

The  more  modern  Roman  law  contains  no  trace  of  the  tran- 
scriptitia nomina ) neither  are  the  arcaria  nomina  y chirogrefhe 
and  syngrapha , to  be  met  with  according  to  their  original  intend- 
ment, notwithstanding  which  the  exceptio  non  numerata  p «*** 
was  doubtless  based  on  them ; this  theory  has  been  inserted 
somewhat  out  of  place,  in  the  title  De  literarum  obligationibus  f 
the  Institutes  already  disposed  of.6  Plane  si  quis  debere  se  imp 


1 Gaius  3,  § 118  $ P.  50,  16,  6,  pr. 

a Ascon.  in  Vert,  a,  t,  *3  j I.  3, 

ai,  pr. 

* Gaius  3,  § 131,  132  ; A.  GelL  N.  A. 

Hi  *. 


4 § 1623,  h.  op.  in  fin. 

* Gaius  4,  § x,  34. 

8 Marexoll.  Lehrb.  dor  Inst  d.  R-  R* 
Leipt.  1841,  § 118. 
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serity  quod  ei  numeratum  non  est,  de  pecunias  minime  numerata 
post  multum  temporis  exceptionem  opponere  non  potest ; boc  enim 
sapissime  constitutum  est . Sic  fit , ut  et  hodie , dum  quari  non 
potest , scriptura  obligetur}  et  ex  ea  nascitur  condictio , cessante 
scilicet  verborum  obligatione . Multum  autem  tempus  in  hac  excep- 
tione antea  quidem  ex  principalibus  constitutionibus  usque  ad  quin- 
quennium procedebat , sed  ne  creditores  diutius  possint  suis  pecuniis 
forsitan  defraudari , per  constitutionem  nostram  tempus  coarctatum 
esty  ut  ultra  biennii  metas  hujusmodi  exceptio  minime  extendatur .l * * 
The  real  causa  civilis  is  here  based,  not  on  the  lit  era  y but  on  the 
resy  and  affords  only  an  unusual  mode  of  proof  of  the  praestation 
of  the  res  having  taken  place ; and  this  is  clearly  laid  down  in 
the  Digest  by  raulus,  non  figura  literarum  sed  oratione  quam 
exprimunt  Utera  obligamuTy  quatenus  non  minus  valere y quod 
scriptura y quam  quod  vocibus  lingua  figuratis  significaretur  and 
again,  the  procurator  of  Seius  having  admitted  his  signature  to 
a silversmith,  in  the  words, — “I,  Lucius  Calandius,  acknow- 
ledge, as  above  is  written,  that  ....  remains  due  and 
owing  by  us  to  a certain  person.”  Scaevola,  on  the  question  of 
whether  Caius  Seius  could  be  obligated  thereby  being  propounded, 
replied,— That  Seius,  if  not  otherwise  obligatedy  was  not  so  by  the 
writing  set  out.* 


§ 2081. 

Except  this  particular  mode  of  obligating  themselves  by  writing, 
if  it  can  so  be  called,  the  Romans  had  no  other ; for  when  any 
one  desired  to  admit  his  liability  for  any  debt  or  act  in  writing, 
be  could  not  render  it  valid,  without  clothing  it  with  the  form  of 
a stipulation.  In  the  case  of  peregriniy  however,  the  obligation 
based  upon  a chirographumy  or  a syngrapbay  appears  to  have 
been  considered,  in  some  way  or  other,  as  a literal  obligation, 
though  it  is  for  from  clear  in  what  manner.4 


§ 2082. 

From  a later  authority,  the  syngrapha  is  said  to  be  a bilateral 
act,  respecting  a debt,  although  founded  upon  a merely  reputed 
basis  5 but  the  chirographumy  a unilateral  acknowledgment  of 
debt,  accruing  out  of  an  actual  loan.5  The  authorities  of  which 
we  are,  however,  at  present  in  possession,  make  no  mention  of 
this  distinction ; indeed,  the  whole  information  is  to  be  regarded 
with  considerable  suspicion,  though  borne  out  by  the  derivation.6 

1 I.  3, 2i,  § 1.  character  of  literal  contracti,  strictly  so 

* P.44,  7,  38.  called. 

* Id.  61.  5 Ascon.  in  Verr.  2,  x,  36. 

4 Gnem.  p.  360*388,  414-508,  comes  6 Gneist.  p.  508-514,  <rv*-ypetyw,  x?ip- 

to  die  conclusion  that  they  had  not  the  y pa<pu. 

VOL.  III.  3 E 
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§ 2083. 

Notes  of  hand  must  be  distinguished  from  literal  contracts; 
they  passed  with  the  Romans  under  the  denomination  of  cautma 
ana  chirographa , and  were  used  for  many  purposes — such,  for 
instance,  as  to  preserve  a record  of  a stipulation  made  in  person, 
or  by  a slave.1 * * 4 * 

The  writing  here,  however,  makes  no  change  in  die  nature  of 
the  obligation,  which  remains  verbal j*  hence  the  documentis 
always  open  to  imputation,  on  the  ground  that  the  necessary 

Suestions  have  not  been  put,  or  the  requisite  answers  omitted,  or 
lat  the  parties  were  not  there  present.  The  first  point  was, 
however,  so  far  controlled  by  a fiction,9  and  the  second  by  a 
constitution  of  Justinian,  that  such  is  received  prima  fade  as 
conclusive,  unless  convincing  proof  to  the  contrary  be  adduced1 
Thus,  in  so  far  a positive  obligatory  effect  is  attributed  to  the 
writing,  which  becomes  as  binding  as  if  based  even  upon  t 
fictitious  stipulation,  where  no  real  stipulation  has,  in  fret, 
taken  place.  Moreover,  in  a material  point  of  view,  certain  posi- 
tive peculiarities  are  annexed  to  such  documentary  evidence  of  a 
stipulation  in  a particular  case, , as  when  a stipulation  is  not 
entered  into  with  a view  to  gift  5 but  in  conideration  of  some 
condition  performed,  -the  defendent  can  plead  the  non-per- 
formance, in  fact,  of  the  praestation,  or  condition,  as  an  cxcepti* 
doli , against  a formal  action  on  the  contract,9  which  throws  the 
onus  of  proving  the  performance  upon  the  plaintiff.6 *  Nor  does 
the  fret  of  the  stipulation  having  been  protocolled,  usually  cflect 
any  alteration  in  the  circumstances.  There  is  a certain  pecu- 
liarity in  the  case  of  the  stipulatory  document,  shewing  a loan  tad 
and  received,  the  re-payment  whereof  the  debtor  thereby  promises.1 
Should  the  debtor  deny  the  actual  payment  of  the  loan,  it  is 
provided  by  imperial  constitutions,  since  the  third  century,  that 
the  exceptio  «.  n.p.  shall  only  be  admissible  till  one  year,  according 
to  Diocletian  till  five,  and  according  to  Justinian  till  two  years, 
have  expired.8  Hence  the  note  makes  payment  inevitable  to  the 
maker,  after  the  expiry  of  such  term. 


1 P.  ia,  1,405  P.45,  1,  126,  §2. 

* Gaiui  3,  § 134. 

* Paul.  R.  S.  5l  7,  § 2 } P.  45,  i,  134, 
§2;  C.  8,  3>,  1 } I.  3,20,  $ 8. 

4 C.  8,  38,  14 } I.  3,  19,  § 12  } Gneiit. 

p.  253-261. 

* Gaius  4,  § 116}  P.  44,  4»  2,$  3} 

I*  4»  13*  $*• 

* Gneiit.  p.  180*9,  209*19,  controvert» 


the  generally  received  opinion  that  the 
fendant  mutt  prove  hit  exceptio. 

7 Gneiit.  p.  265*285,  307-314,  p*®** 
conclusively  that  the  excep.  n.  n.  p. 
direct  to  tdpulitory  documents. 

• I.  3,  21,  § 1 } C.  Th.  2,  27,  1,  S 41 
C.  4,  30,  pr. } Cod.  Hera,  de  cast  et 
n.  n.  p.  (1)  8,  9,  10,  14. 
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§ 2084. 

Another  principal  species  of  cautio , or  chirographum , consisted 
in  a writing,  as  admission  of  the  receipt  of  a loan,  before  alluded 
to,  without  any  pretence  to  the  form  of  a stipulation  ; 1 hereby  the 
ordinary  incidents  of  the  loan  were  not  changed  by  the  existence 
of  the  writing;  therefore,  on  the  creditor  bringing  the  condictio  ex 
mutuo  upon  the  chirographum , but  the  defendent  denying  the  actual 
receipt  of  the  money,  the  plaintiff  had  to  prove  payment  as  the 
real  ground  of  the  obligation.*  But  after  the  passing  of  those 
imperial  constitutions,  whereby  the  period  for  pleading  me  exceptio 
h . n.  p.  was  restricted,  they  were  held  to  extend  to  the  plea  against 
simple  acknowledgments  of  debts,  and  not  to  be  pleadable  after  the 
expiry  of  the  before-mentioned  terms.3  Hence,  it  at  last  became 
possible  that  a person  might  be  obligated  to  payment,  simply  in 
virtue  of  the  note  of  hand,  without  either  stipidation  or  actual 
numeration ; this,  then,  is  the  literal  obligation  of  the  new 
law,4  which  it  is  not  allowed  to  controvert ; the  note  of  hand 
not  being  the  foundation  of  the  obligation,  but  a presumed  nume- 
ration. 


§ 2085. 

The  requirements  of  the  condictio  certi  ex  chirographo  are, 
that  the  sum  demanded  be  a pecunia  certa;5  that  it  be  lata 
expensa , or  data;5  that  the  bond  be  produced,  exhibita , and 
the  handwriting  proved  by  witnesses,  testium  intercessione ; it  lay 
by  the  creditor  and  his  heirs,  against  the  debtor  and  his  heirs,  for 
repayment  of  the  money  advanced. 

The  defendent  can  oppose  to  this  action  the  exceptio  n . n.  pj 
before  the  expiry  of  two  years,  or  a querela  n . n.  p. ; or  for  the 
recovery  of  his  note,  the  condictione  sine  causa. 


§ 2086. 

The  fourth  division  of  nominate  contracts  comprehends  those 
termed  consensual,8  whereof  the  emptio  venditio  is  the  first,  and 
out  of  which  arises  the  actiones  empti  et  venditi , which  are  nomi- 
nate, as  the  contract  from  which  they  are  derived.  Two  direct 
actions  cannot  accrue  out  of  this  transaction,  because  it  is  a 
bilateral  contract  by  which  either  party  is  bound  ab  initio . 


* P.  ss,  i,  41,  § ».  * § 1623,  h.  op. 

•£4,3°,  3»  5.  7-  Hx6a6,h.op. 

* Gneot  307-317.  0 § 1634,  h.  op.  where  the  question  of 

4 I-  3,  21,  § x ; Theophil.  3,  ax.  bargain  and  sale  is  folly  treated ; for  actions, 

* Qc.  pro  Rose.  Com,  4,  3 ; P.  33,  Vide  § 1657,  h.  op. 
h *• 
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Actio  venditi 
competent  to 
the  vendor. 


In  its  nature,  the  action  is  personal,  as  arising  ex  contractu 
it  is  also  civilis , and  bona  fidei.1 * 

Since  these  actions  cannot  be  brought  direct,  save  by  the  pur- 
chaser or  vendor,  it  follows  that  those  who  buy  and  sell  by 
procuration,  have  an  actio  empti  et  venditi  utilis  only.*  Neither 
of  the  contracting  parties  is  safe  from  the  exceptio  of  the  other, 
so  long  as  he  has  not  satisfied  the  terms  of  the  contract;  be, 
therefore,  who  would  bring  this  action,  must  have  paid  the  price, 
or,  at  least,  have  tendered  it,  or  otherwise  satisfied  the  vendor, 
which  has  been  done  so  soon  as  the  seller  shall  have  consented  to 
take  credit  for  the  price.3 

The  vendor  i6,  then,  first  in  a position  to  bring  his  action  with 
effect,  when  he  shall  have  delivered  the  object  of  the  contract4 » 
that  he  may  assume  it,  or  that  the  possession  be  vacant  for  hi* 
to  do  so,5 *  for  the  vendor  is  not  obliged  to  warrant  the  demini**} 
so  that  he  may  assume  the  object  purchased,  without  the  possi- 
bility of  dispute,  but  to  be  liable  to  eviction ; otherwise  the 
plaintiff  may  be  met  by  the  exceptio  rei  vendita  nec  tradita .7 

The  purchaser  has  his  actio  empti , and  his  heir,  because  heirs 
are  also  bound  by  the  contract,8 *  to  the  heir  of  him  who  his 
already  satisfied  the  contract,®  against  the  vendor  and  his  heir,^r 
vacation  of  the  possession  of  the  object  sold  ; for  unless  the  pur- 
chaser do  not  desire  it,  or  the  onus  of  the  tradition  lie  not  on  the 
vendor,  he  is  absolutely  bound,  to  deliver,  or  indemnify  the  pur- 
chaser for  the  default,10  for  the  id  fuod  interest  relating  to  the  object 
itself,11 12  its  mesne  profits,18  accessions,  and  all  rights.13  The  fixe 
vincta ,14  but  not  the  ruta  casay15  and  all  damage  arising  from  dd* 
and  the  culpa  y attaching  to  contracts  of  mutual  utility,16  save  where 
the  purchaser  himself  is  guilty  of  mora ,17 

On  the  other  hand,  the  actio  venditi  lies  by  the  vendor,  or  hi* 
heir,  after  delivery,  for  payment  of  the  price,18  in  such  wise  that 
the  price  become  the  vendor's.19  He  can,  moreover,  claim 
the  interest  of  the  price  during  moray*°  all  necessary  and  bene- 
ficial expenses,  and  indemnity  for  all  damage,81  even  in  some  in- 
stances on  account  of  pacta  adjecta  for  the  rescission  of  the  sale.* 


1 P.  19,  1,  6,  4 ult.;  Id.  ix,  4 i; 
P.  ai,  1,  22  ; I.  4,  6,  § 28. 

•P.19,1,13,425. 

SP.  19,  1,  ix,  § 2;  Id.  13,  4 8»  9J 
P.  18,  x,  53  5 4 1648,  h.  op. 

4 C.  8,45,  5 j P.  19,  1,25. 

* Id.  30,  6 I. 

•Id.  11,  is,  Id.  9. 

I p-  45 1 3«- 

* p-  >9»  », 

’Id.  11,92,  Id.  30,  $ 1 ; id.  2,  § 1 ; 
Id.  3,  pr. ; Id.  u,<)  13,  17,  18;  C.  4, 
49,  8. 

P.  19,  t,  11,^2. 

II  Id.  1,  pr.  et  11,  J 9. 

12  Id.  13,  ^ 10,  u,  13,  C.  4,  49,  16. 


» P.  18,  6,  7,  pr. 

4 P.  19,  1,  13,  $ ult. , Id.  14,  15»  »> 
pr.  § 7,  8. 

•Id.  28,  § s.  Id.  17,%  6 j Id.  A 
i P.  jo,  16,  241 , $ 1658,  h.  op.  «B 
urea. 

• § 1530,  b.  op.  p.  4J9,  ad  bn.  s P- 
5,  § 2, 19. , P.  18, 1, 68. 

' P.  18,  6,  j et  17. 

• P.  19, 1,13,^20. 

• Id.  11,  $ 2. 

• »3r  $ *0  i C.  4,  49,  J- 


pen. 

"P.  18,2,  16;  Id.  3,2;  C.  4,  Jdi  *■ 
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Lastly,  the  purchaser  is  not  discharged,  though  another  pay  for 
him,1  notwithstanding  he  acquire  the  dominion;  but  the  payer 
of  die  price  has  no  right  of  vindicating  that  which  has  been 
bought  with  his  money,*  because  in  judiciis  singularibus  nec 
pretium  in  locum  rei  succedit  nec  res  in  locum  pretii , except  in  a 
few  special  cases. 


§ 2087. 

The  vendor  is,  as  a general  rule,  bound  to  admit  the  unseen 
failings  of  an  object,' and  be  answerable  for  its  promised  qualities, 
to  inforce  which  an  action  lies  for  the  rescission  of  the  whole 
bargain,  or  for  a deduction  from  the  price.3  The  iEdilitian  edict 
gives  for  this  reason  two  specific  remedies  in  cases  of  the  sale  of 
slaves  or  animals;  the  actio  redhibitoria , whereby  the  bargain 
is  rescinded,  and  the  actio  quanti  minoris , for  the  reduction  of 
the  price.4  These  remedies  were  subsequently  extended  to  all 
cases  in  which  the  dominion  is  transferred  otherwise  than  gra~ 
tuitously  ;5  but  not  to  other  transactions,6  because  the  particular 
actions  belonging  to  the  contracts  themselves  supply  a sufficient 
remedy.7 


§ 2088. 

The  provisions  of  this  edict  are  as  follows : — Every  vendor 
answers  for  the  qualities,  physical  or  mental,  he  may  have  war- 
ranted ; 8 nevertheless,  in  cases  of  doubt,  the  greatest  measure  of 
perfection  is  not  exacted,?  simplex  laudatio  non  nocet,  that  is,  it  is 
not  to  be  looked  upon  in  the  light  of  a warranty.10  The  vendor 
must,  moreover,  answer  for  those  not  altogether  unimportant  :u 
infirmities,  illnesses,  and  defects  in  the  thing,  which  tend  to  impair 
its  utility,1*  notwithstanding  he  shall  have  screened  himself  gene- 
rally from  responsibility,  without  pointing  out  individual  defects.13 


*c-4»49>  7- 

* 0.4,50,8,9;  c.  3,  3»,  6. 

*P.  19, 1.  6,  §41  W.  , 

4§  1S41-6,  h.  op.;  P.  *1,  1,  i,  § i j 
Id.  38,  pr. ; DonelL  de  aedil.  edict,  (in  opp. 
frior,  p.  183,  aq.) ; F.  Balduinus  an.  in  Tit. 
deaadiL  edict.  (Heinecc.  I.  R.  et  Act.  1 1) ; 

I.  Strauch.  de  aedil.  edict.  Vit  1665  (op. 
n.  19) ; £.  Otto  de  aedil.  colon,  et  mancip. 

Lip».  1732  5 Heinecc.  ad  edict.  aediL  flor. 
apanio.  Hal.  1738;  Masco*,  opusc.  t.  2,  37,  38»  § to;  Id.  52. 

n.  6;  WestphaL  v.  Kauf.  v.  a.  w.  § 366.  9 Id.  x8,  pr.  § 1, 2 ; Id.  ip,  § 4. 

548;  Ntvstetal  & Zimmera  Untera.  1 vol.  j®  P.  18,  x,  19,  pr.  § 3 ; Id,  43,  pr. 
n.  9;  Getterding  in  Linde  Zeitsch.  6 voL 
x pt  q.  1 ; Thibaut  Syat  de  P.  R.  § 493. 

‘ P.  SI,  1,  pr.  19,  S J,  33,  pr.  3*.  pr. 

§ 5 i Id.  49,  61,  62,  S3  ; contra  Aren.  f. 

C.  P.  2 vol.  1 pt  n.  19;  aed  vide 


Neustetel,  1.  c.  p.  209-2x6;  et  Archiv. 
praedic t 5 voL  3 at  p.  350*55,  6 vol.  x at. 
n.  2. 

* C.  4,  $*,  33  5 P.  SI,  1,  63  j Coj. 
obs.  12,  38  ; Hotomann  obe.  4,  n.  17. 

1 P.  *9.  *»  *9.  § * i p-  39.  *>  *3.  $ 6 * 
Fomer  rer.  quot  4,  x8  (Otto  thea.  t a, 
p.  243) ; Stryk  de  act  inveatigand,  a.  1, 
m.  6,  § 43. 

“ P.  21,  x,  17,  § 20;  Id.  19,  § 2;  Id. 


" P.  si,  i,  1,  ^ t ; Id.  4,  f 6 3 Id.  5 
et  6,  § 12;  Id.  xi. 

11  Id.  t,$7i  Id-  3*.$7>* 

“P.  i«,  1, 43,  § s i P.  19.  «>  39- 
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In  slaves,  the  physical  qualities1 *  are  usually  alone  regarded,  with 
but  few  exceptions,9  not  the  mental  ones,3  except  where  froo 
bodily  infirmity  ;4  should  these  be  so  patent  as  to  be  evident  to 
the  purchaser,  if  he  had  not  been  grossly  negligent,  he  must  pot 
up  with  the  damage,5  save  the  vendor  fraudulently  led  ten 
astray;6  which  amount  to  patent,  and  which  concealed  defects 
must  be  determined  in  each  particular  case  as  it  arises.7  The 
ground  upon  which  it  is  competent  for  the  purchaser  to  impugn 
the  transaction,  must  be  referable  to  fraud  or  error ; consequently 
if  he  be  not  in  a position  to  rest  his  case  on  one  of  these  allega- 
tions, he  must  bear  his  loss.8  The  purchaser,  generally,  msj 
require  security  in  double  value,  in  consequence  of  a defect9 


§ 2089. 


Purchaser 
can  elect  as  to 
his  remedy. 

Defects  in 
principal  or 
accessory  ob- 
jects. 


Erroneous 
theory  as  to 
manifestation  of 
defects. 


The  choice  between  either  remedy,  redhibition,  or  deduction 
from  the  price,  is  at  the  option  of  the  purchaser,10  when  the  object 
has  a defect,  when  some  of  the  accessory  things  are  wanting,  or 
when  the  vendor  refuses  to  give  security.11 *  1 he  defect  maybe 
in  the  principal  object,  or  in  some  accessory  to  it;u  but  both 
pre-suppose  an  unconditional  transaction, 13  and  the  continuance  of 
the  defects  at  the  period  of  the  sale  ; 14  or  if  they  have  afterwards 
manifested  themselves,  their  non-patent  existence  at  that  period.15 
The  theory  commonly  supported  by  some,  that  the  fact  of  4c 
defect  having  or  not  having  manifested  itself  within  three  days, 
shall  be  taken  as  conclusive,  for  or  against  its  existence,  at  4e 
time  of  bargain  struck,16  is  evidently  without  foundation,  so  abo 
that  the  proof  of  a fetal  defect  must  be  adduced,  in  order  to  for® 
a basis  for  an  actio  redhibitoria , and  of  an  incident  one  for  that  of 
quanti  minoris .17  The  judge,  in  the  exercise  of  his  discretion,  mty 
of  his  own  motion,  direct  redhibition  when  the  action  for 


1 P.  21,  1,  4,  § 4;  Westphal.  has 
made  a list  of  these,  § 443-63. 

* P.  19,  1,  11,  § 7 j P.  as,  1,  17, 

% 14}  Id.2J,$2,  3. 

* Id.  49,  2,  3 ; Id.  52  et  6j,  ft. 

* Id.  i,  § 9,  11 ; Id.  4,  $ 1. 

•P.  i*.  1,  15,  $ 1}  P.  21,  1,48»%  3; 

Archiv.  f.  C.  P.  4 vol.  1 at.  a.  5. 

*p-9**»9»$  45  p-  >9.  «>  45»  $ 

P.  21,  1»  14,  § 9S  P.  4»  3.  37»  Lauter- 

bach  Coll.  1.  21,  t.  i,  § 12  ; Stryk  U.  M. 
L.  21,  § 8;  contra  Gluck  Pand.  20  vol. 


p.  50. 

rStryk  1.  c.  § 12,  sq  ; C.  G.  Buder  de 
vitiis  pecor.  Jen.  1740 ; I.  M.  Schmidt  de 
*dil.  edict.  Wire.  1770;  Lange  on  the 

practice  of  applying  the  actio  redhibitoria 

to  cattle  affected  with  swellings  (Germ.) 

Biitzov.  1786,  W.  G.  Plouquet  on  the 

chief  defects  in  horses,  Tub.  1790  (Germ.) 

1.  E.  C.  Miinter,  the  law  of  exchanging 


horses,  2nd  ed.  (Germ.)  Han.  179$» 9 
Mad  Urn  Misc.  1 Scb  p.  60-7 ; Hem* 
Cropp.  jur.  Abh.  1 sol.  n.  xx. 

• P.21, 1, 4, $4;  Id.  11, 

13,  $ 1. 

'C.4,49,  145  P.  21,  I,  31, 

P.  19,  I,  II,  §9,  II. 

10  Id.  a8  & 38. 

" P.  21,  1,  1,  $ 1 5 Id.  10,  $»1  a 
12, % 15  Id.  14,  $ 4,  55  Id.  iS'IM» 
37  * 4 *>  $ » i W-  5*- 
l*  Id.  32  & 38. 

" M-  43. 4 9- 

14  Id.  z,§  so;  Id.  16. 

*•  Id.  54;  C.  4,  58,  3. 

* Stryk  U.  M.  I 21,  t 1,  $ 26,  27» 

17  Stryk  1.  c.  § xi,  38 ; compare  La* 

bach  Coll.  1.  21,  L 1,  $ 25,  29,  30,3*1 
Feuerbach  C.  V.  1 vol.  n.  2 ; GlnckLc- 
20  sol.  p.  117-126,  131-147;  Nemhcttl 
& Zimmem.  Unters.  1 vol.  p.  244-53* 


Digitized  by  v^ooQle 


ACTIO— IN  PERS.— CONTR.  CON8ENS.— EMPTI  ET  VEND.  399 

nution  is  brought  for  the  return  of  the  intire  price,  on  the  ground 
of  the  utter  uselessness  of  the  object,1 * *  and  in  such  case,4  the 
redhibition  can  be  granted  to  the  vendor  against  whom  the  action 
for  reduction  of  price  has  been  brought,  in  preference  to  such 
action  for  reduction. 


§ 2090. 

Where  many  things  are  sold  together,  or  it  is  difficult  to  sever 
them,  the  redhibitio  of  one  object  involves  that  of  the  other,4  for 
otherwise  the  sale  need  be  rescinded,  only  as  to  the  individual 
object  which  is  faulty,  in  which  case  it  may  be  necessary  to  tax 
its  individual  value.4 

Where  an  object  has  been  sold  by  many,  the  rule  in  a partner- 
ship of  slave-dealers  is,  that  if  each  does  not  sell  a particular 
part,  every  and  each,  have  he  a greater  or  less  interest  in  the  joint 
venture  tnan  the  rest,  is  exposed  to  the  redhibitio  in  solidum ; 
other  vendors  are  only  liable,  pro  rata.5  If  many  have  sold  in 
unison,  the  redhibition  must  also  be  against  all ; but  each  has  only 
a pro  rata  claim  for  indemnity.6 

The  leading  distinction  in  principle,  between  the  redhibitio  and 
the  actio  quanti  minority  is  very  marked  \ the  first  is  in  the  nature 
of  a restitutio  in  integrum . The  sale  that  has,  in  fact,  taken 
place,  is  annulled,  but  the  second  does  not  interfere  with  the 
validity  of  the  obligation,  but  assesses,  as  it  were,  damages  against 
the  vendor  for  a breach  of  contract.7  The  actio  q . m.  can  be 
brought  over  and  over  again,  but  the  redhibitio  once  only  by  the 
victorious  party.8 

The  difference  with  respect  to  prescription  is  also  great.9 
The  redhibitoria  can  be  brought  any  time  within  six  months  5 
the  q.  m.  within  the  year,  on  security  having  been  given  for 
the  defect.  Otherwise,  however,  or  when  the  action  lies  only 
for  accessions,  or  the  delivery  took  place  upon  a pactum  displt - 
centiecy  the  former  is  limited  to  two,  and  the  latter  to  six  months, 
both  tempora  utilia ; 10  nor  are  these  remedies  interfered  with  by 
the  action  on  the  contract  having  been  brought  for  the  defect.11 


Of  many  things 
•old  together. 


Redhibitio  in 
•olidum  and 
pro.  rata. 


Distinction  be- 
tween the  effect 
of  the  redhi- 
bitio and  quanti 
minoris. 


1 P. fix,  i,  43,  § 6$  Struben  R.  B. 

1 *oL  17  Bed. 

* P.  11,  i,  48,  § 1 $ Westphal.  mi*» 

the  meaning  of  P.  23,  3,  12,  § 1, 
which  applies  to  laesio  ultra  dimidium,  by 
**ertiog  it  to  be  general. 

*P.  21,  1,  33,  $ 1»  Id.  34,  35,  38, 
» U}  Id.  39,  40,  pr.  et  64,  $ 1. 

* Id.  36  Sc  64,  pr. 

*P.  *1,  1,  31,  $ 10}  Id.  44,  § 1} 
Westphal.  $ 532-3  j contra  Gldck  1.  c. 

W>L  p.  1 10-12. 

' P-  *>.  1.  3*.  $ 5.  6,  7- 

, nt.  P.  at,  1,  18,  pr.}  Id.  »3,  $ I ; 

vide  et  V.  Reimer  dc  act.  aedilit.  Jen. 


1634$  Mazei  de  eod.  Rom.  1786;  J.  G. 
S.  A.  Buchner  de  elect,  ut  ferunt  act. 
redhib.  cum  act.  quanti  minoris,  Giess. 

7*1>.  ai,  i,  48,  $7}  Id.  31,  $16. 

9 Id.  19,  § ult.  j Id.  28. 

10  P.21,  1,  19,  § ult.  5 Id.  28  & 31, 
§ 22$  Id.  38  Sc  55$  Habitschen  de 
praescript.  redhibitionis,  Goett.  1788. 

11  Thibaut.  S.  d.  P.  R.  § 1022  $ Id. 
§ 50  $ Archiv.  f.  C.  P.  6,  vol.  1 hft. 
p.  104-6$  contra  Unterholzner,  2 vol. 
p.  443-6$  Gesterding  in  Linde  Zeitsch. 
6 vol.  1 hft.  p.  12-21. 
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Requirements 
of  the  actio 
redhibitoria. 
Obligations  of 
the  purchaser. 


Obligations  of 
the  vendor. 


§ 209I. 

When  the  actio  redhibitionis  is  brought,  either  party  must  have 
fulfilled  certain  conditions. 

The  purchaser  is  bound  to  restore  the  object  with  all  its  fruits, 
gathered  or  gatherable,  percepti  or  percepiendt , and  any  other  profit 
which  may  have  accrued  therefrom,  in  any  manner  or  way1 
He  is,  moreover,  answerable  for  all  damage  done  to  the  object  by 
himself,  or  those  belonging  to  him,  his  agents  and  superin- 
tendents,8 but  not  for  accident.*  It  is  his  duty  to  liberate  the 
object  from  any  burthen  which  may  attach  thereon.4  If  he  have 
so  far  changed  the  nature  of  the  object  that  it  must,  according  to 
Justinian’s  theory,5  be  looked  upon  as  a new  body,  he  is  not  in  a 
position  to  compellthe  vendor  to  receive  it  back;6  he  loses  his 
right  of  action  in  like  manner,  if,  of  his  own  free  act,  he  have 
put  it  out  of  his  power  to  return  the  object.7 


§ 2092. 

The  vendor  must  return,  to  the  purchaser  the  price  with 
interest,  and  double  in  case  of  contumacy,  and  whatever  he  has 
expended  on  the  conclusion  of  the  bargain,  according  to  agree- 
ment, or  because  it  was  unavoidable  ;8  furthermore,  the  necessary 
and  utilitarian  expenses  laid  out  upon  the  object.*  He  must, 
moreover,  make  recompense  to  the  purchaser  for  damage  done 
to  him  by  means  of  the  object,  and  naturally  without  dispute, 
if  blame  can  be  charged  upon  him,  otherwise  only  under  the 
supposition  that  he  refuses  to  make  them  over  to  the  purchaser, 
in  lieu  of  indemnity.10 

He  is  only  under  the  necessity  of  indemnifying  the  purchaser 
for  damage  arising  out  of  the  transaction,  if  guilty  of  dehtSyO r 
blameable  negligence,  by  non-performance  of  his  promise ; other- 
wise he  only  restores  that  which  he  has  received;11  but  in®0 
case  must  the  damage  claimed  be  assessed,  so  as  to  excede  double 
value,19  and  this  can  be  claimed  notwithstanding  the  eviction  of 
the  thing  delivered.1* 


» Id. 23,^9;  Id. 43, §5. 

•Id.  25,  § 1,  a,  3»  5>  M-  31»  b ", 
14»  x5* 

•Id.  47,$  15  Id.  48,  pr. 

•Id.  4,  3, 

•I.  2,  1,  §25. 

6 Compare  Carpxov.  P.  3,  Dec.  222, 
with  Schilter  Exerc.  34,  § 13. 

7 P.  21,  i,  47,  48,  pr.;  Langenn  k 
Koti  Erort.  2 vol.  o.  7. 

• P.  21,  1,  27,  45 ; Stryk.  1.  c.  $ 30. 

9 Id.  29,  § 3 ; Id.  30,  $ 1 ; contra  Hell- 
field  Jump.  for.  § mi,  on  the  ground  of 


the  dittinction  between  expeoM 
pen»  having  been  neglected. 

10  P.  21,  i,  23,  $ 8;  Id.  31,  p r.etjl 

“Id.  1,  b *5  C.  4,58,  ij  P.  «y1» 
6,  §4;  Id.  13,  pr.;  P.  19,  2,  19»!  *» 
compare  P.  18,  1,  45 ; P.  19,  1, M4> 
P-  45»  x>  *37>  b 4*  !■ 
com.  ad.  21,  i,n.  62;  RichterDec.it*»> 
17 ; Cotta  on.  jur.  mem.  13  (Otto  la* 
t.  c,  p.  418). 

"P.  19,  1,  n,  $ 9;  CoopavC*?! 
47**- 

*•  P.  21,  2,  16,  $ 2 ; P.21,  !,f*>  v* 
Westphal.  ^ 367. 
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It  naturally  follows,  from  the  laws  above  cited,  that  these 
daims  for  indemnity  are  also  applicable  to  the  actio  q.  m.  In 
conclusion,  it  must  be  remarked,  that  if  the  redhibition  be  fully 
executed,  but  the  vendor  have,  nevertheless,  not  satisfied  the  pur- 
chaser, this  latter  has  his  remedy  by  an  actio  in  factum -1 * * 

§ 2093. 

The  obligation  to  warranty  defects,  does  not  apply  to  unim- 
portant objects, 4 although  many  maintain  that  even  in  this  case 
intire  unserviceableness  lays  the  ground  for  an  actio  redhibitionis? 
There  is  no  obligation  where  the  nscus  has  been  the  vendor,4  but 
other  communities  are  not  excepted.5 

A donor,  without  guile,  is  not  liable  for  anything,6  just  as 
little  as 

The  vendor  of  an  universitas  is  exempt,  because  he  is  not  even 
liable  in  eviction  : 7 lastly, 

Where  the  vendor  has  stipulated  not  to  be  responsible  for 
certain  definite  defects,  and  no  fraud  can  be  charged  against  him, 
his  liability  ceases.8 * 

The  presumption  of  the  English  law  Is  the  reverse  of  this, 
if  there  be  no  fraudulent  concealment,  the  principle  of  caveat 
emptor  applies,  warranty  must  be  expressed,  and  is  not  inferred ; 
whereas,  generally,  by  the  Roman  law,  it  is  necessary  expressly  to 
repudiate  warranty,  or  it  is  tacitly  implied. 


§ 2094. 

Another  very  analogous  obligation  consists  in  the  duty  incum- 
bent on  both  parties  to  an  onerous  contract,  not  to  overreach  each 
other  beyond  the  half,  termed  lash  ultra  dimidium  or  enormis? 

It  must  be  here  borne  in  mind,  that  this  remedy  does  not 
belong  exclusively  to  the  contract  of  bargain  and  sale,  in  which  it 
applies  equally  to  vendor  and  purchaser  ;10  but  is  incidental,  also, 


1 H.  j i,  § 17,  18,  19 ; Burchard  D.  de 
act.  in  fact.  ex  L.  31,  § 17,  de  sedil.  edict. 

• P.  ax,  i,  48, 1 8 5 Westphal.  § 4x7. 

• Lauterbach.  Coll.  ].  ax,  t 1,  § 5. 

«Id.  1,  *3. 

4 Id.  1,  § 4$  Lauterbach  1.  c.  % 7« 

• Id.  6a. 

7 Id.  3a  A 33. 

•P.  19,  1,  14,  $ 9 • M.  39. 

C*  4»  44*  * dt  8 } C.  3»  3*1  3 i *•  3* 
*7t  3»  6.  The  following  passages  usually 
cited  do  not  appear  to  be  in  point,— P.  17, 

x,  78-9  5 P.  *3 1 3 > § a } Id-  «»  $ 1 > 

Coccei  de  remed.  L.  a,  C.  de  rescind, 
▼end.  Heidelb.  1679  (Ex  V.  i,  n.  36)  $ 
C.  Thom,  de  sequit  cerebrin.  L.  a,  C.  de 
ksc.  vend.  Hannesen.  de  immod.  Ues. 
ejusq.  prob.  Goett.  1747  5 G.  S.  Wiesand 
VOL.  III. 


propr.  ad  L.  2,  C.  de  resc.  v.  Vit  1768  $ 
P.  Gregel.  Sp.  exhib.  rem.  L.  a,  C.  cit 
brevi  syst.  trad.  Wirxb.  1798  ; Thib,  1.  c. 
$ 500. 

10  Contra  in  respect  of  the  purchaser, 
Cuj.  obs.  L.  14,  c..  18,  L.  23,  c.  3a; 
Merill.  obs.  L.  23,  c.  325  C.  G.  Richter 
de  L.  a,  C.  de  resc.  vend,  falso  rem.  resc. 
vend,  propter  1st.  ultra  dimidium,  Lips. 
1749 ; Muller  ad  Leyser  obs.  415  j ▼. 
Lohr  Uebers.  d.  Constit  ▼•  Constant  x, 
bis  Valentin  ixx,  p.  18  ; Archiv.  f.  C.  P. 
4 vol.  1 St  n.  8;  Batz.  Abb.  Tub.  1816, 
p.  190-197 ; sed  vide  Cocceii  d.  C.  L.  18, 
t.  5,  qu.  2-5,  7,  14,  16-2  x $ C.  R.  Koch 
de  L.  2,  C.  de  resc.  vend,  etiam  adempt 
extend.  Arg.  1759  > Gliick  1.  c.  17  vol# 
p.  21-23,  27-34,  50-52,  120-125. 

3 r 


Exceptions. 
Obligation  of 
warranty  does 
not  apply  to  tri- 
fling objects* 

Donors. 

Vendors  of  a 
universitas. 

Stipulation  for 
exemption. 

The  English  law 
conflicts  with 
the  Roman. 


Laesio  ultra  di- 
midium. 
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THE  ROMAN  CIVIL  LAW. 


Diminution  of 
value  after 
contract. 


to  other  bilateral  contracts,  which  transfer  the  property  or  other 
rights.1  It  is,  indeed,  a general  principle,  that  whoso  has  received 
as  much  again  as  he  has  given,  has  damnified  the  party  with 
whom  he  dealt  beyond  the  half.9  The  vendor  is  enormiter  Usus, 
when  he  has  not  received  even  one  half  of  the  real  worth  of  his 
property,  the  purchaser,  on  giving  more  than  double  value  *,s  even 
though  so  termed  arbitrators  have  settled  the  object  of  the 
contract,  according  to  their  view  of  the  justice  of  the  case, 
the  matter  is  open  to  be  impugned  on  the  ground  of  Us'» 
enormis .4 

Diminution  of  the  value,  which  accrues  after  contract,  is  natu- 
rally damaging  to  the  receiver  only.5  But  if  the  lasio  was  an 
existing  feet  at  the  time  of  the  transaction  being  completed,  the 
diminution  must  be  computed.  In  the  case  of  immoveables, 
according  to  the  local  value,  lex  loci  ; but  in  moveables,  according 
to  the  market  price  of  the  locality  in  which  the  contract  has  been 
made,  pretium  loci  contractus ,6  By  the  Roman  law,  he  who  ha* 
been  damnified  has  for  his  only  remedy  an  action  for  the  rescission 
of  the  bargain,7  on  proof  of  the  damage  he  has  suffered  being 
adduced,  for  which  purpose  documentary  evidence  is  avail- 
able.8 

His  adversary  has,  however,  the  option  of  staving  off  the  rescis- 
sion of  the  bargain  by  subsequent  payment  of  such  sum  as  raises 
the  total  payment  to  the  true  value.® 


1 Lauterbach  1.  c.  L.  18,  t <,  $ 39*44* 
The  following  dissent  from  the  rule,  in 
respect  of  lettings  and  hirings,  by  reason 
of  P.  19,  2,  23  ; A.  Faber  err.  prag.  D.  8, 
B.  8)  Huber  pnd.  I*  18,  t 5,  $ 3; 
Thibaut,  S.  d.  P.  R.  § 500,  thinks  without 
reason,  and  cites  Voet  L.  18,  t.  5,  &13  ; 
Struben.  3 voL  119,  Bed.;  H.  G.  Bauer 
D.  quod  L.  2,  C.  de  resc.  vend,  etiam  ad 
locat  pertineat,  Lips.  1762. 

* c.  4,  44,  2. 

* § 1643,  k.  op.  A table  stated  in 
algebraical  form  is  inserted,  shewing  the 
relative  lesion  of  vendor  and  purchaser. 
Thib.  1.  c.  citing  Averan  Interp.  L.  4, 
c.  7 ; J.  U.  de  Cramer  disqu.  de  Iks. 
enorm.  recte  com  put.  (op.  t.  3,  p.  581); 
J.  S.  T.  Gehler  de  Iks.  empt  ultra 
dim.  recte  comput  Lips.  1777;  Herren- 
Schneider  Dias.  i.  ii.  de  enormia  lass.  com. 
put  Argentor.  1784-5;  Florencourt  Abb. 
aus  der  jurist  Sc  polit  Rechenkunst, 
p.  143»  *1’ J Hopfber  Com.  $ 870;  Bats. 
Abh.  p.  107*200,  but  others,  as  will  be 
seen,  1.  c.  h.  op.  hold  the  vendor  damni- 
fied where  be  has  given  more  than  1} 


of  the  true  price.  J.  A.  Ickstsdt  de 
lacs,  enorm.  in  contr.  empt.  et  vend,  rectr 
comput  Herbip.  1734;  de  teeoo* 
enorm.  recte  comput  Ibid.  1735* 

4 Coccei  J.  C.  L c.  qu.  26,  p.  akoie» 

Hj8- 

‘C.4,44,*. 

• Lauterbach  1.  c.  L.  18,  t 5,  S x7> 
Berger  vec.  jur.  L.  3,  t.  5,  $ 18.  a.  3»* 
to  res  futuras,  vide  C.  G.  Biener  opasc. 
t.  2,  n.  xxxi;  Runde  v.  Lribaocht,  p 

7 L.  2,  C.  1.  c.  Coccei,  J.  C.  i,«.f 
4;  A.  P.  Frick  de  libello  actionis  ok 
lanionem  enormem  inatitoeodr  non  dis- 
junctive concipiendo.  Helmet  1744* 
Varying,  x.  3,  17,  3,  6:  this  is,  Mv* 
ever,  a matter  of  controversy,  Gluck  L c. 
p.  71-76. 

* Compare  Struben,  3 vol.  108 ; Bed. 
Lauterbach  L c.  L.  18,  t 5,  $ 2a ; Wera* 
her  lect  com.  cod.  § 5 ; Hannescn  Dfes 
dt  GHick  1.  c.  17  voL  p.  59-66. 

9 Gluck  1.  c.  C.  4,  44,  2 ; x*  3t 
17,  6. 
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§ 2095. 

The  remedy  available  by  the  party  damnified  when  sued,  is  by 
way  of  txciptto , and  as  a plaintiff,  by  means  of  the  action  appro- 
priate to  the  particular  contract.1 * * 

These  remedies  extend  to  the  heirs  of  the  party  damnified  not, 
however,  to  third  parties,  who,  in  the  interim,  nave  acquired  real 
rights  on  the  object.* 


§ 2096. 

If  die  rescission  be  decreed,  both  parties  must  restore  whatever 
*ey  have  received ; it  remains,  however,  doubtful  whether  the 
benefits  which  have  accrued  to  them  compensate,  or  operate  as 
lets  off  one  against  the  other,  pr  whether  the  parties  be  bound  to 
restore  them.  This  latter  view  is  adopted  by  Thibaut,4 *  on  the 
poind  of  the  probable  inequality  of  that  which  may  have  been 
received.  Necessary  and  utilitarian  outlay  must  be,  naturally, 
reimbursed  to  him  who  restores,  as  in  all  cases  of  possessores  b,f. 


§ 2097. 

No  rescission  upon  the  ground  of  Iasio  enormis  can  be  sought, 
if  the  object  received  ha9  perished  without  fraud,  in  the  hands  of 
Km  who  has  received  the  excess.*  On  the  other  hand,  if  he  who 
his  given  an  excess  have  accidentally  lost  that  which  he  has  re- 
ceived, he  is  always  in  a position  to  demand  indemnity  from  the 
tober  party,  who  nas  been  benefited  or  inriched  thereby.6 

If  the  party  damnified  have  concluded  a speculative  bargain,  by 
thich  it  was  just  as  possible  that  he  would  gain  as  much  as 
he  subsequently  lost,  he  has  no  foundation  for  an  action  for  re- 
idssion.7 


1 VoeL  I c.  § 4 Lauterbach  L c.  § 5 5 
*****  H.  J.  Lienau  de  natura  et  in  dole 
ob  bnionem  enormem  conceditur, 
«**t  178a;  Balz.  Abb.  p.  200-203. 

*1’  C.  U de  Scbnellwitz  C.  utram 
remed.  L.  2,  C.  de  resc.  vend. 
Jen.  1767;  J.  N.  Moeckert  de 
**■  temaona  ob  bet.  enorm.  liberii  bered. 
W*  dtncgaoda,  Rintek  1767  s contra  W. 
***•■«  remed.  ex  L.  2,  C.  de  resc. 

libem  hereditibus  non  opitulari. 
^ I7«4. 

* Merius  P.  5,  Dec.  147;  Faber,  err. 
D.  7,  E.  1$ ; Lauterbach  1.  c. 

Clock  1.  c.  17,  vol.  p.  77-79, 

*os  - 124.  • but  Batz  differs  in  toto, 
p.  *01-5,  and  Cocceii  J.  C.  1.  c.  qu.  10, 
®*lw»  arbitrary  exceptions. 


4 Thibaut  1.  c.  § 503,  citing  the  differ- 
ent views  of  Faber  1.  c.  Dec.  7,  E.  75 
Lauterbach  L c.  § 50,  52,  53  ; Voet.  1.  c. 
§ 10 ; Cocceii  1.  c.  qu.  24. 

4 Struv.  Ex.  23  $ Th.  90. 

6 Lauterbach  1.  c.  L.  18,  t.  5,  § 28, 
sq. ; H.  de  Cocceii  Dies.  cit.  Th  13} 
contra  Toullieu  de  usu  remed.  L.  2,  C.  de 
resc.  vend,  re  alienata  vel  extincta  (in 
Collect,  n.  12.) 

7 C.  4,  44,  8,  in  fin. } C.  4,  3*,  17  5 
Meditation  iiber  versch.  R.  M.  4 vol. 
n.  2x7,  for  the  application  of  this  principle 
to  inheritances  and  compromises;  Lauter- 
bach 1.  c.  § 38  ; Leyser  Spec.  205,  M.  4 ; 
Thibaut’s  Versuche,  2 vol.  n.  xi. 
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If  the  party  damnified  has  specifically  renounced  his  claim  to 
indemnity  by  anticipation,1 *  in  so  far  as  he  has  not  repeated  die 
transaction,9  or  confirmed  it  by  oath,3  he  has  no  remedy,  if  he 
knew  that  he  parted  with  too  much,  because  gifts  can,  by  the 
Roman  law,  as  it  now  stands,  be  made  tacitly ; 4 some  except 
the  case  of  a transaction  concluded  under  circumstances  of 
necessity.5 

Many  are  of  opinion,6  though  not  on  sufficient  ground,  that  no 
action  lies,  where  the  sale  took  place  by  public  auction.7 

The  remedy  by  rescission  foils  when  the  party  damnified  has 
renounced  his  right,8  as  by  selling  that  which  he  has  received  after 
the  feet  of  a lesion  was  within  his  knowledge.® 

In  like  manner,  the  rescission  will  not  lie  when  legal  rights  have 
been  apportioned  by  judicial  interference  among  divers  parties}1* 
but  care  must  be  taken  not  to  place  a contract  which  has  re- 
ceived judicial  confirmation 11  upon  the  same  footing  as  a judicial 
sentence. 

Lastly,  there  can  be  clearly  no  rescission  when  the  price  given 
has  been  fixed  by  positive  laws.19 

§ 2098. 

Potation  of  the  The  operation  of  the  rescission,  in  common  with  the  incidents 
eff4Ct  of  all  other  contracts,  indures  so  long  as  the  performance  is  not 
reK”0Ilt  impossible,  even  under  utterly  different  circumstances,  which, 
if  foreseen,  would  have  prevented  the  conclusion  of  the  transac- 
tion ;13  and  extends,  where  there  may  be  a doubt,  even  to  heirs,14 
provided  the  contrary  has  not  been  expressly  agreed  on,  or  the 
nature  of  the  transaction  itself  precludes  this  extension  5 15  as,  fee 
instance,  when  particular  personal  praestations  have  been  contracted 
for.  Where  the  operation  of  the  contract  is  confined  especially 
to  the  contracting  parties,  and  is,  therefore,  a pactum  personalty  or 


1 C.  2,  3,  29  j compare  with  Thibaut 
Syst.  d.  P.  R.  § 74  j Lauterbach  1.  c.  § 18, 
57 ; Faber  1.  c.  t.  6 j contra  Mysinger 
Cent.  5,  obc.  59;  H.  de  Cocceii  1.  c, 
Th.  11. 

9 Lauterbach  1.  c.  § 58. 

* Cocceii  1.  c.  Th.  10 ; contra  Lauter- 
bach 1.  c.  § 58. 

4 C.  4*  44»  11  i C.  4»  49»  9 5 ^ *» 

57,  § 1 } Vinn.  Quest.  Sei.  L.  I,  c.  50 } 
Gliick  1.  c.  17  vol.  p.  84,  85,  101-103. 

* Lauterbach,  $ 19. 

• Cocceii  J.  C.  1.  c.  qu,  15,  but  Horn* 
mel  Rhaps.  Obs.  58,  6,  goes  further. 

7 Puf.  t.  3,  obs.  78 } Kochy  Meditat, 
1 vol.  n.  15;  Gliick  1.  c.  p.  87-100. 

• C.  2,  3,  19. 

9 Cocceii  1.  c.  qu.  9,  n.  v.  puts,  with 

jnany  others,  this  principle  positively. 


WP.  10,  2,  36;  P.  43,  1, 27s  c.  3. 
38,  3 $ contra  Cocceii,  L.  10,  L 2,  qs*  ® i 
Hofacker,  t.  3,  § 3058. 

11  J.  G.  Schaumburg  die  «quitate  et 
usu  pract.  L.  2,  C.  de  resc.  vend.  Vitek 
*7*5»  § *8 ; Struben,  5 voL  137,  Bed. 

**  C.  L.  Crell.  de  pretio  legali.  Vitea* 
175$. 

*•  H.  de  Cocceii  de  clausula  rebus.  * 
stantibus  Fkf.  ad  V.  1699,  c.  6}  Weber 
v.  d.  nat.  Verb.  $ 90  ; contra  Lejser 
40,  M.  4 ; and  to  some  extent,  Muller  * 
Leyser  obs.  154. 

14  P.  2,^14,  7,  § 85  C.  8,  38,  *3» 
Schweppe  Rom.  Prior  R.  1 voL  p.  170*.1* 

14  Harprecht  de  elect,  person.  indusO»t 
Tub.  1715}  Leyser  Sp.  41, 
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iii  personam,  this  is  as  clear  as  that  it  has  a greater  extension  when 
it  affects  others,  such  as  sureties  and  heirs,  as  is  the  case  in  a 
pactum  real*  or  in  rem .l * * 


§ 2099. 

Having  learned  by  what  means,  and  when,  a transaction  may  be 
rescinded,  it  is  necessary  to  become  acquainted  with  the  means 
whereby  the  rescission  is  carried  into  effect.  Now,  the  auctor, 
who  transferred  a right  in  his  own  name9  to  another,  by  means  of 
a transaction  purely  invalid,9  is  bound  to  answer,  that  the  trans- 
feree should  not  be  deprived  of  that  which  has  passed  to  him  by 
process  of  law,  for  any  cause  existing  before  the  transfer  toot 
place,4 *  which  deprivation  is  termed  eviction,6  although  he  is 
naturally  not  answerable  without  a special  convention  to  that  effect, 
should  die  right  be  lost . by  the  illegal  act  of  a public  or  private 
person,6  or  by  the  sole  carelessness  of  the  receiver.7 


§ 2100. 

This  duty  of  surrendering  the  right  which  has  been  transferred 
obligatio  ad  evictionem  pr astandam , by  no  means  applies  exclusively 
to  transactions  in  which  the  property  in  an  object  is  made  over, 
but  also  in  those  in  which  other  real  or  personal  rights  are  con- 
cerned.0 Notwithstanding 'the  term  evictionem  prastare , suffer 
eviction,  is  not  invariably  in  use,  the  effect  is  the  same.  On  the 
delivery  of  the  subject  matter  of  the  contract,  but  not  subse- 
quently, the  auctor  can  be  called  upon  to  give  a simple  verbal  pro- 
mise, though  nothing  more,  of  caution  or  bail  in  eviction,  for 
double  value,  when  the  subject  matter  of  the  contract  is  of  consi- 
derable value.? 

The  peculiar  nature  of  each  individual  business  transaction  de- 
termines that  which  the  auctor  is  bound  to  suffer  in  eviction. 

Thus,  on  the  transfer  of  a universitas  juris,  the  auctor  is 
bound,  even  in  doubtful  cases,  to  suffer  eviction  of  the  whole,  but 


1 P.  ft,  14,  7,  i 8 » M-  *5»  $ 1 » 
J.  Scheffer,  de  pacto  real!  et  personali, 

Gkm.  1692. 

* P.  21,  2,  50;  Id.  66,  $ ult. 

9 Lauterbach  Coll.  L.  ax,  t.  ft,  ^ 9. 

«P.ai,  ft,  5 et  II,  pr. 

* Dnarennus  ad  T.  C.  dc  evict*  (op. 

p.  1215))  H.  Donellua  ad  Tit.  de  evict, 
(oper.  prior,  p.  ftift);  Burgundus  de  evic- 

tion, I.  F.  Callet  ad  Tit.  C.  de  evict. 
(Meennann  Th.  t ft)  5 G.  Engelbrecht  de 
evict.  Helmst.  1676  j C.  F.  Waechtler 
redtat.  sing,  ad  Tit.  J).  de  evict.  Dresd. 

1680  (op.  n.  1);  N.  C.  de  Lynker  de 
evict.  Jen.  1699 ; F.  W.  Ramanus  progr. 


de  evict.  Lips.  1748  j Westphal.  v.  Kauf. 
etc.  § 189*365  j J.  Hauptmannsberger  uber 
die  Gewahrleistung  nach  dem  Geist  des 
gem.  R.  Wien.  1802-8,  §1650,  h.  op.  j 
A.  de  Guzmann,  C.  ad  Tit.  de  Evict. 
Genev.  1676$  Tiub.  Syst.  § 481. 

0 P-  *1»  »if  pn*  Id.  51,  pr.5  Id.  64, 
pr. ; Id.  70. 

7 Id.  »5,  & 19,  $ 1 ; Id.  55,  pr.  et  56, 
h 3 > Id.  63,  § ft  et  66,  pr. } C.  8,  45,  17. 

•C.  8,  45,  4,  »9  j P.  19,  ft,  9,  pr.5 
*3*  7i  3*  i Lynter,  1.  c.  § 15. 

• P.  fti,  ft,  ft,  4,  pr.  5 37,  pr.  § 1 j Id* 
56,  pr. ; Westphal.  § 193,  197. 
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nature  and 
effect. 


To  whom  evic- 
tion applies. 


Digitized  by  v^ooQle 


THE  ROMAN  Cl  TIL  LAW. 


Grounds  upon 
which  eviction 
can  be  sued  out. 


406 

not  of  the  component  parts  thereof  severally,1  because  it  is  looked 
upon,  ideally,  as  an  indrety  ; whereas  he  is  liable  for  the  seven! 
items  in  the  transfer  of  an  universitas  facti , though  this  be  eves 
per  aversionem  ,*4  unless,  indeed,  the  universitas  facti  have  been 
treated  as  an  intirety  in  the  contract.3  In  cases  of  compromissum, 
on  the  other  hand,  surrender  in  eviction  can  be  demanded  only  on 
the  ground  that  the  object  now  sought  to  be  evicted  was  given 
with  the  view  of  thereby  acquiring  the  thing  so  claimed,  and  sot 
really  for  the  purpose  of  eviction.4 

Where  one  has  sold,  in  a legal  way,  in  the  name  of  another,  as, 
for  instance,  as  a privileged  pawnor,  or  as  creditor  in  concursu ,4  he 
is  not  liable,  according  to  the  nature  of  the  transaction,  because  be 
only  represented  another. 


§ 2101. 

The  auctor  can  be  sued  in  eviction,  according  to  the  nature  of 
the  transaction;  when  an # intire  right  is  transferred,  then  for 
the  whole;  but  when  the  property  in  a part  only  is  disputed, 
his  liability  is  restricted  to  such  part.6  Most  important  in  this 
respect  is  the  case  in  which  real  rights  attach  upon  the  object. 
The  auctor  is  then  bound  in  indemnity,  in  thb  behalf,  pro- 
vided there  be  no  convention  to  the  contrary,7  nave  when  4* 
real  burthens  are  of  such  a nature  as  to  be  considered  as  naturally 
pertinent  to  the  object,  as  real  services,  and  ordinary  public  taxes 
— for  on  account  of  such,  the  auctor  is  only  liable,  if  he  haw 
promised  utter  freedom  from  all  burthens  whatsoever,  or  have 
represented  them  to  be  less  than  the  truth,  because  the  pur- 
chaser must  be  bound  judicially  to  presume  the  existence  of  such; 
or  where  the  vendor  have  designedly  left  the  receiver  under  lb 
false  impression  of  no  such  burthen  existing.8 

Thibaut®  differs  from  those  who  insist  that  the  receiver  can  truto 
his  claim  upon  the  simple  and  unexplained  circumstance  of  real 
services  existing,  which  remained  unknown  to  him.10  But  this  * 


‘C.  8,45,1;  P-**,  *»  5- 
*P.  41,  3,  23,  § i;  P.  si,  1»  33  i 
Boehmer  jus  D.  L.  ai,  t.  *,  § 7 ; West- 
phal.  § 226  5 P.  21,  a,  36,  relates  to  the 
actio  ex  stipulatu,  contra  Ftanxke  comm. 
L.  2-i,  t.  a,  n.  152-171 ; LynJcer  1.  c. 
4 2S  ; § 1644,  h.  op. 

*C.  2,  6,  33;  Voet  C.  L 21,  L a, 
$ 10  j Lauterbach  Coll.  L,  18,  t.  3,  $ 13  ; 
Cluck  1.  c.  20  vol.  p.  186-190$  Archiv. 
f.  C.  P.  1 vol.  1 Hft.  n.  10;  contra 
Meditat  on  the  several  legal  opinions, 
Tol.  5,  n.  a8oj  Gonner  Archiv.  2 vol. 
a et.  n.  12. 

4 C.  8,  46,  cred.  evict,  pig.  non  deb. 
P.  19,  1,  11,  * 16  $ 21,  3»  1»  $ 3»  H- 
Hildebrand  de  evic.  pig.  tam  const,  quam 
constituendi  prsst.  Abhd.  1704,  Memb.  2* 


* Contra  Gmelin  de  jar.  p*g«  ^ 
quod  deb.  in  re  sibi  non  prop,  const.  § **• 

•P.  21,  2,  1,  45,  47,  53,  wM* 

7 P/ai,  2,  34,  § 2 5 Id.  39,  $ 5» ld* 
46,  pr.  et49j  C.8,45,25. 

• P.  18,  1,  59  5 P.  19,  1,  a*,$  M 
41;  Id.  1,  $ i et  39;  C.  4r  49i  9> 
P.  21,2,69,*  5;  Id.  75. 

•Syst.d.P.R.*  485. 

40  Westphal.  § 234-6  ; Coccen  J.  C»  ** 
19,  t.  1,  qu.  6-9 ; Lynker  L c.  $ 8 $ 
bach  Coll.  L.  19,  t.  1,  $ 155^7 
Schoman  Handb.  a vol.  p. 
especially  on  the  ground  of  P»  19»  Vffi 
P.  ai,  1,  615  P.  *1,  a,  69,$  5i 
she  tel  Sc  Zimmern  Unters.  1 veU  p*  *•* 
»33- 
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obviously  erroneous,  since  the  presumption  would  rather  be  . in 
fkvor  of  the  probability  of  the  existence  of  such,  and  making  the 
inquiry  is  no  more  than  the  ordinary  caution  usual  in  such 
cases. 


§ 2102. 

If  the  receiver  get  more  on  the  one  part  than  he  expected,  this  Set  off  in 
is  allowed  to  be  set  off,  pro  ratay  against  the  damage  caused  by  the  eviction« 
eviction,  always  under  the  supposition  that  the  auctor  act  in  good 
faith.1 

He  who  is  not  obliged  to  suffer  eviction  by  the  nature  of  the  Obligation  to 
transaction,  may  be  so  exceptionally,  if  he  fraudulently  transfer  *&****&>*• 
that  which  he  knows  to  belong  to  another,*  or  accepts  the  con- 
tract of  caution,3  which  contract  comes  into  operation  when  the 
auctor  is  obligated  by  the  nature  of  the  transaction  j as  when  a 
certain  penalty,  which  is  usually  for  double  value,  is  set  upon  the 
contingency  of  the  eviction,  the  disadvantage  of  this  is,  that  where 
any  doubt  exists,  it  gives  a mere  right  of  action  where  the  intiretv, 
but  not  when  a portion  only,  is  evicted,  limited,  moreover,  to  tne 
object  actually  acquired  by  the  auctor,  and  regulated  according  to 
the  time  of  the  sale.4 


§ 2103. 

After  eviction  suffered,  on  action  brought  by  reason  of  the  Liabilities  of  the 
nature  of  the  transaction,  the  return  of  the  object  received  can  *u£tor*  f 
be  first  claimed.5  The  auctor,  on  his  part,  is  not  obliged  to  return  j|0^t0  C*C" 
it  in  full,  provided  he  be  in  a position  to  prove,  that  at  the  period 
of  the  eviction,  its  value  was  less.6 

On  the  other  hand,  the  increased  value  of  the  object,  if  not 
exorbitant,7  is  brought  into  account,  and  the  whole  interest  is  de- 
manded of  him,8  even  though  he  have  been  already  sued  to  judg- 
ment, on  the  caution  or  security  promised  in  case  of  an  eviction, 
and  still  more  be  claimable  under  the  denomination  of  an  interest.® 


/.p:  *9>  1.  13»  h Hi  M*  4*5  W«t- 
i I *«>-»56. 

P«  *9»  h II»  $ 165  M.  air  S *5 
«i  1,  6a. 

* P.  si,  a,  56,  pr. ; Id.  74,  pr. ; J.  M. 
«earner  de  usu  et  own.  pacti  dc  priest. 
****•  Hal.  1736  (Exerc*  t.  4)  ; H oilfield  de 
NJ*»  ^fkt.  causa  initis  (op.  p.  813). 

4*3»  * *5  compare 

jvfc  qosd.  8,  § 1,  a,  et  P.  30,  1, 

h 45  Cabot  Dkp.  L.  a,  c.  a8  (Nfeer- 
Tk*  t.  4.  p.  640)  $ Archiv.  f.  C.  P. 
7 »ol.  p.  aia. 

* p-  »9.  «,  «J,  $ 9. 


* M-  45.  Pr-  > **•  2,  64*  F-  i > ** 

66,  $ ult. ; Id.  70$  Voet.  eod.  § a6. 

7 P.  19,  1,  43,  inf.;  P.  21,  a,  13.  15, 
16 ; Callet,  de  evict,  in  Meermann.  Thes. 
t.  a,  p.  333;  varying,  Scboraan  Handb. 
a voL  p.  139,  sq. 

8 P.  ai,  a,  8,  70  ; C.  8,  45,  9 ; P.  19, 

h 43»  45»  § 1 5 19»  *»  7»  8»  *5» 

Faber  conject.  L.  a,  c.  5 ; Gliick  Pand. 
to  voL  p.  330-67  ; contra  G.  L«  Boehmer 
de  obi.  loc.  ob  usnm  impedit  (elect,  t.  l, 
n.  10)  c.  ij  § 16;  Wchrn.  dertr.  eiplic. 
pone,  damni,  etc.  6 54. 

•P.  ai,  a,  37»  $*. 
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This  interest  includes  the  costs  of  the  suit  in  eviction,1  all  outbjrs 
which  could  not  be  recovered  by  the  evictor ; and  all  damage 
positive  or  negative.  Although  the  auctor  recover  the  object 
evicted  again,  he  cannot  protect  himself,  by  its  return,*  from  the 
payment  of  the  id  quod  interest. 


§ 2104. 


Order  to  be  ob- 
served in  suing 
tuctors  in  evic- 
tion. 

Where  many 
auctora  not 
correal. 

Time  of  bring- 
ing eviction. 


Where  an  object  is  transferred  successively  from  one  to  an- 
other, he  from  whom  it  is  sought  to  be  evicted  has  recourse 
against  his  immediate  predecessor  in  possession  only,  unless  he 
shall  have  obtained  from  him  a cession  of  his  right  of  action.3 

Many  auctors  are  liable  pro  rata  only,  where  no  correal  obliga- 
tion which  is  such  according  to  the  general  rules  of  such  obliga- 
tions, exists.4 

Eviction  cannot  be  claimed  by  the  nature  of  the  transaction  be- 
fore the  receiver  has  been  intirely  beaten  in  a petitory  suit,3  and 
put  out  of  the  possession  of  the  object,  as  a defendent,6  to  which 
the  expiry  of  an  inevitable  eviction  is  equivalent.*  If  the  auctor 
be  guilty  of  fraud,  he  can  be  sued  forthwith  ;8  and,  in  like  manner, 
when  the  transfer  of  the  dominion  is  of  the  essence  of  the  trans- 
action, as  in  the  case  of  permutation.^  The  threat  of  eviction 
gives  the  mere  right  of  suspending  the  counter  performance  until 
bail  in  eviction  has  been  given,10  which  need  not  extend  uncon- 
ditionally to  every  subsequent  eviction.11  It  is,  nevertheless,  * 
generally  admitted,  that  when  the  necessity  for  eviction  is  at  once 
clear,  from  the  mode  in  which  the  auctor  proposes  to  perform  the 
contract,  the  other  party  to  the  contract  is  at  liberty  at  once  to 
retire  from  the  transaction.1* 


§ 2105. 


The  auctor,  and 
those  identical 
with  him,  can- 
not require  evic- 
tion. 


Neither  the  auctor  himself,  nor  those  who  have  unity  of  person 
with  him,  can  evict ; just  as  little  those  who  have  given  bail  in 
eviction,  save  some  special  convention  exist  in  that  behalf.  They 


* Voet.  1.  c.  § 25  5 Muller  ad  Leyserobs. 
478.  As  to  exceptions,  Lynker  1.  c.  % 3a  j 
Muller  ad  Leyser  obs.  478. 

* Id.  67  $ Voet.  § 29. 

* Id.  59. 

4 P.  21,  2,  39,  § 2 5 Id.  62,  § 1 5 C.  8, 
45,  2 j C.  F.  G.  Meister  de  jur.  vine,  quo 
plures  auctores  teneantur,  Goett.  1768. 

8 Being  beaten  in  a possessory  suit  gives 
simply  a right  to  sue  for  delivery,  Lynker 
1.  c.  \ 17,  n.  f.;  Lauterbach  Coll.  L.  21, 
t.  2,  $ 27 } Contra,  Westphal.  § 241,  found- 
ing his  view  on  P.  19,  1,  35. 

«P.  si,  s,  57,.  pr.J  C.  S.  4$,  3 5 
Donell.  1.  c.  c.  3 ; Id.  ^4,  § x,  et  L.  ult. 
It  retractation  an  eviction?  Lynker  1.  c. 


§ 25 } Voet.  § 2.  As  to  burthens  to- 
covered,  C.  8, 45,  3,  5 5 WestpbsU  ^ IP’ 

7 P.  2X,  2,  29,  pr. 

8 P.  19,  1,  30»  $ i } WestphaUsif 
•P.  X2,4,ult.}  P.  19,  5, 

4 69  3»  69>  7**  § 5- 
"P.  18,  6,  x8,  * x5  C.  8,  45*  £ 
Cramer  obs.  jur.  univ.  t.  2 ; P» 
§383  Carpaov.  P.  2,  c.  34,  *f-  J1» 
Lynker  1.  c.  § 37  5 A.  Mytius  erictk»^ 
minens  occasione,  C.  8,  4J»  Hr 
1603. 

11  Lauterbach  1.  c.  § 6. 

11  Hert.  de  convent,  don 
$ 28  (op.  v.  i,  t.  3.) 
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can  be  met  by  the  acquirer  and  his  successors,  in  the  case  at  pre- 
sent more  particularly  under  consideration,  by  the  exceptio  rei 
vendita  et  traditaj  and  compelled  to  transfer  that  which  may  have 
illegally  come  into  their  hands.2  The  possessor,  however,  does 
not  require  to  make  use  of  this  plea  ; he  may  deliver  up  the  object, 
and  then  claim  eviction.3 


% 2106. 

In  order  that  the  right  of  eviction  may  not  be  lost,  the  acquirer  Effect  of  the 
of  the  impugned  right  must  call  upon  his  auctor,  or  auctores,  if  Bt“  denunciatlo. 
there  be  many  such,  to  assist  him  in  his  quality  of  plaintiff  or  de- 
fendent,4 although  he  has  no  means  of  compelling  the  auctor  to 
thus  aid  him.5  To  call  upon  the  bail  is  unnecessary.6 

The  application  for  this  aid  is  termed  litis  denunciation  of  the 
nature  whereof  more  particular  notice  will  be  found  under  the 
head  of  process.  It  is  sufficient  here  to  observe  that  the  omission 
of  it  involves  no  risque  in  the  following  cases  : — 

Where  the  auctor  cannot  be  found  :8  Where  he  himself  throws  it*  omission 
impediments  in  the  way  of  notice  being  served  upon  him  in  this  involves  no 
behalf:  ^ Where  the  auctor  has  forfeited  his  right  to  further  the  de-  J^cinccrtam 
nunciation,  although,  in  such  case,  it  is  always  competent  to  him  to 
accede  thereto  of  his  own  motion : 10  Where  the  better  right  of  the 
evictor  is  patent,  and  beyond  all  manner  of  doubt;11  and  lastly,  . 

Where  the  matter  is  settled  without  suit,  by  the  receiver  of  tne 
property  not  then  his  own,  subsequently  acquiring  it  from  the  true 
owner.12 

This  right  of  demanding  eviction  is  extinguished  of  itself  in  the  Exception*, 
following  cases : — 

When  the  acquirer  of  the  right  of  eviction  has  made  some  of 
the  above  mentioned  omissions : When  he  has  divested  himself  of 
this  right  by  convention,  in  which  case  he  is  not  even  in  a position 
to  demand  back  that  which  was  given  him  as  an  equivalent,  pro- 


3»  1»  Pr-  § 3 i P-  * h a,  73  » 

C.  8,  45,  u,  13;  A.  L.  Michelsen  con- 
necti thi*  plea  only  with  the  dominium 
bonitarium  in  his  treatise  de  exceptione  rei 
wend,  et  trad.  Berol.  1824;  but  he  is  op* 
posed  by  Buchholz  Vers.  n.  13  j Mayer  in 
S-a  vigny  Zeitsch.  8 vol.  1 Hft.  p.  35-46. 

*p-  *i>  3»  * » p-  6>  7* » p-  44. 4, 

♦’.U2- 

P-  *1,*,  17, 

4 C.  8,  45,  7,  8,  9 ; J.  G.  Stryk  de  lit. 
deaunt  Hal.  171x5  A.  F.  Tredelenburg 
de  lit.  den.  auctoris  ejusque  usu  et  applicat, 
in  fbro  Bate.  1774 ; L.  J.  Kiukenberg  de 
Kt.  den.  Goett.  1784. 

4 C.  4,  48,  1 ; Gesterding  Nachf.  1 rol. 

VOL.  III. 


p.  349-354,  2 vol.  p.  430-435  5 Muhlen- 
bruch  civil  proc.  p.  103,  would  raise  a 
doubt  thereon. 

•P.  21,  2,  62,  $ i j C.  *,  45,  7; 
Duntee  im  Archiv.  f.  C.  P.  10  vol.  3 Hft. 
n.  x6. 

7 4 1651,  h.  op. 

* P.  21,  2,  56,  § 6. 

’Id- 55-  $»•  W-.S«I  § 5- 

10  Id.  63,  pr.  de  indole  et  effectu  pacti 
quo  lit.  den.  remittitur. 

" P-iJ.  *»  53»%  >3  P-  '*5 

Weber  Beytr.  zu  der  Lehre  v.  d.  Klagen, 
1 Hft.  n.  5 5 Koechy  Meditat.  1 p.  n.  2. 

17  P.  21,  2,  41 ; P.  19,  1,  295  Lynker. 
1.  c.  § 10,  21. 
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Actiones  locati 
et  conducti. 


Obligation*  of 
the  letter  actio 
locati. 


vided  such  return  was  not  specially  agreed  for,  or  the  auctor  has 
acted  fraudulently.1 * 

This  case  arises  when  he  has  wittingly  permitted  the  object  of 
another  to  be  transferred  to  him  under  the  special  agreement  that 
the  right  of  eviction  shall  be  reserved  to  him ; * a simple  tacit 
renunciation  of  the  right  on  bail  will  not  answer  the  purpose; 
where  he  has  acquired  a thing  which  he  knew  was  the  subject 
of  dispute  ;3  and  lastly,  where  the  receiver  is  the  successor  of  his 
auctor,  or  e converso .4 


$ 2107. 

The  locatio  conductio  is  a consensual  contract,  which  produces 
two  direct  actions,  the  locatij  in  favor  of  the  letter,  and  the 
conducti , in  favor  of  the  hirer  $ the  nature  of  the  contract  itsdf 
has  already  been  explained,5  and  some  mention  made  of  the 
actions  peculiar  to  it.6 

It  is  quoad  the  remedy  contractus  consensualis  et  bona  fidei  it 
rei  usu  vel  operis  pro  ceria  mercede  pr astandis.1 * * 

The  letter  is  under  the  obligation  of  delivering  the  object 
promised,  or,  if  necessary,  another  equally  good,  cum  omnibus 
pertinentiisf  and  due  performance  of  services.^  He  must  allow 
his  hirer,  or  locator , to  substitute  another  in  his  place,  by  sui 
locatio y or  sub-letting,  provided  this , be  not  productive  of  iniuiy 
to  him,  or  there  be  some  compact  to  die  contrary;  nothing 
beyond  personal  relations,  however,  accrue  between  die  first  and 
under  hirer,10  sub-conductor.  The  under-letting,  therefore,  can 
only  be  dissented  from,  when  the  sub-hirer  has  contracted  for 
something,  which  may  prove  dangerous  to  the  object,  or  that  he 
shall  pay  no  hire.11  In  the  case  of  services,  particular  regard  artist 
also  be  had  to  the  manual  dexterity  and  competency  of  the  party1* 
in  his  craft  to  whom  the  matter  is  so  sub-let. 

The  letter  is  bound  to  keep  the  object  in  a serviceable  stat£;w 


1 P.  19,  If  IX,  $ 18;  P. 2*,  1,  *4,  §9; 

J.  H.  Boehm  er  vindic.  jurid.  pacti  dc  non 

praest.  evict.  Hal.  1735  (Exerc.  t.4)  j G.  L. 

Boehmer  repet,  vindic.  pacti  de  non  pnest. 

evict.  Hal.  1737  ; as  well  as  in  the  Preface 

to  J.  H.  Boehmer  Exerc.  ad  P.  t iv; 

Westphal.  § 336-340;  Gluck  Pand.  20 

voL  p.  295-330,  In  another  point  of 
view,  A.  Faber  rational,  ad  L.  xi,  $ 18, 

cit.  j F.  Alef.  veritas  commun.  opinion, 
circa  pactum  de  non  praest  evict.  Heidelb. 

*7375  J*  T.  Richter  de  pacto  evict,  non 
praestandae  inutili,  Ups.  1736  j J.  F.  Mul- 
ler reiterat,  vindic.  com.  opin.  circa  pact  de 
non  Draest  evict  Heidelb.  1760. 

’ **.  44,  4,  4,  $ j j C.  *,45,  27  } C.  j, 
38,  7 ; Fachinei  controver.  L.  a,  c.  40 ; 
fontra  Voet.  1.  c.  § 32. 


* Struben,  2 vol.  X03  Bed.L.  G.  Matfb 
Dias,  quae  sistit  varias  jur.  observat  n.  x* 

* p-  *>>  *>  4°.  4*.  Pr-  $ »• 

4 1668,  h.  op. 

6 1678,  h.  op. 

7 Heinecc.  E.  J.  P.  19,  2,  $ 317* 

* P.  19,  *,3,9,  pr.  5 Id.  19,  "• 

24.445  Id.  28, $25  Id.  60,  pr. 

iJ „ IJ’  4’  *>  * 7-  , 

10  P.  jo,  17,  73,  § ult.  . 

" C.  4,  65,  6 5 C.  D.  Andenen  de  J» 
quod  competit  primo  locatori  in  tub  (J 
duct  Goctt  1777;  Muller  ad  Leyser  0» 
44 

lsEmminghaus  ad  Cocceii,  L.  19, 


’Vi 


p.  19, 2, 58,  i 2. 
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to  bear  all  ordinary  real  burthens  which  do  not  attach  upon  the 
fruits  j1  to  reimburse  all  utilitarian  and  needful  expenses,  and 
those  incurred  with  his  consent,8  and  to  bear  those  which  must 
be  incurred,  in  order  that  the  hirer  may  be  able  to  give  the 
services  which  be  has  bargained  to  perform.3  Lastly,  he  must 
allow  the  hirer  permission,  in  case  of  tenencies,  if  there  be  no 
ground  for  withholding  it,  to  freely  quit.  If  he  throw  opposition 
into  the  way  pf  this,  the  tenent,  and  all  who  lodge  gratuitously, 
have  their  interdictum  de  migrando ; not,  however,  the  former.4 


§ 2108. 

The  actio  locati  is  competent  to  the  locator;  or  if  many  have 
let  the  object,  such  as  correi,  to  each,  in  solidum ,6  and  their  heirs, 
against  the  conductor , or  many,  be  they  correi  or  not,  who  are 
in  the  position  of  conductores , each  in  solidum ,6  and  their  heirs,  for 
the  payment  of  the  price  stipulated  to  be  paid  at  a certain  time, 
with  interest  on  such  sum  during  the  delay,  and  for  restitution 
of  the  object  at  the  termination  of  the  contract,  with  damages 
accruing  from  fraud,  gross  and  ordinary  negligence.7 


§ 2109. 

The  hirer  is  bound  to  use  the  object  fairly  j8  without  anv 
obligation,  however,  to  be  answerable  for  accident,9  except,  indeed, 
the  agreement  be  to  the  effect,  that  the  property  in  the  object 
shall  be  transferred  to  the  hirer,  in  consideration  of  his  obligation 
of  restoring  a certain  quantity  or  thing.10  In  cases  of  doubt,  this 
peculiar  mode  of  transfer,  is  present  \ When  things  are  let  at  a 
taxed  amount 11 — -When  the  dominion  in  a thing  is  transferred  to 
the  hirer  by  the  ordinary  operation  of  law,  which  occurs  where 
there  is  a contract  for  the  working  of  fungible  materials,18  or 
when  that  species  of  commixtion  which  involves  the  dominion  is 
contracted  for13 — 


3 I*  SO, 


* 7.  h 39  i C.  «».  41,9  i 

25  ; Lanterbach  Coll.  L.  19»  t.  2, 
xoo  1 Puf.  t.  4,  Obt.  107  5 G.  M.  Wei 
iber  de  Repartition  der  Kriegschiiden, 
War*.  1798,  $ 68,  tq. ; X*  4*  Ham.  iibar 
“ ; and  Verthaluug  der  Kriegschiiden 


Nornb.  iSox  } K.  H.  Hatsfield  Priifung 
der  GrandoUse  welche  uber  Pernquation 
der  Kriegslaaten  biaher  rind  aufgestellt 
worden,  Frft.  am  1801  $ Gldck  Pand. 
17  rd.  p.  398-411. 

* p-  «9.  *,  >9»  4 *5  W-  55.  4 *> 

61. 1». 

* Id.  60,4  8. 

* p-43.  3*.  3»  Faber  error. 

pra*m.  D.  jg,  E.  3,  D 60,  E.  3. 


* P.  19, »,  13, 4 9. 

» P.  19,  *,  47  J C.  4,  65,  13. 

T 9 16789  h.  op. 

•P.19,»,  *5,4  3. 

• P.  19,  *,  li.pr.s  Id.  30,4  4. 

10  Id.  3.  This  it  the  contractus  tocdae : 
the  text  tppliea  to  letting  the  produce  quite 
apart  from  the  law. 

11  The  reasons  are  to  be  found,  Thib„ 
Sytt.  d.  P.  R.  4 340,  n.  t.  Sec. ; P.  19, 2, 
54,  $ 2«  For  the  opinions  of  others  as  to 
agricultural  inventories,  vide  Hopfher  com. 
$ 8go,  not-  * * 

13  P.  19,  2,  36. 

'* Thib.  1.  c.  4 74J ; P.  19,  *,  3* » 
Bynkcnhoek  Obs.  L.  x,  c.  47. 


Hence  die  actio 
locati. 


Obligations  of 
the  hirer  actio 
conducti. 
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When  the  hirer  of  a job  has  contracted  for  its  completion  on 
approval,  until  such  approval  has  been  given,  the  contract  is  held 
not  complete,  although  the  work  contracted  for  may  have  bees 
damaged  or  destroyed  by  circumstances ; 1 but  if  any  accidents 
happen  to  the  hirer  or  letter  personally,  the  general  principles1 
adopted  in  such  cases  apply  also  here. 

The  hirer  must  pay  the  price  for  which  he  contracted  at  the 
proper  time,  that  is  usually  at  the  termination  of  she  use  of  the 
object,  or  after  the  performance  of  the  services.* 


§ 2110. 

fheforeoin0  Exceptions  arise  where  the  object  of  the  convention  is  not 
c oregomg.  go  handed  to  him  in  whole,  or  in  such  part  as  to  enable  him  to 
perform  his  contract  :4 — when  the  hirer  is  not  otherwise  benefited 
by  the  hire,  and  the  letter  draws  his  hire  from  another,  or  couM 
have  done  so  : 5 — when  the  non-gathered  fruits6  of  an  object 
farmed  out  have  been  destroyed  by  extraordinary  exterior  circum- 
stances,7 such  as  inundation,  bad  crops,  or  y/Mj  and  the  former 
has  not  undertaken  the  risque.8  In  such  cases,  if  the  damage  be 
extraordinary  and  considerable,  the  farmer  may  demand  an  adequate 
diminution  in  the  rent, 9 notwithstanding  tnat  he  has  not  been 
ultra  dimidium  Iasus ; 10  but  in  such  case,  the  advantages  accruing 
from  such  untoward  event  must  not  excede  the  damage  which  has 
happened  during  the  time  for  which  object  the  contract  was 
generally  concluded,11  nor  have  relation  merely  to  the  cost  of 
cultivation.12  A mother  cannot  be  compelled  to  pay  an  advanced 
fare  for  a child  bom  on  the  journey.13 

* Lastly,  the  hirer  is  under  the  obligation  to  deliver  up  the  object 
at  the  proper  time,14  and  he  is  as  litue  to  be  excused  therefrom  by 
the  plea  that  the  property  is  in  a third  person,15  as  on  that,  that  it 


‘Id.  36*  37»  5^1;  Id.  59  & 62  j 
Westphal.  § 934 ; Gcsterding  alte  und 
ncue  Irrthuemer,  p.  107-114.  Particular 
provisions  apply  to  public  works,  C.  8,  12, 
8 ; Gliick  1.  c.  17  vol.  p.  431-433* 

» Thib.  1.  c.  § 478. 

* P.  >9»  *.  *4»  % *1  3 ; Id-  *0»  $ 3- 

♦P.19,  X,  13,  § 7;  !<*•  M- 

xj,§  x j Id.  X7,  $ 1 ; Id.  33,  34,  35. 

*Id.  19,  % 9,  $ nit. ; Id.  5,  1,  pr. 

* Id,  «5,  $ »S  CarpxoT.  P.  x,  c.  37, 
Def.  20;  Brunnemann  ad  L.  15  cit 
n.  6-9;  Lauterbach  Coll.  L.  19,  t 2, 
§ 89 ; Schweppe  Mag.  x vol.  x st.  p.  51- 
80 ; but  some  extend  the  term,  Berger 
oecon.  L.  3,  t.  5?  § 23,  n.  5 ; Mevius 
resol.  sing,  qusst.  in  cauSw  prop,  et  pen- 
sioner. c.  1.  n.  191-230;  Leyser  med.  in 
suppl.  t.  11,  sp.  217;  Struben,  1 vol. 
95  Bed. ; G.  L.  Boehmer  de  obi.  locat,  ob 


imped,  rei  locat  usum.  op.  x»  § 20  (Beet 
t l) ; G.  F.  Albrecht  de  rem.  snercst 
ob  sterilit.  indulg.  Goett  1779. 

’P.  19.x,  13, $78  Id.  15.$ 
xj,  $ 6 ; Id.  33,  34  i C.  4, 65,  ix,  **. 

• Thib.  1.  c.  § 479. 

9 P.  19,  2,  25,  § 6 $ Wesel  de  remfe. 
merced.  c.  8 , n.  x-3;  Struben  <k  j ■*. 
villicorum,  c.  4,  § 5 ; Voet  L.  19,  t % 
§ 25  ; Emminghaus  ad  Cocceii,  L.  x^Ll, 
qu.  24. 

10  Contra  Mev’ras,  P.  9,  Dec.  1x6. 

11  P.  19,  2,  15,  $ 4;  Gluck  Lt| f 
vol.  § 470-74. 

19  P.  19,  2, 15,  b 7;  Westphal-  $ 97§* 

" p-  *9»  *9»  S 7. 

1 c-  4»  65,  34. 

14  P.  13,  6,  arg.  15  ; Cocceii  ad  id-  Tit. 
qu.  x,  2. 


Digitized  by  v^ooQle 


ACTIO  IN  P£R8.— BX  CONTR.  CONS. — LOC.— COND. — 1MPHYT.  413 

belongs  to  himself;1 * * 4  nevertheless,  an  exception  is  made  in  such 
case,  namely,  when  the  plea  is  clearly  proven,8  or  in  case  of  his 
being  sued  for  the  delivery  of  the  object,  in  an  actio  rei  vindica- 
tionis,;* 


§ 21x1. 

The  actio  conducti  is  competent  to  the  conductor  and  his  heir, 
against  the  locator  or  his  hei x^for  the  use  of  the  thing  let,  or  the 
work  and  labor  promised  to  be  performed,^*  the  reimbursement 
of  necessary  and  utilitarian  expenses,4  and  indemnity  for  all  damage 
arising  from  fraud  or  ordinary  negligence.5 


§ 2112. 

It  is  a duty,  common  to  both  the  letter  and  hirer,  that  they  be 
answerable  for  a very  slight  degree  of  negligence  according  to 
general  principles,6  but  from  no  damage  resulting  from  a third 
party,  save,  indeed,  that  they  have  been  in  fact  the  cause  of  it  by 
their  neglect;7  a notable  exception  from  this  rule  is  to  be  found 
in  respect  of  masters  of  vessels,  magistri  navium , hostelry  keepers, 
caupones , stable-keepers,  stabularii , who,  as  will  be  seen  in  other 
parts  of  this  work,  are  liable  on  the  praetorian  actio  de  recepto , 
founded  upon  a more  general  contract.8 


§ 2113. 

The  emphyteutical  contract  being,  as  has  been  seen,  a new 
contract,  founded  upon  a special  constitution, 9 is  subject  to  a few 
notable  differences. 

The  contract  of  emphyteusis  is  consensual  and  bona  fideij*  but 
it  has  this  peculiarity,  that  legal  proof  cannot  be  given  of  it, 
except  the  contract  have  been  reduced  to  writing ; consequently, 
although  the  contract  may  exist,  it  cannot  be  inforced  for  want 
of  the  means  of  proving  it.  Right  of  action  passes  to  heirs, 
because  the  grant  is  to  the  emphyteuta  and  his  heirs,11  without 
line ; but  in  respect  of  successors,  it  does  not  lie,  if  the  fine  has 
not  been  paid.18 


1 c.  4,  65,  § »5. 

* Marios,  P.  2,  Dec.  263,  P.  3 ; Berger 
oecon.  Jar.  L.  3,  t.  5,  Th.  24,  n.  6 ; 
Muller  ad  Leyser  obs.  443 ; Gliick  1.  c. 
17  vol.  p.  497*500;  Thon.  is  Linde 
Zeitsch.  toL  3 Hit.  n.  24. 

* Weber  Beyt.  ra  der  Lehre  von  den 
Klagen  und  Einreden,  2 , 3,  st  p.  85-111. 

4P.  «9,1,55,$  «}  Id.  61. 

» $1675,  h.  oo. 

p-  3.  *J»  $ Ji  p-  *9»  *>  *5»  S 7, 

P-  »3.  *,  5»  $ »J  » p-  47,  *,  4*.  $ 4 ; 


Hopfner  889,  n.  1;  Schoman  Handb. 
x vol.  p.  299*309;  Thib.  1.  c.  § 5,6, 
n.  m. 

7 p-  4*  9>  3>  § 1 > p-  «9»  *»  4*  i p;«3» 
6,  5,  $ 13  5 Id.  10,  $ 1 5 Id.  11,  1»,  $ 1 j 
Id.  20 ; P.  10,  3,  20 ; Voet.  L.  10,  t.  3, 
§ 4 ; WeJhrn.  doctr.  expl.  princ.  dom.  § 2. 

8 § 1974,  h.  op.  vide  et  post  actio  de  recepto. 

9 \ 1679,  h.  op. ; C.  4,66. 

18  $ 1700,  h.  op. 

11  § 1704,  h.  op. 

C.  4,  66,  3 ; Nov.  120,  6 ; Nov.  7,  3. 


Hence  the  actio 
conducti. 


Obligations 
common  to  both 
letter  and  hirer. 
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emphyteutic 

contract. 
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Thp  aetiq  eqsphyteuticaria  Is  4irectay  both  fir  the  empkytoto 
and  dominus  y to  the  former  and  his  heirs,  against  the  latter  sa4  & 
heirs,  fir  the  thing  to  be  granted,  in  conformity  with  the  tan* 
tract  i and  to  the  dominus  and  his  heirs  against  the  emphyteut*  tftd 
his  heirs,  for  the  amount  of  the  canony  laudemiun r,  and  aught  die 
upon  the  contract.1 

If,  however,  the  dominus  wish  to  rescind  the  contract,  he  joust 
do  so  by  an  actio  rei  vindicationis  utilisy  which,  nevertheless,  fsxs 
not  prevent  him  from  suing  for  the  quit  rent,  or  fine,  as  wdL1 

The  emphyteutay  too,  has  sufficient  interest  to  give  him  aa 
actio  in  remy  not  only  against  third  parties,  but  also  even  a^fast 
his  lord  ;s  and  as  possessing  a jus  in  re  alienay  he  has  the  eater* 
dicta  veluti  possessoriay  and  may  take  advantage  of  the  edicts* 
recuperanda  possessionis . 


§ 2114. 

The  societas  is  also  a consensual  bona  fidei  contract  for  a 
honest  purpose 5 for  the  sake  of  making  a profit  to  be  brought 
into  a common  fund  5 4 the  leading  incidents,  of  this  contract  hue 
already  been  examined.5 

In  the  first  place,  then,  the  contract  of  partnership  appE#  to 
the  parties  to  it  as  regards  each  other,  which  is  susceptible  of 
general  and  of  particular  operations  ; and  secondly,  it  regards  third 
parties  not  in  the  partnership. 

The  general  operations,  then,  are  that  the  partner  must  share 
with  his  co-partners  all  he  has  promised ; and  in  respect  of  his 
administration  of  the  common  fond,  he  is  bound  to  ordinary  dili- 
gence,6 termed  diligentia  in  concreto.7 

Where  a partner  has  shared  the  common  property  with  an*)*» 
accident  applies  to  all ; but  otherwise  each,  individually,  must  bear 
k,  as  to  that  which  falls  to  his  share,  with  the  silent  understand^ 
that  indemnity  shall  be  given,  pro  ratay  when  the  damage  ka* 
resulted  from  some  act  done  for  the  societas  generally.® 

The  profit  made  by  one  must  be  contributed  to  the  common 
fond,  hence  np  ope  can  retain  aught  for  himself,  under  the  pen 
of  indemnity.® 

A distinction  is  to  be  drawn,  as  respects  interest  on  money* 
between  the  case  of  one  partner  receiving  the  money  of 
societas } and  either  letting  it  lie  by,  or  using  it  for  his  own  purpose** 

1 C.  4,  66,  i i Id,  I»  »5>  § 35  § 
h.  op. 

* § 1710,  b.  op. 

* 4 1698,  h.  op. 

4P.  17,*,  31, 32,  34,  63,  pr. 

‘ $ *7*5»  h-  °P- 

* § 1732,  b.  op. 

7 Thib.  1.  c.  § 540;  Hert.  de  SocicUte 


facto  constituta,  $675  Coccefi,  L*  JfcMf 
qu.  3 j contra  Carpzov.  P.  3»  c,  lj|6* 
45 ; Franzke  com.  L.  17,  t.  % n.  * Vt* 

9 P.  17»  5**  4 3*  45  Id*  S*»!*  V5 

Id.  60,  § 1 ; Id.  61 ; Werobcr  kct  «*• 
eod.  § 19. 

* p.  17,  *,  »5, 26. 
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and  money  not  yet  received*  In  the  first  case,  the  partner  must 
pay  the  current  interest  of  the  country  ; and  in  the  latter  case,  he 
only  pays  interest  if  he  was  negligent,  and  at  the  same  time  used 
the  money  for  his  own  purposes.1 

Lastly,  the  administrating  partner  must  render  an  account,8  Fraud  punished 
and  his  fraud  draws  down  upon  him  the  penalties  of  infamy*3  infe®y* 

Partners,  for  infringement  of  any  of  these  general  provisions  Reciprocal 
(the  particular  ones  have  been  already  shown  elsewhete),4  have  actions  of  part- 
actions  against  each  other,  which  are  directa  personales , and  bona  ncn* 
fidei,  to  bring  all  into  the  common  stock,  and  make  indemnity  for 
ordinary  negligence  in  the  concrete.  This  duty  is  not  confined  to 
the  above  mentioned  personal  obligations  arising  out  of  the  contract 
itself,  but  extends  to  pacta  adjecta  contractui ,5  upon  which  the 
actio  pro  socio  lies.  This  action  does  not  go  to  dissolution  of  the 
societas,  because  the  contract  is  dissoluble  by  mere  consent,  and 
requires  no  action  of  any  sort  for  that  purpose;6  nor  for  the 
division  of  the  common  property,  for  which  the  actio  communi 
dividundo  is  the  proper  remedy.7 

It  would  be  endless  to  go  minutely  into  all  the  remedies  by  and  Remtdfet 
against  third  parties.  Partners,  however,  may  sue  third  parties  on  third 
the  act  of  one  of  their  body,  provided  they  have  deputed  him  in  ****** 
this  behalf,  have  ratified  his  acts,  or  the  partnership  is  an  universal 
one  ;8  but  even  in  this  case,  only  pro  rata ,9 

Partners  can  be  sued  if  they  jointly  contract,  but  each  only  pro 
ratay  not  only  after  the  extinction,  but  even  during  the  continuance 
of  the  partnership.10 

If  they  do  not  contract  directly,  but  through  the  agency  of  when  partner, 
another,  their  liability  is  the  same  as  that  of  exercitores , with  the  #hiP  contracts 
reservation  of  the  exceptio  de  communi  dividundo  in  solidum , where  arc 
they  have  given  the  authority,  or  de  in  rem  verso,  where  the 
evidence  supports  such  action,  which  makes  each  liable  pro  rata,n 
If  one  partner,  by  his  attorney  or  agent,  prove  his  claims  upon 
die  firm,  a deduction  is  admissible  in  respect  of  his  debts.18 


1 P.  17,  1,  10,  $ 3 ; P.  17,  60,  pr. ; 

x 5 P.  2 2,  x,  x,  $ i ; Voet.  L. 
17.  t.  a,  $ X7- 

* Lauterbach  Coll.  L.  17,  t.  2,  § 35. 


* P.  3,  2,  I,  6,  § 6. 

*4  17*5,  h.  op. 

•P.  17,  a,  69.  This  fragment,  one  of 
the  7 leges  damnatae,  has  been  the  subject 
of  intense  discussion,  comp.  Cuj.  Ob*. 
L.  4,  17,  Cotta  teat.  sol.  ad  L.  69,  dt.  (at 
the  end  of  his  Commentary  on  the  Inst, 
and  Decretals);  Freher  verisim.  L.  2,  c.  9 
Cm  Otto  Thes.  t.  1) ; Co.  Eck.  de  Septem. 
L L.  dam.  c.  5,  $ 4 ; Tronchinua  ear.  jur. 
cap.  c.  3 (in  Meermann  Thes.  Suppl.) ; 
Tonifies  ed  L.  69,  dt.  diss.  collect,  n.  x ; 
F.  G.  Zoller  interp.  L.  69,  pro  sodo,  Lips. 
1744 ; F.  Plattner  conjee  t.  ad  L.  69,  dt. 


Lips.  1759;  Sammet  ad  L.  69,  cit.  in 
opntc.  tuo  Gltick  1.  C 15  to!.  $ 969. 

«P.  17,  *,6j,pr. 

7 P.  10,  3,  x,  2 ; Yinn.  Quest  sd.  L.  x, 
c.  36. 

• W.  A.  Lauterbach  de  soc.  obi.  qu* 
oritur  ex  convent,  cum  tertio  inita,  Tub. 
1668. 

9 Lauterbach  1.  c.  § 15,  33. 

“P-  *>»  »>  44.  $ »>  p-  *4»  »> 
Lauterbach  L c.  $ 34-37 ; Leyscr  Sp.  185, 
m.  6 ; varying,  Berger  Oecon.  L.  3,  t.  5, 
§ 32,  n.  5 i G.  E.  Oelze  Disq.  quit,  socii 
ob  sociale  debitum  in  solidum  teneantur, 
Helmst  1784. 

11  Thib.  1.  c,  $ 544,  $ 5*4. 

11 P.  17,  *,  it,  *7 ; C.  F.  Gunther  ad 
L.  ii,  27,  pro  socio,  Lips.  1823. 
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§ 2115. 

With  respect  to  the  action  on  mandates,  it  is  well  to  presume 
in  sumna  that  the  mandatary  is  bound  to  perform  his  mandate  or 
renounce  it  at  his  earliest  convenience,1  keeping  diligently  within 
the  limits  of  his  authority,2  which  he  is  held  to  have  done,  whether 
he  have  performed  the  duty  in  person,  or  by  another  duly  qualified 
in  that  behalf  ;5  nor  can  he  do  anything  to  the  prejudice  of  his 
mandatary  without  special  authority. 

The  mandant,  on  the  other  hand,  is  bound  to  refund  to  the 
mandatary  all  utilitarian  and  necessary  expenses,4  and  is  liable  to 
the  penalties  of  infamy  for  a fraudulent  controvention,  si  fiiejm 
pro  tey  et  sohi ; mandati  si  te  condemnavero,  famosum  facio/  and 
to  hold  his  mandatary  harmless  of  all  costs  and  charges,4  notwith- 
standing that  he  might  have  paid  less,7  or  that  the  event  do  not 
answer  according  to  expectation,8 *  for  he  is  not  responsible  for 
accident.? 

Negotia  turpia  cannot  be  the  object  of  a mandate,10 — for  so  hi 
from  giving  either  party  a claim  on  the  other,  they  subject  both  to 
the  penalties  ; 11  neither  is  commendation  to  be  misconstrued  into 
such  a mandate  as  will  give  a right  of  action  to  either;1*  nor 
advice,  except  it  be  fraudulent,  or  excede  the  bounds  of  com- 
mendation or  advice.15  The  mandate,  for  the  benefit  of  a third 
party,  gives  no  action  on  the  obligation14  until  performed  by  the 
mandatary.15 


§ 2116. 

The  actio  mandati  results  from  the  consensual  nominate  tfd 
bona  fidei  contract  of  mandatum ,l6  whereby  some  business  is  in- 
trusted to  another  to  be  gratuitously  performed*17  The  act**** 
dati  is  duplex,  directa , by  the  mandans  and  his  heirs  against  the 
mandatary  and  heir  or  heirs,  if  more  than  one  in  solidumj6  ts 
perform^  the  object  of  the  contract,  to  deliver  up  the  object  wtfh 
its  fruits,  and  to  render  accounts,  and  answer  for  fraud  and  even  a 
slight  degree  of  neglect  j1?  in  the  former  case,  under  the  penalties 
of  infamy. 


1 P.  17,  1,  22,  ult. 

* Id.  5>  pr.  § 3,  4. 

a Id.  8,  $ 3 5 Id.  46»  62,  % ult. ; C.  3,  5, 
ult. 

4 Id.  io,  S 9 i Id-  15»  S 9 > Id-  *7>  § 45 
Id.  56,  § ult. 

* P-  3»  *»  6»  % 5- 

* P.  17,  I,  I J ; Id.  10  et  16,  $ »,  7. 

' Id.  27,  $ 4. 

'C-4.  3S>  4- 

•P.  17,  i,  26,  $6. 

10  Id.  6,  $ 3 ; Id.  22,  $ 6 ; Id.  12,  % 11. 


- • -J  *1  /1  y ’ 

C.  0,  2,  5. 

14  P-  *7»  h , . 

,SP.  50,  17,  47  j P.  4,  3,  M ! 
Id.  32;  I.  3,  26,  §6;  P.  id.  7»$  * 
Id.  8. 

14  P.  17,  1,  8,  $ 6. 

“ Id.  8,  § 6. 

16  $ 1745,  °P- 

17  P.  17,  i,  1 ; $ 1736,  h.  ©p. 

18  Id.  60,  § 2. 

19  $ 1741,  h.  op. 
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The  actio  contraria 1 t$  competent  the  mandatary  who  per- 
formed the  mandate,  or  his  heir,  against  the  mandant  and  his  heir 
for  indemnity,  and  also  involves  the  penalty  of  infamy  in  case  of 
fraud,  and  requires  the  same  diligence  as  in  the  actio  directa . 

As  regards  third  parties,  the  principal  and  agent  come  into 
various  legal  relations;  as  for  instance,  the  actio  exercitoria  and 
institoria*  applies  to  such,  especially  in  its  extension  of  quasi 
institoria . 


§ 2117. 

Having  come  to  an  end  of  the  obligationes  nominata  ex  contractu , 
divided  into  realesy  verbales , literales , and  consensuales , those  arising 
impliedly  out  of  a transaction,  termed  obligationes  quasi  ex  con- 
tractu, occupy  the  next  place.  These  having  alreaay  been  com- 
mented upon  at  some  length  in  a former  part  of  this  volume,I * 3  and 
die  actions  appertaining  to  each  explained,  it  will  suffice  in  this 
place  to  allude  to  them  shortly. 


$ 2118. 

As  the  assumed  contract  of  negotiorum  gestorum  creates  a duplex 
obligation,  one  on  the  gestor , and  another  on  the  dominus  nego - 
tiorumy  so  the  action  is  likewise  duplex  and  bona  fidei.  That 
competent  to  the  demissus  negotiorum  and  his  heirs,  and  to  whom 
other  it  may  concern,4  is  directa  against  the  gestor  and  his  heirs, 
for  compelling  an  acco\intft  and  return  of  jthe  residue /in  his  hands, 
if  any,  with  interest  on  money,6  if  he  have  made  fair  use  of  the 
funds  of  another,  at  the  rate  of  five  per  cent.  j7  and  lastly,  in- 
demnity for  all  damage,  by  what  degree  of  negligence  soever 
caused.8 

The  contraria  is  competent  to  the  gestor  and  his  heirs,  against 
the  dominsss  and  his  heirs,8  for  reimbursement 18  of  all  necessary  and 
utilitarian  expenses,11  and  the  interest  on  such  money  as  he  may 
have  paid  for  the  dominus , or  may  have  advanced  out  of  his  own 
lands.18 

This  actio  contraria  will  not  lie,  if  the  gestor  have  mat-adminis- 
tered the  property,  as  by  expending  money  on  voluptuary  ex- 
penses,13 looking  rather  to  his  own  benefit  than  that  of  the  person 
whose  afiairs  he  is  conducting.14  In  like  manner,  the  action  will 
not  lie,  if  the  gestor  insist  on  carrying  on  the  business  of  an 


* Thib.  1.  c.  § 510. 

*$»745.  »>.  °p. 

* Book  a.  Tit.  13,  % 1761,  et  iq. 

* P.  3*  St  * & 3,  § 7 ; Id.  47. 

» * 1774*  b-  op- 
•P-3i5»*&*3* 

T Id>  38»  * 1770,  h.  op. 

VOL.  HI. 


I b *769,  h.  op.  ; but  as  to  heirs,  Tide 
$ 17689  h.  op. 

M.  3,*Mi- 

10  P.  3,  5,  a,  a7,  45 ; C.  a,  19,  10. 

II  P-  3>  5>  *9»  §45  c-  ,8* 

11 P.  3,  5,  io,4  1. 

11  Id.  as,  27.  14  Id.  6,  § 3. 
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unwilling  principal,1 *  except  there  be  an  answer  on  the  ground 
of  public  expediency.®  Lastly,  it  will  not  lie,  if  a party  haw 
performed  it  with  a pious  or  donatory  intention,3  which  only 
appears  to  have  a legal  presumption  in  its  favor,  when  done  by 
the  mother  or  grandmother.4 


§ 2119. 

The  actio  tutela  is  the  next  in  order,  and  has  already  been 
twice  treated  of  in  this  work.5  In  virtue  of  this  implied  obliga- 
tion, the  tutor  is  held  to  apply  himself  diligently  to  his  pupflTs 
affairs,  to  give  accounts  of  his  stewardship,  and  the  pup3I  there- 
upon to  indemnify  him.6  And,  inasmuch  as  the  tutor  may  also 
prove  a defaulter,  the  action  de  distrahendis  rationibus , deriving  its 
origin  from  the  Twelve  Tables,7  is  also  competent  to  the  pupill,6 
si  tutor  dolo  malo  gerat , vituperato  quandoque  finita  tutela  escity 
furtum  duplione  licito . Hence,  it  follows, — 

That  the  tutor,  on  the  expiry  of  his  office,  must  deliver 
accounts. 

That  he  must  be  answerable  for  negligence. 

That  the  pupill  must  indemnify  the  tutor. 

That  a dishonest  tutor  is  treated  as  a thief. 

The  actio  tutela  directa  being  for  accounts,  it  stands  to  reason 
that  this  action  cannot  be  brought  until  the  administration  has 
been  wound  up.9  Where  there  have  been  more  than  one  tutor, 
> and  all  have  administered,  each  is  jointly  in  solidum , as  well  as 
severally  liable,  with  the  beneficium  divisioni /,  if  all  be  solvent  ;w  and 
the  same  applies  in  cases  where  tutors  have  divided  the  administra- 
tion between  them,  since  it  is  but  fair,  that  he  who  has  adminis- 
tered should  first  be  sued.  Where  the  division  is  the  result  of  a 
judicial  decree,  or  of  the  will  of  the  testator,  each  is  liable  jointly, 
in  solidum^  for  his  own  administration,  nor  can  one  be  sued  for 
another,  except  he  shall,  of  his  own  fraud  and  culpable  negligence, 
have  brought  it  about  that  the  tutor  was  not  removed  as  sus- 
pected.11 Honorary  tutors  are  not  suable,  unless  the  adminis- 
trating tutors  have  been  first  sued  to  judgment,  nor  unless  the 
administering  tutors  have  themselves  accused  them.12 

In  order  that  the  tutor  may  render  an  account,  it  is  clear  that 
he  must  keep  and  produce  an  inventory  of  expenses  ;13  for  it  will 


1 For  this  presumes  knowledge  on  the 
part  of  the  principal,  and  then  it  is  no  neg. 
gest. 

5 P-  3>  S>  8,  $ ult. ; C.  3,  5,  ult. 

’ p-  3i  5.  27,  $ i i Id-  44  i C.  3,  Si 
•i  ”» »3i  »5- 

4 p-  3i  5>  34- 

5 *}  75*i  «3-  *>•  op-  i % I774i  *>•  op. 

6 I-  3,  27,  § 2. 


’ Id.  J5,  $ z ; Jac.  Gothofr.  ir  W 
tab.  vii. 

•p-  27, 3, 1, , 22,  § 23  j 
>• 

e Id-  9.U- 

10  P-  26,  7,  55 ; C.  5,  52,  2. 

" C.  5,  51, 1. 

'*  P-  *61  7i  3i  § »• 

13  P-  *7.  3.  >•  § 3- 
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not  be  permitted  to  lump  them,  termed  in  folle.1  The  tutor  is  liable 
for  ordinary  usance  of  money  only,  if  he  delay  the  payment  j8  but 
in  centissima  usura , twelve  per  cent.,  if  it  shall  appear  that  he  has 
used  his  pupill's  money.3  Lastly,  the  suit  ought  to  be  brought  in 
the  court  of  the  place  in  which  the  administration  was  carried  on, 
the  venue  is  local. 

No  action  lies  for  anything  under  the  degree  of  ordinary  negli- 
gence,4 and  on  slight  negligence  only  5 when  his  co-tutors,  having 
given  satisdation,  he  himself  has  spontaneously  claimed  the  right  of 
administration.  His  heirs,  on  the  other  hand,  are  only  liable  on 
the  gross  negligence  or  fraud  of  the  deceased  tutor,6  which  latter 
involves  the  penalties  of  infamy.7 

Hence,  the  actio  directa  tutelaria  is  personalis  bona  fidei  f com- 
petent to  the  pupill  on  the  termination  of  the  administration,  and 
to  his  heirs,  against  tutors  for  an  account  and  payment  of  the 
balance,  with  damages  arising  by  reason  of  fraud,  gross  or  ordi- 
nary, and  in  some  cases  even  slight  negligence. 


§ -2120. 

The  actio  tutela  contraria  lies  dt  distrahendis  rationibus , on  the 
conclusion  of  the  tutorship,^  against  the  tutor  who  has  abstracted 
anything,  but  not  against  his  heirs,10  for  double,  in  duplum , the 
value  of  the  subject  matter  of  the  dispute  (but  not  of  the  damage 
resulting  from  its  loss),  together  with  the  penalty  j11  so  that  there 
is  an  election  in  the  pupill,  whether  he  will  use  this  remedy  or 
that  tutela ; but  either  action  absorbs  the  other.18 

Hence  the  actio  de  distrahendis  rationibus  is  personalis  et  civilis , 
lying  on  the  expiry  of  the  term  of  administration  by  the  pupill 
or  his  heir,13  in  duplum  against  the  tutor  who  has  fraudulently  sub- 
tracted anything,  but  not  against  the  heir.14 

Hence,  it  follows  that  the  actiones  tutela  directa  et  contraria  lie 
utiliter  against  curators,  even  during  the  subsistence  of  the  cura- 
tela. 


1 P'  35»  i>  82  & in,  in  the  bellows, 
* metaphor  taken  probably  from  a bellow» 
Wng  altogether  without  accessory  part». 
The  vulgar  English  expression  is  in  a lump, 
•md  to  lump  accounts,  § 1543,  h.  op. 

!£•**»*»  3*»$*- 

C.  *,  ij,  ,,  *. 

:*«53°>h.  op. 

f • *7»  3»  >.  PM  C.  Si  s I.  7;  I.  *» 
*4»$  1. 


* C.  J,  54.  «• 

7 P-  3»  *.  i » 1-  4«  *0»  § * i 

* I.  4,  6,  § 28. 

* P-  »7.  3»  •>  § 

10  Id.  1,  i 23. 

11  Id.  1,  § 20  j Id.  2,  § 2 f also  called  a 
mixt  action,  Jd.  2,  § ult. 

18  Id.  1,  § 21. 

13  Id.  X,  $ 23. 

14  Id.  § 2 & 3,  iq. 
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§ 2121. 

The  pupill  being  under  the  obligation  of  indemnifying  the  tutor, 
this  Utter  has  his  actio  tutela  contraria for  whatever  he  Us 
beneficially  expended  in  or  about  the  matters  of  the  pupill,8  not- 
withstanding that  the  benefit  may  have  been  subsequently  inter- 
cepted,^ together  with  interest  on  his  expenses  and  for  the 
redemption  of  such  property  of  his  own  as  may  have  become 
chargeable  for  the  pupill’s  benefit  ;a  and  for  everything  he  has,6or 
may  lose  by  reason  of  his  administration ; 7 but  not  for  any  salary 
or  recompense  from  the  pupill  which  may  have  been  promised  to 
the  tutor,  save  from  him  who  has  so  promised  to  give  it.8 

Hence,  the  actio  tutela  contraria  is  personalis  bona  fideiy  compe- 
tent to  the  tutor  or  his  heir,  against  the  pupill,  for  indemnity. 
This  action  is  extended  utiliter , in  favor  of  the  curator , ogowt 
the  ward.® 


§ 2122. 

The  actio  familia  berciscunda  is  one  of  those  three  actions  to 
which  a causa  mixta  is  ilfogically  attributed  in  the  institutes.18  It 
lies  to  heirs,  who  cannot  agree  as  to  the  division  of  the  inheritance, 
for  its  division,  or  the  adjudication  of  such  objects,11  as  may  be 
capable  of  division  to  one  or  other  of  the  heirs,  and  such  other 
personal  prsestations  as  are  due  in  good  faith  and  equity;  but k is 
most  important  to  mark  the  leading  distinction  between  this  and 
the  communi  dividundo , vix.,  that  the  former  applies  to  a emmm » 
universitatis , the  latter  to  a communio  rerum  ex  causa  singwlen. 
To  institute  this  suit,  the  co-heirs  may  be  those  who  hf* 
already  served  themselves  heirs,18  whether  instituted  at  law,  <* 
praetorian,13  provided  only  that  they  reciprocally  acknowledge 
each  other  as  co-heirs,  whether  there  be  consent  in  the  divisioo, 
or  otherwise. 

It  will  not  lie  against  a possessor  titulo  singulari ,14  nor  where  the 
inheritance  having  already  been  divided,  something  has  thitherto 
remained  in  common,  because  there  is  an  appropriate  remedy  to 
such  case  by  the  communi  dividundo .15  It  wfll  not  lie  for  things 
which  have  ceased  to  be  common,10  for  things  divisible  ip* 

1 1-  4»  * *• 

*P.  17,  4,  i,  Hi  H.  3,pM  8. 

9 M-  3*  $ 7* 

4 Id.  3,  §4 »S‘ 

5 Id.  6. 

6 Id.  3,  § x ; Id.  ult. 

T P-  *6,  7.  33>  b 3- 

• Id.  i,  $ 2. 

9 I.  4,  6,  § i°  i Fam,  herci*.  comm, 
div.  Fin.  regund.  § 1452,  and  § 1777, 
h.  op. 


10  P.  10,  2,  1,  pr.  &24»ii»U>5I> 
b 1;  Id.  1,,  1;  Id.  idcafett 
" 14.  49.  . 

13  Id.  2.  pr. : Id.  24.  § x. 

13  Id.  x,  § x;  Id.  36  A 49»  11 
§ 1. 

14  Id.  2,  pr.  $ Id.  25,  § 7 i W*  45* 

15  Id.  20,  § 4. 

'•Id.  I2,%ult.}  Id.  J4>  «.*,♦*> 
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such  ais  debts,  and  credits  (nomina),  nor  for  things  in  their  nature 
indivisible,  such  as  services  j1  nor  for  such  things  as  must  and 
ought  to  be  rendered  in  solidum , save,  indeed,  they  be  divided 
either  by  measure  and  time,  or  by  the  assignment  of  the  farms  on 
which  they  naturally  attach.8 

Neither  does  this  suit  apply  to  things  which  arc  not  negotiable, 
on  account  of  some  moral  or  civil  impediment,  or  are  not  con* 
veniently  capable  of  division,  and  these  are  said  to  be  noxious 
drugs,  poisons,  books  of  an  immoral  tendency,  all  of  which  things 
are  ordered  to  be  destroyed.3 

Things  otherwise  not  negotiable,4  but  which  are  divisible, 
hereditary  and  other  instruments,  the  custody  of  which  is  assign-» 
able  to  him,  who  may  have  the  greatest  interest  in  the  inheritance; 
but  if  all  be  equally  interested,  then  to  the  elder  in  age,  or  to  one 
chosen  by  common  consent3  of  the  parties  interested  therein. 

All  other  objects  can  be  adjudicated  to  one  or  other  of  the 
co-heirs,  either  pro  rata,  or  on  Utitation,6  and  the  others  con»» 
demned  to  contribution  in  a given  sum,  or  to  one  the  dominion, 
to  another  the  usufruct,  or  the  dominion  to  both,  and  the  emble* 
meats  in  alternate  years.7 

The  co-heirs  may  divide  the  procedes  or  expenditure  of  an 
inheritance  in  common,  which  are  to  be  received  or  paid,  and 
adjusted  and  set  off.8  As  also  damage  of  all  sorts,  where  the 
co-heirs  have  not  shewn  the  necessary  amopnt  of  diligentia  quam 
in  suis.9  The  action  keeps  alive  thirty  years.10 

On  adjudication,  the  object  immediately  vests  in  the  co-heir,11 
nor  can  recourse  be  had  to  rescission18  on  the  authority  of  the  res 
judicata  where,  however,  a division  has  been  made  by  common 
accord,  he  who  has  suffered  any  fraudulent  lesion  can  take  his 
remedy  ex  leges14  but  if  the  lasio  has  been  enormis , again  he  has 
his  remedy  by  another  law.15 

Hence  the  judicium  familia  herciscunda  is  personale  (and? 
mixt.),  duplex , and  bona  fidei , lying  between  co-heirs,  for  the 
division  of  the  common  inheritance,  and  for  the  rendering  of 
whatever  may  be  due  on  either  side  reciprocally. 


§ 2123. 

The  judicium  de  communi  dividundo  is  founded  upon  the  edict 
for  the  division  of  the  communio  rerum  ex  causa  singulari,  as  the 


'$935,1*.  op. 

M L,  4 3 i M.  *5,  s 9 5 M.  10 

k 30. 

4 Id.  JO. 

* id.  4,  t ult.  1 Id.  5. 

4 Id.  16, 4 j, 

’ U.  »*,  $ I ; Id.  J J,  10,  l6,§*j  P.  7. 
»,  o,S  »}  C.  JO,  j,  j. 


* C.  3.  3«.  *?• 

• Id.  *5,  § 16. 

" C.  7, 40,  j,  § 1. 

" I-  4»  17.  § olt. 

*’C.  4,44.*. 
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UC.3,  38,  3. 
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former  action  was  tx  causa  universali , such  as  donation,  legacy, 
and  the  like.1 

It  is  one  of  those  actions  which  is  asserted  to  be  of  a mixed 
nature,2  on  account  of  its  object  being  the  division  of  thing! 
common,  and  for  prastationes  personales . 

An  actio  directa  communi  dividundi  lies  ex  jure  dominii,  to 
partners  so  having  common  interest,  and  is  extended  utiliter  to 
all  such  as  have  some  right  or  other  in  common  on  an  object1 
The  right,  however,  must  be  honest,  for  it  lies  neither  in  faror 
of  robbers,  nor  of  those  whose  possession  is  founded  on  violence^ 
vi,  secrecy,  clam , or  contract  at  will,  precarium , neither  to  farmers» 
coloniis , nor  depositaries,  depositariis .4  During  the  maintenance  of 
the  communion,  the  possessor’s  is  the  preferable  position,  where  t 
partner  wish  to  do  anything  in  the  common  property,  extn 
ordinem;5  and  either  partner  can  insist  upon  the  division  of  coa- 
mon  property,  any  particular  compact  to  the  contrary  notwith- 
standing,® for  which  the  quaint  reason,  quia  societas  est  mqter 
discordiarum , is  given,  and  the  same  provisions  obtain  which 
apply  to  the  judicium  familia  berciscundaJ 

The  communi  dividundo  judicium  is  therefore  personale  (?  mix- 
turn),  duplex , bona  fidei , ad  res  communes  dividundas , 
candasve , prastandumque , quod  socius  socio  ex  aquo  bonoque  debet 


§ 2124. 

It  will  be  remembered,  that  it  has  been  stated  under  the  proper 
head,8  that  if  a legatee  out-live  the  legator  but  an  instant,  the 
legacy  vests,  and  passes  to  his  heirs,  which  is  technically  expressed 
by  the  word  cedere;  thus  Ulpian 9 says,  Cedere  diem  signified, 
incipere  deberi  pecuniatn  ; venire  diem  significat , eum  diem  wwKj 
quo  pecunia  peti  possit;  formerly  this  was  not  so,  the  Lex  Jdfc 
et  Papia  Poppa  a,  passed  under  Augustus,  enacted,  that  no  legacy 
should  vest  before  the  opening  of  the  testament.  This  law  of 
public  pillage,  Justinian  very  judiciously  repealed.10  It  will  not 
be  out  of  place  to  premise  a few  words  with  respect  to  this  tar, 
in  explanation  of  the  action  under  consideration. 

The  Papian  Poppaean  law11  had  a double  object,  and  contained 
two  entirely  distinct  provisions : the  one  was  directed  to  the 
encouragement  of  marriage,  and  against  caelebes,  or  unmarried 
men,  on  whom  a tax  was  imposed,  and  an  honorable  reward 
given  by  way  of  privileges,  and  exemptions  to  those  who  had  1 


1 h >779» h-  °P-  > p*  IO*  3»  >»  *1-  > c- 


— ; « 3 

* P.  10,  3,  2« 

* P.  io,  3,  4, 
Id.  19,  § 4. 

4 W-  7»  § 4- 


Id.  7,  pr.  § 2,  6,  tq. ; 


4 Id.  12  Sc  28. 

6 Id.  14,  § 23  Id.  15. 


7 Id.  6,  $ 1 1 ; Vide  Cod.  tit  conunuw 
utrimque  judicii. 

•§1518.  • P.  50,  16,  *13. 

10  C.  6,  51,  de  caducis  tollendis  j C 
58,  de  informandis  pernis  cxrlibann  « 
orbitads  et  de  decimariis  sublatis  ; C ic> 
10,  de  bonis  vacantibus. 

" § 379»  45°>  57*»  634,  650, 669, 61*. 
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certain  number  of  children.1  The  principal  object  of  this  was  As  to  celibacy, 
to  encourage  and  force  a legitimate  population  in  Italy*  stript  of 
its  population  by  the  civil  wars,  and  incidentally  to  improve  the 
revenue. 

The  second  division  of  the  law  was  more  direct,  and  proposed  As  to  the  trea- 
to  restore  a tone  to  the  public  treasury,  by  the  confiscation  of  wry- 
testamentary  bequests  on  technical  grounds. 

The  first  portion  of  this  law  is,  therefore,  commonly } called  Bona  caduca. 
ccekbitariay  and  the  latter  caduci  aria ; thus  Ulpian,2 — Si  nemo 
sity  ad  quern  bonorum  posssessio  pertinere  possit  aut  sit  quidem , sed 
jus  suum  omiserit , populo  bona  deferuntur , ex  lege  Julia  caduciaria . 

To  this  same  law  is  to  be  refered  the  invention  of  bona  vacantia . Bona  vacantia. 
Under  Hadrian,  Constantine,  Theodosius  II.,  and  Valentinian 
III.,  the  legtOy  or  vexillatio , ecclesiastical  communities,  and  other 
corporations,  obtained  the  right  of  vindicating,  bona  vacantia , 
left  without  a claimant  by  a soldier,  ecclesiastic  or  corporate 
member  respectively,  even  as  against  the  fiscus.  Much  of  the 
inconvenience  resulting  from  this  had  been  already  obviated  by 
the  introduction  of  a successio  ordinum  et  graduum .3 

He  who  was  childless  could  only  enter  upon  half  of  any  legacy  left  Disabilities  of 
him ; the  residue  flowed  into  the  cerarium  as  caducum , cadtt  ab  eo.  ttc  ch,ldlcss 
Married  persons,  who  had  no  issue,  could  only  dispose  of  one- 
tenth  of  their  property  5 the  residue  was  caducum . All  legacies 
fell  to  the  eerarium  where  the  legatee  died,  indeed,  after  the 
testator ; but  before  the  opening  of  the  testament,  a sort  of  de- 
ferred vesting. 

This  law  is  still  in  force  in  England  : the  Treasury  occupies  all  Exists  in 
caduca  in  cases  where  there  is  no  testament,  or  where  it  is  null,  EnsIand- 
and  there  are  no  heirs,  ab  intestato , extant,  or  where  only  natural 
children  remain,  or  where  the  heir  is  incapacitated  by  his  status 
from  taking ; on  petition  in  practice,  however,  the  Treasury  repays 
these  sums,  with  the  deduction  of  the  legacy  duty  of  ten  per  cent 
due  from  non  relatives ; but  the  residuary  legatee  takes  all  un- 
assigned portions  of  the  inheritance. 

The  actio  personalis  ex  testamento  is  founded  upon  the  implied  Summary  of 
obligation  of  he  who  administers  to  the  estate,  to  hand  over  lega-  ^ P*r" 
cies  and  trust  moneys  to  the  proper  parties,  although  m cases  mento. 
of  distinct  objects  bequeathed,  the  legatee  has  his  rei  vindicatio  or 
real  remedy,  quibuscumque  verbis  aliquid  relictum  sity  liceat  lega - 
torus  id  persequi  non  solum  per  actiones  personaleSy  sed  etiamy  per 
in  remy  et  per  hypothecariam .4 

Since  the  assimilation  of  legacies  and  bequests  in  trust,  the 
form,  by  vindication,  has  become  unimportant,  by  reason  of  the 
legal  lien  or  hypothek  given  to  the  legatee  on  the  estate. 

The  confusio  bonorum  et  heredis  defuncti 5 places  the  heir  in  the 

* S 77*9  h.  op.  4 1.  2,  20,  § 2. 

* frag.  27,  % 7 ; C.  10,  10.  * P.  46,  3,  75  & 95»  § *• 

$137S#$  i4*7>  h.  op. 
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pface  of  the  deceased  in  respect  of  all  matters,  save  those  (rardj 
personal  i1 * *  hence  he  must  pay  debts  and  legacies,  so  farastheeststc 
goes,8  which  latter  is  looked  upon  as  an  obligatio  quasi  ex  cexttedt 
though  some  modern  jurists  deny  this.3 

Hence  the  actio  personalis  ex  testamenti  is  competent  ft  him 
to  whom  any  bequest  is  left,  and  his  heirs,  against  the  adaUb- 
trator  of  the  inheritance  and  his  heirs,  for  the  object  bequeathed  to 
him  or  its  value,  with  indemnity  for  the  laches  which  he  may  fare 
committed ; the  degree  of  which  is  ruled  by  the  general  rues  of 
the  culpa  and  circumstances  of  die  individual  case.4 * 


§ ***5- 

The  condietio  indebiti  is  the  remedy  arising  out  of  the  nkt* 
indebiti ,4  where  one  pays  and  the  other  receives  in  error. 

The  condietio  indebiti  lies  for  errors  of  fact6 *  not  of  law j mi 
the  obligations  of  the  payer  and  payee  are  so  similar  that  it  it  fa 
some  authors  termed  a promutuum.11  This  action  has  been  At mf 
so  fully  discussed  that  it  is  unnecessary  here  to  go  into  it  agus  a 
any  length.8  In  summa ^ then,  this  action  does  not  lie  whet  the 
payer  pays,  being  aware  of  the  fact,6  to  which  categorie  th«e& 
not  belong,  who  pay  in  doubt10  or  in  error  of  law  ;u  worn®) 
minors,  soldiers,  peasants,  and  the  like,  are  excused  from  bo* 
ledge  of  the  law  ;u  or  who,  mistaking  the  fact,  pay  in  conieqaeo* 
of  an  obligation  in  itself  legal  in  point  of  law,  founded  00  n4 
erroneous  feet.13 

Generally,  the  payer  cannot  avail  himself  of  this  remdjfif 
the  debt  be  naturally  due  ;14  as,  for  instance,  on  a pactum  mmnf 
except  the  civil  law  clearly  denies  either  action  or  excepti*  * 
such  natural  obligation,  such  as  of  a woman  who  has  betirt* 
security  or  interceded  for  another,*  and  of  pupills  contracting  fb 
oilt  their  tutor’s  authority.1* 

Where  the  debt  is  not  civilly  but  only  naturally  due  as  a pmtffaj 
made  under  duress,  metus;  or  where  it  is  due  neither  lu&inty* 


1 P.  41, 2,  »3. 

*P.  29,  2,  8}  C.  6,  30,  10  ft  22, 
4 12,  14,  15 ; P.  ai,  3,  1,  pr.  4 1 i C.  4, 
51,  3 ; P.  42,  8,  23 } P.  39,  6,  17 ; Nov. 

1,  2,  4 2. 

* Haldus  in  Themis,  tom.  7,  p.  524 ; 

contra  van  Aaaen  in  den  Beydragen  tot. 
Regtsgeleerdheid,  t.  4,  p.  1773  again, 
contra  Haldus  in  Hugo.  CSv.  Mag.  vol.  6, 
1».  17;  P.  44,  7,  5,  %»;  I.  3>*7»$5J 
P-4^4.  M-4* 

* $ 17*5»  k-  op- 

* 4 1786-8,  sq.  h.  op. 

8 C.  4,  s,  7 j P.  22,  6,  9 ; C.  1,  18, 

10 ; P.  12,  6,  7 ft  6. 


7 J*  3»  *7»  4 *• 

H1786,  h.op. 

• P.  lx,  6,  x,  4 if  M*  5°*  **  ^ 

V.  X2,  6,  2 ; C.  4,  5,  oh. 

11  C 1,  x8,  id  5 P.  22,  6, 9 ; r. 

7;  C.  6,  50, 9. 

13  P.  22,  6,  9 ; C.  x,  18,  nit. 

**  Id.  65,  $ 3 $ Id.  52. 

*3»  *9»  3*»**- 

16  Id.  64. 

*•  Id.  40. 

17  Id.  26,  4 3,  7 i 16.  ¥H  54»  5* 
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civilly,*  as  when  it  has  been  paid  by  another  than  him  who  owed 
it,  or  to  another  than  him  to  whom  it  was  owed.8 

This  contract  resembles  that  arising  out  of  a mutuum , hence  die 
contract  is  stricti  juris.*  If  a species  is  to  be  restored,  its  incre- 
ments and  accessions  may  be  included  in  the  suit;  or  if  the  species 
have  perished,  then  its  estimated  value;4  but  not  interest  on 
money,  where  a quantity  is  sought  to  be  recovered.5 

It  is  therefore  not  allowed  on  the  ground  of  a transactio , juris - 
jurandi , or  rei  judicata f because  these  are  founded  in  truth; 
neither  in  cases  in  which  lis  inficiando  crescit , because  that  which 
is  paid  under  such  circumstances  is  held  to  have  been  paid  on  the 
ground  of  a transactio ; 7 nor  where  done  pietatis  causa,8  because  it 
is  then  held  to  have  been  done  wittingly.  It  is  otherwise  where 
there  has  been  a specific  renunciation,»  because  then  the  renun- 
ciation is  held  to  have  been  made  in  error. 

Hence  it  follows  that  the  condictio  indebiti  is  an  actio  personalis  Summary  of 
et  stricti  juris , competent  to  him  who  has  only  paid  that  which  is  thii  actioB' 
not  due  by  an  error  in  fact,  and  to  his  heir,  against  him  who 
has  received  in  ignorance10  for  the  restoration  of  that  which  has 
been  so  paid. 


' § 2126. 

The  condictio  ob  causam  datam  causam  non  secutam , sometimes  Condictio  cauta 
termed  ob\  causam  dati,  is  erroneously  said  to  be  founded  on  the  data  “““  non 
innominate  contract  do  ut  des  or  do  ut  facias , which  derive  their  #ccu 
effect  from  performance  on  one  side,  and  have  the  incident  of 
retractation  ;n  and  that  it  follows  thence,  that  he  who  has  received 
no  value  for  what  he  has  given,  may  require  back  the  object 
given ; but  this  is  evidently  an  erroneous  view,  since  it  is  not  a 
question  of  rescinding,  but  of  fulfilling  a contract,  hence  it  is 
assimilated  to  the  obligations  arising  out  of  the  implied  contract  of 
him  who  receives  any  object  to  return  it,  if  he  perform  not  the 
conditions  on  which  he  received  it.12 

This  condictio  lies  * forj  anything  given , datum , but  not  done,  Comparison  of 
factum , for  some  causa  futura , in  which  consists  the  distinction  tjj**  action,  and 
between  it  and  the  condictio  indebiti . It  differs  from  the  condictio  ^nc 

sine  causa 13  in  respect  of  there  being  a cause  on  which  it  is  based,  causa,  and  ob 
whereas  the  condictio  sine  causa  has  no  basis ; being  for  a causa  causam. 
honesta ,14  it  differs  from  the  condictio  ob  turpem  causam . 


• Id.  16, 19,  41. 

*P.  11,6, 65, *9;  C.4>5»5* 
*1-4,6,*  »8. 

*7,15,  i9,§*- 
■ « 4*  5,  *• 

* P.  is,  6,  26,  * 12  ; Id.  65,  * 1 ; C. 
4,  S,  I.4,  6,  * 11. 

L 4,  5,  $ 7- 
VOL.  III. 


8 P.  12,  6,  32,  * 2. 

» Id.  ult.  * 3. 

" For  if  in  fraud,  there  ie  the  condictio 
furtiva,  P.  de  eolut.  38)  § 1. 

“ P-  >9»  5»  5>  *)  * i U-  7- 
’*  P-  4*  *3»  *3»  $ *• 

" C.  4,  18,  6,  7. 

14  P-  »*i  5>  1 i Id-  •>  § *• 
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Summary  of 
this  action. 


Condictio  sine 
causa  or  causa 
data  causa  non 
secuta. 


Assimilated 
implied  obliga- 
tions. 


The  principle  upon  which  it  is  founded  is,  that  none  shah  inridi 
himself  at  another’s  expense ; hence  it  lies  as  often  as  the  one  tide 
foil  in  performance,  or  repent  him  of  his  bargain  before  it  )at 
been  clinched  by  performance  on  the  other  side,  notwithstanding 
that  such  latter  party  is  willing  to  stand  by  his  contract,1  or  wkfc 
unwilling  to  perform  his  part  as  in  honesty  bound  to  do,* « 
being  prevented  by  accident  is  unable  to  do,3  but,  nevertheless} 
still  refuses  to  return  the  amount  received. 

This  action,  extending  to  and  against  heirs,  is  a proof  of  in 
origin,  ex  contractu : it  does  not  extend,  therefore,  to  sb^t  I 
successors.4  The  object  is  recoverable  with  all  its  rights,  rats, 
and  accessions  j5  but  being  a contract  stricti  juris , interest  is  flflt 
included $ but  the  value  of  a thing,  no  longer  extant,  may  k 
recovered. 

In  summa,  therefore,  this  action  is  personalis , stricti  juris , cpfr 
petent  to  him  who  has  given  something  for  a future  cause,  and  * 
his  heirs,  against  him  who  has  not  performed  his  part  of  the  a®»’ 
ment,  and  his  heirs,  for  the  delivery  of  a thing  gjven,  and  afe 
rights,  fruits,  and  accessions,  without  interest  or  the  value  of  such* 

§ 2127. 

The  condictio  sine  causa 6 includes  all  those  cases  which  nddtf 
come  under  the  categorie  of  condictio  indebiti  or  ob  turpem  vd  < 
injustam  causam , for  a man  may  be  in  possession  of  his  I 
hour’s  property  without  payment,  or  who  may  have  reocSw 

money  for  some  future  cause  which  has  not  been  realized  iiLtk 

sequel.  Thus  a fuller  may  have  lost  a garment  he  had  to  cfelfe 
and  paid  the  value,  but  it  may  afterwards  turn  up,*  or  a ci*$B* 
may  be  still  in  possession  of  the  obligation,  chirographum , ofclk  \ 
debtor,  which  has  been  paid.  A woman  may  have  paid  the&  , 
but  the  marriage  may  subsequently  not  come  off.  ' 

This,  then,  is  an  actio  personalis , competent  to  him  who* 
property  is  retained  by  another,  against  him  who  so  retains  & { 
without  just  cause,  for  specific  restoration. 

# 1 

§ 2128. 

It  has  been  before  observed  that  there  are  certain  obtigstk*  I 
which  may  be  assimilated  to  known  categories,  although  they®® 
hardly  be  placed  within  diem,  and  ranged  under  the  same  bw*  1 
has  been  remarked  in  a former  portion  of  this  work.8 

It  will  not  be  necessary  again  to  treat  of  them  in  exUnsOy  W* 
refer  the  reader  to  those  parts  of  this  work  in  which  they  are  tieaiti 

' P.  12,  4,  1.  a,  3,  5,  pr.  $ 2.  * c.  4,  64, 8. 

Id-  3>  h 3 5 Id-  5»  h «It- ; c.  4,  6,  6 § 1797,  h.  op. 

0-  T P.  12,  7, 2. 

6,  5 j P.  ii,  4,  ult.  • § 1797,  h.  op. 

C.  12,  4,  2,  3,  8. 
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Halifax,1  finding  in  the  Institutes  the  three  actions,  de  constituta , Halifax*!  error. 
de  peculio , and  de  jure  jurando  voluntario , following  obligations 
arising  out  of  implied  contracts,  has,  without  more  ado,  assimilated 
them  to  these ; but  a slight  examination  would  have  shewn  such 
not  to  be  the  fact.  Their  being  praetorian  remedies  certainly 
does  not  make  them  implied  contracts,  or  even  similar  to  such. 

For  instance,  the  constitutum  is  assimilated  to  the  stipulatio , and, 
consequently,  the  action  arising  out  of  it,  termed  de  constituta 
pecunia , resembles  the  actio  ex  stipulatu , of  which  it  is,  in  its 
own,  a praetorian  extension. 

The  actio  de  peculio , however,  is  found  in  the  Institutes,2  under 
the  title, — j $>uod  cum  eo  qui  in  aliena  potestate  est  negotium  gestum 
esu  dicatur , and  the  actio  in  factum  de  jure  jurando  partakes  of  a 
nature  perfectly  distinet  and  anomalous,  which,  however,  can 
under  no  circumstances  be  assimilated  to  implied  contracts ; it 
belongs  to  process,  and  may  be  accessory  to  many  actions  totally 
different  in  their  nature;9  these  inadvertences  must  not  be  per- 
petuated. 

§ 2129. 

The  actions  which  are  really  assimilated  to  those  arising  out  of  Action*  on 
implied  obligations,  are  the  law  of  average  where  an  implied  ^^ges  and  w 
Contract  may  be  said  to  exist  between  co-freighters  of  a vessel,  to 
. indemnify  each  other  against  acts  done  of  necessity  for  the  preser- 
vation of  their  common  property.  We  find,  however,  no  condictio , 
of  actio  ex  lege  Rhodia , and  some  traces  of  it  would  have  survived 
had  it  ever  existed  ; the  plaintiff  must;  therefore,  have  been  driven 
to  other  remedies.4  Thus,  he  who  lost  his  merchandise  by  lighten- 
ing the  ship,  has  his  actio  ex  locato  against  the  master,  who,  on  his 
can  exercise  his  right  of  retention  on  the  merchandise 
**ved,  until  contribution  be  made,  or  he  may  bring  an  actio  ex 
a*ducto  for  the  rateable  assessment  and  division  of  the  damage,5 
or  he  may  cede  his  right  of  action  to  die  carriers.6 

§ 2130. 

The  actio  funeraria , for  the  expenses  of  burial  against  him  Actio  funeraria 
•hose  duty  it  is  to  perform  this  office,  is  assimilatable  to  the 
H&tiorum  gestio.  Hence,  Heineccius7  correctly  tertns  it  actio  pra - acti0  ncg‘ gc#t* 
personalis  ex  quasi  contractu  negotiorum  gestioni  aemulo 
idioque  bona  fidei , qua  in  subsidium  et  cum  privilegio  pralationis 
datur  ei  qui  sumptus  in  funus  alienum  fecit—  ejusque  baredi  contra 
**  quibus  funerandi  incumbit  officium — eorumque  heredes , ad  sumptus 
dloSj  pro  defuncti  facultatibus  et  dignitate  factos , recuperandos .8 

1 Anal.  3,  1,  § 26.  • Id.  2,  pr.  $ 2. 

«P.  15,  1,  5J,irg. 

4f*  **>  *>  3*  $ * i L 4»  7»  $ ii-  7 E.  I.  ad  Pand.  11,  7,  § 279. 

Hanec.  E.  I.  ad  Pand.  14,  2,  $ 150.  1 P.  n,  7,  31,  $ 2. 
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§ 2I3i: 

Before,  however,  passing  to  the  next  Title,  which  treats  of  the 
actions  arising  out  of  offences  real  and  implied,  some  remark  must 
be  made  on  the  omission  of  mixed  actions  : Those  usually  placed 
under  this  head 1 have  been  transferred  to  more  appropriate  cate- 
gories.* 

Now  Justinian  distributes  his  actions  into  two  great  divisiora, 
in  rent  and  in  personam , and  then  he  tells  us, — Quadam  actim 
mixtam  causam  obtinere  videntur , tam  in  rem  quam  in  persman ; 
and  then  goes  on  to  instance  the  familia  herciscunda  acta , the 
communi  dividundo , and  the  finium  regundorumy  because  the  judge 
has  the  discretion  in  adjudging  the  object,  and  in  equalizing  the 
burden  by  amercing  the  other  party  in  a money  payment  It 
would  not  be  difficult  to  prove  the  want  of  foundation  for  this 
distinction,  if  it  were  necessanr,  and  if  the  compilers  of  the  Insti- 
tutes from  those  of  Gaius  really  meant  this,  for  it  is  perfectly  cfaf 
that  these  are  real  actions,  the  inheritance,  or  common  property 
is  to  be  divided  ; or  the  land  wrongfully  inclosed  by  the  one  pmty 
in  setting  up  his  fences,  is  to  be  assigned  to  the  other.  These 
are  clearly  remedies  in  rem ; and  it  is  but  an  incidental  fact^  Alt 
the  judge  is  allowed  the  discretion  of  commuting  any  part  for  a 
money  payment ; indeed,  the  rule  of  the  English  law  semi  to 
explain  this,  and  is  termed  owelty  of  partition  ; still  the  natu»  of 
the  property  is  not  changed,  for  where  land  is  sold. under  coo- 
pulsoiy  powers,  the  produce  of  the  sale,  when  paid  into  coutyk 
looked  upon  as  realty,  and  must  be  re-invested  in  land,  if  A* 
land  has  been  subject  to  an  ititail  or  trust,  and,  vice  versa , pesy*  * 
alty  in  trust  invested  in  land  may  be  disintailed. 

Nor  is  the  case  different  where  a penalty  is  attached:  tfe 
thing  in  question  is  restored,  but  inasmuch  as  a certain  pemtyfc 
incident  to  the  taking,  that  is  also  adjudged.  The  causa  could 
be  said  to  be  mixta , with  some  degree  of  truth,  when  it  lies  iaJte 
alternative  ; but  hardly  even  then,  since,  if  the  penalty  or  fib* 
be  sued  for,  it  is  a personal  action  ; but  if  the  thing,  it  is  reilyftt 
more  reason  may  it  be  said  that,  in  such  case,  two  actions  j!* 
combined  in  one  suit,  and  it  is  in  this  sense  that  the  word  «fat 
must  be  understood,  viz.,  that  to  avoid  the  inconvenient*?' 
bringing  two  actions,— one  for  the  thing,  and  a second  fbHfe 
personal  claim,  be  it  penalty  or  damages,  — and  to  avoii^ 
objection  which  might,  in  some  cases,  be  raised,  of  one  actnjS?  ] 
an  estoppel  to  the  other,  both  are  allowed  to  be  brought  in 
bination,  so  that  the  judgment  on  both  being  simultaneous»^ 
one  cannot  be  said  to  have  interfered  with  the  other. 


1 1.  4,  6^  § 10 ; Halifax,  3,  1,  § 30. 


3 §212»,  h.  op.  5 vide  et  actioaap** 
judidale*,  § 2004,  h.  op. 
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TITLE  VII. 

• 

Actiones  ex  Delicti* — Actio  in  Simplum— In  Duplum — In  Triplum — In 'Quad rupium— 
Condictio  Furtiva — Actio  Furti — Rerum  Amotarum — De  Vi  Bonorum  Raptorum — 
De  Turba — In  Triplum  Contra  Viatore* — Legi*  Aquiliae — De  Legati*  Venerabili bu» 
Lod*  Vel  Ecclesiae  Relicti*— De  Injuriis  et  Famosis  Libelli* — Ex  Lege  Cornelia  de  In- 
juriis— Retorsio — Actio  de  Servo  Corrupto — De  Aleatoribus — De  Fugitivis — Actio 
Contra  Mensorem  qui  Falsum  Modum  Dixerit — Actiones  Populares — Ex  Obliga- 
tionibus  Quasi  ex  Delicto— Actio  de  Albo  Corrupto— In  Factum  Contra  Eum  Qui  Jus 
Novum  Statuerat  aut  Impetraverat — Contra  Eujp  Qui  Jus  Dicenti  Non  Obtempe- 
raverat — Contra  Eum  Qui  in  Jus  Vocatum  Vi  Exemit — Contra  Eum  Per  Quem 
Factum  Est  Quo  Minus  Quis  in  Judicio  Sistat — Actio  Contra  Eum  Qui  in  Jus  Vocat 
Patrem  aut  Patronum— Actio  in  Factum  de  Calumniatoribus — Actio  Suspecti  Tutoris 
—Actio  Contra  Judicem  Qui  Litem  Suam  Facit — De  Dejectis  et  Effusis — De  Suspensis 
ct  Pontis — De  Recepto— Condictio  ob  Turpem  vel  Injustam  Causam. 


§ 2132. 

We  have  now  arrived  at  the  consideration  of  the  remedies 
applicable  to  delicta  or  maleficia , such  as  have  already  been 
described  in  the  first  Title  of  this  book,1  together  with  the  distinc- 
tion between  public  and  private  penalties.2  The  Institutes  5 lay  it 
down  broadly,  omnes  actiones  vel  in  'simplum  concept*  sunt , vel  in 
dstfusm,  vel  in  triplum , vel  in  quadruplum , which  is  the  limit  of 
petal  damages.  These  sums,  however,  include  the  thing  sought 
to  be  recovered,  or  its  value  : thus,  the  simplum  arises  out  of  the 
itijHtlatiO)  mutuum , emptio , venditio , locatio , conductio , mandatum ,4 
Hip  many  others,  because  in  these  no  more  is  sought  to  be 
ttcoverea  than  is  actually  due ; in  other  words,  a certa  pecuniay 
OT simple  debt,  is  daimea,  without  any  damages  for  delay,  or  on 
Utbei  ground  $ but,  in  the  case  of  a duplum , or  single  damages, 
flip  object  is  claimed,  and  a sum  equal  to  it,  by  way  of  damages. 
Instances  of  this  occur  in  thefts  non-manifest,  the  damnum  injuri* 
ot  die  Aquilian  law,  the  depositum  inficiando  cretum  \ the  action 
6r  corrupting  a slave,  by  inviting  him  to  run,  or  commit  acts  of 
Insiibocdination,  incur  extravagant  expenditure,  or  for  otherwise 
deteriorating  him,  termed  actio  de  servo  corrupto , and  which  lies 

M 1883,  h.  op.  *1.4,6,411. 

*31892,  h.  op.  4 Id.  4 22* 
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against  the  person  who  has  committed  such  offense.  In  esti- 
mating the  value  of  such  slave,  the  objects  which  he  has  either 
squandered  or  taken  off  with  him,  are  computed  as  part  of  his 
value,  and  the  double  of  this  estimate  is  the  sum  due  to  the 
master. 

in  tribum.  The  triplum , or  double  damages,  lies  against  officers  of  justice 

In  quadruplum,  for  exaction,  and  the  quadruplum , or  triple  damages,  in  the  case  of 
manifest  theft. 

The  English  law  has  no  parallel  to  this,  except  in  die  penal 
revenue  acts,1  in  which  a penalty  in  addition  to  the  amount  of  ta 
due  is  charged  upon  a defaulter  attempting  to  defraud  the  state. 
These,  however,  are  public  penalties,  while  those  of  Rome  wen 
private.  The  law  of  England  knows  no  means  of  imposing  i 
certain  penalty  in  an  action  arising  out  of  •bligation  founded  in  tot, 
or  otherwise  than  by  assessment  by  a jury,  the  members  of  which, 
however  they  may  be  directed,  cannot  be  bound  by  any  meftW 
of  indemnity,  in  any  particular  case,  though  the  verdict  may  be 
upset  on  the  ground  of  excessive  damages. 

Now,  in  analysing  this  species  of  action,  it  would  be  diftnk 
not  to  see  that  tnere  are  here  two  distinct  remedies  consoiUfetd 
in  order  to  answer  a certain  purpose,  the  one  consisting  in  that 
action  which  follows  the  property  existing,  or  by  commutation  of 
the  value  of  it,  called  actio  rei  persecutors,  and  the  other  wlkh 
follows  the  penalty,  termed  actio  poenae  persecutors , or  shod 
poenalis . By  combining  these  two  remedies  into  one,  we  aimed 
an  anomalous  result.  The  thing  is  claimed  by  one  component 
part,  and  the  duplum , triplum , or  quadruplum  by  another  \ the 
former  element  obtains  acknowledgment  of  the  right  to  the  oqflCt, 
together  with  its  specific  return,  or  its  fullest  value ; the  Mfcf 
punishes  for  the  invasion  of  property  j it  is,  therefore,  restrain 
combined  with  a stated  ratio  of  damages  for  illegal  detention.  v 

Now,  as  this  is  a condictio  in  the  old  and  not  in  the  new  m 
cation  of  the  term,  it  may  be  considered  as  equivalent  to  vindia&i 
but  the  term  actio  poenalis  includes  the  actio  rei  et  poenae  ft 
secutoria . Justinian  states  that  the  Twelve  Tables  introduce*# 
from  a detestation  of  theft ; but  it  would  have  been  ckai*f to 
have  told  us  that  the  Twelve  Tables,  from  such  detestatwttif 
theft,  had  allowed  the  combination  of  two  actions  in  one, 
all  objection  arising  on  logical  grounds  would  have  been  obwipi 
and  the  real  feet  stated. 

The  proof  of  the  correctness  of  this  new  view  lies  in  the  6ct« 
the  actiones  rei  per  secutoria  and  poenales  not  being  inconsistent  Of 
incompatible  with  each  other.* 

1 The  statute  book  contains  the  mode-  an  attempt  to  consolidate  in  xttj 
rate  number  of  1600  of  these  acts,  which  creased. 

* $ 19°9>  °P*  i p-  47f  *>  5*»  i * 
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§ «33- 

The  delictum  furti  gives  rise  to  the  condictio  furtiva , which  is 
an  action  for  the  recovery  of  the  object  stolen.1  By  this  remedy 
the  owner  of  the  object  condicit  rem  suam;  according  to  Jus- 
tinian’s definition,  the  use  of  the  term  is  anomalous,  because,  in 
alluding  to  personal  actions,  he  says  they  are  termed  condictions,2 
and  this  is  rather  a vindication  of  property,  where  the  actio  vindi- 
cationis or  ad  exhibendum  will  lie  in  most  cases.  The  pecu- 
liarities of  the  condictio  furtiva  consist  in  its  arising  out  of  a 
delict,  and  yet  not  carrying  with  it  the  penalties  of  infamy,3  in  its 
extending  against  heirs,4  which  actions  arising  out  of  causes 
eminently  personal  do  not. 

An  endeavor  has  been  made  to  account  for  these  anomalies  by 
uigjng  that  the  vindicatio  would  not,  in  all  cases,  be  a sufficient 
remedy,  because  it  would  not,  in  its  original  form  for  instance,  lie 
against  those  who  were  fraudulently  out  of  possession. 

It  is,  moreover,  urged,  that  an  actio  rei  persecutoria  cannot 
involve  the  penalties  of  infamy  $ and,  with  respect  to  the  last 
point,  its  extending  against  heirs,  that  having  been  converted  into 
the  property  of  the  thief,  it  passes  to  his  heirs,  who,  therefore, 
ougjit  to  be  liable  to  reimburse  the  person  robbed,  upon  the  prin- 
ciple of  a restitution.5 

Hence  it  is  clear  that  the  condictio  furtiva  is  based  upon  a 
delict,6  and  is  personal,  because  it  allows  the  recovery  of  the  object 
out  of  his  property,  from  the  thief  himself,  or  his  heirs.7 

The  action  is  competent  to  those  who  are  the  true  owners,8  to 
those  who  possessed  the  object,  but  not  to  legatees  and  to  those 
who  have  not  alienated  the  thing  stolen,10  to  those  who  may  be 
considered  as  owners  in  respefct  of  the  thief,  such  as  those  who 
possess  in  good  faith,11  and  tutors  acting  for  their  pupills.12 

Ho  other  tide,  or  jus  in  rey  but  that  of  ownership  will  suffice, 
unless  a condictio  incerti  be  brought,  as  upon  the  possession,  or  for 
mtcrest  ;13  for  he  who  is  deprived  of  all  legal  title  in  the  object 
stolen  is  held  intided  to  a condictio  in  a much  less  degree  than 
the  commodatary  or  depositary  ;14  but  the  heir  may  bring  it. 

When  things  are  sought  to  be  recovered  from  out  of  the  estate 
of  a thief,  this  condicrion  lies  against  him,  whether  he  be  in  actual 
possession  or  have  ceased  to  be  so  without  fraud,  upon  the  prin- 
ciple of  a thief  being  always  in  fraud,  and  always  in  default. 


Ji9oS,Lop.j  P.  13, 1,  2,  3. 
1-4,6,  $155  Gama  4,  § 18. 
*f-44>7;36;  W-  9- 
* £4»  § 9* 

P.*5,  2,zif  § 5. 
x3>  it  7»**- 
7 Id.  1. 

#W.  11. 


• Id.  10,  § 2. 

10  P.  50,  17,  136. 

11  P.  47,  a,  56,  § pen. 

17  P.  13,  1,  ia,  § ult.;  P.  47,  2j 

§ P.  13,  7>**- 

13  P-  47>  *4»  h 16. 

14  P.  13,  i98$  L 4,  i,$uit. 
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It  lies  utilitir  against  pradones  et  raptores , despoikrs  and 
bers,1  who  are  in  die  categorie  of  thieves,  but  not  against  him 
advised  and  counselled  the  theft.8  It  lies  against  man y 
solidum , satisfaction  by  one  of  whom  is  nevertheless 
liberate  the  rest  from  their  obligation.*  ' 

The  liability  of  heirs  extends  only  to  that  which  may 
come  into  their  possession,4  and  one  heir,  heres  ex  asse , is  la 
solidum , others  pro  rata . 

The  thief  is  bound  to  restore  the  object  cum  omni  causa% 
all  its  rights  and  pertinences,6  or  the  highest  value  of  each  i 
dual  thing.6  Lastly,  their  condiction  may  be  for  a certam 
uncertain  thing.7 

The  condictio  certi  is  competent  to  the  dominus , or  owner, 
him  who  is  reputed  owner  5 8 the  condictio  incerti  to  whoa 
may  possess  a right  on  the  object,  and  to  the  heirs  of  such 
against  the  thief,  or  many  in  solidum , and  his  or  their  heirs, 
much  as  may  be  tracea  to  his  or  their  possession ; it  ; 
the  restoration  of  the  thing  stolen,  with  allits  rights  and  a 
nances,  or  for  the  highest  value  it  ever  bore. 

But  this  condiction  will  not  lie,  if  the  owner  shall  have 
the  stolen  property  If  he  shall  already  have  received  < 
thing  or  its  estimated  value  ,10  If  he  shall  have  refused  to 
the  object  without  sufficient  and  just  cause,11  inasmuch  as 
is  silly  enough  to  seek  to  obtain  by  litigation  that  which  the 

S offers  to  him ; If  the  obligation,  arising  out  of  the  dd 
, have  been  extinguished  by  a novation,18  because  in  dl 
cases  there  is  a sufficient  answer  to  this  condictio . 


§ 2134. 

The  actio  furti  differs  from  the  condictio  furtiva  in 
le  former  is  for  recovery  of  the  penalty,  the  latter  for  tl 


the  former  is  for  recovery  of  the  penalty,  the  latter  for  that 
object  stolen, — Furti  actio  fcenam  petit  legitimam^  cm&d 
ipsam ; ea  res  facit , ut  neque  furti  actio  per  condictionemp 
condictio  per  furti ^ actionem  consumatur . Is  itaque  cm  jj 

factum  esty  habet  actionem  furti  et  condictionem  et  vindii 
habet  et  ad  exhibendum  actionem .1S 

Now  we  have  seen  that  the  condictio  furtiva  is  only  c 
the  dominus  y1*  and  that  a condictio  furtiva  incerti  to  the  pa 


‘P.  13, 1, 10,  § 1. 

• Id.  5, 6. 

* C.  4,  8,  x. 

4 P.  13,  1,  2,  5,  7, 1 1 j I.  4,  i,  § 19. 

4 P.  50,  17»  44  i I-  Cnj.  ob«.  7,  37, 
Sc  13,  37;  Lyclama  Membr.  i,  18 ; 
Payenst.  Sicilian  Manip.  i,  § 30,  p.  39 ; 
Aphorum  4,  § 10,  p.  368. 

•p.  13, 1, 9. 


T 14.  7,  4 i ; Id.  8. 

• Id.  8,  $ 1 j Id.  13  j Jd.  alt 
9 Id.  10,  § a ; Id.  11 ; Id.  XS. 
19  Id.  xo  Sc  14. 

» Id.  8 j C.  4,  8,  2. 

“Id.  17. 

•»  p.  13, 1, 7»  $ *• 

UP.  13,  1, 1 5 P.47t*>$M  + 
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there  it  stops,  others  have  not  the  remedy,1  but  all  interested 
hsve  their  actio  furti  against  the  thief  in  duplum , or  in  quad - 
nphttij  for  single  or  triple  damages,  according  to  the  circum- 
: Stance*  of  the  theft;2  like  the  condictio , it  Bes  against  active 
iocessories ; but  it  goes  farther,  and  also  lies  against  those  who 
jiwty  aided  and  abetted  the  theft,9  ope  et  consilio;  therefore  it  lies 
Uganst  all  accessories  before  the  fact.  Generally,  then,  the  actio 
Br  is  the  better  remedy,  because  it  gives  double  or  quadruple 
ie,and  has  a much  more  extensive  competency  as  to  plaintiffs; 
t k does  not  obtain  the  specific  return  of  the  stolen  object,4 
quently  if  such  return  be  desired,  it  becomes  necessary  to 
the  condictio  furtiva  in  aid  of  the  actio  furti . 

!o  recapitulate,  then,  the  requirements  of  the  actio  furti , it 
I be  premised,  that  it  lies  for  the  theft  of  an  object  susceptible 
bmtrectatioy  therefore  of  a moveable,  hence  filii  familias  and 
"in  are  liable  for  theft;5  also  for  usus  furtivus , as  where  one 
f t thing  without  permission,  or  otherwise  than  is  allowed  by 
owner  ;6  also  for  the  possessio  furtiva , when  the  lawful  owner 
deprived  another  of  an  object  which  he  naturally  and  justly 
ttsed.7 

jf furtum  manifestum  it  is  implied,  that  the  thief  was  caught 
i act,  flagrante  delicto , being  taken  by  chasing  and  clamor,8 
ich  case  the  poena  is  in  quadruplum , but  if  nec  manifestum , it 
\ duplum  only.9  These  are  the  only  two  distinctions  of  theft 
Ilf* Justinian,  who  abolished  the  conceptum , oblatum, , prohibitum , 
exhibitum10  by  name,  though  in  practice  these  distinctions 
bdess  maintained. 

t ftce  there  must  be  a contrectatio , it  will  not  lie  where 
into  the  house  of  another  animo  furandi , but  takes 
[ ; such  person  is,  however,  punishable,  extra  ordinem , as  a 
?jtf,n  because  the  animus  alone  is  insufficient  to  constitute  a 
“ without  an  aiding  and  abetting.  Those  who  are  not  masters 
A actions  are  clearly  not  obnoxious  to  this  action,  as  in- 
^persons,  madmen,  infants,  and  infantia  proximi , although 
"hare pubertati  proximi , are  punishable  in  a milder  degree,19 
r the  canon  law  he  is  not  accounted  a thief  who  has,  pushed 
necessity,  appropriated  some  trifle  to  his  own  use.14 
no  action  lies  against  one  for  stealing  his  own  property, 
j,  nevertheless,  be  guilty  of  a fraudeulnt  possession  of  it.15 

ia,  § a;  P.  13,  7 > * 5 *§  x9ox>  h-  °P*i  p-  47»  3»  Pr- 

P».  Abh.  a.  27. 


if-»**.? 

B1, 4»  ».  9 I»,  I»,  14 > P-  47.  *»  s. 
J P.50, 16,  53,  § a;  P.47,1,6. 
«W.  ]>•  op. 
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b.  op.  5 P.  47,  40,  54,  pr. } 
I A C«1L  N.A.  7,  15. 

! {*4.  »°}  P.  47,  2,  12,  $1;  Id. 
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Neither  will  it  lie  for  the  appropriation  of  an  hereditas  jaemsj 
because  the  proper  remedy  in  such  case  is  the  acti»  expilata 
hereditatis ; 1 and,  in  like  manner,  as  between  husband  ana  wife, 
the  actio  rerum  amotarum  2 lies.  A filius  familias  is  not  liable  <x> 
an  action  of  theft,  for  robbing  his  father,  or  a slave  his  master,1 
because  no  right  of  action  can  exist  between  persons  in  their 
relative  position. 

No  action  of  theft  lies^  if  the  animus  lucrum  faciendi  be  want» 
ing ; hence  he  who  has  carried  off  a slave  girl  for  lustful  purpose^ 
cannot  be  reached  by  this  action,4  but  resort  must  be  bri  W 
the  remedy  given  ex  lege  Aquilia ; neither  does  this  action  m 
against  one  whose  object  is  malicious  damages — indignity,  andflot 
profit.5 

Summary  of  Hence  the  actio  furti  may  be  summed  up  as  competent  to  4c 

this  action.  owner  of  the  object  stolen,  and  to  him  having  interest  at  whose 
risque  the  object  may  have  been,  and  to  his  heirs,  against  the  tbirf 
and  him  by  whose  aid  and  counsel  the  theft  has  been  committo^1 
but  not  against  heirs  ; for  an  in  quadruplum  in  the  case  of  m®* 
fest,  and  in  duplum  in  the  case  of  non  manifest  theft. 


Actio  rerum 
amotarum 
between  hus- 
band and  wife. 


§ 2135. 


Between  husband  and  wife,  no  actio  furtiy  properly  so  called, 
will  lie,  out  of  consideration  to  the  respective  positions  of  M 
parties,  unless  the  theft  took  place  before  coverture,  in  wbick 
case  the  condictio  furtiva  may  be  brought  for  the  recovery  of  tht 
property;7  if,  however,  it  took  place  during  coverture,  and® 
expectation  of  divorce,  the  person  robbed,  and  his  next  hcgs> 
have  a remedy  by  the  actio  rerum  amotarum  directa ; 8 but  if  ® 
anticipation  of  death,  the  action  lies  utiliter  only  and  the  Igt 
must  content  himself  with  the  hereditatis  petitioy  actio  ad  tAh 
bendumy  and  condictio  oh  injustam  causam.10 

The  object  of  this  action  is  the  restoration  of  whatever^ 
been  taken,  together  with  its  appurtenances  or  value,  wittad 
the  beneficium  competentia ,u  against  the  heirs,  however,  in  90,fe 
only  as  benefit  may  have  descended  to  them  by  means  of  4* 
amotion.12  This  action,  however,  pre-supposes  the  subscfpgd 
rescission  of  the  marriage,13  save  the  one  exceptional  case  ot  # 
action  being  brought  for  a thing  belonging  to  a third  party,  hdg 


* P.  47, 10, 4. 

8 I 1898»  b.  op. 

*1.4,  i,§i*j  P.47,*,  17,  pr. 

* p-  47,  *»  3?»  Pr- 

• P.  9 , 2, 5,  $ ult  5 Id.  47,  §1.  In  the 
econd  case,  actione  injuriarum,  Id.  53. 

• P.  47,  a,  50,  pr. ; Id.  52  & 54 ; P.  50, 
16,  53,  $ ult. 

7 P.  25,  2,  3,  $ 2 § Buchholz  jur.  Abb. 
>•  344-346;  Tlgerstrom  Dotair.  2 vol. 
>.  277-299. 
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• Id.  21,  pr. 

10  Id.  6,  $ 55  Id.  22,  $ i. 
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taken  from  one  of  the  parties  to  the  marriage  by  the  other,1  because 
the  general  rule  obtains,  that  during  coverture  an  acti$  in  factum , 
or  rei  vindicatio  only  will  lie.8 

Of  course,  all  the  usual  remedies,  on  faccount  of  a theft  com- 
mitted after  marriage  dissolved,  are  competent  to  either  party.8 

§ 2136. 

Rapina  is  the  violenta  rei  aliena  mobilis  oblatio  lucri  faciendi  De  vi  bo  nonim 
causa  dolo  malo  facta?  and  the  edict  erecting  it  into  an  offense,  is  raPtorum* 
intituled  de  vi  bonorum  raptorum  et  de  turba , and  is  conceived  in 
the  following  words, — Si  cui  dolo  malo  hominibus  coactis  damni  quid 
factum  esse  dicetur,  sive  cujus  bona  rapta  esse  dicentur , in  eum , 
qui  id  fecisse  dicetur  intra  annum , quo  primum  de  ea  re  experiundi 
potestas  fuerit  in  quadruplum , post  annum  in  simplum , judicium 
dabo.  Item  si  servus  fecisse  dicetur  in  dominum  judicium  noxale 
dabo. 

The  nature  of  this  offense,  and  the  history  of  its  remedies^ 
will  be  found  fully  elsewhere.5 

The  actio  vi  bonorum  raptorum  must,  however,  be  distinguished  Turba, 
from  the  turba.  Rapina  subjected  the  parties  concerned  in  it  to  an 
actio  in  quadruplum  within  the  year,  and  after  that  time  to  an  actio 
in  simplum ? whereas  the  turba  only  gave  an  actio  in  duplum  within 
theyear,  and  in  simplum  after  its  expiry.’' 

The  actio  vi  bonorum  raptorum  applied  to  moveables  only,  for  Applies  to 
where  a violent  invasion  of  an  immoveable  took  place,  the  remedy  moveables, 
must  be  sought  in  the  edict,  by  means  of  the  interdict  unde  vi , 
or  in  a judicium  publicum  ex  lege  Julia  de  vi  publica  vel  privata ; 8 
in  like  manner,  it  would  not  lie  for  robbery  from  the  person, 
although  that  offense  was  naturally  not  left  without  an  adequate 
remedy.0 

The  action  will  lie  equally,  whether  the  offense  has  been  com-  Against  whom, 
mitted  by  the  defendent  in  person,  Qr  by  others  acting  under  his 
direction.10 

It  does  not  lie  against  impuberes , if  incompetent  to  crime,11  but  When  not. 
it  does  extend  to  the  heirs  of  °the  wrong  doer,  notwithstanding 
that  the  condictio  furtiva  lies  against  them  for  whatever  may  have 
come  into  their  possession  j18  nor  does  the  value  of  the  object  of 
die  plunder  make  any  difference.15 

Although  this  action  is  in  quadruplum , yet  it  expires  with  the  its  duration, 
fear,  and  can  only  be  made  available  in  simplum , and  as  such, 


1 P.  15,  a,  ult. 
j£6,a,aa,%4. 

'S  *9**»  op.}  C.  9>  33,  1 5 I.  4,  », 

S i- 

! $ op.  et  sq. } P.  47,  8,  a,  pr. 

1 4 » *»  F-  > P-  47»  *»  F- 


* Id.  a,  4 1 . 

•P.4,  a,  13  j C.  8,4,7. 
'•Id.  a,  §6,  7. 

11  Id.  a,  § 19. 
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11  Id.  a,  % ix. 
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quadruple  value  includes  the  estimated  value  of  the  thing  pta * 
dered,  as  well  as  the  penalty  ; the  actio  furti  manifesti  lies  again* 
the  raptor  qua  thief,1  and  not  only  this,  but  a criminal  prosecam  j 
also  lies  against  assassins,  grassatores , and  whoever  robs  snopl,  j 
and  robbers,  latrones .*  I 

§ 2,37* 

The  second  part  of  the  edict  treats  of  the  kindred  e&Me 
of  turba  > and  runs  as  follows  : — Cujus  dolo  malo  in  turba  iamtorn 
quod  factum  esse  dicitur , in  eum  in  annoy  quo  primum  de  tare  t* 
pertundi  potestas  fuerit , in  duplum , post  annum  in  simplumijn£cm 
dabo .5 * * 

Thus,  the  offense  of  turba  is  kindred  to  that  of  rapina , audios, 
like  it,  introduced  by  the  praetor,  M.  Lucullus,  to  suppres?  Ae 
disorders  which  had  arisen  during  the  civil  disturbances,  Iton 
assemblies  of  armed  men  in  the  public  streets.4  Consequent 
although  there  be  no  rapinay  yet  every  damage  caused  by  pdSeis 
taking  part  in  such  illegal  assembly,5  consisting,  as  it  must,  V 
least  ten  persons,  comes  within  the  provisions  of  the  law  if 
there  only  be  two,  or  three,  or  four  persons  concerned  in  a tunt* 
it  is  not  said  to  be  a turba>  but  a rixaf  or  wrangle. 

The  nature  of  this  offense  is  sufficiently  explained  by  the  <ict 
itself.  Its  object  was  to  suppress  street  rows,  which  we  art  M 
to  suppose  were,  at  the  period  at  which  the  edict  was  propol- 
gated,  excedingly  frequent  and  dangerous.  We  should,  howifcq 
be  rather  led  to  infer  that  the  offense  of  turba  had  not  robhajf* 
its  aim^  but  the  indangering  private  individuals,  even  those  riK 
guilty  participators  in  it. 

The  actio  de  turba  lies  in  favor  of  the  dominus  or  of 
interested  party  against  him  who,  with  evil  intent,  has  dfl(p| M 
damage  in  a street  row,8  but  not  against  his  heirs,  in  4jP* 
within  the  year,  and  after  that  time,  in  simplum  only.  (i 


§ 2 3138- 

The  actio  in  triplum  arose  in  the  latter  age  of  Rome,  whtldfc 
serving  of  process  began  to  be  done  by  officers  of  the  egNtt 
instead  of  by  the  plaintiffs  as  formerly. 

These  officers  were  tormed  viatores , and  the  defendenti 


1 I.  4,2,  pr.;  P.47,  8,2,$  io;  P.47, 
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bound  to  pay  this  bailiff  of  the  *court  his  fee  of  office  for  the 
insinuatio . This  amounted  to  half  per  cent,  calculated  upon  the 
sum  claimed  in  the  libel.  If,  therefore,  the  plaintiff  had  in  his  libel 
claimed  more  than  he  was  intituled  to  recover,  it  followed  that  the 
defendent  would  have  to  pay  a larger  sum  to  the  viator  than  he 
ought,  and  this  he  can  recover  threefold  from  the  plaintiff,1  not 
only  of  the  sum  paid  in  excess,  but  also  of  all  damage  caused 
thereby,2  in  which  triplum  the  sum  overpaid  is  included ; therefore, 
in  fact  this  action  is  for  return  of  the  excess,  and  double  that  sum 
in  addition,  as  penal  damages.  There  are  other  penalties  in  triplum . 

This  is  a condictio  ex  lege  L.  ii.  C.  dt  plus  pet.  (m.  x.  ii.) 

§ 2I39* 

So  much  has  already  been  said  in  another  place,3  upon  the  im-  Actio  leg» 
.portant  lex  Aquilia , that  little  remains  to  be  added  under  the  head  Aquil,*‘ 
of  actions. 

It  will  be  found  that  this  law  superseded  all  provisions  upon  the 
subject  of  damnum  injuria  or  injuria . Its  leading  axioms  have 
already  been  set  out.4'  First  it  was  required  that  the  damage 
should  be  done  $ secondly,  to  property  ; thirdly,  of  another ; 
fourthly,  by  a freeman  j fifthly,  contrary  to  law  and  justice  $ and 
fifthly,  by  design,  incapacity,  or  infirmity.5 

The  first  chapter  applied  to  injuries  done  to  slaves  and  domestic  Iti  three  chap- 
cattle  j the  second,  in  ad  stipulatorem  qui  pecuniam  in  fraudem  tCTI* 
stipulatoris  acceptum  fecerit  quanti  ea  res  esset  tanti  actio  consti- 
tuitur; the  third,  to  tamed  or  other  animals  and  inanimate  objects j 
and  this  is  so  large,  that  it  comprehends  all  damage  whatever  done 
to  the  property  of  another. 

Where  many  have  been  jointly  the  cause  of  the  damage,  the  Joint  defen- 
action  lies  agamst  each  and  every  of  them,  in  solidum  \ neither  dcntl* 
can, one  liberate  the  other  joint  wrong-doers  by  making  satisfac- 
tion.6 But  an  action  founded  upon  none  of  the  three  chapters 
extends  to  heirs.7  The  peculiarity  of  this  action  is,  that  although 
it  b in  feet  only  in  simplum , yet,  if  the  defendent  resist  the  action, 
and  fail  in  his  defense,  he  is  amerced  in  duplum .8 

The  actio  legis  Aquilia  may,  therefore,  be  summed  up  as  civilis , Summary  of 
but  If  in  factum  pratoria , personalis  ex  delicto , persecutory  of  the  Ictio,u 
pbject  and  of  the  penalty,  competent  to  him  who  has  a legal 
interest  in  the  object,  to  his  heir  and  successor,  against  him  who 
has  done  the  damage,  or  where  there  be  many  against  each  in 
utidum,  but  not  against  heirs,  for  the  greatest  value  the  object 
bore  within^  a year  or  month  last  past,  or  if  the  defendent  deny, 

« duplum. 

|J;4»M*4-  »P.  9,  a,8,  § j;  Id.  9,  § pen.}  Id.  13, 
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§ 2140. 

The  actio  d$  legatis  venerabilibus  locis  vel  ecclesia  relictis , is  tu 
of  those  actions  which  involve  double  value,  and  lies  when  the 
heir  demurs  to  the  payment  of  a legacy  left  to  a hospital,  orpho 
asylum,  church,  or  other  charitable  institution,  so  that  die  legatee 
is  forced  to  take  a remedy  by  action.  This  is  upon  die  prinebk 
of  lis  inficiando  crescit , the  compelling  the  legatee  to  bring  n 
action  being  equivalent  to  denying  the  right  to  the  legacy.1  As 
relicta  sacrosanctis  ecclesiis  vel  aliis  venerabilibus  locis  legati  vtljuo 
commissi  nomine  dare  distulerint , usque  adeoy  ut  etiam  in  jmem 
vocarentur;  tunc  enim  et  ipsam  rem  vel  pecuniam , qua  relicts  at 
dare  compelluntur , et  aliud  tantum  pro  paena%  et  ideo  in  duplum  tjs 
fit  condemnatio . 


§ 2141. 

The  history  of  the  law  of  injuries,  and  its  progress  and  change 
having  been  already  disposed  of,2  it  only  remains  to  add,  in  stnms^ 
that  injuria  consists  in  a damnum  done  or  said,  to  the  direct  injury 
of  another;  the  real  injury  resulting  from  an  act  done,  the  verbal 
from  the  use  of  injurious  expressions. 

The  simple  injury  differs  in  measure  of  intensity,  from  the 
atrocious,  which  is  calculated  according  to  the  circumstances  of 
fact,  place,  mode  of  dress,  or  reputation,  or  the  dignity  of  d* 
person  to  whom  the  injury  is  offered.  Injury  is  omnis  centonis 
alteri  dolo  malo  illata .s 

Impuberes  and  furiosi  cannot  be  guilty  of  it,  not  being  respon- 
sible for  their  actions  in  this  respect ; 4 neither  he  whose  duty  2 * 
to  correct  and  train  up  the  mind  and  body  by  word  and  ctec d,  8*4 
as  a schoolmaster  and  the  like,5  so  long  as  he  excede  not  theliloto 
of  his  duty.6  No  action  lies  on  an  injury  done  in  jest,1  oof 
for  accident  or  error.8 

The  attacking  an  innocent  person  ’with  contumelious 
sions,  is  not  the  more  the  foundation  of  an  action  for  the  state*#* 
being  true,  and  the  party  using  them  announce  himself 
prove  their  truth;9  nor  are  words,  indeed,  necessary,  ge$8*l& 
equally  actionable,10  if  tending  to  the  derogation  of  the  charaettf* 
another,11  or  calculated  to  bring  him  into  contempt,  and  to  de- 
tract from  his  fair  fame  and  dignity.12 
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An  aedon  will  lie  for  injuria , in  favor  not  only  of  one  who 
is  aware  of  it,  and  who  does  not  consent  to  the  act  or  words,  but 
even  of  one  incapable  of  consent,  such  as  madmen,  infants, 
and  persons  absent,1  nay,  even  to  consentient  parties,  if  such 
injuria  sin  against  good  manners,  or  incidentally  affect  another 
party.* 

Since  the  principle  is  admitted  that  injuries  may  be  mediate  as 
well  as  immediate,  the  superior  has  an  action  on  account  of  in- 
juries done  to  the  inferiors  under  his  protection  by  one  cognizant 
of  the  relative  position  of  the  parties.  Thus,  the  father  or  hus- 
band has  his  action  for  injury  done  to  his  children  or  wife  ;3  nay, 
even  the  affianced  husband  on  behalf  of  his  bride,4  and  much 
more  so  the  master,  by  reason  of  injury  to  his  male  or  female 
slaves,  provided  they  have  been  despitefully  treated,  with  the 
intention  of  thereby  contumeliously  affecting  the  master.5  The 
wife,  however,  has  no  action  on  account  of  any  contumelious 
treatment  of  her  husband,  unless  the  act  complained  of  affect  her 


iHcious  suits  brought  against  any  one  intitle  him  to  an 
•ctkm.*  Forbidding  a man  to  fish  in  the  sea  is,  if  he  obey  the 
prohibition,  actionably,8  although  the  prohibition  is  void  in 
law. 


If  a slave,  belonging  to  many  joint  owners,  be  beaten,  all  may 
sue  the  person  so  offending but  not  if  one  give  lepve  and  license 
or  condone,  and  the  defendent  is  ignorant  that  there  are  co- 
owners;10  but  one  of  joint  owners  may  beat  his  slave  without 
wj«rw.u  The  owner  can  bring  his  action  against  the  fructuary, 
*nd  the  fructuary  can,  if  the  owner  beat  the  slave  — inordinately  is 
to  be  understood  in  all  such  cases  and  not  for  the  mere  purpose 
of  correction.  The  action  in  respect  of  a slave  continues  after 
& manumission  or  alienation.1* 

Where  a person  in  chance  melee  receives  injuries  from  many 
Pattons,  cogendum  est  injurias  quas  simul  passus  sit  conjungere .1S 

An  action  will  lie,  both  against  the  person  who  did  the  injury, 
ttd against  him  who  incited  him  thereto;14  but  a libertus  has  no 
action  against  his  patron,  but  the  husband  of  a liberta , may  main- 
trin  such  action  for  injury  to  his  wife  : in  like  manner,  the  son  of 
a SbertuSj  or  the  wife,  may  have  their  actions.15  If,  in  consc- 
ience of  one  having  told  a slave  he  was  a free  man,  and  his  in 
tattequence  having  tried  the  question  of  liberty,  and  e converso , 
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being  free,  if  he  shall,  in  consequence  of  such  dedaratkm,  be 
found  to  be  a slave,  action  lies  clearly  against  such  person.1 

An  injury  may  be  done  to  funeral  obsequies,  or  to  a dead  body, 
by  detaining  it,  in  which  case  the  heir  is  looked  upon  as  the  pawn 
injured  if  he  have  administered,  but  if  not,  then  the  estate;  but  in 
both  cases  the  heir  is  the  plaintiff.2  An  injury  done  to  a slave  male 
free  and  heir  by  testament,  gives  him  an  action  as  heir;  bat  after 
administration,  and  when  aware  of  his  freedom,  he  has  it  h te 
own  right. 

Actions  might  be  multiplied  for  the  same  injury ; thus,  if  a mm 
marry  a filia  familias  who  is  injured,  her  husband,  her  father,  aid 
she  herself,  will  all  have  their  actions.3 


§ 2142. 

Actio  in-  The  same  penalty  or  assessment  of  damages  clearly  cannot 

junarum  pw-  apply  in  all  cases  alike,  and  a very  reasonable  distinction  is  male 
in  respect  of  the  person  on  whom  the  injury  is  made  to  attmeh » 
hence  the  praetor  gives  an  actio  by  the  law  of  the  Twelve  Tib, 
in  addition  to  the  usual  remedy  called  astimatoriaf  for  the  assewd 
value  of  the  injury ; and  at  the  same  time  a criminal  action  Ha  fa 
penalty  at  the  discretion  of  the  judge,5  which  is  capital  in  the  case 
of  a disturbance  of  the  sacra  or  a scandalous  libel.6 


Actio  ex  lege  t 
Cornelia  de 
injuriis. 


§ 2143. 

The  lex  Cornelia  de  injuriis 7 gives  both  a civil  and  erfatfd 
remedy  in  cases  where  any  one  is  painfully  maltreated,  or  other- 
wise cum  or  sine  dolore  pulsatus , or  where  his  house  hi*  to* 
invaded  by  force.8 

This  law  was  one  of  those  introduced  to  check  public  vkl®J 
at  a time  when  society  had  become  disorganized,  and 
ruffians,  set  free  by  the  cessation  of  the  civil  war,  prowtaM*^ 
without  employment,  accustomed  to  violence  and  unacctili** 
to  work.  * 

This  remedy  was  competent  to  the  party  injured  osieff** 
severely  animadverted  upon  libels  to  the  derogation  of  otheflC^ 

The  Senatus  Consultum , which  enlarged  the  scope  of  th8fc*i 
extended  the  criminal  punishment  to  libellous  poems,  epijWft 


1 Id.  § 9 et  ia. 

* P.  47,  10,  I,  $ 6. 

* P.  47, 10,  1,  9 9. 

4 A.  GeU.  N.  A.  ao,  i. 

* P-  47»  »°.  *»;!•♦>  4»  h 7- 
•C.  i,  $,  ioj  C.  9, j6,  1 


_ — 9>  _ 

7 Walter  Ges.  d.  R.  R.  § 760,  n.  5a, 

J>  P-  47»  »°>  S pr-  % »-* ! Id.  37  5 I.  4, 


53: 


4»  § 8»  ,0i  § »959»  h-  °M  M 
5»1?i8»  P-48»*»  **»$4- 
’ P-  3»  3»  4*»  § *•  __  —.i. 

10  P.  47,  »0,  S,  \ 9.  Tbe 
been  raised  as  to  the  meaning ■ "T 
Walter  would  read  ex  S.  C.  h®* 
com.  or  ex  L.  L.  xii  Tab.  woiMoaMp 
to  the  three  descriptions  of  bofif  W**1 
there  mentioned. 


Digitized  by  v^ooQle 


ACTIO  PERS.— EX  DELICflS — EX  L.  CORN.  DE  INJ.  44I 


and  caricatures.1  And  imperial  constitutions  made  seditious  libel- 
ling a capital  offense.® 

Many  cases  were  obnoxious  to  an  extraordinary  punishment.3 
Hence  there  was  always  an  option  between  a criminal  prosecution 
and  civil  action4  as  in  England ; and  in  the  former  case,  the 
species  of  punishment  was  left,  extra  ordinem , to  the  discretion  of 
the  judge,5  hence  the  omission  of  the  punishment  in  the  Digests 
in  virtue  of  the  lex  Cornelia  or  Sctm . Even  the  civil  action, 

under  this  law,  involved  the  penalties  of  infamy,6  hence  the 
severe  animadversion  against  those  who  brought  it  vexatiously.7 

An  action  lies,  by  the  Cornelian  law,  against  any  one  who 
invades  the  residence  of  another  without  reference  to  the  owner- 
ship of  the  tenement  in  which  the  plaintiff  resides.8 

Although  the  father  can  take  the  benefit  of  a praetorian  remedy 
for  an  injuria  to  his  filius  familias , yet  he  cannot  do  so  by  the 
Cornelian  law,  under  which  the  filius  familias  must  sue  in  his 
own  name \ nor  is  it  required  of  him  to  give  security  for,  or 
even- presume  his  father’s  concurrence  and  ratification.^  The 
provisions  of  this  law  allow  an  actor  or  plaintiff  to  tender  an  oath 
to  the  reus  or  defendent,  who,  if  he  thereupon  swear  that  he  has 
not  committed  the  grievance  complained  of,  is  held  purged  of  the 
offense. 


The  praetors,  in  their  assessorium , are  said  to  have  imitated  the 
example  set  by  this  law.  Whoever  wrote,  composed,  pub- 
lished, or  maliciously  caused  to  appear  any  book,  epigram,  or 
other  thing  not  in  writing,10  for  the  purpose  of  defaming,  or  to  the 
prejudice  of  any  person,  or  caused  it  to  be  bought  or  sold,  is 
amenable  to  this  law  ; and  the  person  giving  information  thereof, 
» to  be  remunerated  out  of,  and  in  proportion  to  the  substance 
Of  the  person  convicted,  according  to  the  discretion  of  the 
judge;  or  if  of  servile  condition,  he  may,  perhaps,  receive  his 


judge; 

liberty. 


It  is  not  allowed  to  derogate  from  the  lex  Cornelia  in  certain 
cues,  that  being  a judicium  publicum ; consequently,  in  cases  of 
poisonings  and  slayings,  the  remedy  must  be  taken  on  this  law * 11 
but  not  for  crimes  under  that  degree,  for,  in  such  cases,  the  prae- 
torian or  Cornelian  remedies  are  concurrent.1® 

This  action  can  not,  like  the  praetorian  remedy,  be  brought  in 
the  name  of  another.13 

Injuries  done  to  public  monuments  are  actionable,14  by  imperial 


f*  47*  10»  5*  $ i°>  ” * M-  * » P-  *8, 
rt*  $ I * Paul.  R.  S.  5,  4,  % 15. 

C.  Th.  9,  34,  x,  7,  9,  10. 

*P.  47,  ii,  1,  $ 1;  PaulR.  S.  5,  4, 
*4.5*  ii,  13,  14*  »6,  17,21. 

P.  47,  10,  67,  § 6 } Id.  37*  y 1 5 L 4» 
4*  *7*  10. 

P.  47,  10,  45  * I-  4*  4,  § 10 ; Paul 
R-S-5,4,*7,  8- 
VOL.  III. 


• P.  3,  2,  1 ; Paul  R.  S.  5, 4,  § 9. 
7 P.  47,  xo,  43. 

• P.  47,  10,  5,  § a. 

9 Id.  § 7. 

10  Id.  § M9,  § 10,  § ii- 

11  P-  47,  “>,  7,  § i i P-  48,  8- 

12  P.  47,  10,  37,  $ 1. 

•3  Id.  5,  § 6,  7. 

HId.  37. 

3 ^ 


Civil  and 
criminal. 


Lies  directly 
only  by  the 
injured  party. 
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constitutions,  also  under  the  Cornelian  law ; also  those  done  to 
the  sepulchral  monument  of  a parent.1 * 

A free  man,  taken  as  a fugitive  slave,  has  his  action  for  the  con- 
tumely and  injuries  done  by  slaves  are  actionable  against  the 
owner  of  such  slave.3 4 


§ 2144. 

Retonio,  or  Satisfaction  per  retor siamm  4 was  given  by  the  owner  of  a slue  ■ 
satisfaction.  bringing  him  before  the  judge  to  be  sufficiently  beaten,  in  which  case  ■ 
the  plaintiff  was  barred  of  his  remedy,  because  he  is  held  to  have 
received  satisfaction,  and  to  have  thereby  discharged  the  injury*, 
for  he  who  discharges  it  voluntarily,  precludes  himself  from  further 
prosecuting  his  suit ; and  he  who  has  received  satisfaction  must  be J 
held  to  have  remitted  the  injury.5 

If  a father,  being  present,  remit  an  injury  done  to  his  son,  ml 
if  the  injurer  be  a person  of  low  condition,  the  son  may  have  his 
action.6  If  an  attorney  neglect  to  bring  an  action  of  injury,  the; 
principal  may  still  do  so  ;7 *  and  a filius  familias  may  have  his  acrioo 
in  his  own  name,  if  there  be  no  one  to  bring  it  for  him  j#  the 
father,  too,  may  bring  it,  if  the  grandfather  be  alive  and  nq}ect 
to  do  so. 

No  action  for  injury  lies  by  a person  consenting,  nulla  infant 
est , qua  in  volentem  fiat.9 

This  action  may  be  condoned — that  is,  remitted  by  simple  cm- 
sent ; and  whoso  has  received  satisfaction,  is  held  to  have  re- 
mitted his  right  of  action.10 

Summary  of  These  remedies  are  actiones  civiles  et  criminales , and  incttAk 

thoe  remedies,  of  estimation.11 *  The  actio  astimatoria  can,  however,  be  cumeW 
on  the  actio  adpalinodium , which  is  rei ; that  is  to  say,  fames  tit* 
sequutoria .M  The  civil  action  can  be  instituted  and  conduct*!  W 
attorney  3 13  not  so  the  criminal  one,14  save,  indeed,  this  privikgt  & 
especially  conceded  to  illustres ,15  to  avoid  the  penalties  of  in w/fy 
The  prsetorian  actions  endure  a year ; the  civil  Cornelian 
years  j the  criminal,  however,  twenty  only.16 

Inasmuch  as  these  are  actions  vindictam  spirantes , they  fft 
competent  neither  to , nor  do  they  lie  against  heirs,17  hence  1 fcj 


1 Id.  *7. 

* Id.  22. 

* Id.  18,  § I. 

4 C.  47,  10,  17,  $ 6. 

* A»  to  the  doubtful  actio  ad  palinodiam, 

which  consists  in  a recantation,  see  Heinecc. 

E.  I.  ad  P.  47,  10,  pr.  7,  § 122,  p.  39, 

Roth.  Ed.  1778  $ Carp*.  Prax.  Erim.  Qu. 

07,  82  j Mev.  Dec.  3,  30 ; Hahn  ad 

Wcsemb.  h.  t.  n.  18. 

* M-  17»  % »3- 

1 !<*•  h JJ- 


• Id.  is. 

* Id.  1,  $ s- 

"P-  *7,*«. 

" P-47.  i°>6*7.§  *5  C.9,jy- 

11  Hahn  ibid  Bachor.  .d  Tit»  «4* 
Disp.  30,  th.  ult.  lit.  A. 

**  P*  47» 

14  P.  47,  2,  ult. 

»*1.4,4,^  105  Nov.  71,  1,2. 

16  P-  47»  10.  17»  M > C.  9,  S5*S^  J 
C.  7»  39»  3 * c 9»  **»  **• 

17  P.  2,  II,  10,  §2}  I.4,  18,^1* 
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abate  on  the  death  of  either  party,  unless  the  lis  contestatio  have 
taken  place  before  that  event.1  They  are,  moreover,  extinguished 
by  a remission,  express,  or  even  tacit,2  and  as  has  been  seen  above 
by  retorsion. 

The  action  of  injury  does  not  generally  pass  to  heirs ; but  if 
there  has  been  a litis  contestatio , it  passes.3 

An  actio  injuriarum  extraordinaria  will  lie  for  calumny,  and  in- 
volves exilium , relegatio , or  ordinis  amotionem , degradation  of  rank. 

An  action  of  injury  will  lie  for  pouring  things  down  upon  a 
lower  house,  or  for  smoking  a neighbour’s  house,  if  done  mali- 
ciously,4 

The  injuria  extra  ordinem  is  punished  according  to  the  status  of 
the  person ; slaves  by  flogging,  freemen  of  low  station  by  fusti- 
gttion,5  and  others  by  temporary  exile  and  interdiction. 


§ 2 145* 


The  actio  de  servo  corrupto  is  a remedy  gainst  one  who  corrupts  Actio  de  «ervo 
the  slave  of  another  by  any  means,  and  is  therefore  an  injury,  corroPto* 

Thfe  action  is  founded  upon  the  praetorian  edict,  which  provides^ 

^Jti  servum  servam  alienum  alienam  recepisse  persuasisseve  quid 
ei  Meetur  dolo  malo ; quo  eum  eam  deteriorem  facer et , in  eum 
quanti  ea  res  erity  in  duplum  judicium  dabo  fi  This  was  a result- 
ing damage  to  the  master,  and  applied  where  there  was  no  remedy 
by  the  Aquilian  law,  si  ab  alio  sollicitatur  ad  aliquid  vel  facien- 
dum. vel  cogitandum  improbe ;7  and  even  where  the  Aquilian  law 
applies,  this  was  often  a more  convenient  remedy.  The  damage 
relates  more  particularly  to  the  moral  qualities  of  the  slave  ; thus  Comptum, 
the  hehling  and  concealing,  or  giving  refuge  to  a runaway  slave, 
subjects  the  party  so  offending8  to  the  penalties  of  this  edict* 

Also  giving  the  slave  evil  advice,  or  inducing  him  to  commit 
mischief,  whether  followed  by  success  or  not,9  is  actionable,  even 
though  the  slave  be,  in  fact,  a freeman,,  because  the  dolus  of  the 
Instigator  is  the  same.10  The  inducing  him  to  commit  luxu- 
rious extravagancy,  or  be  contumacious  and  disobedient,11  or 
inducing  him  or  her  to  commit  fornication,  is  rendering  him 
a worse  slave  for  his  master,  and,  therefore,  is  actionable ; but 
the  Aquilian  law  affords  a better  remedy,  utilitery  in  cases  of 
actual  damage,  such  as  persuading  him  to  mount  a roof,  or 
descend  a well,  whereby  he  is  damaged  in  falling.13 

If  the  common  slave  of  a partnership  be  corrupted,  it  appears  Of  a «lave  held 

in  common. 


ia.  11 

3 Id.  a8 


1 For  distinction,  vide  port  pan*,  Cic. 
de  Rcpub.  2,  31;  Liv.  10,  95  Cic.  pio 
Rahir.  3,  4,  in  Verr.  5,  63  j Sallust.  Catil. 
51  • Fertos  t.  pro  Scapulis,  P.  48,  19,  28, 


§ 2,  5 i Id.  1,  3 i Id.  6, 
pr. ; Id.  28,  § 2,  4. 

« P.  II,  3,  I,  pr. 

7 Id.  1,  $ 3. 

9 Id.  4,4>§8- 
P.  11,  3,  5,*  1. 
n Id.  2. 

17  Id.  3,  % 1 j Id.  4. 


2 ; Id.  7,  10, 


B Id.  1,  $ 2. 


« 


Digitized  by  v^ooQle 


THE  ROMAN  CIVIL  LAW. 


By  a usufruc- 
tuary. 


For  what. 


Where  in  du- 
plum, to  whom 
competent. 


Computation  of 
damages. 


Summary  of 
this  action. 


De  aleatoribus, 
of  gaming. 


that  the  better  remedy  is  by  the  actio  pro  s$cioy  and  c$mmm 
dividundo.1 

If  one  have  the  usufruct  in  a slave,  and  the  other  the  property, 
the  owner  has  this  action  against  the  usufructuary  who  his 
deteriorated  the  slave  $ but  if  e converso , then  the  usufructuary 
has  an  actio  utilis  only,  but  still  in  duplumy  whether  it  be  in  mini 
or  body.2 

It  lies  for  persuading  a slave  to  destroy  obligatory  writing*  of 
debtors,  but  not  for  injury  to,  or  destruction  of  accounts  j ta 
another  remedy  must  be  had  for  the  furtum* 

The  corruption  of  filii  and  filia  familias  is  within  the  edict 
utiliter , but  not  directe , because  they  are  not  in  patrimonio . 

If  the  common  slave  of  two  persons  be  pefsuaded  to  comi|* 
the  slave  of  the  one,  the  action  will  not  lie,  just  as  little  as  if  one 
slave  corrupt  his  fellow  slave,  for  both  are  in  the  same  property; 
neither  will  an  actio  pro  socio  lie  in  the  first  case.4 

If  he  in  whom  another  has  an  usufructuary  interest  corrupt 
the  slave,  the  dominus  proprietatis  is  subject  to  an  action.5 

The  estimation  of  the  damage  is  in  duplumy  and  the  action  b 
competent  directly  to  the  master  only,  and  his  heirs,6  and  i ftSur 
to  the  father  by  reason  of  his  son,  to  the  usufructuary,  by  rea*> 
of  the  corruption  of  a fructuary  slave.7 

In  estimating  this  damage  in  duplumy  is  to  be  brought  into 
account,  not  only  the  value  of  the  slave,  but  all  damages  con- 
sequent on  the  act,  whether  the  loss  be  by  theft  or  other  mews; 
but  if  one  slave  corrupt  another,  then  the  remedy  is  by  tffd 
action  against  the  owner  of  such  slave.8 

This  action  is  therefore  personalis  ex  delicto  paenalis , and  ptfr* 
torian,  competent  to  the  owner  of  the  slave  corrupted,  utiBteryts 
the  usufructuary  and  father  of  a child  corrupted,  against  the 
corruptor,  but  not  against  his  heirs,  for  double  the  estinattd 
amount  of  all  damage. 


§ 2146. 

All  games  of  hazard  were  obnoxious  to  a particular  law  in  that 
behalf,  especially  directed  against  gaming, 9 under  a penalty  of 
quadruple  damages.10  The  aedilitian  edict  gave  an  indirect 
remedy  in  such  cases.11  Aleatorcsy  or  dicers,  came  under  Ab 
edict  as  a question  of  correctional  police,  alea  signifying  d 
games  which  depended  on  chance ,12  for  the  Senatus  consultum  fa* 
bade  games  for  money,  and  not  those  in  which  art  and  science 


^ 1,  2. 


■m.  9,* 

•Id. 

♦id. 

-Tm 

■ «Id.  8 & 13 


14,  §2. 
f4*  § 3* 


7 Id.  9,  § 1 ; Id.  14,  § 1. 
•Id.  5,%  3. 

9 Cic.  Philipp,  i,  23. 

0 Ascon.  in  divin.  7,  p.  U< 
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predominated,  and  which  were  virtutis  causa , such  as  the  hasta,  or 
javelin,  the  pilum , or  djereed-play,  cursus,  or  racing,  saltus,  leaping 
or  dancing,  lucta,  or  wrestling,  pugna , or  boxing,  termed  in  Greek 
povifio kov,  Kovrofxov6po\ ov,  Kvvravbs  k6vtcl£  \u>pU  rrjs  Ttopm)?, 
vepucvr^,  limfopopos.1  Thus  ludus  is  an  honorable 

exercise  of  art,  and  sponsio,  or  betting  upon  such,  is  held  not 
to  be  contrary  to  natural  law,  and  permitted  by  the  Lex  Titia 
Publicia  et  Cornelia,  and  a Sctm.  not  referred  to  by  name, 
being  a reciprocal  donation  under  a certain  condition,  diametri- 
cally opposed  to  the  alea,  which  was  held  to  be  a most  base 
occupation  ;*  the  giving  symbols  or  rings  as  a pledge  to  meet  at 
a certain  place,  to  sup,  was  not  within  the  prohibition.3 

Dicing  was  one  of  the  modes  whereby  slaves  were  corrupted, 
who,  it  appears,  used  to  retire  to  the  cloaca,  or  public  sewers  and 
privies,  to  indulge  in  this  pastime,  whence  it  was  the  duty  of  the 
aediles  to  dislodge  them.4 

The  edict  ran, — Si  quis  sum , apud  quem  alea  lusum  esse  dicitur, 
verberaverit , damnumve  ei  dederit,  sive  quid  eo  tempore  domo 
(jus  subtractum  erit;  judicium  non  dabo . In  eum  qui  alea 

ludenda  causa  vim  intulerit,  utique  quaque  res  erit,  animad- 
vertam.5 Shtod  alea  causa  solutum  ejus  condictionem  dabo.6  The 
last  paragraph,  or  something  to  a like  effect,  probably  formed  a 
portion  of  the  edict. 

It  does  not  appear  that  fellow  gamesters  who  robbed  each 
other  were  deprived  of  a remedy  he  who  had  received  gamblers 
into  his  house  had  no  remedy,  either  rei  persecutoria , or  poenalis, 
if  reason  of  any  damage,  theft,  or  injury,  he  may  have  received.8 
The  public  authorities  could,  however,  interfere  against  those 
who  thus  offended  against  the  public  morality ; to  compell  persons 
to  play,  or  prevent  the  losers  from  departing,  was  equally  ob- 
noxious to  the  edict,  and  subjected  the  parties  to  a pecuniary 
fine,  the  quarries,9  or  public  slavery.  Money  lost  at  play,  can 
he  recovered  by  the  loser  by  condictio  indebiti,10  if  he  have  paid, 
consequently  the  winner  has  no  petitory  action  for  what  he  may 
have  won.11 


§ 2147- 

A slave  is  said  to  be  corrupted  if  he  have  been  persuaded  to  De  fogithris. 
®*ade  *•  such  are  termed  fugitiva,  by  which  are  understood  those 

d 'J/.11’  5»  > x ; c.  3,  43,  1.  See 

Xabelais  games  of  Gargantwa  Ch.  22. 

* Hot.  Carm.  3,  24,  58  \ Cic.  Phil.  2, 
a3* 

’ 3»  43»  » ; P-  II,  5,  ult.  pr.  j Sym- 
•onm  dedit,  cenavit.  Ter.  And.  I act, 
i k.  ».  61  j P.  1 1,  5,  3,  3, 4,  $ lilt. 

Gnmor.  oba.  a,  15,  p.  337, 

,x»  5»  4s  $ “It* 
w-Mi.  • 


7 Id.  1,  § 2. 

0 Lautumiae  ? Lapicidinae  Plaut.  Capt. 
act.  3,  sc.  5,  v.  65,  or  public  baths,  as 
stokers,  condemned  to  the  bagnio, sed  quaere. 
Noodt.  thinks  it  means  prison,  stone  build* 
ing,  Liv.  26,  27,  yet  hardly  from  the 
expression  vincula  publica. 

• P.  II,  5,  ult.  § X. 

14  C.  6,  JO,  9. 

" P-  44.  5>  *,  $ *• 
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Fugitivi  and 
errones. 


Laws  for  the 
punishment  of 
fugitives. 


Actio  in  publi- 
canos et  vecti- 
galia commissa. 


Teat  of  the 
edict. 


44* 


who  go  off  without  the  animus  revertendi^1 * *  not  such  as  abMBt 
themselves  from  idleness,  with  the  ultimate  intendon  of  retunnoL 
and  who  are  termed  errones,  or  truants.4  Divers  laws  toad 
upon  this  offense;  those,  for  instance,  who  counsel  flight» 4V 
hehl  and  conceal  fugitive  slaves,  may  be  punished  as  thieves.4 

It  was  originally4  the  practice  to  brand  runaway  slaves^ftr 
which  Constantine  substituted  iron  collars  with  the  name  oftke 
master,  and  the  fact  of  the  bearer  being  a notorious  runaway* nti 
on  recovery,  they  were  often  handed  over  to  the  magistrate  hr 
public  works.  The  penalty  was  much  more  severe  if  they  ffft 
themselves  out  as  freemen  ;5  but  the  gravest  offense  of  afl/f* 
flight  to  the  barbarians:  these  were  subject  to  mutilation  of  tbe 
hands  and  feet,  or  condemnation  to  the  mines.6 7 

There  were  many  other  laws  applicable  to  runaway  slave*,»» 
that  they  should  not  be  admitted  into  the  woods,  norproticttdi 
impunity  for  the  past  was  promised  to  those  who  gave  nWkl  rf 
such  to  the  magistrates.? 

It  was  provided  by  the  Lex  Faviay  the  Sctm . made  nkkt 
the  consulship  of  Modestus,  and  by  a constitution  of  theDft 
Fratres,  that  slaves  should  be  diligently  sought  by  the  maghMty 
and  military  posts  stationed  in  the  different  districts,  and*#* 
those  who  did  not  search  for  them,  or  concealed  them,  shctitftt 
punished  by  a fine  of  ioo  solidi.8 

Lastly,  Constantine  I.,  then  Valens,  Valentinianus,  and  Gtt 
tianus,  published  edicts*  decreeing  that  the  receivers  of  skk» 
should  restore  the  fugitive,  with  another  slave,  or  twenty  #oMj 
as  a penalty,  and  double  and  triple  for  the  second  and  HU 
offense ; or  if  he  were  a slave  of  the  fiscus,  these  together  ^ 
twelve  pounds  of  silver.» 


§ 2148. 

The  public  taxes  were  farmed  out  to  the  equites,  who  undijffa 
them  to  Jews,  and  other  equally  unscrupulous  persons,  of  fkj 
were  collected  by  public  slaves,  dtj/xoaioi ; 10  the  equites  W** 
afterwards  forbidden  to  compete  in  that  capacity,  to  prevent  W 
being  mixed  up  with  the  frauds  and  exactions  existing  among  A* 
sub-collectors ; in  fact,  the  abuses  must  have  been  very 
at  a very  early  period,  to  have  produced  the  edict  they  did.  A 
Quod  publicanus  seuy  quis  publicano  nomine  vi  ademerit^  p* 
familia  publicanorum^  si  id  restitutum  non  erity  in  duphsm^  d 
si  post  annum  agetur , in  simplum  judicium  dabs. 


1 P.  11,  1,  17,  % 1. 

3 Id.  17,  § 14;  P.  *1,4,  i»§  5* 

SP.  9,4,  1,  pr. 

4 C.  9,  47,  17,  S 433>  fa-  °P*  J P*  11»  4> 
1»  § 3»  6* 

• Id.  a. 

®C.  11,  63,  3. 

7P.  11,  4;  Id.  1,$  1. 


8 Id.  i,§  a;  Id.  3 A 4;  Mm*** 
Commodus. 

9 C.  6,  1,  4 A 5* 

10  Cic.  pro  L.  Manil.  7 j P.  I4r*»V* 
Tac.  An.  13.  50,  51 ; P.  34»  4#  ’■JsSb8 
P.  50, 16,  16 ; P.  39,  4,  J f ***' 
t8,  17;  Luke  3,  12,  13. 
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Item  si  damnum  injuria  furtumve  foetum  esse  eficetur,  judicium 
dabo. 

Si  hi  ad  quos  ta  ros  pertinebit  non  exhibebuntur,  in  dominos 
sine  noxas  deditione  judicium  dabo J 

^uod  familia  publicanorum  furtum  fecisse  dicetur , item  si 
damnum  injuria  fecerit,  et  hir  ad  quos  ea  res  pertinet , non  ex- 
hibebuntur in  dominum , sine  noxa  deditione  judicium  dabo .* 

The  first  part  of  the  edict  applies  to  violent  taking  or 
extortion,  mediately  or  immediately.  The  second  to  damages 
done  maliciously.  The  third  to  die  production  of  the  slaves. 
The  fourth  to  the  production  of  slaves  having  committed  theft, 
tor  damnum  injuria. 

The  action  upon  this  edict  lies  against  many,  pro  rata ; but  if 
they  be  not  solvent,  against  the  rest  in  solidum , extending  against 
heirs,  for  whatever  may  have  come  to  their  possession  only.5 
Slaves  who  have  committed  extortion  are  to  be  produced,  or 
the  owner  may  be  sued  in  solidum , without  the  privilege  of  sur- 
rendering them  as  noxa  ;*  but  dependents  may  avoid  the  penalty 
« duplum,  by  restitution,  even  after  issue  joined  (lit.  coni,5)  In 
addition  to  this  actio  'rei  poenaque  persecutoria ,6  the  person 
aggrieved  had  his  remedy  by  an  actio  bonorum  raptorum  furti , 
and  legis  Aquilia ,7  and  an  extraordinaria  persecutio , in  addition, 
for  public  punishment  and  animadversion.8 

All  public  revenues  arising  from  portoria , decuma , scriptura 9 
vieessima  hereditatum , reditus  salinarum , metallorum , and  very 
many  others.10  But  more  especially  import  and  export  duties  on 
merchandize,11  and  those  indicated  by  the  governing  power.1*  The 
collection  of  taxes  not  authorized  by  law,  involved  the  penalty  of 
exile.15 

The  quastores  ararii  were  the  legitimate  officers  for  collecting 
the  reVenue,  but  they  were  allowed  to  be  farmed  out,14  even  to 
Women15  and  filii  familias ,16  but  not  to  magistrates,17  clerks  in 
orders,1»  soldiers, ^ tutors,  and  curators  who  had  not  yet  rendered 
their  accounts,20  minors,21  and  other  debtors  of  the  state,  or  fisdis.22 

The  amounts  of  the  respective  taxes  were  not  fixed,  and 
those  persons  exempted  were  named  in  an  imperial  decree.  The 
mtes  at  which  public  lands  were  to  be  let  were  formerly  set  out  in 
the  edict,25  but  later  a fixed  rate  was  settled,  and  they  were  adjudged 
to  those  who  bid  the  highest  price,24  and  could  give  the  required 


if;  39*4*1»  F- 

8  Id.  6. 

x,  I ult.;  Id.  3,pr. 

Id.  1, §4;  Id.  5. 

Jd.5»f  x-  TId.  1,  §4. 

vie.  pro.  L.  Mantl.  6. 

*p-  So.  '6.  »7.  % 1 5 P-  39>  4.  >3 
* 15. 

“ C. 6>,  3 & 6.  "P.  39,  ♦,  10. 

11 C.  4,61,4,  5.  14  P.  jo,  16,  *03. 


" p-  49f  14»  47- 

9 P-  39»  4»  3»  % x i ad  Sctm.  Maced. 
Huber  Prsel.  h.  t.  § 7. 

17  C.  11,  71,  1.  18  Nov.  1*3,6. 

10  C.  4,  65,  31,  et  ult. 

*>C.  5,41, 1. 

Sl  P-  49.  ,4>  45.  ult- 
" P-  39.  4.  9.  § *.  3- 
*C.  11,  70,  3,  vide  Emptyteusis, 
§ 1669,  h.  op. 

94  C.  4,  61,  3. 
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Exemption 
from  duty. 


Smuggling. 


Limitation. 


Actio  contra 
mensorem  qui 
falsum  modum 
dixerit. 


security.1  Those  exempted  from  duties  were:  — the  fiscus;2 
shipowners  carrying  their  own  merchandize;8  the  ambassadors 
of  foreign  nations4  (which  is  at  present  international  law,  on  tk 
principle  that  they  represent  sovereigns)  carrying  merchandize  to 
their  own  country  ; also  professors  and  students.5 

Certain  species  of  merchandize  were  exempted  from  duty- 
provisions,  personal  baggage,6  things  for  the  use  of  the  prasMes* 
in  the  provinces,  the  army,  also  agricultural  appliances;8  body, 
the  amount  of  the  duty  was  ordinarily  8 per  cent.9  • 

Smuggling  involved  forfeiture  of  ship  and  wares  to  the  fiscus,16 
and  those  were  termed  commissa  which,  by  the  fraud  of  the 
carrier  and  the  loss  of  possession,  were  indicated  by  the  fiscus ;u 
justifiable  error,  however,  was  an  excuse,  and  could  be  condoned 
by  payment  of  double  duties,1*  in  the  cases  of  pupills,  who  paid 
the  duties  within  thirty  days,13  and  minors,  who  made  fair  restitu- 
tion,14 soldiers,15  professors  not  paying  by  permission  of  the  pM- 
canus j16  and  lastly,  those  whose  merchandize  had  been  by  necessity 
damaged  by  adverse  and  tempestuous  weather.17 

The  wares  of  the  carrier  alone  were  confiscated,  not  those 
belonging  to  other  parties;18  thus  a partner  smuggling  without 
the  cognizance  of  his  co-partner, ^ forfeited  his  share  only. 

The  fiscus  and  the  publicani  had  a rei  vindicatio  against  all 
possessors  of  smuggled  goods50  for  their  restoration,  with  afl 
appurtenances,  except  as  to  things  for  which  no  fraud  attached.0 
The  action  endured  five  years  ;55  this  last  provision  probably  in* 
connected  with  the  quinquennial  census. 


§ 2149. 

The  mensores  were  persons  employed  to  measure  bndrwd 
buildings ; sometimes  they  were  freemen  and  sometimes  ww*> 
therefore  the  remedy  was,  of  course,  different,  for  the  fteemaams 
amerced  in  damages,  the  slave  became  a noxa . These  peraowli* 
exercising  an  art  requiring  capacity  and  education,  were,  oft 
account,  and  because  they  were  not  numerous,  held  in  coorite* 
able  estimation,53  and  received  an  honorarium , termed 
ticumy  and  not  a mercesf*  whence  it  follows  that  the  acts*  fc** 
will  not  lie  against  them ; hence  the  praetor  granted  a 
action  against  them  for  the  amount  of  the  damage  they 
have  caused.25 


1 C.  ii,  70,  1.  *P.  39, 4, 9, § ult 

*0.4,61,6.  4 id.  8. 

4 C.  xo,  52,  6 & ix ; C.  4,  15,  auth. 

* C.  4,  61,  5. 

1 **•  39.  4.  4»  S * i Id-  9.  h 7- 

* C.  4,  61,  J.  • Id.  7 j C.  4,  43,  3. 
10  C,  4,  61,  8 ; Brechaua  ad  P.  50,  16, 

>7»  h »• 

" p-39> 4»  >>»§*;  Id-  14 i C.  4,  61, 
Hi  C.4,33,  3. 

**•  39»  4»  s6,  $ 10  j Id.  8,  u,§*. 


39.4»  7.9  »• 

«Id.  16,  39;  P.4,4,  9,^  pa- 
14  C.  4,  61,  3. 

** P-  39, 4,  ult.  § 13.  nI4ll 
“Id.  8,^  1:  Id.  11,  §3;  Id.  if 
“Id.  Mi.  »IM- 

«C.4,61,3.  "Id. 

**  Plin.  Epitt.  io,  38,  39. 

**  P.  11,  6,  1,  pr. 

* Id.  .1,  pr.  j Id.  3,  § 1 ; Id.  J,  § «• 
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The  actio  directa  lay  against  the  mensores  themselves,  and  the 
utilis  against  those  who  simply  reported  the  admeasurement.1  In 
order  that  this  action  should  lie,  it  was  necessary  to  prove  dolus  or 
culpa  latay  if  he  received  a merces ; for  if  the  damage  arose  from 
the  incapacity  of  the  engineer,  it  was  to  be  attributed  to  the 
negligence  of  him  who  did  not  use  sound  discretion  by  employing 
a more  capable  person.8 

The  action  on  the  part  of  the  plaintiff  is  partly  ret  persecutoria 
and  partly  poenalis ,3  and  is  founded  upon  delict,  though  the 
business  began  as  contract  j4  hence  it  is  competent  ft,  but  not 
against  heirs,5  and  its  duration  is  perpetual.6 

The  action  is  then  in  factum  and  praetorian,  partly  persecutory  Summary  of 
of  the  thing  and  partly  penal,  competent  to  him  who  has  suffered  th5» action* 
damage  by  afalse  report  of  admeasurement,  and  to  his  heir,  against 
the  engineer,  and  equitably  against  whosoever  shall  fraudulently 
have  reported  a false  admeasurement  $ against  many  in  solidum , 
but  satisfaction  by  one  of  whom  liberates  the  rest ; and  not  against 
the  heirs  of  such  persons  for  the  amount  of  the  damage  suffered. 


§ 2150. 

There  is  a certain  class  of  delicts  which  would  appear  to  Actiones 
occupy  an  intermediate  position  between  private  and  public 
offenses : they  are  termed  popular  actions,  from  it  being  com-  aCtionoex obi. 
petent  to  any  individual  citizen,  cuivis  ex  populo , to  bring  them,  and  quasi  ex  delictis, 
thus  far  they  resembled  publica  crimina . They  related  to  cer- 
tain infractions  of  the  police  regulations  of  the  city,  but  the  public 
authority  did  not  ostensibly  and  immediately  interfere,  under  the 
presumption  that  some  public  spirited  individual,  having  the  com- 
mon benefit  at  heart  and  time  to  spare,  would  institute  the  action  ; 
in  order,  however,  to  insure  the  necessary  amount  of  patriotism,  a 
certain  positive  interest  was  given  to  the  informer,  by  assigning  to 
him  the  fine  to  be  paid  by  the  party  convicted,  and  thus  far  they 
resembled  delicta  privata . 

They  were  tried  before  the  civil  tribunals  like  private  delicts,7 
and  passed  to  heirs  after  litis  contestatio .8  Where  many  offered 
themselves  to  institute  one  of  these  actions,  the  right  was  assigned 
to  him  whose  individual  interest  was  prevalent,  in  the  opinion  of 
thepraetor.o 

These  actions  cannot  regularly  be  brought  by  procuration, 
because  the  plaintiff  himself  is  himself  a representative  of  the 
public,  and  delegatus  non  potest  delegare.10 

The  only  actions  in  England  that  may  be  assimilated  to  these  Qul  tam  actions. 


•Id.  1. 

* Gcr.  Noodt.  h*  t.  p.  261. 

4 Id.  4 j Huber  Pnet.  Pand.  h.  t.  § 11. 

•IU’*5- 

VOL.  III. 


7 I.  4,  ii,  $ I ; P.  47,  10,  I J,  pr. } 
P-39,  4,  16,  % *3- 
•P.47,  *3, 8;  P.  50,  16,  I»,  pr. 

* P-47,  *3,  *»  3,  § *• 

10  P.  3,  3,  4I)  pr.  j Id.  43,  % * ; Id.  45« 
% 1 } P.  47,  »3,  5. 
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are  the  qui  tam  actions,  so  called  from  the  initial  words  in  the  old 
form  of  action,  because  the  plaintiff  sues  qui  tam  pro  domim  teg* 
quam  pro  se  ipso . By  the  Roman  law  the  whole  penalty  goes  to 
the  informer,  whereas  in  a qui  tam  action  imitated  from  it*  part  of 
the  penal  damages  goes  to  the  Crown  or  some  other  public  pur- 
pose, ana  the  remainder  to  the  informer*  as  the  term  implies 


| I151. 

Actio  dealbo  T<J  die  fcateg dtfe  6f  popular  actions  belongs  the  actta  it  ith 

comipto*  corrupto , which  lies  for  the  defacing  or  removing  the  white  tablet 

tfefttifed  album  praetorium , Whdretnxm  the  edict  is  Inscribed,1  the 
penalty  recoverable  by  the  pkirttiff  hi  which  amounts  to  die  sum 
6f  500  aurei. 

Text  of  the  law.  Si  fuii  id , quodjufisdittionh  petpetum  taut  a y non  quod  front 
res  incidit  1 in  alboy  vel  in  charta , vel  in  alia  materia  proposition  erh} 
dob  WUtlo  tdrbtpeftl^  datUr  in  tufn  quingentorum  aureorum  judici**, 
quod  populate  eSt.  Slaves  and  filii  famiKas  are  liable  under  this 
edict,  and  females  as  well  as  males,  and  slaves  not  defended  bjr 
their  owners,  and  those  unable  ft)  pay  the  fine,  suffer  corporeal 
punishment  5 corpus  torquendum  est . Dolus  malms  is  a necessity  in- 
gredient, therefore  ignorance,  rusticity,  or  command  of  the  pnrtft, 
are  good  answers  to  the  action. 

Where  it  lies.  It  lies  against  principal  and  agent  where  bdth  are  in  dolo  mA\ 
but  Where  but  one  of  them  is  so,  then  against  such  person  odf. 
The  same  where  there  are  many  principals  and  many  ugMi 
the  payment  of  the  penalty  by  one  does  not  liberate  the  ft** 
If,  however^  the  album  have  been  defaced  by  a household  of 
slaves,  /a mih a y the  action  lies  against  all  individually,  and  not  ft 
in  the.  case  of  theft : if,  however,  the  master  defend  his  slues, 
and  pay  in  the  name  of  one  the  sum  in  whioh  a free  mas  modi 
be  amqrced,  it  would  appear  that  the  offended  dignity  *f  d* 
praetor  is  satisfied.  r 


§ 2152. 

Actio  in  Actum  The  Uefid  ift  fadtktn  cdktra  tum  qui  jus  ft&vkfn  {iniquum)  stataad 

contra  cum  qui  aut  itnpetravtrat  lies  against  a magistrate  who,  during  the 
iratueratTut  cution  of  his  office,  has  in  some  particular  case  ruled  sooe* 

impetraverat,  thing  contrary  to  equity  and  law,  navi  juris ^ and  subsequently, 

after  the  expfry  of  his  office,  happens  to  cofne  into  the  like  case  \ 
he  is  then  under  the  necessity  6f  Submitting  t6  that  being  hd4*> 
be  law  as  against  himself,  which  he,  in  the  execution  of  his  office, 
held  against  another.8 

This  formed  the  first  clause  of  the  edict,  and  is  as  follows  *.-7 
§>ui  magistratum  poiestaUfnvt  habebit , si  quid  in  aliquem  nmj** 

1 P-  *>  7-  * P-  a,  a»  1,  pr. 
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etatmrit,ipse  quandoque  adversario  postulante  qodem  ju&  uti  debet  t Extended  to  in- 
?lits  -was  further  extended  to  individuals,  inter  so  ; thus,  when  an  diyidual#  intcr 
adversary  has  obtained  in  ? suit  something  new  agaiest  the  other  K* 
party,  he  must  submit  to  this  being  law  as  against  himself;  this 
composes  the  second  clause  of  this  edict.  St  quis  apud  mm  qui 
magistratum  potestatemve  bafobst,  aliquod  novi  juris  obtinuerit , quan- 
doque postea  adversario  ejus  postulante  eodem  jure  adversus  eum 
decerneretur , scilicet  ut  quod  ipse  quis  in  alterius  persona  aquum  esse 
credidisset , id  in  ipsius  quoque  persona  valere  patiatur . A stili 
further  extension  was  given  to  these  provisions  by  analogie ; thus, 
if  A have  a suit  with  B,  and  obtain  quod  novi  juris , and  then  go  to 
law  with  C,  this  latter  can  demand  that  the  same  be  hekj.tp  ]>$  law 
against  A,  as  A accepted  as  law  against  B. 

Although  *it -cannot  be  denied  that  the  principle  upon  yrhich 
this  is  founded  is  most  equitable,  quod  quisque  juris  in  alium 
statuerit , eodem  et  ipse  utatur , yet  it  appears  a strange  practice  to 
perpetuate  errors  in  law  and  judgment,  by  way  of  doing  ap , unsatis- 
factory sort  of  justice. 

The  prastor  inserts  one  saving  clause.  Praterquam  si  guts  Sating  dame.  • 
eorum  contra  eum  fecerit , qui  ipse  eorum  quid  fecisset,  far  the  pro- 
tection of  the  magistrate  or  party  claiming  the  benefit  of '.this 
edict,  as  Caius*  says, — Ne  scilicet  vel  magistratus  dum  studet  hoc 
edictum  defendere,  vel  litigator  dum  vult  beneficio  hujus  edicti  utiyipse 
in  poenam  ipsius  edicti  committat . This  action  is  annual,  and  ex- 
tends to  heirs  of  the  defendent.8  It  is  not  probable  that  so  clumsy 
a remedy  was  frequently  appealed  to  by  parties,  or  encouraged  by 
the  presiding  magistrate. 


The  actio  in  factum  contra  , cum  \ qui  jus  dicenti  non  obtempera-  Actio  in  Actum 
verat  lies  against  one  who  opposes  the  execution  of  the  decree 
of  ithe  magistrate  extending  to  anything  short  of  complete  fulfil-  Obtemperaverat, 
meat  of  the  decree,  si  quod  extremum  in  jurisdictione  esi  non 
fecit.*  The  remedy  was  by  instituting  this  action,  ad  id  quanti 
em  res  erat ,5  die:  best  interpretation  of  which  is,  that  it  applies  to 
an  arbitrary  penalty  fi 

This  action  does  not  extend  against  the  heirs  of  the  contu- 
macious party,  and  is  annual. 

The  giving  a remedy  by  action  in  such  a case,  instead  of  the 
more  straightforward  one  of  contempt  of  court,  as  in  England, 


1 P.  2,  2, 3,  § ». 

*P.  2,2,+. 

***•  3>$5i  «• 

♦P.a,},  i,i  i. 

Md.  i,\+. 

• Perenon.  animad.  I,  20,  in  The^  Ott. 
t.  1,  p.  615;  0%  Aurel.  de  variant.  (jij. 


diapunct.  6 , in  eod.  t.  3.  p.  70S j Gran- 
giani  paradox,  c.  47;  Meermann,  t.  5, 
p.  637 ; Jac.  Voorda  dim»  ad  L.  an  si  quia 
jut  die.  non  obtem.  Oelricha  The*.  dim 
Belgicar.  t.  1,  yol.  2 ; Trendelenburg  diss. 
ad  eand.  leg.  Batav.  1765;  Gliick  Pand. 
Th.  3,  §117. 
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THE  ROMAN  CIVIL  LAW. 


Actio  in  factum 
contra  eum  qui 
in  jua  vocatum 
vi  exemit. 


Where  it  lies. 


Summary  of 
this  action. 


shews  die  great  disposition  which  pervades  the  Roman  law  to 
leave  all  matters  in  the  hands  of  the  suitors.  It  is  not,  however, 
unusual  in  England,  to  obtain  a judgment,  and  stay  execution 
voluntarily.  The  disobedience  of  a decree  of  the  court  can, 
however,  be  inforced  by  the  court,  mero  motu , by  the  penalty  of 
contempt,  which  is  personal  arrest  and  imprisonment,  because  die 
matter  is  no  longer  in  the  hands  of  the  subject  when  once  before 
the  Court. 


§ 2I54* 

The  actio  in  factum  contra  eum  qui  in  jus  vocatum  vi  exemit) 
is  based  upon  the  older  practice  of  citation  by  the  plaintiff,  by 
the  vocatio  in  jus  privata ; if  then  the  defendent  refused  to  go,  he 
could  be  dragged  into  court;1  but  should  another  come  and 
take  the  defendent  forcibly  out  of  the  hands  of  the  plaintiff, 
whereby  he  was  damnified  by  the  defendentes  escape,  and  keep- 
ing out  of  the  way  whereby  he  might  be  deprived  of  his  remedy, 
such  third  party  might  be  sued  for  the  damage  he  had  caused  to 
the  plaintiff.8 

In  later  times,  the  citation  was  effected  by  the  apparitor , or 
bailiff,  of  the  court. 

The  edict  ran,  — §>ui  in  jus  vocatum  vi  eximat  vel  feciat 
dolo  malo , quo  magis  eximatur , adversus  eum  in  factum  judi- 
cium da  bo. 3 

This  action  lies  against  those  who  had  committed  this  offense, 
whether  present  or  absent,  that  is  to  say,  whether  they  commit 
the  offense  in  person,  or  by  an  agent,  or  qui  per  calumniam  vocatus ,4 
but  not  against  him  who  can  not  be  cited  in  conformity  with 
the  edict,5  nor  against  him  who  had  rescued  a slave,6  or  one  who 
had  been  cited  before  a judex  pedaneus , or  incompetent  tribunal,7 
nor  against  him  who  had  not  succeded  in  his  attempt.8 

The  action  is  in  factum, , and  expires  with  the  year,  it  is  com- 
petent to  the  vocator  or  his  heir,  if  interested,8  against  the 
rescuer,  or  more,  if  more  there  be,  in  solidum  ;10  but  not  against 
heirs,  for  the  estimated  value  of  the  suit,  according  to  the  plaintiff1* 
computation. 

In  England,  this  would  also  be  a contempt  of  the  process  of 
the  court,  because  the  writ  issues  out  of  the  court  in  the  Queen1* 
name. 


1 § 1007,  h.  op. 

* £•  *»  7* 
p-  a.  7.  3.  S 


% 1. 


»>  H.  4»§*>  M.  5» 


4M-  5,*  i. 
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S 2I55‘ 

The  actio  contra  eum  per  quem  factum  est  quo  minus  quis  in  Actio  contra 
judicio  sistat , was  in  supplement  to  the  action  for  rescous,  for  not 
only  were  parties  occasionally  rescued  vi,  but  also  sometimes  minos  quit  in 
dob,  hence  the  edict  probably  ran — adversus  eos  quanti  actoris  judicio  «stat. 
intersit  judicium  dabo.1 

Interest  may  arise  to  the  vocator  in  jus,  should  the  action 
expire  in  the  mean  time,  or  the  dominum  be  lost  to  the  plaintiff 
by  usucapion,8  the  damage  arising  out  of  which  is  chargeable 
to  the  fraudulent  defeater  of  justice ; but  if  the  plaintiff  take 
nothing  by  his  action,  he  may  obtain  restitution  against  the 
fcfendent.9 

Those  rendered  themselves  liable  to  the  provisions  of  this  edict 
rio  announce  to  one  going  up  to  court  some  sad  news,4  whereby 
to  is  detained  in  his  own  person  or  by  another,  nor  does  it 
Ptttcr  whether  the  plaintiff  or  defendent  is  by  this  means  de- 
feed, so  that  the  fact  is  so.5  The  action  is  penal,  and  lies 
nnst  many  defendents  in  solidum ,6  but  the  satisfaction  by  one 
Derates  the  rest  ;7  and  it  is  not  maintainable  if  the  plaintiff  be 
umsdf  in  dob,  because  the  fraud  is  the  foundation  of  the 
icdon.* 

Therefore  the  action  given  by  this  edict  is  in  factum  poenalis , Summery  of 
smpetent  to  both  the  vocator  and  vocatus  in  jus , and  their  heirs,  *ction- 
fgainst  those  who  have  contrived  that  they  should  not  appear, 
set  not  against  their  heirs,9  except  for  that  whereby  they  may 
save  been  benefited,10  for  the  amount  of  the  injury  caused. 


§ 2156. 

Certain  persons  to  whom  respect  and  reverence11  is  due,  cannot  De  in  jut 
to  summoned  before  a court  by  those  owing  them  such  respect,  voc*ndo  p*trem 
tritkout  special  leave  of  the  court : thus  the  praetor — Parentem , aut  Patrom,m* 
iottonum,  patronam  liberos , parentes  patroni , patrona  in  jus 
«qr  fermissu  meo  nequis  vocet.1*  No  one  can  be  summoned 
§jftn  his  house,19  much  less  dragged  thence,14  except  guilty  of  a 
crime,15  or  a debtor,  or  defendent  to  the  fiscus,  or  on 
account ; 16  but  the  remedy  is  nevertheless  made  efficient  by 
after  thirty  days  from  die  default  in  appearance;17  the 


*Id 
’U 
♦Id 
« u 


10  Id.  1,  § ult 

11  F.*,4,i3* 
»Id.4,Ti. 

**  Id.  18. 


14  Id.  21 5 C.I,  48,  I. 

15  Nov.  134,  c.  5. 

16  C.  10,  19, 2;  C.  10,  31,  31. 
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Summary  of  the 
action. 


Acdo  in  factum 
de  calumnia- 
tori  boa. 


vocatio  in  jus  being,  therefore,  necessarily  public,  is  the  more 
ignominious  j1 *  hence  it  requires  permissiorfof  the  court  to  sum- 
mon the  above  persons  before  a court  of  justice.  It  would  appear 
that  the  following  persons  cannot  be  summoned  at  aU 

Magistrates  cum  potestate ,*  that  is,  yho  are  in  exercise  of 
their  office  with  this  attribute.  i 

Those  void  of  reason,  as  insane  persons,  and  infants,  being 
impuberes,3  without  leave. 

. Those  occupied. in  public  solemnities,  as  in  the  performance  of 
sacred  rites,  thoSe  carried  on  a public  horse  on  the  public  aflfairs, 
those  in  the  exercise  of  the  judicial  office,  those  celebrating 
marriages  j and  those  conducting  fonerals.4  Or — 

Parents,  natural  or  adoptive,  of  both  sexes.5 

Patrons  and  patronesses.6 

The  parents  of  Such  ; and 

The  children,  of  whatsoever  sex  or  degree.7 

Without  personal  force  must  be  summoned. 

AD  matrons.8 

This  action  is  personal,  competent  to  those  so  summoned,  but 
not  to  their  heirs,  against  the  summoner,  but  not  against  his  heirs, 
for  the  penalty  of  fifty  aurei,  or  in  default,  such  castigation  as 
the  prefect  of  the  city  might  award.® 


$ «57- 

Calumnia , in  its  juridical'  sense,  is  generally  a fraudulent  act, 
whereby  one  does  an  injury  to  another,  under  the  pretence  of 
law — in  a word,  a chicanery.  The  word  is  derived  from  cob) 
or  calvor , to  cheat,  quia  per  frustrationem  et  fraudem  alios  vexent 
litibus.10 

Calu^mnia^  in  this  place,  .sknUies  specifically  tbeofftw  of 
subqming  by  money  a plaintiff  to  bring  a tricky  suit  apta* 
another,  or  ex  converse  receiving  money  not  tp  institute  »ck 
a suit  ; hence,  whoso  receives  money  under  either  of 
conditions,  is  said  to  be  a calumniatori 

The  nature  of  the  actions  applicable  to  this  offense  vary  w 
the  circumstances.  For  instance:  if  A have  given  B money 
to  the  end  that  he  bring  such  tricky  suit  against  C,  this  htttf 
can  9ue  A,  the  giver  of  the  bribe,  actione  injuriarum*  and  tbe 
receiver  B,  actione  de  calumniatoribus. 

The  edict  probably  ran  as  foUows  : — Si  quis  ut  calumnia  auso 
negotium  faceret  vel  non  faceret , pecuniam  accepisse  dicetur  in 

1 P-  *>  4»  *9- 

* P.  2, 4,  2 ; $ 1986,  h.  op. 

9 Id.  4,  pr. ; Id.  23. 

4 Id.  a,  3,4. 

4 Id.  4,  § 2 ; Id.  3,  5,  6,  7,  8. 


• Id.  8,  § 1 $ Id.  9,  10. 

7 Id.  io,  $ 5 j Id.  9. 

• Val.  Max.  3,  1,  5 ; C.  1,  48,  i* 

• P.  2, 4, 4,  § 1. 

10  P.  50,  16,  233. 
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infra  annum  in  quadrUphtM  ejus  pecunia  quam  accepisse  dicetur,  post 
annum  in  simplum  judicium  dabo.1 

The  receiving  of  money,  or  of  anything  in  lieu  thereof,  con- 
stitutes the  offense  of  receiving  also  the  liberating  another  front 
a debt,  or  obligation,  or  tending  him  money  gratuitously,  or  other** 
wise,  procuring  it,3  or^  indeed,  anything  which  can  be  construed 
into  a payment  nor  does  it  signify  whether  the  money  have 
been  received  from  the  briber  hansdf  or  from  a third  party, 
to  dQ  .or  omit  to  do  any  matter.3  Lastly,  all  who  conclude 
compacts  or  transactions  to  that  end,are  carnmniatotesfi 

In  addition  to  this  remedy,  the  i condictio  obturpem  causam  Jest  Summary  of 
the  persecutio  esc  lege  Julia  repettcnfarumf  will  lie,  but  the  remedy  this  action, 
by  die  edict  is  by  action,  in  factum  de  calumniatoribus , which  is 
competent  to  him  who  gave  the  bribed  chat  such  and  such  a 
thing  should  not  be  done,  or  to  him  on  whose  account  it  is 
given,3  but  not  to  his  heir,10  nor  to  him  who  gave  the  money  for 
a causa  c alumni atoria ; 11  against  the  receiver,  but  not  against 
his  heir,  except  for  any  profit  which  may  have  come  to  his 
hands  thereby ; fir  the  quadruplum , if  within  the  year,  and  after 
the  expiry  of  that  time  /Jr  the  simplumS* 


5 *158- 

Tutors  and  curators  suspected  of  mismanagement  of  their  Aedo  tutoris 
pupflls’  or  minors9  affairs  are  termed  suspecti , whether  this  arise  «upccti. 
from  dolus.)  culpa  or  negUgentia , or  such  a moral  state  as  may 
lead  to  die  conclusion,  as,  for  instance,  their  being  insolvent.13 

Poverty  alone  is  not  a sufficient  ground  for  suspicion,  although,  if 
the  tutors  poverty  appear  so  great  as  to  endanger  the  pupilli  pro- 
perty, a curator  may  be  associated  witkhim,  or  he  may  certainly  be 
removed  if  he  give  not  security,  but  not  tanquam  suspectus .14  Nor 
does  it  matter  whether  the  tutor  be  testamentary,  dative,  or  legal  ;15 
although,  in  the  latter  case,  it  is  more  usual  to  associate  a curator, 
to  . spare  the  fame  of  the  .pupill.16  Security  will  not  liberate  a 
tutor  from  suspicion.1*  He  is  immediately  interdicted  from  ad- 
ministration until  the  examination  shall  have  been  concluded, 
when,  if  convicted,  he  is  removed 18  with  infamy,  if  dolus  or  culpa 
lata  be  proved,13  whence  it  follows,  that  if  his  character  come  out 
unblemished,  this  should  be  stated  in  the  decree.80 


1 P.  3,  6,  1,  pr.  ; Id.  3 

* Id.  1,  § ulL 

* Id.  x. 

4 Id.  3,  pr. 

•Id.  3,  4 ulc. 

•Id.  3,4*- 

7 id.  5, 4 1. 

• w.  i,  4 1. 

• Id.  3,  4 alt  i Id.  6. 

14  Id.  4. 


11  Id.  3,  § ult 
w M.  1,  pr. 

13  P.  *6,  10,  8 j I.I,  26,  § 5. 

“C.  5»4*>M  C.  5, 43,  o. 

**  P.  26,  10, 1,  § s 5 I.  1,  26,  h 2. 

16  Id.  9. 

17  Id.  5 A 6 ; Id.  26,  $ pen. 

13  Id.  3,  § 5 ; Id.  12. 
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This  accusatum  expires  with  the  guardianship  or  removal  of  the 
tutor.1 

If  the  tutor  keep  out  of  the  wa y,  so  that  aliment  cannot  be 
obtained,  the  pupill  is  put  into  possession  of  his  goods,  with  power 
to  sell  those  which  would  deteriorate  by  delay.* 

In  cases  of  atrocious  fraud  and  roguery  the  tutor  may  be 
punished  for  the  offense  by  the  prefect  of  the  city.* 

The  offense  being  quasi  publicum,  anybody  may  act  as  accuser, 
co-tutors  being  especially  bound  thereto,4  but  also  freedmen,*  and 
even  women,* ® but  not  the  pupills  themselves,7  although  minors 
may  compell  their  curators  to  give  them  necessaries.8  The  praetor 
may  even  act  of  his  o\^n  motion,  if  the  case  be  public  and  flagrant, 
though  none  accuse.8 

The  action  expires  wifh  the  death  of  the  defendent.10 


§ 2159. 

If  a judge  culpably  mistook  his  office,  he  made  the  suit  his 
own,  ana  his  ignorance  was  accounted  culpa.11 

Si  judex  litem  suam  fecerit , non  proprie  ex  maleficio  obEgotus 
videtur ; sed  quia  neque  ex  contractu  obligatus  est,  et  utiqu 
pecasse  aliquid  intelligitur,  licet  per  imprudentiam,  ideo  videtor 
quasi  ex  maleficio  teneri  in  factum  actione , et  in  quantum  dt  to 
re  aquum  religioni  judicantis  visum  fuerit,  poenam  sustinebit ? 
with  this  is  in  some  measure  analogous  the  penalty  on  a 
judge  or  magistrate,  who  by  an  erroneous  sentence  had  intituled 
himself  to  the  same  measure  of  justice,  as  he  had  meted  out  to 
the  suitor.13 

The  cognition  of  this  was  extra-ordinary,  and  competent  ft, 
but  not  against  heirs. 


§ 2160. 

The  action  arising  out  of  the  edict  de  dejectis  et  effusis}*  the 
basis  of  which  is  on  an  obligation  quasi  ex  delicto , is  an  illegal 
act  committed  through  negligence,  but  without  dolus,  in  order  to 
punish  to  a certain  extent  the  owner  of  a house,  for  haring 
received  improvident  persons  into  it,15  who  have  thrown  some- 
thing out  of  window,  or  from  the  roof,  or  any  part  of  the  house, 


*Id.  3,  S 6j  Id.  pen.;  C.  5,  43,  1 ; 

I.  i,  »6,  <)  8. 

• Id.  § 9»  *6»  I0>  }>§  >4!  M-  7» 

§*• 

a I.  i,  26,  § 10. 

* P.  26, 10,  3,  pr. 

•Id.  I» I 7 i I.  I,  26,  J 3. 

7 Id.$  4;  P.  26,  10,  7 S c.  5,  43,  6. 
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into  a public  place,  by  day  or  night?  where  men  ought  to  be  able 
to  circulate  without  fear  and  danger ; 1 hence  the  edict. 

An  actio  utilis  will  lie  for  things  so  thrown  in  like  manner  from 
a ship.1 

The  action  lies  against  the  inhabitant  of  the  house,  by  whatever 
tide  he  may  be  so,  but  not  against  a guest ; also  against  him,  of 
many  joint  tenents,  out  of  whose  window  the  thing  is  thrown, 
or  against  each  in  solidum , satisfaction  by  one  liberating  the  rest.3 

If  the  family  of  the  inhabitant  with  his  knowledge,  or  a slave 
without  his  knowledge,  throw  or  pour  something  whereby  a 
computable  damage  occur,  the  praetor  admits  the  estimation  for 
damage  so  caused,  and  gives  an  actio  in  duplum  ;4  in  this  case  the 
action  is  perpetual,  and  descends  to  but  not  against  the  heir. 

If  a freeman  have  perished,  the  fine  is  fifty  aurei ; 5 in  this  case 
the  action  is  annual  and  popularis , lying  neither  by  nor  against  the 
heir;  if  he  live,  and  be  damaged,  the  judge  will  assess  what  is  just,6 
i)  which  case  the  action  is  perpetual ; but  if  a slave  have  committed 
fbe  offence,  a noxal  action  lies  against  the  master,  in  duplumy  save 
k surrender  the  slave  as  a noxaf  therefore  in  this  case  the  action 
W noxal  and  in  rim  scripta . 


§ 2161. 

- In  the  case  of  suspensa  et  posita , the  thing  has  either  already 
Men,  or  it  threatens  to  do  so.8  In  the  first  case  the  actio  de 
jfisis  it  dejectis  utilis  lies,  but  in  the  second  case  an  actio  popularis 
ss  factum  against  the  inhabitant,  who  has  so  placed  or  suspended 
the  thing  over  a place  of  public  resort  so  as  to  be  dangerous,  for 
the  fixed  sum  of  ten  solidi,  or  for  the  surrender  of  the  slave  as  a 
if  it  have  been  done  by  such.9 

Either  action  can  be  brought,  either  against  the  individual  who 
absolutely  poured,  or  threw  down,  or  so  placed  the  things,  if  the 
het  can  be  attached  upon  him.10  If  the  tenent  have  paid,  he 
has  his  recourse  against  the  actual  thrower,  pourer,  or  placer, 
dther  ex  locato  or  in  factum . 


§ 2162. 

The  actio  de  recepto  lies  against  nauta , caupones , stabularii ,u  or 
their  agents,  vectores  and  viatores . They  are  held  to  the  most 
exact  diligence,  because  they  have  the  option  of  rejecting  or 
receiving  die  things  at  their  option ; 12  and  the  action  against  them 


‘Id.  1, 4 1. 

Id.  6, 1 ult. 

’ 1996,11.  op. 

«Ti9,V,prV  L4s5»*«- 

.\»  y 5*  Popularis  means  compe- 
tent auri*  ex  populo,  or  qui  tarn. 

8 Id.  ^ 6. 

V0L.  III. 


7 P.  9»  4»  Pr 

• § 1967,  h.  op 

• P.  9, 4,  2,  pr 
“ P-  9»  4»  5»  I 
“ $ *974.  h-  op 
“ P-  ♦.  9»  l>  $ 
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Reception 

suffices. 


Sufficient 

interest. 


Exact  diligence 
required. 


Remedy,  prae- 
torian or  civil. 


Actio  in  factum 
ex  recepto. 


Actio  de  re- 
cepto. 

In  duplum. 
In  simplum. 


is  founded  upon  the  edict,  Nauta  caupones  stabularii , quod  cujiu - 
que  salvum  fore  receperint , nisi  restituent , in  eos  judicium  dd*. 
They  are  then  liable,  whether  they  have  received  in  person,  or  by 
the  master  of  the  vessel,  or  supercargo,  or  other,  to  whom  thatf 
duty  may  have  been  confided,  but  not  if  anything  have  ‘ 
received  by  them  whose  business  it  is  not  to  undertake 
work.1  Nor  does  it  matter  whether  the  things  were  consign^ 
to  them  or  not,  or  whether  carried  on  board,  or  perished  on  ‘ 
beach,8  whether  a hire  were  bargained  for  their  traospo^ 
or  not,  so  that  they  have  been  accepted  to  be  carried. 

It  does  not  matter  whether  the  things  received  on  board 
the  plaintiff’s  or  those  of  another^  so  long  as  he  have  suf  ‘ 
interest  in  their  safety,3  since  the  obligation  does  not  accrue 
reason  of  the  wares,  but  on  the  fact  of  their  reception. 

The  most  exact  custody  is  required,  so  that  indemnity  is  i 
for  all  damage  resulting  from  the  vectores  or  viatores , carriers 
conductors  of  the  goods,  short  of  inevitable  damage,  or  i 
which  happens  out  of  the  ship,  inn,  or  stable.4  The  bailors  a 
however,  excused  if  each  offered  to  be  responsible  for  the  s 
custody  of  his  own  wares,  and  the  carriers  by  land  or  by  m 
have  acquiesced  therein.5 

The  remedy  consists6  in  a civil  action,  which  may  be  ehtaH 
the  actio  in  factum ,7  or  the  later  praetorian  action,  de  receptof  hj 
which  sometimes  is  confounded  with  the  actio  in  factum?  Bodfl 
must  be  here  conjoined,  and  differ  in  the  following  respects.  ■ 

The  actio  in  factum  lies  for  damage  only  done  by  the  servant® 
of  the  plaintiff,  and  those  strangers  lodging  under  his  roof,  bi 
not  from  the  damage  caused  by  mere  casual  guests  and  ship 
sengers,  except  these  be  his  servants,  by  wbrking  their  passage.10 1 

The  actio  de  recepto  renders  the  defendent  liable,  in  addition,  foe 
the  acts  of  the  last-mentioned  persons.11 

The  actio  in  factum  lies  in  duplum , and  for  this  very  reason 
against  heirs.18 

The  actio  de  recepto  lies  in  simplum  only,  and  therefore 
against  heirs.13  , 


1 P.  4»  9>  *>  § 4»  5 » p-  *4»  h *9 

§ 6. 

* P.  4,  9,  i,  ^ 6,  7,  8 j Id.  2. 

3 Id.  i,  $ 6. 

4 Id.  3,  § i. 

6 Id.  7. 

• W.  A.  Lauterbach  dc  naut.  caup.  et 
stab.  Tub.  1670 } C.  G.  Hommel.  dc  cod. 
arg.  Vit.  1780  j C.  C.  A.  Ulich.  de  indole 
act.  de  recepto  ejusque  usu  hodierno, 
Vit.  1787. 

1 c-  4»  9»  7.  § «»  «• 


•Id.  I,  i 3i  Id.  3,  i 5 j MuDai 
Leyser  obs.  196. 

* Id.  3,  § I. 

“Id.  6,  $ 3j  Id.  7,  $ »i  P +7.J.I* 
§ ult.  M 

•■P.  4,  9,  I,  $ 8 ; Id.  *iVua»i« 
Peck  de  re  naut.  ad  L.  3,  nance 
not.  e.  The  views  of  Wehrn.  dc  dass^rj 
§ 10,  differ  in  totn  from  those  of  othtn. 

»Id.7,§i,  6. 

'•Id.  3, §4. 
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§ 2163. 

The  condictio  ob  turpem  vel  injustam  causam  is  founded  on  a 
quasi  delict,1  and  has  been  sufficiently  fully  discussed  already.*  It 
consists  in  something  being  given  to  another  for  a base  or  unjust 
cause,  which  attaches  to  tne  receiver  only.  Hence,  inasmuch  as 
one  gives  with  honesty  of  purpose,  the  other,  receiving  with  dis- 
honesty of  purpose,  is  bound  to  restitution,  the  law  presuming  that 
such  person  ought  to  refund,  because  no  man  ought  to  be  inriched 
at  another’s  expense  and  loss;  hence  it  is  competent  against 
and  to  heirs,  for  the  restoration  of  the  object  given  with  all  its 
rights,  accessions,  and  mesne  profits,3  where  a value  has  not  been 
fixed.4  If  anything  have  been  promised  for  a base  or  unjust 
cause,  and  security  given  eo  nomine , it  can  be  conducted,  and  the 
petition  of  the  adversary  evaded,  exceptione  doli  mali.5 

This  condiction  is,  therefore,  a personal  action,  quasi  ex  delicto , 
which  one  who  has  honestly  given  for  a base  consideration,  and 
his  heirs,  brings  against  him  who  has  received  for  such  base 
consideration  for  the  restitution  of  the  thing  cum  omni  causay  or 
its  estimated  value,  or  for  the  return  of  that  given  eo  nomine  as 
security. 

1 » Ia>  *" 

*P.ai,  1,  38,  % 1. 


4 C.  4,  7,  ult. 

5 Id.  1 } P.  ii,  5,  8. 
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TITLE  VIII. 

Actiones  Arbitrariae — Bonae  Fidei — Stricti  Juris — Compensatio  et  Deductio — Actione» 
Bonae  Fidei  ex  Contractibus  Realibus — Ex  Contractibus  Verbalibus — Ex  Contncdb» 
Consensu  ali  bus — Ex  Obligationibus  Quasi  ex  Contractu — Ex  Con/ractibus  Sodali  hos— 
Actio  ex  Stipulatu  de  Dote — Condictio  Triticiaria — Actio  de  Prescript»  Verbis  i®st i- 
matoria — Ex  Permutato— Aedones  Arbitrariae — Aedo  Publiciana— Scrvisna — Qo» 
Serviant — Sive  Hypothecaria — De  Dolo  Malo— Reram  Amotarum — Ad  Exhibenda» 
de  Edendo— Finium  Regundoruro — Faviana  et  Calvisia  na — Paulliana — De  Yi  sot 
Metus  Causa — De  eo  quod  Certo  Loco— Pluris  et  Minoris  Petitio. 

§ 2164. 

Actiones  arbi-  The  four  descriptions  of  actions  mentioned  in  the  Institutes  are 
trana  et  bonae  actiones  stricti  juris  y condictiones , actiones  bona  fidei , and  action 
ei"  arbitraria . Cicero  speaks  of  two  only,  judicia  and  arbitria , as  it 

will  be  seen  correctly.1  The  passage  runs  thus, — Aliud  at 

judicium  aliud  arbitrium est  in  judicio  ? Direc- 

tum, asperum , simplex . Si  paret  H.S.  jodd.  dari  oportere  . . . • 
§!uid  est  in  arbitrio  ? mitey  moderatum . Quantum  aquius  it  melius 
Cicero  distin-  id  dari.2  He  then  procedes  further  to  divide  them,  qualifying  the 
®rst  aclject*ve  term  legitima y and  the  other  with  that  of 

arboraria!*  honoraria^  thus, — Perinde  ac  si  in  hunc  formulam  omnia  judkb 
legitima  omnia  arbitraria  honoraria  omnia  officia  domestica  concluse 
et  comprehensa  sint  perinde  dicimus . Here  he  clearly  means  by 

judicia  actions  stricti  jurisy  and  by  arbitraria , those  which  flow 

from  the  praetorian  edict.  In  other  passages  he  designates  such 
Also  arbitria  actions  as  clearly  belong  to  the  arbitria , as  judida  (or  arbitria)  in 
andpudida bon*  quibus  y ex  fide  bona  est  additum;  that  is,  the  formula  of  which 
included  the  words  of  equity  here  quoted  as  a characteristic  of  the 
action,  or  others  of  like  import.  In  omnibus  igitur  iis  judiciis 
in  quibus  ex  fide  bona  e$t  additum,  ubi  vero  etiam  ut  inter  bonos 
bene  agier ; imprimisque  in  arbitrio  rei  uxoria  in  quo  est  quM 
aequius  melius3  . . . judiciis  in  quibus  additur  ex  fide  bona4 

1 Pro  Rose.  com.  5 j Gaius  4,  § 103-  juris  aedones  which  did  not  admit  the 
105 ; for  the  distinction,  vide  § 109.  'equity  of  bona  6des,  vide  post. 

* Cicero  clearly  6peaks  of  those  stricti  *■  3 Cic.  Top.  17. 

4 Id.  de  oft*.  3,  15. 
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in  mnibus  iis  arbitriis  in  . quibus  adderetur  ex  fide 

bona.1 

Hence,  it  follows,  that  when  Cicero  speaks  of  a a uctio  arid - 
traria,  be  never  uses  judicium  to  express  it  without  qualifying  it ; 
but  he  even  sometimes  unnecessarily,  or  for  the  sake  of  emphasis, 
i also  adds  the  qualificatory  expression  to  arbitrium.  CicerO  dearly,, 
then,  distinguishes  between  judicia  stricti  juris,  borne  fidei,  \ and 
arbitraria.  Seneck,2 *  the.  suppressed  orator,  speaks  with  more 
philosophical  precision,-- /&*  metior  videtur  conditio  causa  bona 
si  ad  judicem,  quam  si  ad  arbitrum  mittatur , quia  ilium  formula: 
iodumt,  et  certos  quos  non  excedat  terminor  ponit ; hujus  libera  erat 
et  nullis  adstricta  vinculis  religio  et  detrahere  aliquid  potest  et 
adjicere  et  sententiam  suam  non  prout  lex  aul  justitia  suaderet , sed , 
prout  humanitas  et  misericordia  impelleret , regeret  ....  ubi  id 
de  quo  sola  sapientia  discernit , in  controversiam  incidi t,  non  potest  ad 
beec  sumi,  judex  ex  turba  selectorum  quem  census  in  album1  et 
equestris  hereditas  misit.  Now,  since  the  judices  were  taken  from 
the  album,  and  the  arbitri  were  not  so,  it  is  clear  that  a better 
judge  could  be  selected  where  the  choice  was  not  confined  to  a 
limited  number  taken  from  one  particular  class ; 4 * for  if,  as  it 
would  appear,  a panel  was  struck,  to  challenge  a certain  number 
of  which  each  party  was  intituled,  some  degree  of  negative  con- 
sent may  be  supposed  as.  to  those  remaining,  whence  the  praetor 
may  have  selected  the  most  fitting  for  the  particular  case  ; but  in 
the  choice  of  an  arbiter  the  consent  was  defined  and  positive.4 
Hence  it  is  Savigny6  is  clearly  right  in  asserting,  on  the  authority 
of  Seneca,  that  the  arbitri  were,  as  a rule,  more  competent  judged 
than  the  because  Seneca  plainly  tells  him  so,  and  clearly 

wrong  in  asserting,  on  his  own  authority,  that  the  terms  judex, 
arbiter , and  recuperatores , were  used  synonymously  in  the  formula 
afteted  to  different  actions,  because  it  is  a mere  theory  contro- 
verted by  facts.7 


§ 2165. 

We  will  now  pass  to  the  examination  of  Savigny’s  theory;  he 
thus  speaks  of  conditions,  which  he  w distributes  into  three 


1 Id.  17. 

•Dehen.  3,7; 

* Seneca  was  stifled  on  12th  April, 
a*0*  65  j Cicero  was  killed  b.c.  43.  In 
Cicero's  age  there  was  apparently  no  album, 
tot  there  clearly  was  in  that  of  Seneca ; it 
therefore,  have  been  instituted  in 
dioe  108  years.  It  is  attributed  to  the 
aI*  of  Octavian,  § 1994,  h.  op. 

4 Cic.  pro  Cluen.  43,  vide  § 1994,  h.  op. 

n-  6,  where  it  is  stated  that  the  album  was 


for  the  most  part,  but  not  invariably,  taken 
from  among  the  senators ; by  this  is  meant 
that  the  class  whence  it  was  taken  varied  at 
different  periods — the  Senate  was  the  last ; 
vide  post  process. 

6 v.  Savigny  Syst.  d.  h.  R.  R.  vol.  5, 
§ 168)  p.  103,  n.  f. 

9 P.  42,  1,  57 ; Val.  Max.  2,  8,  2,  et 
8,  12;  Cic.  de  off.  3,  16;  pro  Rose.  9; 
de  orat.  2,  65,  70. 

i Syst.  vol.  5,  § 219,  p.  144- 
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classes,  distinguishable  as  well  by  the  formula  of  process  as  by  im- 
portant practical  rules.  The  condictio  certi , also  called  si  certm 
petitur , formed  the  first  and  by  far  the  most  important  class.  It 
lay  for  the  claim  of  a fixed  sum  of  money,  si  paret  certum  dari 
oportere ; in  this  the  party  actuated  by  honest  motives,  was 
protected  against  the  dishonesty  of  his  adversary  by  a sponsis 
and  restipulatio  tertia  fartis . The  second  class  was  applicable  to 

the  transfer  of  the  dominion  of  any  fixed  thing  except  ready 
money.  The  third  applied  to  praestations  of  any  sort  whatever, 
save  and  except  those  recoverable  by  the  two  preceding  actions, 
and  was  always  looked  upon  as  something  uncertain ; hence  the 
condiction  of  this  .third  class  was  termed  incerti  condictio , and  its 
formula  can — Quidquid  dari  fieri  oportet -”1 * * 

In  conclusion,  he  asserts  that  — cc  This  distinction  did  not  exist 
in  actiones  bona  fidei , which  invariably  went  for  that  which  a party 
in  thorough  possession  of  the  law  bearing  upon  the  facts  would 
award ; hence  the  formula — Quidquid  dari  fieri  oportet  ex  fidebm  ” 
This  last  sentence  would  successfully  confuse  the  bona  fidei  and 
arbitrary  action,  and  everybody  that  reads  it. 

Savigny  next  points  out — a That  by  the  peculiarity  of  the  dd 
process,  according  to  which  the  judge  could  only  condemn  in  1 
sum  of  money,8  gave  rise  to  the  curious  and  unjust  consequence 
of  its  being  always  in  the  power  of  an  obstinate  defendent  to 
compell  the  plaintiff  to  let  him  have  the  thing  in  question  for 
a certain  sum,  so  long  as  he  retained  the  possession ; because  h* 
right  of  action  was  consumed  by  his  having  recovered  a judgment 
That  such  defendent,  however,  acquired  the  dominion  just  as  little 
as  him  qui  dolo  desiit  possidere ,s  and  against  whom  judgment  bad 
been  recovered,  still  he  had,  and  the  plaintiff  was  deprived^  the 
use  of  the  object.”  Hence  Savigny  derives  the  judicia  arbitreris 
— a wilder,  or  more  unnecessary  theorizing  cannot  be  imagined— 
aptly  described  by  the  German  expression,  aus  der  luft  erffifirsy 
for  now  could  the  defendent  be  compelled  to,  or  how  was  it  likrip 
that  he  would  accept  an  arbiter  (for,  without  his  consent,  the 
cause  would  go  to  the  judex)  when  his  avowed  intention  was  to 
defraud  the  plaintiff,  and  keep  the  object  at  a certain  price* 
Again,  if  the  plaintiff  wished  the  specific  object,  he  might  in- 
stitute a rei  vindicatio  in  the  majority  of  cases,  or  the  condicto 
furtiva . 

Lastly,  Savigny,  in  this  summing  up  the  actions  to  which  the 
bona  fides  applies,  adopts  admitted  facts,  which,  for  the  sake  of 
novelty,  he  seeks  to  arrive  at  by  false  premises  and  theories 

1 Sav.  Syst  vol.  5,  § 119,  p.  114. 

5 Gaiut  4,  % 48. 

* P-  6.  1.  6?»  70. 
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«I.  Civiles  actiones. 

1.  In  personam . 

A.  Out  of  actus  legitimi  (contracts  and  quasi 
contracts.)  To  these  alone  refers  the  division 
into : 

a . Stricti  juris,  also  called  condictiones . They 
are  strict  actions  [judicia), 

b.  Bona  fidei . They  are  free  actions  [arbitria), 

B.  Out  of  delicts,  and  therefore  poenal  actions. 
They  are  judicia, 

2,  In  rem.  One  and  all  arbitria, 

W1I.  Honoraria  actiones.  One  and  all  arbitria , without  distinc- 
tion as  to  whether  they  be  in  rem  or  in  personam , and  whether 
Acse  latter  arise  out  of  actus  legitimi  or  delicts.” 


§ 2166. 

Let  us  now  compare  the  terse  and  lucid  resume  of  Thibaut 
with  the  diffuse  speculation  of  Savigny.  Thibaut  says,1  writing 
of  actiones  bona  fidei , stricti  juris  arbitraria, 
tt  As  a general  rule,  that  which  results  from  equity  and  the  nature 
of  the  matter  can  be  claimed  in  all  actions.  Those  actions  only 
which  arise  out  of  a transaction  founded  upon  solemn  words,  ex- 
tend to  nothing  beyond  that  which  lies  in  the  formula,  according 
to  the  plain  signification  of  the  terms.  Hence  the  present  un- 
practical distinction  between  actions  bona  fidei  and  stricti  juris.* 
With  the  former,  the  actiones  arbitraria  must  not  be  confounded. 
Under  these  is  commonly  understood  those  in  which,  in  the  chief 
matter  in  issue,  all  depends  upon  the  discretion  of  the  judge,  or 
those  in  which  the  judge  can  augment  the  judgment  in  case  of 
contumacy.3” 


’Spt  des  P.  R.  § 71,  citing  I.  4,  6, 
lit;  compare  Gc  pro  Rose.  com.  c.  4 ; 
«dam  topics  Ciceron.  6 ; Quintilian  inst. 
«.hr.*,  1. 

H.  Boehm er  de  act.  sect.  1.  c.  3 , 
l 19,  iq. } Hopfner  Comment.  % 1 128, 
»3$.  The  following  support  intirely 
Moent  views, — C.  Cans  Rcrmisches  Obli- 
pfooenrecht.  Heidelb.  1819  ; Miihlen- 
Heidelberg  Jahrb.  1821,  nr.  5,  6 j 
R C.  Stever  de  summario  Romanorum 
|°&K>  tea  stricti  juris  et  bonae  fidei  action- 
is»» Lips.  1822  } T.  Rubo  Erkl.  der  L.  2, 
3»  4»  85 , de  N.  O.  Berlin,  18*2 ; Keller 


Litis  contestatio.  Zeitsch  1827,9.189-192; 
Meyer  Latis  contestatio.  1 ; Abtht.  Stuttg. 
18 jo,  p.  73-117;  Rosshirt  Zeitschr.  1, 
Hit.  p.  71-90. 

*P-  .»3.  4,  3».  I-  4.  6,  $ 31  j and 
Theophilus  paraphr.  ibid.  The  views,  how- 
ever,, hereupon,  do  not  tally,  vide  I.  M. 
Magni  ration,  et  different,  inr.  civ.  lib.  1, 
de  act.  arbitrariis,  Anjou,  1602,  Orl.  1695 
(Meennann  Th.  t.  3) ; G.  de  Gast.  de  act. 
arbitraria,  Orl.  1 576  (Meermann  Th.  t.  6) ; 
A.  Faber  err.  pragm.  P.  4,  Dec.  89, 
er.  4-10 ; Miihlenbruch  Pand.  t.  1,  p.  250- 
259. 
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§ 2167. 

Origin  of  the  That  the  term  actio  bona  fidei  was  not  a technical  legal  term  in 
introduction  of  the  age  of  Cicero  is  pretty  clear  $ it  may  even  be  doubted  whether 
element  of  ^bona  dl  judicia , into  which  the  equitable  element  of  bona  fides  was 
fides  into  admitted,  were  not  tried  by  an  arbiter , or  the  person  then  equiva- 
actions  other-  lent  to  that  officer  having  the  extended  powers  of  such,  and  not  by 
wuc  lcga1’  a judex . That  the  next  step  was  to  allow  the  judex  some  degree 

of  equity,  and  to  give  a far  greater  freedom  to  the  arbiter ; thus 
we  arrive  at  the  judex  in  the  imperial  age  trying  actiones  stridi 
juris  with  the  incidental  quality  of  bona  fidei , m addition  to  those 
purely  stricti  juris ^ and  the  arbiter  trying  those  only  which 
were  more  eminently  equitable,  exercising  a liberum  arbitria^ 
which  would  never  nave  been  considered  justifiable  at  an  eaiiier 
period. 

This  historical  progress  of  the  Roman  law  fully  justifies  this 
view.  We  find,  first,  the  strict  legis  actio , in  which  the  slightest 
slip  in  the  pleadings1  was  fatal  to  the  suit. 

Then  came  the  age  of  the  formula , in  which  these  objectioni 
were,  in  a great  measure,  remedied ; the  :praetor,  too,  began  to 
give  equitable  remedies,  and  legislation  on  particular  subjects  eft 
panded.  The  praetors  found,  at  an  early  date,  they  must  oca* 
sionally,  from  the  great  press  of  business,  delegate  their  jarft 
diction : such  delegates  answered  pretty  nearly  in  the  commencement 
to  the  arbitri , who  were  most  probably  the  praetorian  adsessores;  bet 
the  necessity  increasing,  a panel  or  album  was  introduced,  ad  ft 
no  better  mode  of  striking  these  than  according  to  the  cenm  cosM 
be  conveniently  adopted,  the  equestrian  class  was  selected  W this 
purpose,  otherwise  there  is  every  reason  to  believe  that  the 
arbiters  were  of . patrician  rank.  They  were  still  unoftaaBy 
retained  ; but  business  still  increasing,  the  number  of  the  prstoa 
was  also  gradually  augmented,  and  so  much  equity  having  boa 
introduced  by  the  new  remedies  given  by  the  praetor,  and  so  much 
of  the  equitable  element  infused  mto  the  law  generally,  that  it  wto 
found  requisite  to  allow  some  of  that  discretion  also  to  the  jui&i 
because,  that  element  having  been  introduced  into  the  actio»  If 
was  in  the  habit  of  trying,  it  was  impossible  for  him  to  cxetaBt 
his  office  without  it.  It  follows,  then,  praetorian  actions  could  wrt 
originally  have  been  tried  by  judices  from  the  album , because  no 
such  existed  ; we  are,  therefore,  driven  to  the  conclusion  that  they 
were  tried  by  the  adsessores  of  the  praetor  as  arbitri . The  only 
remaining  question  is,  if  the  choice  was  in  the  litigant  parties,  ad 
it  would  seem  that  it  was  so  under  the  direction  of  the  praetor/ 
by  his  proposing  a certain  number  of  qualified  persons,  one  d 
whom  was  selected  by  the  one  party,  and  rejected  or  accepted  by 


1 Gaius  4,  § 30. 


* Cic.  pro  Mil.  7. 
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the  other.  This  influence  of  the  praetor  was  indispensable,  because, 
if  it  were  a cause  which  contained  the  adjective  incident  of  equity 
(i bona  fidei)y  a different  judex  would  be  required,  than  if  it  were 
a more  simple  case,  a fortiori  if  the  action  were  to  be  arbitrary ; 
hence  the  praetor  must  have  exercised  considerable  influence  in 
the  choice  of  the  individual,  even  if  he  did  not  appoint  him  of  his 
own  motion,  because  it  was  not  in  the  power  of  the  plaintiff 
to  claim,  nor  in  that  of  the  defendent  to  object  to  an  action  being 
arbitrary,  bona  fidei , or  stricti  juris — that  was  intirely  in  the  breast  of 
the  praetor  acting  under  the  law  and  practice  of  his  court ; it  was 
his  duty  to  award  the  most  appropriate  one,  and  this  will  account 
in  the  postulatio  judicis  to  the  demand  in  the  alternative,  judicem 
arbitrumve  postulo ; 1 the  praetor  thereupon  assigned  what  he 
thought  the  most  fitting  in  die  matter  in  issue. 


§ 2168. 

What  an  actio  arbitraria , then,  was  is  sufficiently  clear ; the  only 
difficulty  lies  between  the  arbitraria  and  bona  fidei , as  to  whicn 
the  passage  in  the  Institutes  does  not  inlighten  us.  Praterea 
quasdam  actiones  arbitrarias,  id  est  ex  arbitrio  judicis  pendentes , 
apfellamus , in  quibus , nisi  arbitrio  judicis  is  cum  quo  agitur  actori 
satisfaciat,  veluti  rem  restituat  vel  exhibeat , vel  solvat*  vel  ex  noxali 
causay  servum  dedat , condemnari  debeat.  Sed  ista  actiones  tam  in 
rem  quam  in  personam  inveniuntur . 

In  rem  veluti  Publiciana , Serviana  de  rebus  coloni , quasi  Ser - 
viana  qua  etiam  hypothecaria  vocatur . 

In  personam  in  quibus  de  eo  agitur  quod  aut  metus  causa , aut  dolo 
malo  factum  est : item  cum  id  quod  certo  loco  promissum  est , petitur . 
dd  exhibendum  quoque  actio  ex  arbitrio  judicis  pendet. 

In  bis  enim  actionibus  et  similibus  permittitur  judici  ex  bono  et 
*quo,  secundum  cujusque  rei  de  qua  actum  est  naturum , astimare 
quem  ad  modum  actori  satisfieri  oporteat . 

We  have,  then,  seen  from  the  preceding  paragraphs  how  this 
passage  is  to  be  understood,  and  that  actiones  arbitraria  differed 
from  those  stricti  juris  in  this,  that  they  were  invariably  bona  fidei , 
and  were  introduced  to  restrain  obstinate  plaintiffs,  who,  but  for 
this,  would  have  the  alternative  of  paying  the  sum  set  out  instead 
of  restoring  the  thing  at  their  discretion. 

This  wm  be  most  clearly  understood  by  reviewing  the  forms  of 
action. 

The  formula  in  jus  claimed  the  thing  or  its  value  in  render  or 
deed,  in  default3  of  the  restoration  of  the  object. 

1 Fotus  v.  Arbit.  p.  35.  agitur,  quidquid  ob  earn  rem 

* Sohrere  means  here,  in  its  restricted  dare  facere  oportet  ex  fide  bona 

tense,  a money  payment.  condemnato  nisi  restituat,  Gaius  4,  § 47. 

3 Mensam  argenteam  deposuit,  qua  de  re 

VOL.  III.  3 o 
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. In  the  ftmutoiSfor  fattier*,  the  sum  chimed'  w*Tb&  ft*  tfct 
value  df  throbject;1  f 

The  rwftffft>rmula ehamcU  V fbwdamouiJt.^ 

TY&'  incerter  formula  turn  sivr  fWJrKiifW^ 

an  amouht  to  be  ascettatnbd  wM/ik  a certain  limit;  ^ ; 

TheriVc/Hf*  formula  infinite  left  the  surnwbede stetdwhbM 
limiti^  • ' ' - ■ I*  ‘i  .>ju  t/  zvs 

Bo**  fidei  y«//rto^o^dhaaji»tfo^tfe  of  tbe"  tospecti ve aMa 
and  seta  riff8  intendment^  and  was  anAered  txf  mort  CKumidi 
originallr  striettjuris^  butmom  especially* to ' those"  tenne#}tad 
sensual.®  ,j  v*’^ 

Arbitri*  claimed  a general  wttleirientof  all  mattfeh'nt  Am 
at  the  discretion  of  the  arbiter y either  thethingor  its  vate^M 
or  without  damages  or  set  off.  < * - i 

The  bona  fidei  was  then  an  equitable  element  introduced  iaft 
certain7  actions,  stricti  juris , which  appeared  from  their  nature fl 
require  it,  and  was  adjecta , thus  actiones  stricti  juris  obtains 
from  this  circumstance  the  denomination  actiones  borne  fid&^  * 
In  the  arbitria  the  bona  fides  was  the  intire  gist  of  <He  ac&J 
and  not  adjecta  merely.  , ^ 

In  actiones  bona  fidei  th & judex  was  in  the  lieu  of  the 
and  as  his  representative  was  circumscribed  by  like  stiictjui£ 
law,  which  quoid  him  was  contained  in  the  formula. 

The  rule  of  court  given  to  an  arbiter  enabled  him  to  sc 
matters  in  difference  between  the  parties,  and,. as  it  were,, 
general  balance  between  the  parties. 

It  would  appear,  then,  that  all  those  actions  £n  which 
admitted  the  element  of  equity  bona  fides  might  be  tried  1$ 
arbiter , but  not  those  into  which  it  was  not  admitted-  , 

Hence  all  praetorian  actions  could  be  tried  before  as 
whether  in  rem 8 or  in  personam^  and  probably  in  praci 
were  so  at  all  times. 

The  above,  of  course,  refers  to  the  practice  from  die 
Octavian,  during  which  there  was  ?n  album. 


i ai6$ 

Heineccitrr  states  that in ndfcxtifttf 
of  bona  fides  most  commonly  Used  Was  tx'  fide  bonu  s "itt  'fitadtyj 


1 Si  paret mensam  argenteam 

deposuisse  esoaquedolo  malo  redditam  non 
esse  quanti  ea  res  erit,  tantam  pecuniam 

condemnato,  Id.  § 47. 

• Sestertium  x Milia  condemna,  Id. 


*JO. 

U\ 


Dumtaxat  t Milia  condemns,  Id. 


Qua&d 


* t'l  i > I ill  -i  1 

ffS®  Cllf  Ci  n CUU  UiCUJIUtm 
Id. 


* Gains  4,  § 63. 

6 Thibaut  Lt.  . . 

7 Not  into  verbal  ones,  eat  stjstf^jfc] 
instance. 

8 In  their  petitory  forms.  Putet—,, 
Servians,  Quasi  Servians,  P. 

Id.  ai,  § 3 j I.  4*  6,  $3**  CidbrTafc1 

a,  tx  5 P-  1,  M-  35»  i ri 
«»♦«»$!• 
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actions,  ut  inter  bonos  bene  agier  oportet , ne  propter  te  tuamque 
fidem frauder . 

We  find  in  Cicero,1  in  the  case  of  hiring  a house, — Aio^Jf  mihi 
domum  locasse^  tuque  mihi  ex  aequo  et  bono  dare  facere 
quidauid  alterum  locati  nomine  dare  facere  oportet  ex  fide  bona. 

me  tiki  prater  dotem , et  patrimonium  meum  dedisse^  teque 
mibi  quantum  aequius  melius  ,darex  qport.cr ' 4 

a fiduciary  ^.qtion,— 4w,  .te  mMi,d6^xi^,^fmt.tiU 
ty&tyPV iy  Ut  mtht  r<mancupqrei,ut  inter  bpnos  l^op.agie^  pportet, 
tyijmque /tjftefn  Umizt^r'cipantupare  oportere. 

. ■4rlp.  j fistf  nations  tp  be.  drawn,  then,  between  actions  s fricti 
juris  and  bond:  fidei  are  reducible  to  the  following  principles In 
place,  this  distinction  is  not  generally  applicable  to  all 
actions,  but  to  such  only  as  ^rise  put  of  obligations  ex  contractu  or 
qwijx  contractu. 

In  the  stricti  juris  contract,  the  judex  pedaneus  gives  the  plain- 
idt  Judgment  for  so  much,  but  no  more  than  that  to  which 
he  may  be  intituled  by  the  express  words  of  the  contract. 

In  the  bona  fidei  contract,  the  judex  pedaneus  gives  judgment 
fpr  that  which  is  not  promised  by  express  words  ; the  mention  of 
which  has  been  omitted,  on  the  ground  of  its  being  an  incident  so 
common  in  contracts  of  that  description,  as  to  be  supererqg^tqry 
tor  the  contrahent  to  stipulate  for  it.  ’ ' 

Hence  where  the  judex  received  the  instruction, — Si  par^t 
I tiiyn  ex  stipulatu  centum  debere , tu  ilium  /«  centum  condemna , 
the  judgment  must  go  for  the  centum , which  is  equivalent  in  its 
operation  to  an  action  in  England  sounding  in  debt,  and  is  a nego- 
Uum  stricti  juris  carry ipg  no  damages.  Where,  on  the  p(h<;r 
hand,  the  judex  received  the  instruction, — Si  paret  Titium  Mevio 
6X  hwto  ( empto  te)  debere , tunc  quantum  Titium  Mevio  ob  cam 
cem  dare  oportet  ex  fide  bona,  tanti  damnetur , is  eaujvalent 
1 its  operation  to  an  action  in  England  sounding  in  aaipages, 

- d is  a negotium  bona  fidei  carrying  damages  in  the  shape  of 
nterest  for  delay,  mesne  profits,  and,  in  short,  all  that  equity 
demands. 

I he  hereditatis  petitio  arises  neither  out  of  an  obligation  ex  con - 
tractu^  nor  out  of  one  quasi  ex  contractu  ; it  was  therefore  neces- 
saj7  t0  assign  it  specially  to  b . f.  contracts,  though  it  cannot  be 
doubted  but  that  this  was  in  practice  an  arbitrary  action. 

In  later  times  the  praetors  were  directed  to  decide  the  cases 
'hemselves,  which  induced  the  gradual,  and  ultimately  the  almost 
total  desuetude  of  the  or  do  judiciorum  privatorum ,2  to  which  the 
increasing  use  of  interdicts  contributed  not  a little.3 


Co®.  4.  <le  o&c.  3,  15» 

. ravUai.  ft,  2,  1 ; P.  19,  a,  54,  pr. 


aC.  3,  3,  a&  5j  I.4,  15,*«. 
3 Gluck  Pand.  Th.  3,  § 190. 
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THE  ROMAN  CIVIL  LAW* 


Ac  donet  bon* 
fidei,  enume- 
ration of. 


§ 2170. 

Certairi  actions  are  mentioned  by  name,  in  the  Institutes,  as 
bona  fidei  ;l  but  it  must  not  be  supposed  that  a complete  list  is  in- 
tended to  be  given  by  the  following  : — Actio  ex  empto-* vendito— 
locato— conducto — negotiorum  gestorum — mandati — depositi — fro  sscis 
— tutela — commodati — pignoratitia— familia  herciscunda — commi 
dividundo-^prascriptis  verbis — those  which  relate  to  a res  astimts 
— and  permutatio ; lastly  the  bareditatis  petitio , which  last  was 
decided  to  belong  to  this  categorie  by  imperial  constitution.  For- 
merly, the  actio  rei  uxoria  belonged  to  this  class,  but  having  ban 
superseded  by  the  actio  ex  stipulatu  de  dotibus  exigendis , all  die  in- 
cidents of  the  uxorious  action  were  transferred  to  this,  which  was, 
moreover,  to  be  thenceforth  placed  among  bona  fidei  judicio  for 
the  recovery  of  the  dos  only,  the  actio  ex  stipulatu  being  otherwise 
an  eminently  stricti  juris  actio.*  It  is,  moreover,  dedaiti  to 
have  the  right  of  tacit  hypothek ; and,  indeed,  of  a prior  one, 
when  the  woman  brings  it  herself,  it  being  introduced  for  her  sok 
advantage  and  benefit.  * 

The  wording  of  the  Institutes,  compared  with  those  of  Gams, 
induces  the  presumption  that  Justinian  considerably  enlarged  the 
scope  of  equitable  element  in  stricti  juris  actiones  ; for  Gaiustdls 
us  that  compensatio^  set  off,  for  instance,  was  silendy  admitted 
officio  judicis  contineri  creditur .*  Justinian  makes  this  positive, 
since  the  Institutes  must  clearly  be  looked  upon  as  an  enaefttfot 
just  as  much  as  the  Code  and  Pandects,  all  of  which  coo- 

Jilations  became  statute  law  by  the  adoption  of  the  emperor; 
ustinian  thus,  then,  describes  the  nature  of  bona  fidei  aerio» 

In  bonae  fidei  judiciis4  libera  potestas  permitti  videtur  ju£d  c* 
bono  et  aequo  aestimandi,  quantum  actori  restitui  debeat,  h f* 
et  illud  continetur : ut  si  quid  in  vicem  prastare  actorem  opertat: 
eo  compensato , in  reliquum  isy  cum  quo  actum  esty  debeat  condamuert. 
Sed  et  in  stricti  juris  judiciis  ex  rescripto  Divi  Marci  oppositi  ib 
mali  exception*)  compensatio  inducebatur.  Sed  nostra  constituto 
eas  compensationes , qua  jure  aperto  nituntury  latius  introivi 
ut  actiones  ipso  jure  minuant y sive  in  remy  sive  in  persona m,  ttot 
alias  quascumque  : excepta  sola  depositi  actione  y cui  aliquid 
pensationis  nomine  opponi , sane  iniquum  esse  credimus  : ne  sub  ff* 
textu  compensationis  depositarum  rerum  quis  ex  actione  defraudetur* 
We  may  infer  from  this  passage,  that  compensation  or  set» 
was  first  formally  legalized,  eo  nomine  y in  bona  fidei  contract!  ty 
Justinian.  It  was,  however,  available  before  his  time  by  the 
plaintiff,  whenever  the  exceptio  doliy  or  plea  of  fraud  and  covin,  ww 
set  up  by  the  defendent,  who,  by  so  doing,  let  in  comput*»* 
by  way  of  replication.  In  deposits  compensation  cannot  he 


’J.  4,6, 
*1.4,6, 


28. 

29. 


4 I.  4,  6,  < 30. 
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pleaded,  lest  it  should  be  used  as  an  instrument  of  fraud  in  the 
hands  of  a dishonest  depositary,  by  keeping  the  depositor  vexari 
tiously  out  of  his  deposit. 


§ 2171. 

Gains1  distinguishes  between  compensatio  and  diductio  with  satis- 
factory accuracy,  although  the  passage  is  deficient  at  the  com- 
mencement in  four  whole  lines.  Passing  over  these,  we  find  that 
the  b.  f.  judicia  agree,  fqr  the  most  part,  with  those  of  the  Insti- 
tutes,— ex  emptOy  venditOy  locato  y conducto y negotiorum  gestorum, 
mandati , depositi  t fiducia , pro  socioy  tutela , commodati . Justinian 
adds  to  these  specifically, — pignoratitia,  familia  herciscunday  com - 
muni  dividundoy  and  prascriptis  verbisy  which  Gfaius  seems  to  include 
under  fiducia*  “Although,”  he  continues,  “the  judge  has  no 
expiess  authority,  by  the  words  of  the  formulay  to  admit  com- 
pensatio, or  set  off ; yet,  inasmuch  as  this  power  appears  convenient 
in  b.  f.  judiciis , it  is  held  to  be  comprised  in  his  office.  It  is  also 
admitted  in  a banker’s  action,  because  he  is  compelled  to  sue  with 
compensation,  viz.,  that  compensation  be  inserted  in  the  words  of 
the  formula.  Hence,  the  banker  [argentarius),  having  allowed 
the  set  off  at  the  commencement,  claims  less  in  his  declaration 
thus  if  he  owe  XM  H.S.  to  Titius,  and  Titius  owes  him 
XXM  H.S. ; he  lays  his  declaration  for  XM  H.S.  against 
Tkius. 

But  the  bonorum  emptor  ought  to  sue  cum  deductioney  viz.,  that 
bis  adversary  be  condemned  to  pay  the  difference  only,  that  being 
deducted  which  is  owed  to  him,  defraudatoris  nomine . 

But  there  is  this  difference  between  the  compensation  which 
applies  to  bankers,  and  that  deduction  which  is  opposed  to  the 
bonorum  emptor ; that  only  comes  under  the  denomination  of 
compensation  which  is  of  the  same  genus  and  nature ; thus, 
ffloney  ( pecunia ) may  be  set  off  against  money,  wheat  against 
wheat  [triticum) y in  so  far  as  it  be  of  the  same  nature.  But  de- 
duction applies  to  that  which  is  not  of  the  same  genus  5 thus,  if 
the  bonorum  emptor  claim  money,  and  sue,  on  the  other  hand,  for 
com  or  wine,  he  may  deduct  the  value,  and  go  for  the  balance. 
Moreover,  the  account  of  the  compensation  is  inserted  in  the  in- 
tentio  (charging  part  of  the  declaration),  whereby  it  comes  to  pass, 
that  if  a banker,  compensation  having  been  made,  intend  more,  by 
one  sesterce,  than  is  due,  he  loses  his  writ  by  so  doing. 

Deduction,  however,  is  inserted  in  the  condemnatioy  or  prayer, 
in  which  part  of  the  declaration  the  danger  of  an  excessive  demand 
does  not  operate  against  him ; thus,  the  bonorum  emptor  suing, 
although  he  go  for  a fixed  sum,  inserts,  nevertheless,  an  uncertain 
sum  in  his  condemnatio . 

1 I.  4>  \ 62  ; $ 1847,  h.  op. 
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- <It  has  keen  already  remarked  that-  the  list  of  b.  /".  actions  given 
iftthe  Institutes  i»  not  complete  ;,  at  the  isiune  time,  it  is  no  tuj 
task  to  point  out  which  do  and  which  do  not  belong  to  m 
categorie.1 *  The  incompleteness  of  the  list  of  the  Institutes  is  said 
to  be*  evident  from  the  fact  of  neither  the  actio  funeraria , seques- 
traria, or  emphyteuticario , being  included  in  it ; in  any  case,  as 
h*s  been..seen,  wemust  .refer  to  the.  fprmular  process  for  the 
princjpk  upoa  whiSh.thc  distinction  i is  founded henoc,  they  will 
' bc  ^re^taU  tl^ose.nrhicK  arise  out  ofttheicooseftsual, contract»,— 
Bmptjjt,  ^r»^Vi;,  errtphyteuticari#,./^4</ ati  cpndncti,  pxasotio,  m*- 
^ftV'.Th  emphyteuticfiriaisaot  mfintip»ed,but:«Jt  is,  called  a 
middle  thing  i between  hcatutn  pad  venditum,  and  pabotfr  these»* 
b,:f  c««fr»fits,-so  it  fedlo wa  that  tbis.ipu^t  be;flO)too. 

: Those, which  acheoutof.'  tbereateob  tracts,  commodati,  depesiti, 
sequestraria,  and  pignprathia, > are , b.  f,  TJte .only  doubt,. here. is 
as  ^oyiht.  stqueytoeerhi:  not,  mentioned  iuitbe  Institutes j but  as 
ifclies  between  two  b.  /.  contracts,  deposit}  and  pigwatitio , it 
consequently  belongs  to  themmcclassof  contracts. 

: . Xhe  actifi  pf.eosfrtptfs-verbis,jofWKhi  antes  out  of  the  pemutetk, 
which  is  mentioitedrindieJnstitutesas  a b,  /.  action,,  and.  .mux, 
dtwfwe,  be,  8dde(l  to-,the  A.  /I  contracts.  • 

, Theaction*  arising  out  of.  obligations,  fwtH.  ear  contractu,  accord- 
ing to  the  Institutes,  are  actio  negotiorum  gestorum,  feneraris, 
tutt lePy  familia  herciscunda,  communi  dividundo. . To  these  the 
actio  funeraria  must  be  added,  in  virtue  of  the  terms  of  the  .frag- 
ment. of  Ulpian.®  Hat  actio  qua  funeraria  dicitur  «r  bvu  et 
aquo  oritur ; continet  .autem  funeris  causa  tantum  impensam,.  *** 
etiam  cat  er  orum  sumptuum.  Et  generaliter  puto,judicem*a 
meram  negotiatum  gcstorumoeUonem-imitari,  sed  solutius  ^aquitsten 
sequi, quum  boeei  et  actionis  natura  indulget.*  ThuMreditatis  petitio 
Was  expressly  inserted  in  the  list. 

The  great  practical  operation  of  .the  dement  of, bona  fidesin 
actions.  consisted  in  the  compensatio,  whicb,  in  bif.  negotiis,  had  its 
place  ipso  jura  rout  in*  those  t.  j..  by  wav  of  excepti*  only. ' 

Negotia  b.  f.  are  null  and  void,  when,  founded  on  fraud  ; in 
those  s,  j,  it  ,iS  necessary  to,  pfay  a restitutio  in  integrum. 

In  respect  ofpiesne  profits,  , too,  the  distinction  is  marked,  for 
in  a personal  action^the.return.  of  property  is  claimed,  which 
already  belongs  to  the  plaintiff,  as:  in  die  actknts  cmn nodati,  de- 
positi, and  pignoratitia  directa , or  that  which,  is  not . so,  . In . the 
first  case,  all  mesne  profits  which  the  defendent  has  made,  or 
neglected  to  realize,  are  claimed  whether  the  aeden  be  b.  f.  or 
x.  j.,  and  whether  the  defendent  be  in  mora  or  not;  In  this  latter 
Case,  theaction  is  b.f.  or  s.j.  In  the  b.f.  action,  the  restitution 

1 Hopfner  com.  § 1119.  3 P.  1 1,  7,  14,  § 6. 

* Boehm cr  de  act.  sect.  1,  c.  3,  ^ 19,  4 Id.  § 13. 

sq.  id.  $ 12-48. 
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of  the  mesne  profits  are  due  from  the  date  of  the  mara ; but  in  the 
s.  j.  from  that  of  the  litis  contestatio  only.1 

Infuficiisb.fi  interest  is  demandable,.  where  die  defendenthas 
prdmised  it  by  a pactum*)  or  is  in  mara. 

In  jn4?**is.  s,  j . interest  is  not  demandable,  except  when  agreed 
to  1>^  pai4  by  stipulation.  ^ 

Wbtfifecta  jure  annexed  to  a contracts fi*  the  .same  action  lies 
as  t^t'wnicfr  arises  out  of  the  contract  itsdlf.  In  a contract  j./. 
this  is  hot  so. 


A complete  list  of  actiones  hones  fidei  may  be  presented  * as  Complete  ti*  of 
fellows:—  ‘ . ‘ ******* 

t - ■ acOons. 

ACTIO  commodati;  1 t 

„ depositi.  ! ex  comracdttu^  ' r 

n scquettriria;  3 * j realibus; 

99  pigneris ; J 

w ex  stipulatu  de  dote')  ex  contractibus 

repetetenda*  J verbalibus. 


„ ese  empto . 

„ de  permutato*. 

M » * tec  vendito. 
n aestimatoria. 

„ exnphyteutjcaria. 
„ ex  conducto.  ' 

n pro  socio. 

«%  mandati . 


rercbntracdbus 
J consensualibus. 


» 

99 

99 

99 

99. 

99 


negotiorum  gettdrurh. 
funeraria.  v 
tsetiUe . 

hereditatis  petitio . 
familia  herciscund*; 
t communi  divi  dun  do. 


i 

} 


ex  obligationibus  , 
quasi  ex  dontractu. 

. ■ > i . ■ . . . : * : . , . ■ 

iex  contractibus  «sodalibus. 


Of  th&e,  fbobe  only  will' be  nbtifedd  whldiTfove  riot  already  beeri 
under  consideration  elsewhere  5 the  actio  ex  stipulatu  de  dote  repe - 
frwfe,  the  astimatoriai  and  the  de  permutatti  s- 


1 Hert  dlat.  de  fruct.  persecut  in  act, 
pwoo.  fa»  opoac.  Tol.  1,  pt  3,  p.  iij\  sq.  j 
I.  G.  Bauer  dm.  de  aestimand.  et  restit 
$ Schmidt.  v.  Klageft 


fr>W.U»i7Sj^7i 

fcmredea,$  37,  Ac. 


* fioehmer  plant  the  acdo  mutui  de 

con*ituti  pecunia — condictio  indebiti — 


actio  Bnium  regundorum,  and  thoee  arising 
out  of  the  rest  of  the  contracts  innominati 
among  actiones  b.  f.  giving  hit  reasons ; de 
act  sect.  1,  c.  3,  § 19,  sq.  from  $ 11*48, 
is  well  worth  notice  j contra  Gundling, 
sed  ride  Busii  Kubtilltat  jur.  lib.  2,  c.  5. 
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Actio  ex  stipu- 
latu de  dote 
promise. 


The  condictio 
triticiaria. 


47* 


§ 2I73* 

This  action  is  instanced  as  one  bona  fidei  in  the  Institutes ; it 
has  been  already  treated  of  under  the  head  of  acquisitio  per  dotem.1 * 
The  actio  ex  stipulatu  de  dote  repetenda . The  actio  ex  stipulatu  is 
stricti  juris , whereas  the  old  actio  rei  uxoria  was  bona  fidet; 
Justinian,  therefore,  imported  this  element  into  this  particular  sort 
of  stipulation,  which,  in  fact,  was  no  stipulation  at  all,  but  a 
promise  express  or  implied,  or  a natural  consequence  of  law,  valid 
or  invalid,  with  a tacit  hypothecarian  right  which  received  that 
name,  for  the  sake  of  giving  it  some  distinctive  term  and  de- 
nomination. 

. The  action,  however,  which  the  actio  'ex  stipulatu  de  dote  least 
of  all  resembles  is  the  actio  ex  stipulatu , since  no  instrument  or 
promise  is  to  be  void  for  any  want  of  form,  whereas  a stipulation 
is  void  for  the  slightest  error. 

This  action  is  competent  to  the  wife  to  demand  the  dosy  and 
her  heirs,  against  the  party  liable  to  give  it ; it  also  intituled  the 
husband  to  claim  its  restitution. 


§ «74- 

It  is  generally  asserted,  that  originally  the  id  quod  interest 
could  not  be  claimed  in  stricti  juris  transactions,  but  that  a special 
action  was,  at  a later  period,  granted  for  this  purpose,  called  the 
condictio  triticiaria .* 

Thibaut,  however,  leans  to  the  opinion  of  triticiaria  being 
only  a general  qualificatory  term,  indicating  that  the  condictio  in 
question  did  not  apply  to  a certa  pecuniay  the  original  meaning  of 
the  term,3  but  to  a certa  res  ;4  thus  we  find  et  generaliter  dicendum 
est  eas  res  per  banc  actionem  petiy  si  qua  sinty  praeter  pecuniam 
numeratam,  sive  in  pondere  sive  in  mensura  constent , sive  mobiles 
sinty  sive  soli . Thibaut’s  view,  so  fer  correct,  would  therefore 
appear  only  to  require  to  be  restricted,  by  applying  the  triticiaria 
condictio,  at  all  events  originally,  to  actions  for  res,  which  were  so 
fer  incerta , as  that  they  consisted  in  matters  of  a fungible  nature, 
and  which,  therefore,  were  subject  to  variation  in  quantity, 
weight,  or  quality,  or  which  might  agree  in  quantity  and  weight, 


1 $ 1090.  h.  op.  j 1. 4,  6,  § so  ; C.  5, 

>3»  1»  Pr-  $ 1»  a*  This  title  in  the  Codex 

bain  the  inscription,— -de  rei  uxorie  actione 
in  ex  stipulatu  actionem  transfusa  et  de 
natura  dotibus  pnestita. 

1 Thib.  SysL  des  P.  R.  § 189,  as  to  the 
various  theories,  Noodt.  Com.  L.  13,  t 3 5 
Leyser  Sp.  150$  Westenberg  de  caus.  obi. 
diis.  7,  c.  5 \ Wachendorf  de  cond.  tritic. 
(in  triad.  Diss.  Traj.  1730);  Strauch  Sc 
Stryk  de  eod.  argum. 


* § *017,  h.  op. 

4 P.  13,  3,  1 ; compare  P.  46,  a,  1»} 
Thomarius  ad  Huber,  L.  13,  t.  3,$  ij 
Cocceii  1.  C.  L.  13,  t.  3,  <m.  1 $ Pofeo* 
dorf,  t.  a,  obs.  115  Gliick  Pand.  13  foL 
§ 843 ; Gans  Obligationsrecht,  p.  50*56» 
65-80, 85*88  j Rubo  Erkler.  der  LL.  1, 3, 
4«  85  ; P.  45,  x,  x ; Cocceii  L C.  L.  13, 
t.  3,  qu.  ult. 
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but  not  in  quality ; or  in  quantity  and  quality,  but  not  in  weight  y 
or  in  weight  and  quality,  but  n6t  in  quantity ; all  which  con* 
tingencies  would  render  an  aftimatio , or  action  of  computation, 
necessary.  In  the  more  recent  Roman  law,  inasmuch  as  the 
ordinary  actio  bona  fidei  includes  the  id  quod  interest , this  dis- 
tinction would  appear  to  have  lost  its  practical  utility,  and  to 
survive  as  a mere  term  of  art. 


§21175. 

The  actio  pr ascriptis  verbis  astimatoria 1 was  introduced  to 
avoid  doubts  in  certain  cases,  as  to  the  nature  of,  and  remedy 
upon,  that  negotium  civile  gestum , whereby  the  owner  of  any 
object, delivers  it  to  another  at  a certain  fixed  price,  44  on  sale  or 
return,”8  for  the  purpose  of  being  by  him  re-sold,  or  restored 
unimpaired  to  the  owner.3 

This  actio  astimatoria  was  introduced  to  meet  the  doubts  which 
existed  as  to  the  nature  of  the  contract  on  sale  or  return,  as  there 
was  a disagreement  as  to  the  remedy.  By  some  it  was  held  that 
an  actio  venditi  would  lie,  but  this  was  met  by  an  objection  to 
the  alternative  element  which  it  contains,  whereby  the  holder 
of  a res  astimata  is  in  a better  position  than  the  purchaser,  who 
has  no  option,  but  must  pay  the  price ; others  maintained  that 
an  actio  ex  locato  conducto  would  lie,  because  the  vendor  may  be 
looked  upon  in  the  light  of  one  who  has  put  out  work  to  be 
performed  (that  work  being  the  selling),  and  the  other  party  as 
one  who  has  undertaken  the  duty  (of  selling),  but  without  any 
sufficient  ground,  for  the  object  delivered  is  of  a fixed  value; 
those,  however,  who  maintain  that  the  actio  mandati  supplies  a 
remedy,  because  the  vendor  is  in  the  position  of  one  who  has 
given  a commission  to  another,  have  rather  more  reason  on 
their  side. 

The  contract  is,  however,  in  feet,  none  of  these,  but  a con- 
tractus empti  et  venditi , with  a pactum  adjectum  displicentia ,4  for 
no  one  will  deny  that,  so  soon  as  the  price  fixed  is  paid,  the 
transaction  is  one  of  bargain  and  sale ; but  if  he  return  the  object, 
he  takes  advantage  of  the  alternative  allowed  him  by  the  pactum 
tacite  adjectum  displicentia,  and  being  an  actio  b,fn  the  adjective 
pact  is  interpreted  as  a condition  embodied  in  the  contract.  It 
was,  however,  found  more  convenient  to  introduce  a special 
contract  in  this  behalf,  and  to  give  it  its  own  remedy,  termed 


li??76* h • °* 

* This  is  the  English  expression. 

* P.  19,  3,  1 5 I.  4»  6,  § 28  ; G.  H. 
Bruckner  de  contr.  aestimatorio,  Jen. 
1710;  B.  L.  Schwendendorfer  de  eod. 
arg.  Lip*.  1665. 

4 He  subsequently  rinds  this  view  sup- 
VOL.  III. 


ported  by  Thibaut,  § 555>$7*>  Syst.  d. 
P.  R. ; P.  19,  3,  i ; P.  19,  5*  17*  § * i 
Cocceii  L.  io,  t.  3,  qu.  135  Wemher  lect. 
com.  eod.  § 1 j Clack  Pand.  18  vol. 
§ 1065*6 ; contra  I.  E.  Floerke  de  contr. 
aestim.  tanquam  contr.  nom.  Hal.  1756. 

3 p 


Actio  aestima- 
toria praescriptis 
verbis. 


Endeavors  to 
assimilate  it  to 
kindred  con- 
tracts. 
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Culpa  in  the 
actio  aestima- 
toria. 


Summary  of 
this  action. 


Actio  praescrip- 
tis verbis  de 
permutato. 


Summary  of 
this  action. 


Actiones  arbi- 
trariae. 


actio  ostimatoria  proscriptis  verbis . The  analogie  of  this  action, 
with  the  contract  of  bargain  and  sale,  places  it  in  the  categorie  of 
b.f  actions  ; it  is  also  clearly  innominate. 

The*  culpa  falls  upon  the  receiver,  if  the  object  be  delivered  to 
him  at  his  request,1 *  or  if  he  decisively  promise  to  pay  the 
ostimatum , but  upon  the  owner  if  received  at  his ; if,  however, 
on  that  of  neither,  the  receiver  must  be  answerable  for  the 
return  of  the  object  undamaged,  or  of  its  estimated  value.8 

This  action  may  still  be  brought,  notwithstanding  that  a mtrmy 
or  recompense,  intervene  between  the  parties.3 

The  action  itself  is  innominate,  bono  fidei . 

This  actio  is  directa , is  competent  to  the  party  who  has  given  die 
object  to  be  sold,  or  in  sale,  and  to  his  heir,  against  the  receiver 
and  his  heir  for  the  return  of  the  object,  or  its  estimated  value.  - 

The  contraria  is  competent  to  the  receiver  against  the  deliverer, 
for  payment  of  his  recompense,  or  merces , and  indemnity. 


§ 2176. 

Permutatio , or  barter,  has  already  been  incidentally  mentioned4 
as  an  innominate  contract,  and  differs  from  the  nominate  contract 
of  bargain  and  sale  only  in  respect  of  the  pretium^  whence  the 
action  arising  upon  it  is  bono  fidei . 

The  actio  proscriptis  verbis  ex  permutato  lies  in  favor  of  him 
who  has  given,  against  him  who  has  received,  or  his  heirs,  for 
the  delivery  of  the  thing,  or  value  of  the  interest.5  This  action 
may  clearly  be  brought  by  either  side  a»  plaintiff,  since  there  is 
no  distinction,  as  in  bargain  and  sale ; where  money  is  due  on 
one  side,  and  goods  on  the  other,  the  circumstance  in  each 
particular  case  will  decide ; thus,  he  who  has  performed  his  part 
of  the  bargain  will  be  naturally  the  plaintiff. 


§ 2177. 

All  real  actions  are  arbitrary  actions,  in  the  primary  sali- 
fication, except  hereditatis  petitio ; The  actio  de  dolo  ;6  Tim 
actio  ad  exhibendum ; 7 The  actio  finium  regundorum ; The  art* 
Paullianas 8 The  actio  Faviana  and  Calvi siana ; The  orf* 


1 P-  *9»  3»  § 1 5 P*  *9>  St  17*  h 1 5 

§ 1559,  h.  op.;  Thib.  Syst.  d.  P.  R.  § 555. 

* P.  13,  6,  1,  1 ; Kochy  Medit.  1 voL 

n.  14  ; P.  19,  5,  17,  $ 1 j Gluck  & Geiger 

Rcchtsf.  2 vol.  n.  31;  Muller  ad  Leyser 

Obs.  448;  contra  J.  H.  Boehmer  de 
transi,  dominii  in  contr.  aestim.  (Exerc. 
t.  3) ; vide  Wehm.  Lectr.  explic.  princ. 

dom.  etc.  § 33. 

’ P-  >9.  3,  *• 


4 P-  >9»  «♦  § *577»  $ »«4»;  P-  «*£ 
St  Pr*  § *9*  It  i*  in  common  pa  dance  self 
called  a permutatio;  thus,  when  a.  ^eds 
is  exchanged  against  a species,  bat  not 
when  a genus  is  exchanged  sgriW  * 
genus, — but  this  has  no  foundation  is 
* P-  >9»  5.  5>  $ 1 » e.  4,  64, 4, 5. 

® § 2058,  h.  op.  vide  et  post,  intenfa* 
\ ? *°S4>  h.  op. 

§ ao59>  ▼id*  ct  § 1872-4,  h.  op. 
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rtrum  amotarum In  all  which  actions  the  plaintiff  is  permitted 
to  prove  the  value  of  the  thing  claimed  on  oath,  when  the 
defendent  refuses  to  deliver  it,  or  is  himself  the  cause  of  his  not 
being  in  a position  to  do  so.  The  actio  quod  metus  causa , in 
which  the  defendent  is  amerced  in  quadruplum , on  his  refusal 
to  restore  the  object  on  the  decree  of  the  judge,  and  the  actio 
arbitraria  de  eo  quod  certo  locoy  are  of  this  description. 

Prat  ere  a quasdam  actiones  qfbitrarias,  id  esty  ex  arbitrio  judicis 
pendentes  appellamus  r in  quibus , nisi  arbitrio  judicis  is,  cum  quo 
agitur , actori  satisfaciat:  veluti,  rem  restituat,  vel  exhibeat,  vel 
solvat,  vel  ex  noxali  causa  servum  dedat,  condemnari  debeat. 
Sed  ista  actiones  tam  in  rem>  quam  in  personam  inveniuntur . In 
rem , veluti  Publiciana;  Serviana,  de  rebus  coloni;  quasi  Serviana, 
qua  etiam  hypothecaria  vocatur . In  personam  veluti , quibus  de 

eo  agitur , quod  vi  aut  metus  causa,  aut  dolo  malo  factum  est . 
ltemy  cum  id,  quod  certo  loco  promissum  est,  petitur . Ad 
exhibendum  quoque  actio  ex  arbitrio  judicis  pendet.  In  bis  enim 
actionibus , et  cater  is  similibus , permittitur  judici  ex  bono  et 
aequo,  secundum  cujusque  rei  de  qua  actum  est,  naturam  aesti- 
mare quemadmodum  actori  satisfieri  oporteat . 

Hence  we  have  as  arbitrary  actions — 

ACI  IO  Publiciana ? 

,,  Serviana ? 

„ quasi  Serviana  sive  hypothecaria ? 

,,  de  dolo  malo? 

,,  rerum  amotarum ,6 

,,  ad  exhibendum ? 

„ de  edendo ,8 

„ finium  regundorum? 

,,  Faviana  et  Calvisiana ,10 

,,  Paulliana ,u 

„ de  vi  aut  metus  causa?2 

,,  de  eo  quod  certo  loco?3 

Of  which  those  only  will  be  reviewed  here  which  have  not  yet 
been  fully  considered. 

In  arbitrary  actions,  the  formula  ran, — Aio>  te  mihi  vestem 
exhibere  vel  quantum  aequius  mihi  dare  oportere .u 

These  assertions  of  the  plaintiffs  are  all  of  them  readily  restor- 
able  to  the  form  in  which  they  issued  from  the  praetor ; thus,  in 
the  first  case,  Arbiter  esto . Quod  A . Agerius  N.  Negidio  domum 


§ 2135,  h.  op. 

I 2032,  h.  op. 

§ 2042,  h.  op. 

$104.3,  *»•  op-»  >487»  $ »89*»  *)• 
§ 2058,  1872,  h.  op. 

§ 2135,  h.  op. 

§ 2054,  h-  °P- 
§ 2178,  h.  op. 


9 % 2179,  h.  op. 


} 2x81,  h.  op. 

. 1873-4,  $ 1059. 

13  § 2057,  § 1867,  8q.  h.  op. 

13  § 2181,  § 1827,  h.  op. 

14  Cic.  Top.  16  5 Carl  Sigonius  de  judi- 
ciis, 1,  21,  p.  485,  sq.;  P.  24,  3,  66, 
% 7- 
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locavit  de  qua  re  agitur , quidquid  N.  Negidius  ob  earn  rem 
locati  nomine  ex . aquo  et  bono  dare  facere  oportet  ejus  judex  N. 
Negidium  A . Agerio  condemna , nisi  restituat , si  non  paret  ab- 
solve. 

Arbiter  esto.  Tantum  A . Agerius  N.  Negidio  prater  dotem 
et  patrimonium  suum  dedit , quantum  aquius  melius  sit  ob  earn  rem 
N.  Negidius  A . Agerio , dare  oportet  ex  fide  bona , r/’i/i  arbiter, 
N.  Negidium  A . Agerio  condemna  , nisi  restituat ; si  non  paret , 
absolve . 

Arbiter  esto.  S$uod  A . Agerius  N.  Negidio  domum  illam  quam 
A . Agerius  N.  Negidio  mancupavit  ut  A.  Agerio  remancuparet 
ut  inter  bonos  bene  agier  oportet , propter  N.  Negidium  suumque 

idem  fraudetur , remancupare  oportet , //«x  tv/  te»//  quanti  N. 
Negidius  A . Agerio  ex  bono  et  aquo  dare  facere  oportet , 

AT.  Negidium  A.  Agerio  condemna  ; si  non  paret,  absolve . 

Arbiter  esto.1  Si  paret  N.  Negidium  A.  Agerio  vestem  exhibere 
oportere,  vel  tantum  aquius  melius  dare  oportet  quanta  pecunia 
arbiter  N.  Negidium  A.  Agerio  condemna ; si  non  paret,  absolve. 


§ 2178. 

Actio  de  Bankers  had  a custom,  and  were  legally  compellable  edere 

edendo.  rationes,  to  make  up  a debtor  and  creditor  account.2  These 

bankers  were,  for  the  most  part,  money-scrivenors,  or  lenders 
of  money,  and  held  auctions,  paying  some,  taking  a consti- 
tutum for  others,  making  up  accounts,  and,  in  some  cases, 
allowing  the  money  to  run  on  at  their  own  risque  ;3  hence  the 
business  of  an  argentarius  was,  in  some  measure,  looked  upon 
as  a public  employment.  The  edict  provided  ut  rationem  cuilibet^ 
quantum  ad  eum  pertineat , edant , adjecto  die  et  consule ,4 

The  debtor  has  a right  to  inspect  the  banker’s  books  in  so  far  as 
may  regard  him,5  and  receive  an  account,  with  dates  and  items, 
to  make  it  intelligible  ;6  the  banker’s  heirs  were  under  the  same 
obligation,7  and  he  who  demands  it  is  bound  by  the  jus  jurandum 
calumnia .8  The  account  must  be  delivered  in  the  domicile  of  the 
banker  free  of  expense ; but  at  any  other  place,  at  that  of  the 
person  demanding  it.® 

Summary  of  thi*  An  action  to  this  effect  lies  within  the  year  in  factum,  compe- 

ution.  ten t to  the  party  interested,  and  his  heirs,  against  the  banker  and  his 

heirs,  for  fraudulently  withholding  it,  for  the  id  quod  interest , after 
the  banker  had  been  requested  to  render  an  account.10 


1 Or  recuperatores  «onto.  6 Id.  1,  § 2 ; Id.  6,  § 6. 

*P.  2,  13,  1,$  1.  7 Id.  4,  $2,  sq.;  Id. 6,  § i $ Id.  9,^ i« 

3 Cic.  pro  Flacc.  19  5 Coj.  Obs.  10,  14;  • Id.  6,  4 2 ; Id.  p,  4 3* 

Salmas,  de  usur.  17,  p.  499.  9 Id.  4,  $ ult. ; Id.  5. 

4P.  2,  13,  4,pr.  10  Id.  89  pr.  § 1. 

s Id.  IO,  % 2. 
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§ 21 79* 

The  law  in  force  with  respect  to  estates  bordering  upon  each  Actb  finiam 
other  was  introduced  in  order  toguard  against  the  boundaries  be*  regnadorum. 
coming  confused : a law  of  the  Twelve  Tables,1 * *  extended  by  the 
lex  Maml'ta?  provided  that  a, pathway,  or  vacant  and  unappro- 
priated space  of  5 feet  2)  inches  from  the  boundary  of  each  pro- 
perty should  be  left,  termed  ficddpia  or  limitare  tier.  This  space 
was  incapable  of  usucapion  or  private  possession,  and  like  high- 
ways,9 the  ager  publicus ,4  consecrated  and  religious  places 5 and 
tilings,6  public  places,7  rivers  and  their  banks,8  the  property  of 
communes,9  remained  exempted  from  commerce,  and,  in  case  of 
dispute,  were  settled  according  to  the  rules  of  civil  engineering. 

The  agri  mensores  settled  the  boundaries  without  respect  of  right 
of  possession  or  of  usucapion. 

This  law  was  extended  to  the  provinces,  and  prescription  not 
allowed  to  run  against  boundaries  any  more  than  in  Italy.10 

The  only  difference  was  that  the  iter  limitare  was  private  Iter  limitare, 
property,  and  could  be  ploughed,11  or  used  as  a footway,1*  or 
planted  with  trees.19 

This  regulation  of  the  five  feet  was,  upon  the  whole,  inde- 
pendent of  the  system  of  limitation,  and  came  into  operation  only 
when  a boundary  existed  or  was  newly  laid  down,14  and  applied 
equally  whether  the  boundary  marks  were  informal  and  irregular, 
or  erroneously  measured  or  assigned';15  and  in  the  latter  case, 
equally  whether  two  distinct  properties  lay  contiguous  to  each 
other  in  the  interior  of  a centuria  or  hundred,16  or  whether  a lineal 
bmit  accidentally  formed  the  private  boundary, — in  which  latter 
case,  only  the  five  feet  were  left  as  boundary  margin,  which 
otherwise  was  not  necessary.17 

Limits  of  other  descriptions,  used  as  public  ways,  although 
serving  as  boundaries,  clearly  came  under  another  head. 

Those  disputes  respecting  boundaries,  where  the  matter  in  dis- 


1 Cic.  L.  L.  i,  2i  j Frontinus  de  con- 
trol. ed.  Goes.  p.  40 ; Hyginus  de  limit, 
p.  152 ; Siculus  Flaccus,  p.  8 ; Aggenus  de 
controv.  agror.  p.  69  ; Sen.  sp.  79. 

9  Paul.  R.  S.  1,  16  5 Cic.  L.  L.  1,  21 ; 
Jac.  Gothofr.  de  xii  Tab.  p.  132,  also  his 
commentary  on  the  constitutions  quoted. 

* 3»  “*  1»  P-43»  ii»**  P-4J» 
7,  1»  P-43>*>  !>*• 

4 Aggenus  de  controv.  Agr,  p.  69 ; 
Seneca  Ep.  79. 

4 Gaius  2,  § 18  y Festus  v.  Religiosus, 
P.  1,  8,  1,  pr.  6,  § 2 5 Id.  8,  o,  § 3 ; Id. 
ix  ; I.  2,  i,  § 10  ; Gaius  a,  455  Cic.  1.  c. 
2,  24;  Decl.  de  harusp.  resp.  14;  Aggenus 
1.  c.  p.  73-4. 

• Gaius  2,  § 2-7,  95  P-  1,  8,  1,  pr.J 
Id.  6,  §25  I.  2,  1,  §7. 

7 Vid.  n.  2. 


•Gaius  4,  § 1595  P.  43,  12,  1,2,35 
P-  43»  *3»  1 } P-  43*  *4»  i * P-  43»  15*  »• 

0 Gaius  2, 9 xo,  ii  5 P.  1,  8,  1,  pr.  6, 
$ i ; I.  1,  1,  ^ 6. 

10  Const.  Valentin.  a.d.  365,  in  consul- 
tatio vel.  jurisconsult,  c.  9. 

11  Siculus  Flaccus,  p.  13,  14. 

19  Hyginus  de  gen.  controv.  (Rhein 
Museum,  7,  p.  159)  5 Aggenus  1.  c.  p.  53. 

« Sic.  Flacc.  p.  8. 

Simplicius,  p.  79  5 Frontinus  de  con- 
trov. p.  40  5 Sic.  Flacc.  p.  8. 

15  Walter  Ges.  d.  R.  R.  § 252,  $ 547., 

14  Id.  § 250.  n.  34.  Walter  observes 
that  the  remarks  of  Rudorff  Sav.  Zeitsch. 
fur  geschl.  Rechtswissenschaft,  vol.  10, 
362,  are  correct,  save  in  so  far  as  thus 
modified,  § cit. 

17  Walter  1.  c.  § 350,  § 547. 
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THE  ROMAN  CIVIL  LAW. 


Procedure  ac- 
cording to  the 
Twelve  Tablet. 


English  prac- 
tice. 


pute  did  not  excede  at  the  most  five  feet,  belonged  to  the  par- 
ticular procedures.1 * 

The  Twelve  Tables  provided  for  the  appointment  of  three 
arbitri , and  the  lex  Mamilia , of  which  we  know  nothing  hut 
the  name,  and  of  the  date  of  which  we  are  also  in  ignorance, 
for  one — who,  we  have  seen,  were  to  be  agri  mensores,  or  pro- 
fessional engineers  j now  it  may  be  asked  how  these  men  could 
determine  a boundary  without  hearing  evidence,  and  ascertaining 
by  the  usual  means  where  the  original  boundary  lay  l However 
paradoxical  this  may  appear,  it  was,  in  fact,  perfectly  easy.  The 
Romans  had  the  most  exact  surveys,  not  only  of  Italy  but  also  of 
the  provincial  lands,  municipalities,  and  colonies  ; and  so  accurate 
were  these,  that  not  only  were  the  mere  boundaries  of  con- 
tiguous estates  laid  down,  but  even  the  hedges  and  olive  trees, 
together  with  the  number  of  slaves,  buildings,  &c.,  were  marked 
or  scheduled  ; these  maps  were  engraved  on  tablets  of  brass, 
and  deposited  in  the  orarium  at  Rome ; in  the  case  of  muni- 
cipalities and  the  like,  the  original  was  preserved  in  like  manner 
but  a copy  printed  off  on  linen  from  the  engraving  was  sent 
to  the  locality  to  which  it  applied  ;*  these  surveys  being  made 
on  an  accurate  scale,  there  was,  therefore,  very  little  difficulty  in 
an  agri  mensor  ascertaining  the  exact  spot,  and  by  measuring  from 
any  fixed  points  about  which  he  entertained  no  doubt,  he  could 
easily  settle  a boundary  in  a for  more  satisfactory  manner  than  tor 
examining  peasant  people  ho  had  attained  fabulous  ages  wUcn 
render  them  decrepit  in  body  and  imbecile  in  mind.  Yet  such  ff 
the  practice  in  England  in  tne  nineteenth  century  ; nor  has  it  dl 
lately  occurred  to  the  Anglo-Saxon  mind  that  a more  satisfactory 
decision  might  be  arrived  at  by  the  ordnance  map  now  approach- 
ing some  degree  of  completeness,  or,  in  other  words,  by  foliowag 
the  example  of  the  Romans  upwards  of  twenty  centuries  ago.  M 
England,  indeed,  the  examination  of  the  oldest  inhabitant  m3 
never  be  superseded,  because  there  will  probably  never  be  any 
periodical  revision  of  the  ordnance  map  as  there  was  of  tk 
Roman  surveys  every  fifth  year,  for  the  purpose  of  the  re-db- 
tribution  of  the  population,  according  to  classes  founded  upon 
their  financial  merit  ;3  thus  the  ordnance  map,  in  comparatively  ft* 
years,  will  be,  as  to  certain  places,  utterly  useless  for  the  purpose 
of  ascertaining  the  boundaries  of  private  property,  except  in  ases 
of  boundaries  confounded  by  inundation,4  where  the  evidence  of  the 
oldest  inhabitant,  who  beat  the  bounds  as  a boy,  would  be  at  fink 


1 Rudorff  1.  c.  io,  343 j J.  Gothofr.  de 

xli  Tab.  p.  132,  com.  on  the  constitutions 
in*  hacc  materia. 

* Upon  this  fact  George  Finlay,  the 
Byzantine  historian,  relies  in  his  treatise  in 
favor  of  the  present  holy  sepulchre  being 

the  true  site,  urging  that  Helena,  in  search- 
ing for  the  grave,  would  have  used  the  best 
evidence  at  her  command,  and  that  evi- 


dence would  be  the  official  surveys  oflto 
agri  mensores,  by  help  of  which  she  csj* 
have  had  no  difficulty  in  asceitaiiiii|  ** 
site  of  the  garden  of  Joseph  of  Aiiinifta1 
The  argument  appears  conclusive. 

* P.  10,  1,  8. 

4 The  registration  act  which  may  p* 
ultimately,  will  obviate  this  difficulty. 
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Where  the  matter  in  dispute  exceded  the  five  feet,  the  assistance 
of  agri  mensores  for  ascertaining  the  original  boundary  might  still 
be  useful;  their  functions  were  then,  however,  different,  they 
acted  simply  as  skilled  judges  giving  their  verdict  in  the  ordinary 
form ; and  in  such  cases  the  usual  legal  questions  of  possession, 
dominion,  usucapion,  interdicts,  and  vindication,1 *  were  allowed 
their  due  weight. 

The  particular  law  of  the  five  feet  was  confirmed  under  the 
new  judicial  constitution  of  Constantine,  a.d.  331. 2 Valen- 

tinianus II.  abolished  the  distinction  between  the  finis  and  locus  ^ 
in  so  far  that  in  both  species  of  limitroph  questions,  agri  men- 
sores were  called  upon  to  adjudicate  simply  according  to  the  rules 
of  their  art,  without  regard  to  possession  or  prescriptive  right.3 

Theodosius  I.  restored  the  old  law,  a.d.  392,  so  that  the  decision 
of  the  arbitri  was  again  restricted  to  five  feet  questions  of  exclusion 
of  prescriptive  right  of  possession.4 *  Lastly,  Justinian  equalized  both, 
and  decreed,  a.d.  530, 5 the  thirty  years’  prescription  for  actions  on 
disputed  boundaries  within  the  space  of  five  feet,  and  then  ex- 
cluded the  usual  usucapion  and  prescription6  in  all  limitroph  dis- 
putes, including  those  which  applied  to  the  locus , adopting  into 
his  collection  the  former  part  of  Valentinian’s  constitution,  which 
deprived  the  space  of  five  feet  of  its  exceptional  law.7  The  effect 
of  this  was  clearly  to  make  the  office  of  the  agri  mensores  advising 
and  not  judicial ; at  the  same  time,  all  technical  questions  de- 
pended principally  upon  the  investigation  of  the  various  boundary 
marks.  In  those  lands,  the  limits  of  which  were  defined,  these 
marks  consisted  in  boundary  stones  or  blocks,  laid  down  according 
to  a uniform  system  ; on  the  other  hand,  where  the  marks  were 
more  arbitrary,  informal,  and  irregular,  varying  with  the  local 
custom.8  In  progress  of  time,  as  this  difference  became  more 
and  more  obliterated,  these  same  marks  began  to  be  used  also  on 
the  limited  ground.9 

These  rules  of  boundaries  applied  only  to  pradia  rustica , and  is 
said  to  be  founded  on  the  law  of  Solon.10  E av  tip  iipacrlav  nap 


1 Hyginus  de  gener.  controv.  (Rhein 
Mus.  7,  p.  163-6)  Frontin.  1.  c.  p.  40  $ 
Aggenus  i,  p.  53,  54,  2,  79,  80. 

* C.  Th.  2,  26,  3. 

* C.  Th.  2,  26, 4. 

4 C.  Th.  2,  26,  5»  as  respects  prescrip- 
tion; C.  Th.  4,  14,  1. 

*<3.7,40, 1,  $ 1.  _ . 

•By  adopting  the  intire  interpolated 
constitution  of  Theodosius,  C.  3,  39,  6. 

7 C.  3,  39,  5.  This  was  not  adopted 

into  the  Basilisks ; the  Greek  jurists  there- 

fore still  continued  to  use  the  law  of  the 

fire  feet  as  common  law  in  the  ninth  cen- 
tury. Bethmann-Hollweg  Humbach  obs. 
jur.  Graeco-Romani,  Ups.  1830,  p.  54. 


• Sic.  Flacc.  p.  3-13 ; Frontin.  p.  38  5 
Aggenus  in  Frontin.  p.  45-48;  Hyginus 
1.  c.  p.  159-163;  Aggenus  in  controv.  1, 
P-  53»  P-  7*>  79»  87-89-308  ; Rudorff. 
1.  c.  429-37 ; marks  and  plugs  in  trees,  te c. 

•Sic.  Flacc.  p.  13,  14,  15  ; Hyginus  de 
limit,  p.  160,  de  condit,  agror.  p.  205 ; 
Aggenus  1,  p.  54;  P.  10,  1,  n;  C.  3, 
39»  »• 

10  Lord  Campbell  quotes  this  passage  in 
his  judgment  in  Humphries  v.  Brogden, 
L.  I.  vol.  29,  Q^B.  10,  citing  Code  Nap. 
lie.  2,  tit.  4,  ch.  1,  art.  640,  and  many 
other  cases.  This  very  learned  judgment  is 
well  worth  reference  with  respect  to  ease- 
ments; P.  10,  1,  13. 


Case  of  the 
locus. 


Progressive 
variations  in 
law. 
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THE  ROMAN  CIVIL  LAW. 


Law  of  the 
TwelTc  Tablet 
and  lex  Ma- 
milia* 


Actio  fin.  reg. 
to  whom  com- 
petent. 


Duration  per- 
petual* 


iWorp&p  dpvyfj,  rbv  8pov  fiff  vapafialvour  lav  T€i\lov9  iroha 

iirokhitctv  Ikv  hi  oIktjpm,  hvo  irddas  lav  hi  r&<f>ov  rj  fidbpov  dpvrnj, 
5<rov  t&  jj,  ToaovTov  Iwokc Cttw  Ihv  hi  <f>iap,  ipyviiur  Ikatae 

hi,  kclL  (TVKtjv  Ivvia  Trdhas  kith  tov  ikkxrrpCov  <f>v reveiv  tcl  hi  akka 
hivhpa  irlvre  iTobaSi  that  is  to  say,  if  any  one  shall  dig  a fence  near 
to  another’s  land,  let  him  not  transgress  the  boundary ; if  he  erect 
a wall,  let  him  leave  a foot  free  ; but  if  a dwelling,  two  feet  3 if  he 
dig  a grave  or  ditch,  so  much  as  the  depth  may  be,  so  much  let 
him  leave  free  ; if  a wellv  a fathom  ; but  if  he  plant  an  olive  or  a 
fig  tree,  let  him  leave  nine  feet  from  the  other’s  land  ; for  other 
trees,  five  feet.  This  law  of  distance  applied  to  pradia  rustica 
only  j1  in  urban  possessions,  a common  wall  often  forms  the 
boundary,  which  may  be  the  case  with  an  edifice  in  the  countiy ; 
and,  on  the  other  hand,  the  rustic  rule  may  apply  to  a garden  in  a 
town. 

The  praetor,  by  his  edict,  did  not  derogate  from  the  law  of  the 
Twelve  Tables  nor  the  lex  Mamilia , where  the  space  excedod  the 
five  feet,  notwithstanding  his  granting  mi  action  that  the  boun- 
daries should  be  determined  according  to  equity  and  right,  or  that 
the  controversy  should  be  settled  by  adjudication,2 *  for  die  edict 
only  applied  to  the  iter  limitare .s  The  distinction  was,  however, 
abolished  by  Justinian,4 *  so  that  the  laws  of  the  Theodosian  Code 
are  not  found  in  that  of  Justinian 5 hence  this  action  lies  by  the 
new  law  in  all  confounded  boundary  questions  as  applicable  to  rustic 
estates  only  ; the  nuntiatio  novi  operis  is  the  proper  remedy  in  the 
case  of  urban  property  or  the  interdict,  aut  vi  ant  clam?  and  far 
throwing  the  stuff  on  to  the  land  of  another,  the  actio  vi*  re- 
cepta;6  but  if  a private  river  flow  between  two  properties,  the 
actio  finium  regundorum  is  the  proper  remedy.7 

The  action  is  competent  eminendy  to  the  dominus  agrorum, 
who  alone  has  an  actio  directa ; 8 but  tne  actio  utilis  is  competent 
to  such  as  have  some  other  jus  in  re9  as  a fructuary  and  hypothe- 
carian  creditors,®  but  not  to  partners  holding  a field  in  common, 
partly  on  account  of  the  maxim  dominus  a domino  vindicare  non 
potest , and  partly  because  the  partner  can  have  his  remedy  by 
suing  his  co-partners  for  division,  by  the  actio  communi  dividundo 

Not  only  the  boundary  must  be  declared,  but  the  id  quod  interest 
must  be  compensated,  with  mesne  profits  realized,  and  every 
damage.11  Like  the  hereditatis  petitio , the  action  keeps  alive  for 
thirty  years.12 

The  judge  investigates  the  old  boundaries,  taking  the  evidence 
from  landmarks,  the  census,  or  witnesses,13  with  the  power  of 


1 P.  10,  1,  4,  $ 10,  rdqpov. 

* Id.  2,  § 1 5 Id.  3. 

* C.  Th.  2,  26,  3,  4»  5» 

4 C.  3»  39*  5- 

* Id.  2 & 4,  $ 10. 

•p.43, 11, 3. 

T P.  10,  i,  6. 


11  Id.  4,  $ 1,  *. 

“ C.  3,  39,  ult  J C.  8,  36, 
**  Id.  %,  § 1 ; |d.  it. 
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summoning  the  assistance  of  civil  engineers,  or  viewing  the 
locality.1  If  the  dispute  cannot  be  otherwise  terminated  con- 
veniently, he  may  adjudicate  an  appropriate  piece  of  another’s  Jand 
to  be  paid  for  at  such  estimation  as  he  may  think  fit,2  hence 
the  action  is  arbitrary. 

Thus  the  actio  finium  regundorum  is  a personal  action  mixtam  Summary  of 
habens  causam , duplex  and  arbitrary,  competent  to  those  whose  this  action, 
interest  is  a jus  in  re,  that  the  boundaries  should  not  be  con- 
founded, for  the  investigation  of  the  old  boundaries';  and  if  they 
cannot  be  determined,  for  the  adjudication  of  new  ones,  together 
with  satisfaction  of  alhoutstanding  interest. 

§ 2180. 

The  law3  against  the  diversion  of  rain  water  by  artificial  means  Actio  aquae 
was,  doubtless,  of  very  ancient  origin,  perhaps  as  old  as  the  piuvi*  arcend*. 
Twelve  Tables.  The  remedy  was  by  the  actio  aqua  pluvia 
arcenda , for  removal  of  the  obstruction,  or  caution,  for  possible 
damage.  The  words  have  been  thus  restored,4 — Si  aqua  pluvia 
manu  nocet  arcendae  aquae  arbitros  tres  addicito  noxaque  domino 
cavetor. 

In  arid  districts,  such  as  those  of  Africa,  this  remedy  lay  in  the 
converse,  against  the  defendent,  not  for  directing  the  rain  water 
on  to  the  property  of  another,  but  for  diverting  it  in  his  own 
favor,  which  is  looked  upon  as  an  injury.5 

The  principle  involved  in  the  actio  aqua  pluvia  arcenda ,6  con- 
sisted in  a remedy  for  an  unnatural  diversion  of  water,  or  the 
obstruction  of  flowing  water,  by  means  of  some  work  erected  on 
land,  whereby  a contiguous  open  space  is,  or  may  be,  damaged.7 
If,  therefore,  the  erection  of  such  work  do  not  appertain  to 
agriculture,  or  is  not  necessary  to  the  preservation  of  the  land,8 
and  he  who  has  so  erected  it  have  acquired  no  particular  right 
upon  it, ^ the  actio  pluvia  arcenda  lies  against  any  owner  in 
possession,  and  utiliter  against  the  usufructuary,10  for  demoli- 
tion of  the  obstruction,  or  caution11  from  all  those  who,  ex- 
changing situations,  have  a right  of  action.18  Against  the 
offender  being  in  possession,  it  Ties  for  alteration  of  the  work  at 
his  own  expense ; but  it  only  lies  against  the  possessor  as  such, 
for  alteration  to  be  made  at  the  expense  of  the  plaintiff.13 


* P.11,  3,28;  P.  39, 3»*»  §8* 

4»  17,  h P.  10,  1,  2,  S 1; 

Id.  3. 

• ? £ 39>  3>  § ult.;  P.  40,  7,  21,  pr. 

. . p-  39>  3>  a,  § b *3»  *7  5 M.  6, 
S ®»  7 > Id.  14,  § 23  ; Cic.  Top.  9 ; pro 
Mur.  95  Jac.  Goth,  ad  L.  L.  xu  Tab. 
ab.-7i  P.43,  8,9. 

Aggenus  de  contror.  agror.  p.  745 
Simplicius,  p.  76. 

8 Leyser  de  aqtue  plur.  arcend.  act. 
VOL.  III. 


C.  Winkler  de  eod.  arg.  Spec.  1 5 Lips. 
1780 5 Westphal.  1.  c.  § 439-86. 

T P-  39.  3,  ».  § *7- 
•Id.  1, §3, 45  Id.i,  Jo. 

»Id.  1,4  135  Id.  2,  J 3,  § 4i  Id- 
19,  »0,  23. 

10  P.  39»  3.  3.  Hi  Id.  22. 

" Id.  14,  $ 3- 

18  Id.  22  ; Linde  Zeitsch.  5 to!.  3 HR. 
n.  22. 

” P-  39»  3, 4,  §*.3»  Id-5- 
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Actio  Faviana 
ct  Calvisiana. 


Summary  of 
this  action. 


Condictio  dc  co 
quod  certo  loco 
dare  oportet. 


4S2 

Indemnity  can  only  be  demanded  when  the  damage  has  accrued 
after  the  water  has  been  admitted  j1  nevertheless  advantage  may 
be  taken  of  the  interdict,  out  vi  aut  clam , and  where  the  period 
for  moving  the  interdict  has  expired  by  the  actio  de  dole , for 
indemnity,  and  the  id  quod  interest .2 

If  a landed  estate,  or  an  innoxious  work  upon  it,  become 
dangerous  to  another  by  natural  accident,  the  possessor  can 
be  reached  utiliter  at  least  by  this  action,  to  the  extent  of 
his  being  compellable  to  permit  the  plaintiff  to  make  the  repair 
at  his  own  cost  and  charges.* 


§ 2181. 

Freedmen,  being  under  the  obligation  of  leaving  their  patrons, 
as  their  quasi  parentesy  a certain  legal  share  of  their  property  by 
will,  often  evaded  this  law  by  alienating  some  part  privately,  so  as 
to  bring  it  within  the  centenary,  in  which  case  they  were  said  to 
have  alienated  in  fraudem  legis ; or  should  it  still  be  above  an 
hundred  sesterces,  they  were  said  to  have  alienated  in  fraudem 
patroni . In  the  first  case,  the  alienation  was  void  ipso  jun>  » 
the  latter  the  portion  alienated  could  be  recalled  by  the  patron.4 

There  was,  therefore,  a remedy  for  that  which  the  libertus  had 
done,  dolo  malo  (but  not  for  that  which  a fraudulent  acceptor  had 
received  from  the  libertus),5  so  that  he  might  have  less  than  the 
patron  could  have;  where  the  freeman  died  testate,  the  patron 
had  his  actio  Faviana y but  where  intestate,  his  actio  Cahnsiana 
against  every  possessor,  even  against  him  who  had  acted  in  good 
faith,  and  his  heirs,6  for  the  restoration  of  all  the  things  alieinted 
in  fraud  of  the  patron,  with  all  accessions,  or  in  default  of  such, 
their  value  {id  quod  interost)y  or  so  much  as  the  patron  should 
swear  to  in  the  cause. 


§ 2182. 

The  condictio  de  eo  quod  certo  loco  {dare  oportet)  becomes  super* 
ftuous,  if  the  contract,  out  of  which  the  debt  arise,  be  bona  pti} 
because  in  such  case  the  pactum  in  continenti  adjectum  produces  an 
action  on  the  contract  to  which  it  is  so  annexed*7  thus  giving  the 
judge  an  oportunity  of  estimating  that  which  the  one  party  is 
under  the  obligation  of  rendering  or  doing  {dare  facere ) to  the 
other.  On  the  other  hand,  if  the  pactum  be  adjectum  to  a con- 
tract stricti  juris , it  gives  a remedy  by  exception,  although  no 
right  of  action,  nor  can  the  judge  then  adjudicate  on  anything 
beyond  the  subject  matter  of  the  contract : as  when,  for  instance, 

•ld.M6,*8.  5 P.  38*5»  1. 44-  _ 

2 Id  *4,  pr.  § 3 ; Hasse  in  Sav.  Zeitsch.  • Id.  1,  $ 26  ; Id.  1,  ^ ull. ; Id.  a * Ji 

3 toL  p.  53-73.  ^ I. 

* p-  39>  3.  >>  § “I*,  i Id.  *,  $ 5>  7 P-  *3>  3.  7>  Pr- 

* P.  37,  »4.  •*» 
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a debtor  who  may  have  promised  payment  at  Ephesus,  is  sued 
in  th t forum  ^ Rome,;  neither  does  any  action  lie  in  favor  of  the 
creditor  as  against  the  debtor,  except  he  chance  to  come  to 
Ephesus,  partly  [because  the  latter  had  never  promised  to  pay  at 
Rome,  and  partly  because  the  exceptio  pluris  petitionis  ratione 
hei  is  competent  to  the  defendent  in  such  an  action.1  Where- 
fore, because  the  debtor  may  in  such  case  evade  his  obligation, 
by  avoiding  the  place  at  which  he  promised  to  pay,  the  praetor 
introduced  this  conduction  upon  the  principle  of  equity.* 

It  is  nevertheless  not  termed  special,  but  is  adjective  in  its 
nature,  since  the  creditor  can  sue  the  debtor,  obligated  to  pay  at 
Ephesus,  there  by  a condictio  certi  ex  mutuo , ex  stipulatu , or  actio 
de  constituta  pecunia , and  anywhere  but  at  Ephesus  ex  mutuo , ex 
stipulatu y de  constituta  pecunia , or  de  eo  \ quod  certo  loco . 

This  action  can  be  brought  by  the  creditor  in  the  Jorum  domi - Forum  domi- 
cr/#s  only,  and  is  beneficial  to  the  debtor  not  only  m respect  of . c,Ui* 
that  which  he  promised  to  pay  in  another  place,  but  on  account  of 
any  interest  that  he  may  possess  in  not  paying  in  such  place  ;4  for 
in  this  case,  the  question  of  the  forum  loci  contractus  does  not  arise, 
because  the  action  is  ex  stipulatu , or  ex  mutuoy  without  the  addi- 
tion quod  certo  loco ; just  as  little  does  that  of  the  forum  delicti 
arise,  or  of  the  rei  sita , because  the  action  is  neither  ex  delictoy 
nor  in  remy  nor  of  the  forum  prorogatae  jurisdictionis , because  here 
he  claims  there  where  the  defendent  may  be  sued  against  his  will ; 
this  action  must  then  be  brought  in  the  forum  domicilii ;5  and 
no  action  is  here  granted  for  a thing  not  due  in  a certain  place, 
nor  for  an  act  not  performed  certo  loco.6  The  action  will  lie  for 
anything  not  rendered  upon  a stricti  juris  contract.7  The  default 
of  the  debtor  extends  to  the  surety  or  heir,  whose  obligation  is 
thereby  only  perpetuated,  but  is  not  increased.8 

The  office  of  the  judge  is  to  compell  the  debtor  to  the  payment 
of  that  which  he  has  promised  but  with  respect  to  any  adjec- 
tive part  of  the  contract,  to  ascertain  by  arbitration  what  it 
is  worth  to  the  plaintiff  not  to  accept  the  money  nor  the 
thing  in  the  place  in  which  it  was  appointed  ( constituta ) to  be 
paid,10  or  rendered.11 

This,  then,  is  a praetorian  action,  personal  and  of  an  adjective  Summary  of 
nature,  arbitrary,  institutable  in  the  forum  domicilii  by  him  to  this  action, 
whom  it  is  competent  in  a given  place  on  a contract  strict v juris y 
and  to  his  heir,  against  him  who  does  not  pay  that  which  he  owes, 


33* 

P- 13.  4>  *• 

1 If  it  be  question  of  an  act  (factum),  if 
wch  act  be  performed  in  another  place  it 
is  no  longer  the  same  act.  P.  50,  16, 
J*$ ; P.  13,  4,  a,  § 5 ; vide  Huber  Prae- 
iit* ad  P.  13,  0 2,  4 6 ; for  further  upon 
thi^btilty,  P.5,  ,,43. 

P*  *3»  3*  1»  Pr*  ^ 1 i C.  3»  *8,1. 


5 Struv.  Exerc.  18,  69. 

*1-  3t«5»§7- 

7 P-  13»  3»  $ 1 > M.  5 Sc  67,  § 1 5 

P-  *3»  St  l6>  ^ i- 
1 P.  3,  4,  8. 

9 P.  13»  3>1&8- 

10  Id.  2,  pr.  § i J Id.  3 ; C.  3,  18,  1. 
n P-  *3»  3»  ?i  Pr* 
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When  the 
action  will  not 
lie. 


Pluris  petitio. 


Excess,  Re, 
Tempore,  Loco. 

Re. 


Tempore. 


Loco. 


his  heir  and  surety  for  payment,  and  the  id  quod  interest , but 
against  him  only  for  the  payment  of  so  much  as  the  debtor-in- 
chief  oWes. 

This  action  will  not  lie  if  the  defendent  be  clearly  not  in  de- 
fault, as  when  he  has  deposited  the  money  in  the  place  appointed ; 
or  promised  to  pay  forthwith  5 1 where  the  place  of  payment  is  in 
the  discretion  of  tne  debtor  5 2 or  where  the  creditor  have  received 
the  money  after  the  default  without  protest,  because  he  is  then 
taken  to  have  remitted  the  id  quod  interest  to  his  debtor.3 

§ 2183. 

A plaintiff  is  said  plus  Mere  quam  is  habet  obligationis  jure , 
when  sued  for  more  by  tne  form  in  which  his  declaration  or 
intentio  is  framed,  than  ne  has  a right  to  receive  and  have,  and 
in  such  case,  according  to  the  common  law,  he  lost  his  suit ; 
the  praetor,  too,  under  such  circumstances,  evinced  considerable 
reluctance  in  granting  a new  trial  (restitutio),4  on  account  of  the 
presumption  of  fraud,  except,  indeed,  in  die  case  of  a minor, 
under  twenty-five  years  of  age,  for,  in  cases  of  non-age,  the 
praetor  allows  him  to  shew  cause,  alleging  his  youth. 

For  a major  to  obtain  the  restitutio , such  cause  is  required  to 
be  shewn  as  would  even  justify  the  error  ,in  a very  careful 
man j for  instance,  in  the  case  of  a plaintiff  suing  for  the  whole 
of  a legacy,  duly  left  to  him  by  will,  but  which  is  shewn  to  have 
been  reduced  by  codicills  made  subsequendy,  or  by  other  bequests 
to  other  persons,  or,  by  the  deductions  to  be  made  in  virtue  of 
the  Falcidian  law,  of  the  sort,  that  he  apparendy  sues  for  more 
than  his  proper  share. 

Suit  may  be  for  the  recovery  of  an  excessive  sum,  either  in 
respect  of  the  thing  itself,  the  period,  the  place,  or  the  cause. 

The  excess  is  in  respect  of  the  object,  re ; when,  for  instance, 
he  who  has  a claim  for  five  or  ten  aurei , seeks  to  recover  ten  or 
twenty ; or  when  he  to  whom  an  object  belongs  in  part,  claims 
by  his  declaration  the  whole,  or  a part  greater  than  that  which 
is  his  just  due. 

The  excess  may  be  in  respect  of  time,  tempore , as  in  the  case 
of  suit  brought  before  the  arrival  of  the  period  at  which  the 
obligation  becomes  operative,  or  before  the  condition  is  fulfilled* 
on  which  the  right  to  sue  depends,  the  maxim,  in  cases  where 
payment  is  to  be  made,  being  qui  tardius  solvit , minus  sohert 
videtur ; hence,  anticipating  a claim  is  equivalent,  to  say  the 
least  of  it,  to  claiming  it  without  an  allowance  for  discount 

The  claim  may  be  excessive  in  respect  of  place,  loco , where 
the  plaintiff,  having  stipulated  for  the  payment  at  a certain  place, 
claims  it  at  another  and  different  place,  without  mention  of  that 

1 P.  13,  3>  4*  § 1*  3 Id*  ult.  in  fin. 

* Id.  1,  ^ »,  3,  4.  4 I.  4,  6,  § 33. 
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at  which  he  stipulated  that  he  should  receive  it,  as  if  the  stipula- 
tion run  Ephesi  dare  spondeo , and  the  payment  be  received  at 
Rome,  because  the  defendent  may  have  had  a particular  object 
in  stipulating  that  he  should  pay  at  Ephesus.  Here  the  question 
of  the  utilitas , or  beneficial  interest,  arises ; since,  in  the  case  of 
merchandise  or  agricultural  products  especially,  the  value  may 
vary  considerably  at  one  or  the  other  locality,  and,  in  like  manner, 
money  may  produce  a higher  rate  of  interest  at  one  than  at  the 
other  place.  The  praetor,  however,  will  support  an  action  in 
which  the  claim  in  the  declaration  runs  on  all  fours  with  the 
stipulation. 

The  claim  is  excessive  in  respect  of  the  cause,  causay  when 
die  plaintiff,  having  stipulated  in  the  alternative,  elects  between 
the  two  things  agreed  to  be  rendered ; thus  he  is  said  causa 
plus  petere  quam  is  habet  obligationis  jure%  who  deprives  the 
debtor  of  his  election  by  the  manner  in  which  his  intentio 
is  framed ; for  if  the  stipulation  be  Sestertium  X Milia  aut 
bminem  Sticbum  dare  spondes , and  he  may  demand,  specifically, 
cither  of  these,  the  money  or  the  slave ; for  although  he  may 
claim  that  which  is  the  lesser  in  value,  he  may,  notwithstanding, 
appear  to  the  defendent  to  be  seeking  that  which  is  greater, 
because  he  may  be  better  able  to  render  that  which  has  not  bee/i 
than  that  which  has  been  demanded,1  and  the  plaintiff  thereby 
deprives  the  defendent  of  the  election  which  is  his  right. 

In  like  manner,  if  the  stipulation  be  for  a genus , as  purple  gene- 
rally, and  the  plaintiff  claim  a species , as  Tyrian  purple  specifically ; 
or  where  he  has  agreed  for  wine  generally,  and  claims  Campanian 
wine  specifically,  the  rule  is  the  same,  notwithstanding  the  thing 
sought  may  be  of  inferior  value. 

The  same,  too,  applies  if  the  plaintiff  has  stipulated  for  a slave 
generally,  and  then  claims  Stichus  specifically,  although  he  be  the 
Worst  slave  of  the  household,  because  the  rule  is,  that  the  intentio 
'ttust  be  framed  in  accordance  with  the  stipulation  in  the  alterna- 
tive, in  order  that  the  defendent,  not  the  plaintiff,  may  exercise  the 
J%ht  of  election,  he  being  the  onerated  party. 

But  in  actions  for  a res  incerta , more  cannot  be  claimed  than 
it  due,  because,  when  a certain  quantity  is  not  sought,  but  the  suit 
it  for  a praestation,  /.  *.,  a dare  facere , an  excess  cannot  be  under- 
stood; and  the  same  is  law,  when  the  action  is  brought  for  the 
^ascertained  portion  of  a certain  thing, — as  when  an  heir  brings 
suit  for  an  unascertained  portion  of  a landed  estate  in  which 
he  may  be  interested,  but  this  species  of  action  is  given  in  very 
few  instances.2 

This  was  law  up  to  the  period  at  which  it  was  circumscribed 
by  a constitution  of  the  Emperor  Zeno,3  which  enacted  that,  in 
all  cases  in  which  more  was  sought  to  be  recovered  than  was  due. 


1 Gaius  4,  § 53.  a Gaius  4,  § 54.  * $ *143,  h.  op. 
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which  do  not 
lie  in  solidum. 


and  any  damage  accrued  from  such  claim,  the  defendent  could  de- 
mand that  the  plaintiff  should  be  mulcted  in  triple  damages  for  the 
attempt  to  extort  more  than  that  to  which  he  was  justly  intituled. 


$ 2184. 

If  the  plaintiff,  on  the  other  hand,  seek  less  than  the  truth,1  he 
runs  no  danger,  and  is  exposed  to  ho  risque,  because  he  is  allowed 
to  amend  his  declaration,  or  having  ascertained  the  fact  may  assign 
him  the  Whole  instead  of  half  the  sum  he  sued  for,  or  ten  aurei 
instead  of  five.  And  in  like  manner  in  an  alternative  cases  as 
where  he  claimed  the  slave  Erotes,  instead  of  Stichus  , or  where 
he  erroneously  claimed,  in  virtue  of  a testament,  that  which  was 
due  to  hm  by  stipulation. 

$ 2185. 

In  some  actions  that  which  is  due  is  not  sued  for  m 
solidum. , but  partially  in  solidum  and  partially  for  less,  as  in  the 
case  of  the  peculium  of  a filius  familias , or  slave.  For  if  there  be 
not  less  in  the  peculium  than  is  claimed,  the  lather  or  master  is 
condemned  in  solidum  j but  if  there  be  less,  the  judge  gives  his 
judgment  to  the  extent  of  such  peculium . 

In  like  manner  in  dotal  suits,  the  husband  is  condemned  to  the 
wife,  in  so  much  as  his  means  allow.  Thus,  if  his  means  be  equal 
to  the  dos%  he  is  condemned  to  pay  in  solidum  ; but  if  not,  then 
in  so  much  only  as  his  means  allow.  A dos  may,  too,  be  lessened 
by  the  jus  retentionis , on  account  of  necessary  expenses  incurred 
on  the  dotal  property,  whereby  the  dos  is  allowed  to  be  diminished. 
In  like  manner,  if  any  one  sue  his  father  or  patron,  or  a partner 
his  fellow  partner,  the  defendent  is  not  condemned  to  pay  beyond 
his  resources  ; and  tbe  same  applies  to  actions  on  gifts. 

The  admission  of  compensationes , or  sets  off,  usually  reduce  the 
claim  of  the  plaintiff.  Hence,  on  balancing  the  claims  against 
the  sets  off,  the  residue  is  the  sum  for  which  the  plaintiff  is  to  have 
judgment.  This  question  of  set  off  has  already  been  sufficiently 
«hsciissed.* 

There  are  also  two  other  modes  of  reducing  the  amount  due  to 
the  debtor  by  the  beneficium  competentia  and  the  beneficium 
cessionis ,3  both  of  which  have  already  been  treated  of.  The  first 
consists  in  the  right  of  the  debtor  to  retain  a bare  subsistence,  and 
the  latter  is  equivalent  to  the  transfer  of  property  and  rights,  in 
satisfaction  of  a creditor's  demand,4  and  be  who  has  thus  ceded  his 
property,  if  he  afterwards  acquire  anything,  may  be  again  sued  by 
his  creditors,  according  to  his  ability,  but  cannot  be  condemned  in 
solidum .* 


1 r.  4, 6,  § 34. 

3 § 1844,  h.  op. ; $ 2170,  h.  op. 
3 §>744* 


4 § >754,  k-  op* 
* *•  4,  6,  § 40. 


Digitized  by 


Google 


ACT.  PERS. — MINOR  PETIT. — IN  SOL. — REC0NV.  487 


§ 2l86. 

The  reconventio  fs  a mutua  petitio  of  the  litigant  parties  before  Recondendo  or 
the  same  judge,  upon  the  principle,  that  that  which  is  justice  for  mutua  petitio, 
the  actor  is  also  justice  for  the  reus.1 

This  cross  action  can  be  instituted  at  any  time,  even  after  the 
litis  contestation  and  lies  in  all  cases,  so  that  the  conventio  and  recon- 
ventio can  be  tried  simultaneously  : but  the  fact  of  the  suit  having 
been  disposed  of  is  no  impediment  to  a reconventio  being  brought.3 

1 P.  1,  1,  II,  § I.  * C.  7,  45,  14 ; Nov.  69,  2.  * C.  9,  35,  10. 
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Transactioni 
with  those  who 
are  under  the 
control  of 
others. 


Actio  de 
peculio. 


TITLE  IX. 


Quod  cum  eo  qui  in  Aliena  Potestate  est  Negotium  Gestum  este  Dicitur — Agende— 
Actio  de  Peculio— Senatus  Consultum  Macedonianum — Actio  quod  Jussu — Aedo 
Tributoria — Actio  de  in  Rem  Verso— Actio  Exercitoria— Actio  Institoria— Aedones 
Noxales — Actio  de  Pauperie — Actio  de  Pactu  Pecorum — Actio  ex  Edicto— Pignondo 
sive  Inclusio  Animalis — Impounding. 


§ 2187. 

Personal  actions  accrue  either  out  of  an  obligatory  fact,  which 
may  be  termed  a mediate  origin,  or  from  equity,  which  origin  may 
be  termed  immediate.  But  there  is  a still  more  remote  cause, 
which  will  give  a ground  of  action, — that  which  arises  out  of 
agency  expressed  or  implied  by  law.  Thus,  if  a bargain  of  sale 
be  concluded  with  the  son,  by  direction  of  the  father,  it  is  said  to 
be  emptio  quod  jussu , but  if  with  the  factor  of  the  principal  of  a 
commercial  concern,  it  is  termed  emptio  institoria . All  these  are 

styled  contracts  adjecta  qualitatis ; and  there  may  be,  upon  such 
contracts,  actiones  empti  exercitoria , institoria , tributoria , tributoria 
de  peculio , and  de  in  rem  verso . 


§ 2188. 

When  the  father  or  master  has  given  the  son  or  slave  a pecuDure 
profectitiumf  the  person  to  whom  the  potestas 2 actually  or  formerly 
belonged  can  be  sued  in  an  actio  de  peculio , restricted,  however, 
in  so  for,  that  if  he  be  neither  in  dolo , nor  have  inriched  himself  by 
the  transaction,  his  liability  too  is  limited  to  the  extent  of  foe 
peculium .* 

The  obligation  must  arise  out  of  a contract,  from  which,  how- 
ever, gifts  as  a rule  are  excepted,  and  such  debts  as  have  been 


1 S 43°i  5*8,  1038-9, 1040^1046, 

h.  op. 

»P.  15,  1,  *j  Id.  19,  ij  Id.  *7, 
$ 2,  8 ; P.  41,  1,  io,  as  to  the  particular 


instance;  P.  15,  x,  8s,  pr.  § 1#  ffl0fC 
especially. 

* F.  C.  Keller  ad  L.  C.  ex  duobui,  3» *> 
pr.  $ x,  de  peculio,  Goctt.  1822. 
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contracted  by  a son  on  the  credit  of  his  peculium  castrense ,*  or  have 
accrued  out  of  such  obligations  as  descend  from  obligationes  quasi 
ex  contractu^  or  have  been  transformed  into  an  obligatory  shape.* 

This  action  does  not  attach  on  the  other  species  of  peculia , 
although  the  son  be  personally  liable  in  respect  of  property  not  in 
the  usufruct  of  the  father.3  The  defendent  may  undoubtedly  de- 
duct, in  the  first  instance,  his  own  claims,  however  bad  they 
may  be ; as  also  the  claims  of  those  subject  to,  or  dependent  upon 
him,  and  of  his  copartners,4  before  paying  over  the  balance  to  the 
creditor. 

If  he  retain  the  peculium  after  the  extinguishment  of  the  pater- 
nal' authority,  the  action  is  available  against  him  a year  only, 
if,  indeed,  it  be  not  limited  by  some  other  provision  to  a still 
shorter  term.5  But  if  he  do  not  retain  it,  this  action  can  un- 
doubtedly be  directed  against  him  during  the  first  year,  in  respect 
of  the  peculium  castrense , falling  in  jure  occupationis ,6  or  now  only 
in  the  capacity  of  heir.7 

The  actio  de  peculio  is  praetorian,  and  of  an  adjective  nature,  Summaiy  of 
arising  out  of  any  contract,  but  not  out  of  a delict,  in  which  the  thi#  action* 
father  cannot  be  supposed  to  concur.  It  is  competent  to  those 
who  have  contracted  with  a filius  familias , or  a slave,  and  lies 
against  the  father  or  master,  peculio  tenus , less  the  claims  of  the 
father  or  master,  which  may  be  first  deducted,  so  long  as  there  be 
no  fraudulent  alienation  on  the  part  of  the  father  or  master.8 


§ 2189. 

All  obligations  both  of  the  father  and  son  are  considerably  restricted  Restriction  of 
by  the  Sctm.  Macedonianumf  which  provides  that  the  creditor’s  and* 

action  for  an  advance  of  money  to  the  son,  can  be  successfully  wnt  ^ thc 
met  by  an  exception  on  the  part  of  the  father  and  son,10  which  ex-  Sctm.  Mace- 
tends  to  all  contractus  Mohatree  concluded  with  the  intention  of  donunum* 
evading  if.11 

A lexy  passed  under  Claudius,  rendered  illegal  all  transactions 
concluded  for  the  then  period  provisionally  only,  but  to  become 

mann  dc  Set.  Mac.  Tub.  1668  $ C.  A.  Tan 
Wachendorf  de  Set.  Mac.  Traj.  ad  Rhen. 

1730  y B.  H.  Reinold  ad  Set.  Mac.  Fkft. 

1715,  Hal.  1740  (op.  p.  I.  13)  5 C.  G. 

Hiibner  ad  Set.  Mac.Lips.  1 798.  As  to 
the  question  of  whence  the  name  is  de- 
rWed,  II  Scherz  Diss.  11,  de  Mac.  Scd 
denom.  ©rig.  Arg.  1732-4  $ Gliick  Cook 
14  toI.  § 898. 

10  P-  >4.  6.  ft- 

" 3»  $ 3 5 M.  7,  pr.  $ 3 } Stryk 

cantel.  contr.  S.  a,  if  1,  § 31 ; Lauter- 
bach  Coll.  L.  14,  t.  6,  § 13  j From  mann 
L c*  § *5, *6, 27. 

3 * 


»»  4 *5  M*  3»  § >*»  >9» 

S “it- i Id.  ai,  pr. ; Id.  27,  § a;  Id.  3a, 
7uk-i  Id.  36. 

*4  5**.  I».  op. 5 P.  a,  14,  a8,  $ aj 
r‘  *5»  ».  3.  $ "5  P-39>  5» 7>Pr-5  P* 
♦9, 17, 18,  $ 5 5 P-  3.  5»  »4t  P.  >6»  b 
7 * » 7» 41 5 P*  45»  *»  49* 

J l~  *5»  1. 1,  % 6. 

, . p>  ♦>  7,  $ 45  P.  *5»  b 9,  § a,  4; 
Id.  ix. 

15,  2,  1,  pr. § 27  ; Id.  2,  pr. 

»v  49,.,7>  I7,pr% 

’ Voet.L.  15,8.  z,f  5. 

f.  15,  1,21*36. 

I in  * 4 1538,  h.  op.  j J.  A.  From- 
VOL.  III. 
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operative  on  the  father’s  death;1  and  the  Sctm.  Macedonian**, 
passed  under  Vespasian,  allowed  generally  a perpetual  exception 
to  lie  in  all  actions  for  money  loans  to  filii  familias .* 

This  law  is  general,  so  that  the  station  or  sex  of  the  filius  fami- 
lias or  of  other  parties  made  no  difference  ;3  but  it  does  not  extend 
to  the  peculium  castrense  or  quasi  castrense ,4  in  respect  of  which 
the  filius  familias  is  looked  upon  as  sui  juris ; nor  if,  being  std 
juris , after  contracting  the  debt,  he  shall  have  acknowledged  it.3 
This  Sctm .,  it  has  already  been  observed,  does  not  apply  to  other 
than  loan  transctions,  mutua  pecunia  ; nor  indeed  to  those  where 
the  thing  for  which  credit  is  given  is  not  money,  provided  the 
transaction  be  not  tainted  with  fraud,  such  as  obtaining  a loan  by  die 
medium  of  a fictitious  sale  ;6  nor  does  it  signify  whether  the  kna 
is  or  is  not  to  bear  interest,  nor  whether  the  creditor  be  a private 
individual  or  a civitas  J 

The  money  must  neither  have  been  borrowed  jussu  patris , ner 
be  in  rem  suam  versa  f which  it  cannot  be  said  to  be,  so  long  as  the 
money  is  the  son’s ; neither  must  the  father  have  subsequently 
ratified  the  transaction ; 9 nor  the  son  have  been  the  institor  or 
business  manager  of  his  hither,  and  his  creditors  have  brought 
themselves  within  the  scope  of  the  law  ;l°  nor  if  the  money  had 
wiped  off  another  valid  debt.11 

The  exception  given  by  the  Sctm.  is  perpetual,  and  competent 
to  the  hither  and  son ; whence  it  is  easily  conceivable  that  a 
creditor  can  neither  vindicate  money  still  unexpended  and  there- 
fore in  existence,  nor  condict  it  where  consumed.12  Money  al- 
ready paid,  however,  cannot  be  recovered  by  this  Sctm .,u  which  only 
gives  an  exception14  to  the  hither  and  son,  or  to  the  former  only 
if  the  latter  have  fraudulently  represented  himself  as  sui  juris  ;1S  but 
if  these  be  correi  credendi , the  knowledge  of  one  of  the  truth 
affects  the  others  ; 16  but  to  both,  although  they  have  renounced  its 
benefits  on  oath,  and  to  their  heirs,  sureties,  and  mandataries 
but  if  the  son  have  paid  out  of  funds  not  under  his  cqntrol,  the 
father  can  vindicate  the  money,  and  bring  a condictio  sine  causa  for 
that  which  has  been  consumed  before  or  even  after  the  litis  an- 
tes tat  io  ; nay,  it  may  be  made  available  even  in  stay  of  execution.10 

1 Tac.  An.  n,  13. 

* P.  14,  6,  1,  pr. ; Suet.  Vesp.  ii; 

I-  4>  7fb  7- 

*P.  14,6,  i,  § ult.;  Id.  9,$  2;  Id. 

14  $ C.  4>  pen.  ^ 1. 

4 P.  14,  6,  1,  § j } Id.  2. 

* C.  4,  28,  2 j P.  14,  6,  7,  $ oh.  i Id. 

9>  fu 

*Id.  3»$3»  W*  7»  § 35  C.  4,28,  3; 
telling  goods  to  a fil.  fa m.  and  repurchasing 
them  for  a certain  price. 

* Id.  15. 

1 Id.  7,  $ 12  5 compare  with  9,  § a 5 P. 

<5>  3t  3»  § * i Id*  5>  § 3 » D°nell.  L- 


contra  Voet.  h.  t.  $ 5 5 CocceE h*t 

I.  7,  § 12,  $ 15;  Id.  16  j C.  4* 

,§  11. 

» b J4* 

4,  28,  pen.  pr. 

'.  14,  6,  10 } P.  12,  6, 40. 

>.  14,  6,  7,  pr.  § 4,  ioj  Id.  xi. 

4,  I- 

J.  4,  28,  I,  2;  P.  14,6,  3,  pM1» 
§7-  . 

9»  § 3-  ; r . 

i.  11 5 Puf.  t 2,obs.  1715  Sen»»4 
156,  Bed. 
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But  it  is  neither  available  by  the  pupill,  nor  the  minor,  nos  by 
him1  who  trusted  th s felitv  familia,  in  consequence  of  an  excusable 
error.8  It  amount?  to  a tacit  admission  of  the  whole  debt  where 
the  son  has  paid  part  of  it  on  account,  which  is  equivalent  to 
giving  security*  or  to  the  admission  of  a part  of  it*  by  giving  a 
pledge  which,  however,  makes  the  debt  good  up  to  thd  value  of 
the  pledge  only.3 

When  the  lender  is  under  tutors  or  curators  who  consent,  the  Effect  of  the 
remedy  is  restitutio  in  infegnmi  but  if  he  have  done  k without 
authority,  the  loan  is  void,  and  can  he  condtoted  back  upon  that  cm^b^the 

ground.4  content  of  tutor 

When  both  the  lender  and  loanee  are  under  age,  the  interest  of  or  ******* 
him  is  to  be  preferred  who  seeks  Jo  ward  ofF  an  evtL 5 

The  son  himself,  even  when  his  father’s  heir  cannot  recover, 
whether  he  have  paid  in  error  or  not  \ and  this  equally  applies  to 
the  father,  if  he  himself  have  vyktingly  or  erroneously,,  or  the  son 
have  erroneously  paid  the  money.6 


§ 2190. 

Jussus  is,  generally,  a command  to  one  under  the  control  and  Nature  of  the 
authority  of  the  person  issuing  it,  to  perform  some  act.  8uch  Jumu 
jussus  is  competent  inter  vivos ; by  will,  testatio ; by  message, 
per  nuntium ; by  letter,  per  epistolam ; or  orally,  verbis  J It  may 
be  applicable  to  acts  generally,  or  to  some  particular  act  only;  it  . 
may  precede  the  act,  in  which  case  it  is  a jussus  in  its  strict  sense ; 
or  it  may  succede  it,  in  which  case  it  is  more  properly  a rati* 
habitio  or  ratification,  and  then  the  actio  quod  jussu  will  lie  ; but  if 
the  person  authorizing  have  no  knowledge  of  the  contract  entered 
into  by  his  son,  then  the  action  against  the  father  cannot  lie  on  the 
command,  but  must  be  brought  dt  in  rem  verso ; hence  it  will  be 
accessary  to  treat  these  two  actions,  in  some  measure,  conjointly 
with  the  tributoria  and  de  peculio . 

The  formula  of  the  actio  quod  jussu  appears  to  have  been — Actio  quod 
Judex  esto . Si  paret  A . Agerium  Sticho  N.  Negidii  servo  ipsius  )'mu* 

N.  Negidii  jussu  C aureos  credidisse  Numeriumque  Negidium  A 1 
dgerio  C eo  nomine  dare  oportere ; judex  N.  Negidium  A . Agerio 
C condemna  ; si  non  parety  absolve. 

By  the  actio  quod  jussu , the  father  can  be  sued  for  the  whole  Operative  effect 
amount,  when  he  has  authorized  the  son  to  contract  an  obligation  of  the  actio 
in  respect  of  his  affair^,  or  has  induced  third  parties  to  enter  quo  JUWU# 


1 M.  3,  * *.  * Id 

'*•  74,  6,  7,  $ 15,  16 ; 1 
Cluck  1.  c.  14  vol.  § 901 ; Gn 
kcht.  1 voL  n.  1 ; F.  Joppert  d< 
hi*  fun.  sui  jur.  fac.  tacite  ag 

*77!i*  *♦»  *5* 

_ *•  14,  6,  j,  pr.  fj  1,  *}  Bo 
D.  cod.  ^ 5. 


‘ Thib.  1.  c.  $ 86. 

* P-  »4.  6.  7,  § ; H-  9.  $ 4>  J5  Id- 

iot c-  I2>  >>  *4»  p-  I2>  6>  l6>  7 9 > 
Id.  40;  Cocccii  L.  14,  t.  6,  qu.  13  ; Ki- 
tor.qu.jur.  L.  3,qu.  lo,  n.  3 ; Frommann, 

ni  ; Rosshirt  Zdtschr.a,  hft.  p.  147- 153. 

P-i5.4.i»^«- 
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into  business  transactions  to  this  end.1  This  action  is,  however,  ab- 
sorbed by  the  institution  of  either  the  actio  tributoria  or  de  peculio ? 

The  mandatum  of  the  father  or  master  is  equivalent  to  a jussus; 
the  subscription  of  the  master  to  the  obligation  of  his  slave  is 
equivalent  to  a jussus , although  he  cannot  give  security  for  him, 
and  his  doing  so  will  not  be  construed  into  a jussus , because  he 
cannot  intervene  as  a stranger.3  A pupill,  being  a dominus , cannot 
contract  jussus  without  his  tutor’s  authority  ;4  where  a fnictuary 
have  contracted  jussu  with  a slave,  though  he  be  his  whom  he 
serves  bona  fide , an  actio  quod  jussu  lies  against  him. 

If  credit  have  been  given  to  the  slave  of  a pupill  by  the  con- 
sent of  the  tutor,  he  is  liable,  if  it  be  to  his  benefit.5  Lastly,  if 
any  one  contract  with  the  slave  of  another,  and  afterwards  pur- 
chase such  slave,  the  action  is  extinguished  by  consolidation. 

The  modern  law  of  Justinian  has  not  superseded  this  action, 
although  it  is  no  longer  required,  inasmuch  as  the  father  can  be 
reached  as  principal  debtor  by  the  general  condiction,  in  cases 
where  the  conditions  of  the  actio  quod  jussu  are  present.6 
Snmmary  of  Hence  the  actio  quod  jussu  is  praetorian  and  adjective,  com- 
thi*  action.  - petent  to  him  who  has  contracted  with  a filius  familias  or  slave 

acting  under  the  command  of  the  father  or  master,  against  the 
father  or  master  in  solidum . 


§ 2191. 

Actio  tributoria.  If  the  father  have  permitted  the  son  to  trade  with  such  wares  as 
are  included  in  his  peculium  profectitiumj  he  is  obligated  by  the 
contracts  of  his  son,  and  what  are  equivalent  thereto,  without  any 
preference  for  his  own  claims,  and  must  submit  to  the  son’s  pear 
Hum  profectitium  being  distributed  pro  rata , and  to  taking  his  share 
according  to  the  relative  goodness  of  the  wares,  and  extent  of 
the  claims.8  Should  any  oversight  have  occurred,  the  person 
damnified  must  seek  his  indemnity  from  him  who  received  a sur- 
plus. If,  however,  the  plaintiff  charge  the  father  with  a fraudulent 
favoritism,  he  can  take  his  remedy  by  the  actio  tributaria , for  the 
damage  caused  him the  action  will  also  lie  for  a fraudulent 
refusal  to  make  a dividend.10 

The  formula  appears  to  have  been — Judex  esto . Si  paret  J* 

' Agerium  peculiares  Stichi  servi  merces  ex  Edicto  non  distribuisse , Ot 
quantum  minus  tributum  sity  quantum  debuerit : judex  tantum  / 
Agerium  N,  Negidio  condemna ; si  non  paret , absofoe. 


1 Thib.  Syst.  d.  P.  R.  4 »65  5 P.  15, 
4.  1»  § 1 i Id-  S»  Pr-  5 ♦.  7»  h > i P-  >4» 

15,  2,  pr. ; contra  Hilgard  tr.sur  lea  dona- 
tions entre  viis.  etc.  Cobl.  1812,  p.  75,  as 
to  the  decision  of  P.  15,  4,  1,  4 3,4; 
Gliick  Pand.  14  voL  p.  428. 

*P-  >4»  4»  9»  § »!  P-14.S>4.$5» 
Lauterbach,  Coll.  L.  15,  t.  4,  $ jo,  goes 
further. 

*m.  i,  §4, 5. 

* «•  >.  $ 7,  * * P'- 


» Id.  4. 

•P.4,  8, § ij  P.  14,5,1;  P-  I5*»> 
5,  § 2;  Arch.  f.  C.  P.  12  voL  a Hit 
. n.  10. 

7P.4,  7,^3;  P.  14,  3,  II,  $7iP> 
14.  4,  1»  § *• 

• Id.  1,  pr.  § 1,  *,  3 i I.  4>  7»  ? 3- 

* P- 14»  4»  * Pr-i  w-  5>  * 6.  *»  *7'  *»• 
10  I.  4,  7,  4 3 9 contra  Huber  ad  lost. 

4»  7»  § 6 > Otto  ad  § 3 I.  j ibid  on  P.  *4» 

4, 7»  § *• 
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The  action  extends  against  heirs  only  so  far  as  they  may  be 
supposed  to  have  been  inriched  by  the  fraud,  because  it  is  held 
to  be  based  upon  a delict.1 * * 

The  praetor’s  edict  may  be  thus  restored, — Si  quis  sciente  patre 
vel  domino  in  peculiari  merce  negotiatus  est , patrem  dominumve  cum 
reliquis  creditoribus , in  tributum  vocari , patiar , si  cujus  dolo  malo 
factum  erit)  quo  minus  ita  tribueretur , quanto  minus  justo  tributum 
sit , tantum  prastare  cogam** 

Thus,  the  actio  tributoria  is  praetorian,  and  of  an  adjective 
nature,  because  it  is  applicable  to  all  contracts  and  transactions 
affecting  trade  in  the  peculium,  competent  to  those  who  contract 
with  a fiL  fam .,  or  slave,  against  those  in  whose  power  they  may 
be,  provided  they  be  aware  of  the  fact  of  their  trading  with  their 
peculium , and  heirs  in  so  far  as  they  may  be  inriched  by  the  fraud, 
for  the  equal  and  pro  rata  distribution  of  the  effects. 


§ 2192. 

If  all  the  above  grounds  fail,  the  father  is,  nevertheless,  reached 
by  an  actio  de  in  rem  verso , if  the  creditor  be  in  a position  to  prove 
that  the  son  concluded  the  business  directly  for  the  benefit  of  the 
father,  or  have  applied  that  which  he  may  have  received  to  his 
purposes. 

Originally,  this  action  lay  only  against  the  father  and  master, 
and  was  subsequently  extended,  utiliter , to  business  transactions  of 
a third  party,  with  another  for  the  benefit  of  a fourth  ;s  but,  inas- 
much as  in  such  case  the  obligation  arises  without  consent,  it  is 
allowed  to  extend  even  against  those  incapable  of  obligating  them- 
selves.4 

The  actio  de  in  rem  verso  will,  therefore,  be  found  to  lie,  either 
when  the  loan  made  to  a son  comes  into  the  property  of  the 
father,  or  he  has  thereby  been  spared  expenses  which  it  would 
otherwise  have  been  his  duty  to  incur. 

This  action  does  not  always  pre-suppose  a business  transactioh 
concluded  in  the  father’s  name,  nor  even  an  actual  appropriation 
of  the  procedes ; for  it  is  not  always  founded  on  an  actual  appro- 
priation. Thus,  where  a son  has  obligated  himself  by  taking  up 
money  or  wares  in  fact,  and  for  the  real  benefit  of  the  father,  the 
father  is  not  obligated  if  the  son  neglect  to  appropriate  it,  althbugh 
he  will  be  so,  if  the  son  be  prevented  from  so  appropriating  it  by 
accident;5  and  in  respect  of  the  money  taken  up  to 'defray  the 
cost  of  study  only  in  as  for  as  it  shall  be  a*  necessary  ;6  but  this 
does  not  apply  to  the  case  of  the  money  having  been  squandered. 


1 P.  14,  4,  7,$  nit.  5 Id.  8 &9,pr. 

* Id.  1,  pr.$  Id.  5,%  a 5 Id.  7,  § 1. 

* P.  4,  26,  7,  § 1 } C.  5,  39,  3 5 Gliick 
Pand.  14  fol.  p.  418-422 ; contra  Sell. 
Vera.  1 voL  p.  41-47. 

4 C.  5»  39»  3 i generally  II  Roessing 

de  vet*,  in  rem  et  quid  egus  natura  indole 

et  effect  Goett.  1799. 


* *5»  3»  3»  § 7“9i  compare  G.  L. 

Orell.  de  priv.  pec.  ad  rect.  us.  creditae  ex 
animo  dantis  aestim.  Viteb.  1736. 

6 Thib.  1.  c.  $ 267  ; contra  Miiller  ad 
Strur.  L.  14,  t 6,  ^ ult ; Frommann  de 
Set©.  Maced.  $ 51 ; in  respect  of,  P.  14,  6, 
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If  the  son  do  not  contract  in  the  name  of  the  father,  the  wrwi, 
or  appropriation  by  him,  is  always  a necessary  condition,  nor  can  he 
be  held  responsible  for  any  greater  sum  than  has  come  to  his  use.1 

It  is  requisite  that  the  son  should  have  acted  directly  for  the 
benefit  of  the  father,  consequently  this  action  will  not  lie  if  be 
advantage  the  father  indirectly  by  that  which  he  does  for  himself, 
but  an  actio  de  peculio  must  be  brought.8 

The  father  is  only  responsible  when  the  son  has  exonerated  him 
from  expenses  for  necessaries,  not  so  when  he  has  only  saved 
him  the  cost  of  his  amusements  ;s  except,  indeed,  decency  and  his 
position  in  society  require  it,  or  the  father  have  been  himself  in 
the  habit  of  supplying  him  with  money  for  such  purposes.^ 

When  the  father  gives  to  his  son  sufficient  to  satisfy  a creditor, 
so  far  as  his  legal  demand  goes,  and  the  son  squander  it,  die 
actio  de  in  rem  verso  ceases  to  be  operative  against  him.5 

In  necessary  advances  the  father  must  pay  the  intire  price  con- 
tracted for,  but  otherwise  only  the  true  value  of  the  object6 
Lastly,  this  action  is  only  competent  fq  the  creditor-in-chief,  but 
not  to  his  surety.7 

The  formula  appears  to  have  been— Judex  esto.  Si  paret  J. 
Agerium  Sticho  ff.  Negidii  servo  C credidisse  ut  N.  Nigidii 
domum  cadentem  fulciret  et  N.  Negidium  quatenus  et  in  rem  versum 
ef  i n peculio  Stichi  este  constabit  A.  Agerio  dare  otortere  : judex  N. 
Nigidium  A.  Jgerio  condemna ; fi  non  parety  absolve. 

Generally,  then,  the  actio  de  in  rem  verso  is  praetorian,  apd  of  an 
adjective  nature,  competent  to  him  who  has  contracted  with  | 
son  or  a slave  against  tjhe  father  or  master,  in  so  far  as  anything 
there  advanced  may  have  been  beneficially  absorbed  into  their  pro- 
perty ; and,  since  the  foundation  of  this  edict  is  in  equity,  the 
actio  in  rem  verso  utilis  lies  when  anything  has  come  into  the  estate 
of  the  dominusy  in  consequence  Qt  the  contract  of  a negotiorum 
gestor , who  is  sui  juris . 


§ 2*93- 

There  is  still  another  and  more  effective  remedy  against  the 
father,  when  his  son  acting  as  his  agent,  pr  ip  consequence  of  IP 
prder  from  him,  has  contracted  obligations.  In  the  farmer 
the  action#  exercitoria  2nd  institoria  lie,  which  have  obtained  ap 
extensiori  to  aU  commissions  given  by  the  father,  and  to  every  oae 
who  constitutes  another  his  Attorney,8  in  which  latter  case  the 
actio  quod  jussu  lies. 

The  two  former  actions  are  in  their  principles  exactly  analogous 


1 P.  14,6,7,^  W}  P.  15,  3,  10,^4. 
*Id.  7,  S 4»  s;  M.  10;  § 7,  105 

Worn  her  lect.  com.  eod,  4 3. 

* p-  >5.  J»  3»  $ 3»  4.  6 i M-  7»  4 3 5 
P.  14,6,  7, 1 13. 
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with  the  actio  mandati?  under  which  head  they  have  already  been 
mentioned.  First,  then,  of  the  actio  exercitoria . 

The  exercitor  navis  is  the  charterer,  as  distinguished  from  the  Actio  exer- 
magister  or  supercargo  of  a vessel  ; both  may  be,  however,  com-  citoria- 
bined  by  the  charterer  being  his  own  supercargo. 

Without  the  aid  of  this  action  the  charterer  is  not  liable  on 
the  contracts  of  the  supercargo,  except  this  latter  be  his  son  or 
slave,  in  which  case  there  is  a unity  of  person.  For  facili- 
tating commerce,  then,  the  praetor  introduced  the  principle  of 
general  agency,  rendering  the  exercitor  liable  on  the  contracts  of 
his  magister ) which  is  the  origin  of  the  present  relation  of  principal 
and  agent,  by  supposing*  the  agent  to  be  the  slave,  or,  as  we  now 
say,  servant,  of  the  charterer  or  owner ; for  it  was  of  course  com- 
petent to  the  owner  to  charter  or  load  his  own  vessel.2  Where 
there  are  many  supercargoes,  the  act  of  any  one  binds  the  exercitor , 
except  their  duties  be  separate  and  distinct.3  Because  the  action 
is  founded  on  contract,  and» on  general  principles,  the  charterer  is 
not  liable  for  the  delicts  of  his  agent,*  who  is  in  the  position  of  this 
latter,  if  he  borrow  money  for  other  purposes  than  that  legitimately 
within  the  scope  of  his  mandate,5  which  consists  in  taking  up 
money  on  bottomry  bonds  for  the  necessary  repair  of  the  ship  ; the 
exercitor  is,  however,  bound  if  the  magister  take  up  money  for 
such  obviously  necessary  purposes  as  repairs  of  the  vessel,  and 
instead  of  so  expending  it  convert  it  to  other  uses. 

The  plaintiff  has  the  option  of  taking  his  remedy  against  the 
magister  directly,  or  of  suing  the  charterer  by  the  actio  exer- 
citoria, so  long  as  the  former  remain  in  the  execution  of  his 
office.6 

The  actio  exercitoria  lies  against  many  freighters  of  the  same 
ship  in  solidum , as  against  the  father,  whose  fil.  fam . acts  as 
supercargo  with  his  consent;7  but  the  exercitor  cannot  inforce 
contracts  against  those  who  have  contracted  with  his  magister , 
without  the  aid  extra  ordinem  of  the  prefect,  or  president,  which 
is  given,  if  necessary,  for  the  preservation  of  his  property.8 

The  form  of  action  appears  to  have  been — Judex  esto . Si 

paret  A . Agerium  Sticho  servo  quem  N.  Negidius  dominus  ei  navis 
profectus  erat  C aureos  credidisse • eumque  ejus  rei  nomine  C Agerio 
dare  oportere:  judex  N \ Negidium  A . Agerio  C condemna ; si  non 
paret , absolve . 

Hence  the  actio  exercitoria  is  a praetorian  remedy,  of  an  adjec-  Summary  of 
tive  nature,  on  all  contracts  entered  into  with  the  magister,  and  action* 
is  competent  to  him  who  has  contracted  with  the  magister  for 
any  purpose  within  the  9Cope  of  his  duties ; and  to  his  heirs,9 


1 § >746,  b.  op.  as  to  the  mandatum 
institorium  ; § 1748,  h.  op.  as  to  the  man- 
datum  exercitorium. 
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against  the  exercitor  and  his  heirs ; or  the  father  who  has  author* 
ized  his  son  to  act  as  supercargo  of  his  vessel ; or  against  man y 
exercitores  in  solidum , to  perform  his  or  their  contracts. 

The  law  of  the  Lex  Rhodia , for  contribution  as  between 
co-freighters,  in  cases  of  average,  rests  on  another  basis,  viz., 
that  of  an  implied  contract,  ah  initio , that  the  one  will  submit  to 
a pro  rata  deduction  from  his  property,  jactu  vel  aspergine , for 
the  preservation  of  the  residue.1 


§ 2194. 

The  actio  institoria  resembled  the  exercitoria  in  its  general 
nature,  except  in  its  applying  to  transactions  on  land,  instead  of 
at  sea,  and  is  an  extension  of  the  principle  of  general  agency  so 
introduced  ; it  is,  indeed,  more  necessary,  since  it  is  more  difficult 
for  the  creditor  to  know  whether  the  factor  is  the  principal,  than 
that  the  supercargo  is  not  the  owner  or  charterer  5 hence  all  that 
applies  in  the  case  of  an  exercitor  e<j\ially  applies  in  that  of  an 
institor ,2  but  in  a still  more  forcible  manner. 

It  matters  not  whether  the  institor  be  male  or  female,  free  or 
bond,  pubes  or  impubes ,s  so  long  as  the  contract  entered  into  have, 
respect  to  his  duties  as  agent  for  his  principal,4  unless,  indeed,  such 
principal  have  distinctly  refused  to  allow  him  to  pledge  his  credit5 

When  there  are  many  principals,  they  are  liable  in  solidum , for 
the  acts  of  their  agents,  the  action  is  perpetual,  and  lies  in  favor 
of)  and  against  heirs*6 

The  principle  of  delegatus  delegare  non  potest  is  more  readily 
admitted  in  the  case  of  & magister,  than  in  that  of  an  institor , for 
Ulpian  says, — facilius  hoc  in  magistro  admittendum  quam  in  in- 
stitore propter  utilitatem  ;7  hence  it  may  be  held  that  the  magisiff 
can  substitute  another  in  his  place,  except  some  express  mandate 
oppose  it,  but  that  an  institor  cannot,  because  it  is  more  easy,  as 
has  been  above  remarked,  for  the  creditor  to  know  on  shore  than 
at  sea,  whether  he  is  trusting  the  agent  or  the  principal. 

§ 2I9S* 

The  hither,  master,  or  principal,  are,  it  has  been  seen,  generally 
liable  on  the  contracts,  but  not  for  the  delicts  of  their  sons,  slaves, 
or  agents ; nevertheless  there  are  certain  cases  in  which  they  be 
made  responsible  for  delicta  privata  of  those  under  their  authority, 
by  such  delict  reflecting  indirectly  back  upon  themselves  ; they  ait, 
however,  in  no  case  liable  for  the  delicta  publica  of  others,  except 
as  accessories,  which  is  on  the  principle  of  their  being  quad 
principals. 

According  to  the  older  law,  the  father  and  master  were  liable, 
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^ox aliter,  for  the  delicta  privata  of  their  sons  or  slaves  ; but  this 
has  been  so  far  modified  by  the  later  law,  as  to  exonerate  the 
father,  and  leave  the  liability  attaching  on  the  master  only. 

Noxia  is  the  dafnage  arising  ex  delicto , or  quasi  ex  delicto , of  a Noxia,  damage 
slave,  who  is  herself  termed  noxa,x  although  this  term  is  some-  #la^c  or 
times  used  to  designate  the  damage  done.  Tons.  * tCTmC 


§ 2196. 

The  actio  noxalis  is  the  remedy  for  such  noxia,  or  noxa,  and  The  actio 
gives  the  master  the  option  of  either  paying  the  amount  of  the  noxaIi8- 
injury  caused  by  his  slave,  or  of  surrendering  the  offending  slave 
in  satisfaction  of  such  damage,  because  it  is  held  to  be  hard  that 
die  master  should  be  bound  to  make  good  damage,  to  an  extent 
beyond  the  value  of  the  slave,  for  the  principle  is  omnes  noxales 
actiones  caput  sequuntur  ;*  it  is  therefore  not  correct  to  say,  that 
the  action  lies  in  the  alternative,  which  would  imply  the  same 
option  in  the  plaintiff,  as  in  the  defendent ; whereas  it  is  in  the 
defendent  only.3  The  jurists  describe  this  legal  effect  by  say- 
ing,— Noxa  datio  non  est  in  actione ; sed  in  solutione . 

The  first  basis  of  the  noxal  action  is  in  the  Twelve  Tables, — its  origin  and 
Si  quadrupes  pauperiem  fax  it,  dominus  nox  ice  astimiam  offerto,  si  progressive  ex- 
npKt  quod  noxit  dato,  which  was  extended  and  confirmed  by  the  tcnslon* 

Lex  Aquilia , and  again  enlarged  by  the  AEdilitian  edict.4  The 
distinction  between  the  two  former  is  thus  explained  by  Celsus,5 — 

Si  servus  sciente  domino  furtum  fecit,  vel  aliam  noxam  commisit, 
servi  nomine  actio  est  noxalis,  nec  dominus  suo  nomine  tenetur ; ut 
in  lege  Aquilia  dominus  suo  nomine  tenetur,  non  servi . 

An  attempt  is  made  to  explain  this  by  saying,  that  according  to  New  view  of 
the  Twelve  Tables,  it  would  appear  as  though  it  were  not  in-  the  principle  of 
tended  that  the  slave  should  obey  the  master  in  the  commission  of  ^ nox*  datio* 
crimes,  and  by  the  Aquilian  law,  that  the  slave  is  ignorant  of  his 
ohfigation.  The  fact  probably  is,  that  by  the  Twelve  Tables,  the 
action  was  against  the  slave  as  a thing  which  had  done  damage 
without  reference  to  the  master,  who,  probably,  had  the  option  of 
redeming  his  slave  by  a money  payment,  not  exceding  his  value, 
cither  in  virtue  of  the  law  itself,  or  of  some  edict,  or  practice  ; in 
feet,  there  was  a right  of  distraint,  detention,  or  lien,  by  holding 
the  slave  as  security  for  the  damage  done;  hence  the  maxim, 
actio  noxalis  caput  sequitur . If  the  party  damnified  could  not  take 

slave,  it  is  clear  he  must  bring  his  action  for  him,  and  having 
secured  him,  jure  pignoris , he  was  in  a position  to  treat  with  the 
owner,  holding  the  pledge  until  satisfaction  was  made ; therefore, 
if  satisfaction  were  made,  his  right  of  pledge  was  extinguished, 
and  he  was  obliged  to  surrender  the  slave  : the  first  is  a case  of 
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self  help,  throwing  the  aedon  on  the  master  of  the  slave  for  his 
recovery  $ the  latter  is  an  action,  by  the  person  -having  suffered 
the  damage,  for  possession  of  the  pledge,  which  might  again  he 
liberated  by  payment  of  its  value ; hence  the  axiom  quoted,— 
Noxa  datio  non  est  in  actione  sed  in  solutione . 

And  this  is  exaedy  on  all  fours  with  the  law  of  England,  in 
which  we  must,  not  now  having  slaves,  take  the  analogie  of  a 
beast.  A beast  strays  and  does  damage,  the  damnified  person 
seizes  and  impounds  nim,  and  holds  him  till  the  owner  comes  and 
redemes  him,  by  paying  the  damage  and  expenses  of  keep,  &c.; 
now  if  the  damage  done,  and  costs,  exceded  the  value  of  the  beast, 
the  owner  would,  probably,  not  redeme ; lienee  the  damnified  party 
could  hold,  but  could  not  recoup  himself,  even  to  the  extent  of 
the  value  of  the  beast,  by  selling  it,  until  this  right  was  given  him 
by  a late  statute  jl  and  this  same  difficulty  may  have  been  the 
origin  of  the  Aquilian  law  in  this  behalf,  which  cut  these  diffi- 
culties short  by  assigning  an  action  for  mischievous  damage,  against 
the  really  responsible  person,  the  master,  in  which  may  reside  one 
of  two  legal  fictions,  either  that  the  master  must  pay  the  damage, 
being  feigned  to  have  refused  the  surrender  of  the  slave,  or  that 
the  slave,  in  doing  the  damage,  acted  under  his  control ; and  this 
seems  borne  out  by  the  edict,  which,  in  cases  of  fraud,  threatens 
judicium  dare , sine  noxa  deditione , to  pay  the  damage  without  the 
option  of  surrender. 


% 2197. 

Formerly,  and  according  to  the  old  Roman  law,  children  corid 
be  surrendered  as  noxa,  or  nuisances,  as  well  as  slaves,  and  iqrt 
in  slavery  by  the  plaintiff,  until  such  time  as  atonement  was  made 
for  the  damage,  whether  robbery,  theft,  mayhem,  or  other  hai», 
whereupon  they  resumed  their  jus  ingenuitatis , or  right  of  free 
birth.9  The  later  law  abolished  this  nox*  datio  of  children,  aid 
restricted  it  to  slaves. 

If  house  children  commit  a private  delict,  and  possess  a /**- 
Hum  profectitium^  the  plaintiff  brings  suit  against  them  ; and  if  dfcy 
be  condemned,  he  then  sues  the  father  in  an  actio  judicati , ford* 
delivery  of  the  peculium . 

If  they  have  no  peculium  profectitiumy  but  only  a castrense , fotu 
castrense , or  adventitium  irregulare , they  can  still  be  sued  per- 
sonally, and  must  make  satisfaction  out  of  such  peculium . * 

Lastly,  if  they  possess  a peculium  adventitium  regulare , thcn  Ac 
plaintiff  sues  for  indemnity  for  the  damage,  and  at  the  same  UM 
prays  that  the  father  be  compelled  to  make  the  damage  good  out 
of  such  peculium  adventitium  regulare . 

The  father  cannot  decline  to  comply  with  this  order,  although 
his  usufructuary  interest  be  lessened  thereby. 

1 5 A 6 Wm.  4,  59.  * Hopfher  com.  \ 62,  zoi»  $ it$S* 
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$ 2198. 

The  noxal  action1 * *  lies  when  a slave  commits  a damage  for 
which  he  would  have  been  liable  to  suit  in  his  own  person  had  he 
been  a free  man.  The  action  lies  against  the  then  actual  owner 
of  the  slave,*  to  the  end  that  he  make  good  the  damage ; but  he 
may  surrender  the  slave,9  and  the  plaintiff  must  accept  him  in  full 
of  all  demands  upon  him  in  that  behalf.4  If  the  slave  be  the 
property  of  joint  owners,  and  they  be  all  ignorant  of  the  fact,  the 
noxal  action  lies  against  any  one  of  them  ; but  if  all  be  aware  of 
it,  then  all  are  liable ; but  if  some  be  and  some  be  not  aware,  then 
those  who  are  so  must  pay  indemnity  without  reference  to  the 
noxay  and  those  who  are  not  so,  may  surrender  it,5 * *  e converso : 
if  the  slave  of  one  damage  many  persons,  it  would  appear  that  the 
master  is  not  obliged  to  offer  the  litis  astimatio  to  the  others,  but 
that  he  liberates  himself  by  surrendering  the  slave  to  any  one ; and 
he,  who  by  accident  possesses  him  at  me  time,  is  held  to  have  the 
better  title,  and  retains  him. 

Now,  if  the  master  sell  a slave,  inasmuch  as  the  noxa  caput 
sequitur , he  carries  his  liability  with  him  to  his  new  owner, 
who  becomes  exposed  to  the  noxal  action,  and  must  take  his 
remedy  against  the  vendor ; but  if  the  master  manumit  the  slave 
for  the  purpose  of  avoiding  the  surrender,  he  is  liable  for  the 
amount  of  the  damage,  without  considering  that  of  the  noxa , 
according  to  the  edict : — Si  is  in  cujus  potestate  esse  dicetur , nega- 
verit se  in  sua  potestate  servum  habere , utrum  actor  volety  vel 
dejerare  jubebo , in  potestate  sua  non  essey  neque  se  dolo  malo  fecisse , 
quo  minus  essey  vel  judicium  dabo  sine  noxa  deditione  fi  Hence  it 
appears  that  the  defendent  can  be  put  on  his  oath  to  say  whether 
he  have  the  slave  in  his  power  or  not,  or  whether  he  have  fraudu- 
lently alienated  him,  which  if  he  do  not  deny,  judgment  goes  against 
him  without  the  liberty  of  surrendering  the  noxa . 

Noxal  actions,  being  adjective  in  their  quality,  are  applicable 
to  the  four  delicta  privataf  and  all  contracts  quasi  ex  delictis . 
These  actions  are,  moreover,  civil,  as  the  actio  noxalis  furti 
nec  manifesti ; or  praetorian,  as  the  actio  vi  bonorum  raptorum  ;8 
some  are  perpetual,  as  the  actio  noxalis  ex  L.  Aquilia  \ others 
annual,  as  the  actio  injuriarum . 

Noxal  actions  are  competent  to  those  who  can  sue  on  delicta 


1 S.  Zimmern  das  Syst.  d.  Rom.  Noxal  kl. 

Heidelb.  1818. 

* I.  4,  8,  4 5*  u t0  the  difficult  case 

where  there  are  many  owners;  Ribben 

tropp  zur  Lehre,  ▼.  d.  Correal  Obi.  p.  243- 

»58  ; P.  9,  4,  i,  pr. ; Id.  31,  pr. ; P.  2, 

> P*  *7»  6,  9,$  a. 

9 He  cannot  demand  the  slavt  even 

in  the  alternative,  but  this  is  disputed, 


Hopfner  Com.  $ 1 163  - 4.  In  favor 
thereof,  Paul  R.  S.  1,  15,  § 1,  § 1 ; P.  4, 

>7»  «.  % 1 > P-  4»  9»  ♦»  4 3 5 
1.  c.  p.  158-163. 

4 P-  9»  4»  $>  9- 

5 Id.  14. 

* Id.  21,  $ 2. 

7 § 1891,  h.  op. 

•I.4,M4.  ^ 
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privata  or  on  quasi  ex  delictis  privatis , against  any  possessor  of  the 
slave,  or  him  who  has  fraudulently  ceased  to  possess,1  for  the 
assessed  value  of  the  slave,  or  with  liberty  to  surrender  the  slave 
in  lieu  thereof.2 

§ 2I99- 

Pauperie».  Another  obligation  of  the  possessor  of  a beast,  which  has  done 

damage,  is  to  make  good  the  damage  caused  by  it,  and  this  is  an 
extension  of  the  same  principle,  or  rather  arises  out  of  the  original 
law  of  Rome,  by  which  no  difference  was  recognized  as  existing 
between  a slave  or  a beast,  or  indeed  a filius  familias , who,  Being 
regarded  as  the  father’s  beast,  could  be  destroyed  at  the  father’s  wifi 
and  that  of  the  family  council,  or  exposed  and  left  to  perish  ab 
initio .3  Terence  refers  to  this,  when  he  says, — Quidquid  peperisset 
decreverunt  tollere .4  The  first  step  was  to  deprive  parents  of  this 
jus  vita  et  necisy  and  the  next  to  extend  it  to  slaves,  wherefore  the 
exclamation  tum  servus  homo  est : 5 he  became  homoy  it  was  true, 
but  he  was  never  recognized  as  a persona . ^ 

Pauperies , according  to  its  common  acceptation  in  the  Latin 
language,  means  poverty,  in  ordinary  acceptation  of  that  term  in 
English.  Its  juridical  signification  is,  however,  different,  and  is 
the  damage  done  by  the  irrational  animal  belonging  to  another, 
quia  quasi  pauperiorem  facit  la  datum ; thus  Ulpian,  adopting  Jus- 
tinian’s expression,  says,  — Pauperies  e*f  damnum  sine  injuria 
facientis  datum . Nec  enim  potest  animal  injuriam  fecisse  dici, 

quod  sensu  caret ; for , being  irrational,  it  cannot  distinguish  be- 
tween right  and  wrong. 

This  definition  would  appear  to  be  too  large,  since  jt  wiB  * 
include  infants  irresponsible  for  their  acts,  madmen,  and  persons 
acting  in  self  defense.  Although  the  damage  done  by  the  beast  of 
another  is  therefore  termed  pauperies  y this  term  is  not  always 
laudably  adhered  to,  for  it  occurs  occasionally  under  the  ex-  * 

pression  noxa  or  noxia  ^ and  the  action  descending  from  it,  actio 
noxalis 

§ 2200. 

When  any  damage  of  the  above  description  takes  place,  it  arises 
from  some  neglect,  which  if  it  procede  from  the  person  injured  him- 
self, he,  of  course,  has  no  remedy ; but  if  from  a third  party,  such, 
for  instance,  as  a shepherd,  such  third  party  must  be  first  proceded 
against;7  but  if  no  satisfaction  is  obtainable  by  these  means,  the 
owner  must  be  sued  in  subsidium . If  the  neglect  be  that  of  the 

* § 4*3 i h-  °P- 
0 I.  4,  8,  pr. 

7 P.  9,  i,  § i,  § 5 j Thomas  tr.  de 
noxa  animaJium,  4. 


* P.  9, 4, 11,  pr. 

* Id.  1,  pr.  5 I.  4,  8,  pr. 

H 504,  h.  op. 

4 Tef.  And.  act.  1,  'sc.  3,  v.  14. 
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owner,  he  is  undoubtedly  liable.1 * *  The  law  of  the  Twelve  Tables 
and  the  lex  Pesulania  ae  cane 2 forbade  any  one  keeping  a savage 
beast^near  to  a public  road,  quo  vulgo  iter  fit?  and  such  beast  do 
damage  to  the  passers  by,  and  forfeited  the  beast  by  way  of 
indemnity,  if  any,  even  the  most  remote,  blame  could  be  laid 
to  his  charge ; and  later  ^dilitian  edict  assigned  damages  in 
double  the  value  of  the  damage  done4  against  the  person  so  offend- 
ing  ; thus,  when  the  damage  is  done  to  an  object  capable  of  estima- 
tion, the  iEdilitian  edict  ran,5 — Shut  vulgo  iter  fiet , it  a habuisti 
velit , ut  cuiquam  nocere  damnumve  dare  possit . St  adversus  ea  fac-  Edictum 
tum  erit  et  nomo  liber  ex  ea  re  perierit , solidis  ducentis , si  nocitum  ^Edilitium. 
homini  libero  esse  dicetur , quanti  bonum  aquum  judici  videbitur 
condemnitur , ceeterarum  rerum>  quanti  damnum  datum  factumve  sit 
dupli . Here  the  penalty,  for  a free  man  slain  by  such  means,  was 
assessed  at  a penal  sum  of  200  solidi , which,  in  Justinian’s  age, 
must  have  equalled  about6  113/.  6 s.  8 */.,  taking  the  solidus  at 
Hr.  lts  probable  lowest  value,  say  120/.  in  round  numbers ; 
damage  to  a free  man  was  to  be  assessed  by  the  judge  according  to 
the  feet.  The  fixing  a Sum  was,  doubtless,  the  origin  of  stated 
fines,  for  persons  of  different  grades,  in  the  old  Saxon  and  German 
laws  termed  murderum.  In  England,  at  present,  assessment  is 
resorted  to  equally  in  cases  of  damage  or  of  death. 


% 2201. 

By  the  Law  of  the  Twelve  Tables,  it  was  a capital  offense  for  Actio  de  pastu 
a person  having  attained  his  majority,  to  drive  cattle  at  night  on  to  ct f^tum. 
the  land  of  another,7  and  a fine  was  imposed  upon  him  who  drove 
his  cattle  by  day  upon  a public  pasture  ;8  but  if  the  pasture  were 
private,  the  Aquilian  law  supplied  a remedy.® 

The  actio  de  pauperie  will  only  lie  directe  when  the  damage  has 
been  done  by  a four-footed  beast,  for  if  done  by  any  biped,  such  • 
as  fowls,  pigeons,  or  the  like,  the  action  lies  utiliter  only.10 

The  actio  de  pauperie  directa  also  premises  that  the  beast  has 
done  damage  of  a description  not  usual  with  that  genus  of  beast 
when  quiet  and  free  from  vice ; as  a horse  by  kicking,  a dog  by 


1 P.  9,  2,  52,  % a. 

* P.  9,  i,  1,  & 4s  I.  * 9»  PM  Pi- 
lanus, by  tome  supposed  to  be  a tribune,  and 
the  law  a plebiscitum  in  Hein.  A.  R.  4,  9, 
a,  more  probably  an  sedile.— nc 
8 P.  2i,  i,  ii,  & 40,  § i $ Id.  41,  42 ; 
Io.  Leonh.  Wintgens  diss.  de  animalibus 
ferocibus,  qua  vulgo  ita  fit,  non  habendis ; 
Oelrich,  The»,  dies.  Belg.  vol.  1,  t.  a ; 

P-  19»  5*  >4.  S 3 5 P»ul-  R-  s-  «>  »S>  $ i- 

4 Paul.  R.  S.  1,  15,  § 1,  3. 

8 P.  20,  1,  4a  ; I.  4,  9,  § 1. 

*§  1825,  h.  op.  It  ranged  from 

1 ir.  4^.  to  1 11.  Sd  * 


8 Plin.  H.  N.  18,  3. 

8 C.  9,  60,  a. 

8 C.  3,  35,  ult. 

10  There  is  a sufficiently  absurd  dote  in 
Hopfneris  Commentary,  § 1 170,  n.  5,  as  fol- 
lows : — Boilcau  was  so  severely  wounded  by 
a turkey-cock  in  the  private  parts  when  a 
child,  .a*  to  feel  the  effects  of  it  all  his  life : 
hence  Heltetius  says  that  his  dislike  to 
women,  tok  ifntre  mr  P amour  de  Dieu , — # 
and  fiis  hatred  to  the  Jesuits  arose  from 
their  having  introduced  bubbly-jocks  into 
France. 
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Actio  utilis  de 
pauperie. 


Inclurio  ani- 
malis. 


Impoundment. 


biting,  an  ox  by  tossing  \ for  if  the  beast  commit  damage  in  tbc 
ordinary  course,  such  as  grazing  off"  standing  grass,  or  bearing 
down  the  fences,  the  damage  must  be  met  by  another  remedy. 
The  actis  ie  pastu , which  lies  for  a beast  feeding  in  a field  or  bun 
belonging  to  a stranger,  or  by  the  actis  in  factum , when  the  beast 
feeds  oft  on  the  ground  or  in  the  barn  of  his  owner  that  wbkh 
belongs  to  a stranger. 

If  die  damage  be  not  done  by  grazing  or  feeding  off,  as  when 
the  dog  of  one  kills  the  rabbits  of  the  other,  the  actio  utilis  is 
pauperie  will  well  lie. 

Where  the  damage  is  done  by  a wild  beast,  the  owner  is  not 
liable  to  make  it  good,  si  genitalis  est  feritas  actio  cessat ,*  because 
its  nature  is  known,  and  it  is  the  duty  of  every  man  to  use  due 
care  in  keeping  out  of  its  way,  otherwise  he  must  abide  by  the 
consequence j but  he  has  his  remedy  by  an  action  of  injury. 

Some  jurists  maintain  that  the  Roman  Law  acknowledged  tbc 
pigneratio  or  inclusio  animalis ,1 2  or  right  of  the  owner  of  the  land  to 
impound  catde  straying  or  trespassing  on  his  property,  and  hold 
them  in  pledge  until  die  owner  made  good  the  damage  ^ while 
others  deny  it»  The  presumption  is  rather  in  favor  of  the 
affirmative,  for  the  reasons  mentioned  in  the  introduction  to  this 
subject,  viz.,  that  the  noxal  action  was  in  fact  an  hypothecaraa 
action. 

The  law  of  Germany3  exactly  coincides  with  the  English  law  of 
impoundment,  save  that  there  is  not  everywhere  a public  pound, 
and  then  the  distrainer  may  drive  the  cattle  home.  The  fact  of 
this  public  pound  is  in  favor  of  the  Roman  origin  of  the  rightbf 
impoundment,  because  it  implies  that  the  distrainor  may  not  use 
die  pledge,  which  is  conformable  to  the  Roman  law ; and  this is 
supported  by  the  maxim  of  Gaius,4  above  quoted,  caput  tuxe 
sequitur , that  the  damage  attaches  on  the  object  causing  it.  The 
pignoris  captio  is,  moreover,  obviously  the  best  means  of  bringing 
the  matter  to  issue,  and  obtaining  justice ; and  is,  moreover,  a 
species  of  self-help  intirely  conformable  to  the  spirit  of  the  Roman 
law.5 


1 1. 4,  9,  pr. 

*4  1951»  h.  op.  Feltmann  dc  in* 

elutione  animalium,  cap.  1 } Cocceit  jur. 

contror.  tit.  ai  quadrupes,  qu.  2$  Carl. 
Ferd.  Hommel.  dies.  de  pignoratione  et 
custodia,  animalium  pauperiem  facientium, 
cap.  2,  p.  7,  sq.  This  would  differ  from 
the  shutting  up  of  cattle  for  a time  till  the 
owner  discovered  them;  Voet.  com.  ad 

Paad.  9, 1,  3 $ Hopfaer  com.  4 1173- 


•Strube  rechti.  Bed.  2,  vol.  6;  Bel 
Muller  ad  Leyser,  tom.  6;  Fascies  1, 
p.  237,  sq.  ; Runde  Grundsatoe  del 
deutschen  Privatrechts,  4 222 ; Dans  k 
Handb.  on  the  same  subject,  Th.  2. 

* P-  4.  * 73- 

P-  9»  **  39*  % * > Sf.  3* 

m.  1. 
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Per  quos  A gere  Possumus  — Cognitores  — Procuratores — Defensores— Advocari— Satis- 
dationes—De  Judicio  Sisti — Efre  Lite  ad  Exitium  usque  continuanda— Cautio  Judicatum 
Solvi — De  Lais  Contentione— Cantio  Fidejussoria — Pignosathia — juratoria— Nude 
fraiausoru.  (Parallel*  throughout-^ 


§ 2202. 

In  the  age  of  the  legis  actiones , one  Roman  citizen,  as  a rule, 
could  not,  in  a court  of  justice,  act  for  another,  except  pro  populo , 
or  Ubertatis  causa,1  The  introduction  of  the  formuiar  process* 
rendered  this  possible,  by  the  plaintiff  appearing  personally  in 
court,  and  designating  to  the  defendent  a certain  individual  as  his 
attorney.*  Gams  says, — Agere  posse  quemlibet  aut  suo  nomine  aut 
alieno.  Alieno  veluti  cognitorio , procuratorio , tutorio , curatorio , The 
words  used  in  designating  a cognitor  by  the  plaintiff  were, — Quod 
ego  a te,  e.  g,  fundum  peto  in  eam  rem  Lucium  Titium  tibi  cognitorem 
do  i or  the  plaintiff  may  say, — Quod  ego  tuum  agere  voby  in  eum 
rem  cognitorem  do.  It  was  immaterial  whether  the  cagnkor  were 
present  or  not,  so  that  he  accepted  the  office. 

The  cognitor,  on  the  cause  having  preceded  as  far  as  the  litis 
contestatio, # proclaimed  himself  as  plaintiff  in  another’s  cause  ; the 
intentio  ran  in  the  name  of  the  real  plaintiff,  and  the  condemnatio 4 in 
that  of  the  cognitor.  Thus,  if  Lucius  Titius  be  cognitor  for  Pub- 
lius Majvius,  the  formula  ran,5 — Si  parety  Numerium  Negidium 
Publio  Maevio  sestertium  X Milia  dare  oporterey  judex  Numerium 
Negidium  Lucio  Titio  sestertium  X Milia  condemna  ; si  non  paret 
absolve.  Thus,  the  judgment  operated  directly  for  and  against  the 
dominus  litisy  inasmuch  as  the  cognkor  was  only  his  representa- 
tive. 


a 1 Bethmann-Hollweg  ober  Repnesen 
*»00  *m  Processe  Verwche,  p.  138-24 
Oai»4,  4 81:  I.  4, 10,  ft. 

Gii u,  4,  4 83  s C.  Th.  4,  **,  7, 
fcip.}  VaL  Frag.  § 318,  319 ; Fcstw 


Cognitor  Aeon,  in  Divia.  4,  p.  104, 
Orel!. 

* Cic.  pro  Rose.  Com.  18. 

4 Gains  4,  $ 86. 

* Caiui  4,  4 97>  9*  5 Fug.  V*L  4 3(7  3 
hdA.l  1,1,441  C.Tk.1,11,7. 
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§ 2203. 

At  a later  period  other  species  of  representation  were  admitted, 
as  tutors,  and  curators,  and  procurators,  without  formal  appoint- 
ment,1 or  communication  with  the  adversary  j nay,  even  a volun- 
tary negotiorum  gestor ,2 *  provided  he  were  so  in  good  faith. 

The  procurator  was  not  required  to  set  out  his  mandate  like  the 
cognitor , in  the  commencement  of  the  suit ; but  proved  it  subse- 
quently to  the  judge.  This  was  not,  however,  admitted  as  a 
rule,*  but  allowed  under  particular  circumstances  ; 4 and  in  such 
case,  the  treatment  of  the  formula  was  the  same  as  in  the  other 
case  ; 5 * * inasmuch,  however,  as  the  formal  certainty  of  the  appoint- 
ment did  not  procede  from  the  mouth  of  the  principal,  the 
procurator , strictly  speaking,  sued  at  his  own  risque,  and  became, 
by  the  litis  contestatio , himself  the  dominus  litis  £ which  was  not  the 
case  with  the  cognitur , who  continued,  even  after  the  litis  cento- 
tatioj  the  lieutenant  of  the  dominus  litis f — that  is  to  say,  whatever 
he  might  do  was  taken  to  be  done  by  the  principal.8  The  pn- 
curator  being  thus  the  dominus  litisy  the  judicatum  operated  as  an 
actio  and  exception  for  and  against  him  only,  and  not  for  and  against 
the  dominus .9 

The  formality  of  this  procedure  was,  however,  gradually  modi- 
fied, the  first  step  being  the  admission  of  tutors  and  curators  to 
bring  suit  on  their  pupuls’  or  wards*  behalf,10  and  the  extension 
the  operation  of  the  judicatum  in  favour  of^and^against  the  p®pi 
or  ward.11 *  The  next,  the  equalizing  of  a procurator,  who  had  to® 
appointed  by  the  dominus  litis , by  an  instrument  made  by  warof 
declaration  formally  protocolled  with  the  cognitor ; 12  and  thefc 
the  admission  of  the  principle,  that  every  procurator,13  even  Ac 
negotiorum  gestor , or  voluntary  attorney,  provided  he  had  received 
subsequent  confirmation,  or  ratihabitio ,14  was  as  the  domimttylfo 
power  to  bring  the  matter  legally  in  judicium , and  to  vest-tte 
actio  ex  judicato  in  the  dominus  himself,  and  not  in  the  repress** 
tive.  Hence,  the  custom  of  appointing  cognitores  utterly  & 


1 Gaius  4,  § 8a,  84,  85;  Paul.  R.  S. 

I,  $ i;  Festus  v.  Cognitor  (Ascon.)  in 

divin.  4,  p.  104;  Orel].  Frag^Val.  % 335. 

* Gaius  4,  i 84. 

•P-  3»  5,6,  4 »*>  P-  19. 5,  5, 4 4- 

_ * P-  33.  35,  pr-S  H.  4°,  § ♦}  U-  4»  » 

P-  3,  5,  iU%6. 

* Gaius  4,  § 86 ) Theophil.  4,  10,  § 2. 

•P-  44»  4»  >»»  Pf-i  P*  49»  i.4»$  58 

C.  2,  13,  22,  23. 

1 Gaius  4,  § 97. 

* Walter  Ges.  d.  R.  R.  $ 746 ; contra 

Bethmann-Hollweg,  p.  169  § Zimmem 
Civil  Process,  § 158,  159 } Puchta  Inst. 

2»  57»  who  think  the  cognitor  was 
dominus  lids  by  litis  contestatio.  Walter 
remarks  thereupon  that  representative  of 


the  dominus  and  dominus  lids  are  a 
sonant  conceptions.  Bcthmano-HdWj 
too,  says  that  the  cognitor  was  top** 
litis  in  a less  degree  than  thefton***! 
because  he  represented  the  dcwWl»* 
more  complete  manner. 

9 Frag.  Vat.  $ 317,  332. 

“ P-  *6,  7»  “5  P*  »*•  *»  *7iV* 

11  P.  16,  7,  2,  ft.  5 P.  26, 9a  *i  “•*> 
*,  ii,  § 7 5 C.  5,  39,  j.  A 
11  Frag.  Vtf.  $ 317,  331» 

*!*P.  44,  a,  11,4  7»  P-jfc#*0- 

3.4.6.4  3»  P-46,  3,  *6.  • • 

••P.  j,  1,  J6;.P.  3,  3,  <*,*.»*«*• 

2. 15. 4 2 ; C.  7,  $6,  1. 
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appeared,1  and  led  to  changes  in  many  of  the  passages  admitted 
into  the  Pandects.  This  had,  further,  the  effect  of  destroying,  in 
a great  pleasure,  the  distinction  between  the  procurator  appointed 
in  nis  presence,  and  him  appointed  ip  \us  absepcp.2 


§ 2204- 

If  a cognitor  brought  suit,  the  very  nature  of  his  appointment 
rendered  a cautio  ratihabitionis  or  di  rato  domini  necessary ; but  a 
representative  of  any  other  description  must  give  satisdatio , or 
bail,  because,  strictly  speaking,  the  dominus  litis  might  have  him- 
self brought  the  action.* 

Curators,  in  consequence  of  the  change  introduced,  and  which 
has  been  above  alluded  to,  were  not  compelled  to  do  this.  The 
procurator  personally  appointed  by  protpcoll  was  likewise  ex- 
empted.4 Hence,  in  latter  times,  the  procurator  only  who  was 
absent,  and  the  negotiorum  gestor  suing  without  mandate,  was 
required  to  give  security  for  the  ratihabitio , or  ratification  of  thp 
iominus  litis,5  otherwise  it  was  implied. 


$ 22P5. 

Cognitores  having  been  admitted  to  represent  plaintiffs,  it  was 
considered  fair  to  admit  them,  also,  in  favor  of  defendents  and, 
subsequently,  the  other  species  of  representatives  were  admitted, 
even  to  the  extent  of  a voluntary  defensor ; 7 the  form  being— 
Quando  tu  a me  fundum  petis  in  eam  rem , Publium  Mavium  cognir 
term  do , or  Quando  tu  mecum  agere  vis  in  eam  rem  cognitorem  do  ,* 8 
and  the  condemnatio  being  varied  to  meet  the  change.9 

An  action  accrued  to  the  dominus  litis  upon  the  judicatum* , here 
also,  originally  onjy  on  a process  by  a cognitor,10  which  was  at  a 
later  period  extended  to  a procurator,11  and  to  the  tutor  or  cura- 
The  judicatum  operated  ipso  jure  an  exceptio  in  favor  of 
the  doming,  though  defended  by  an  unauthorized  defensor,** 
fccause  the  matter  was  brought  into  court  with  him,  but  it  gave 
^o  actiop  against  the  dominus,1* 


Id4*1* 

3»  3>*7>  comp.  Frag.  Vat  $ 328, 
nK;iGah"  49  * "j,  p-  7>  *3  i Theo- 


• Gain*  $ 87 ; Theophil.  4,  JO,  $ * j 
C.  7.  45»  i- 

10  Frag.  Vat.  $ 317,  3315  Paul.  R.  S. 
>»  *»  $ 4* 

“ P-  4»»  ».  4.  Pr-  4 *»  P-  3»  3»  »** 
3*>  4°.  4 * > ld-  #*• 

'*  P.  26,  7, 1,  $ 2 ; P.  26,  9,  7 ; P.  2, 
1,  15 ; P.  4*.  »,  4. 3 1 » C.  5,  J9,  1. 

'•  P.44, 2,  11,47. 

14  P-  3»  3»  »*»  6l- 
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3 T 


Cautio  rati- 
habitionis re- 
quired  of  a 
cognitor. 
Satisdatio  by 
other  attorneys. 


Cognitores  ad- 
mitted in  favor 
of  defendents. 

Conception  of 
the  formula 
where  a cogni- 
tor intervened 
for  the  defen- 
dent. 


Extension  to 
the  procurator. 


Digitized  by  v^ooQle 


506 


THE  ROMAN  CIVIL  LAW. 


Distinction 
between  the 
doihinus  lids 
and  procurator. 


Procurator 
differs  from  an 
advocate. 


Persons  in- 
capacitated to 
act  as  cognitois 
or  procurators. 


§ 2206. 

The  distinction  between  the  dominus  litis  and  the  procurator 
was,  that  the  former  carried  on  the  suit  as  his  own,  and  the 
procurator  in  behalf  of  another.  The  legal  effect  of  this,  that 
the  procurator , who  had  by  joinder  of  issue,  called  litis  contestatio , 
adopted  the  suit  as  it  were,  could  appoint  a deputy  if  he  chose, 
and  could  continue  the  suit  after  the  death  of  the  principal.  The 
mandate  of  the  principal  could  not,  therefore,  be  recalled,  except 
for  weighty  reasons  on  cause  shewn ; nor,  on  the  other  hand, 
be  resignea  by  the  procurator . The  sentence,  too,  was  directed  in 
his  name ; the  actio  judicati  was  competent  to,  and  lay  against 
him,  subject  to  the  opes  exceptionis  of  the  defendent,  whereby  he 
screened  himself  against  the  consequences  of  the  strictum  jus . 

None  but  the  dominus  can  appoint  a substitute  ; he  must-have 
the  free  disposition  of  his  property,  and  free  administration  of  the 
subject-matter  of  the  suit ; for  which  reason  madmen,  idiots,  chil- 
dren, deaf  and  dumb  persons,  who  were  not  in  a position  to  make 
their  thoughts  intelligible,  were  incapacitated  from  appointing  a 
procurator. 


§ 2207. 

The  advocate  differs  widely  from'  the  procurator  in  his  func- 
tions. The  advocate  was  he  who  pro  alio  postulabat , that  ‘is  to 
say,  he  who  made  a speech  for  the  party  suing  in  court,  and  in 
fact  conducted  the  cause.  Any  one  could  act  as  procurator  who 
was  not  under  some  physical,  cfvil,  or  moral  disability  in  that 
behalf ; he  was  simply  a person  appointed  in  the  place  of  another 
as  his  agent,  and  on  this  account  was  usually  furnished  with  a 
mandate,  or  if  not,  his  acts  at  least  required  confirmation.  The 
advocate,  on  the  other  hand,  inlightened  the  client  as  to  his  suit 
with  his  counsel,  knowledge,  and  advice — appeared  with,  sup- 
ported him  in  court,  drew  up  his  pleadings,  and  either  conducted 
his  cause  orally,  or  instructed  him  as  to  the  manner  in  which  he 
should  himself  conduct  it.  Although  any  person  may  act  as  a 
procurator  he  cannot  act  as  an  advocate,  who  must  be  qualified 
in  that  behalf;  nevertheless,  a procurator  may  deliver  a legal 
document,  attend  the  taking  of  an  oath,  or  hear  the  publication 
of  a sentence. 


§ 2208. 

The  edict  designated  certain  persons  who  were  not  allowed 
to  appoint  a cognitor , and  others  who  were  incapacitated  from 
being  so  appointed,  a provision  which  is  extended  to  procurators  ;* 


1 Gaius  4,  § 124;  Frag.  Vat.  § 312-3. 
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for  instance,  infamous  persons  were  forbidden  from  exercising  the 
function  or  from  appointing  others  to  represent  them,1  until  Jus- 
tinian abolished  this  disability;2  it  even  went  so  far  as  to  forbid 
persons  of  high  rank  to  appear  personally  in  court,  as  being  un- 
suitable to  their  condition.3 


§ 2209. 

It  has  been  already  seen  that  a class  of  juridical  advocates  juridical  advo- 
existed  in  the  republican  period,4  whose  occupation  it  was  to  cates  of  the 
advise  their  clients  on  matters  of  law,  and  to  advocate  their  in-  period.^" 
terests  orally,  and  conduct  their  legal  business  in  courts  of  justice, 
either  from  motives  of  friendship  by  reason  of  their  duty  as 
patrons,  or  to  whom  application  was  made  on  account  of  their 
renown  as  jurists  and  orators.5 

This  occupation  was  purely  honorary ; but  on  account  of  the  Lex  Cincia  to 
exactions  of  patrons  and  others,  who  thus  undertook  the  causes  of 
others,  the  lex  Cincia 6 was  passed  in  A.U.C.  550,  B.c.  203,  for-  j^tron^dvo- 
bidding  any  remuneration  of  whatsoever  nature  or  kind  to  be  given  cate*, 
for  services  of  this  description.7  This  law  appears,  however,  to 
have  been  evaded  or  disregarded;  for,  with  the  decline  of  the 
ancient  feeling,  the  business  of  an  advocate  appears  to  have  been 
converted  into  a lucrative  employment,  so  much  so,  that  after 
many  futile  attempts  to  maintain  the  old  law,  it  was  found  neces- 
sary to  regulate  that  which  could  not  be  suppressed  ; thus,  under 
Claudius,  the  principle  of  the  honorarium  was  admitted,  and  its  The  hono- 
amount  restricted  to  a sum  of  10,000  sesterces  for  a cause.8  ««um  legalised. 
Under  Nero  new  regulations  appeared, 9 but  the  same  amount  was 
retained,  which  was  at  a later  period  translated  into  its  then 
equivalent  value  of  100  aurei ,10  a sum  equivalent  to  about  55 
guineas  ; yet  some  still  Continued  to  conduct  the  causes  of  others 
gratuitously.11 

At  this  period  of  the  decline  of  forensic  eloquence,  the  advocati , Decline  of 
causidici , also  called  patroni , appeared,12  and  renowned  jurists  forensic  elo- 
ceased  to  occupy  themselves  with  the  conduct  of  causes,  con-  qucncc> 
fining  themselves  to  consultations  and  opinions. 

The  postulatio^  however,  was  not  restricted  to  any  particular 
class,  but  could  be  performed  by  any  one  except  women  and 


1 Paul.  R.  S.  1,  2,  § 1 ; Frag.  Vat. 

U*?>  j*».  3*4- 

,1-4»  >3»  % ”5  Theophtf.  4,  13, 
S 11. 


•C.  a,  13,  *$5  Not.  71. 

Ck.  pro  Mur.  12;  Id.  Top.  17; 
5 495-504.  h.  op.;  § 319,  § 495,  $ *009, 

h.  op. 

*(Aacon.)  in  divin.  4,  p.  104;  Orell. 
Ck.  pro  Quint.  8f  pro  Cluent.  40,  de  orat. 


3»  33* 


303,%  590;  $ 1514,  h.  op. 

7 Tac.  An.  11,  5. 

* Dio.  Can.  54,  8 ; Tac.  An.  11,  6,  7. 
•Suet,  in  Nero  175  Tac.  An.  13^ 
5»  42* 

10  Plin.  5,  21 ; P.  50,  13,  i,§  10-13; 
§ 1825,  h.  op. 

11  Plin.  5,  14;  Lamprid.  Alex.  Sever. 
44* 

*•  Tac.  de  caus.  corr.  eloq.  1 ; P.  3,  1, 

i>§4>  $ 498  5°°»  h*  °P- 
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Advocate*  be- 
come a cor- 
porate body. 


Fiscal  advocate*. 


Bail  for  the 
fulfillment  of 
the  judicatum 
required  in  all 
case*  where  a 
cognitor  inter- 
vened. 

But  not  always 
required  by  the 
later  law. 


in  famous  persons,1  who  were  excluded  from  it  by  die  edict,  and 
those  who  had  been  deprived  of  the  privilege  by  the  authorities 
as  a punishment.2 

At  a later  epoch  the  profession  of  advocates  acquired  a more 
artificial  and  definite  form;  a limited  number  were  admitted  in 
every  court,3  whose  origin,  period  of  study,  and  the  extent  of 
whose  knowledge  had  been  duly  inquired  into  and  approved;4 
supernumeraries  were  obliged  to  wait  till  a vacancy5  presented 
itself.  Those  so  matriculated  formed  a collegiate  body,  with 
corporate  rights6  and  divers  personal  privileges;7  on  the  other 
hand,  they  were  subject  to  a particular  discipline  in  respect  of  the 
performance  of  their  duties.8 

The  fiscal  advocates,  introduced  by  Hadrian,  were  associated 
with  this  corporate  body,  and  enjoyed  a regular  salary  ;9  this  office 
was  the  privilege  of  the  two  seniors  of  this  collegiate  body  in  the 
court  of  the  oriental  prefect,  but  who,  after  having  served  the 
office  a year,  were  advanced  to  higher  dignities.10  In  other  courts 
there  was  but  one  fiscal  attorney,  who  retired,  in  like  manner, 
every  second  year.11 


§ 2210. 

In  all  cases  in  which  the  defense  was  made  by  attorney,  bail  for 
the  fulfillment  of  the  judicatum  was  necessary  ; in  the  case  of  a 
cognitor , through  him  by  the  dominus  himself,  but  otherwise,  by 
his  representative.12 

In  the  latest  law,  according  to  which  this  is  the  only  case  in  • 
which  this  bail  is  still  required  at  all,13  there  is  some  variety  of 
practice  according  to  the  circumstances.  If  the  dominus  litis 
appointed  a procurator,  being  personally  present,  he  gave  the 
required  cautio  in  person  ; but  if  he  appeared  as  the  defensor  of  an 
absentee,  he  had  to  give  it.14  In  certain  cases,  however,  the  agent 
had  to  give  security  for  the  ratification  of  his  principal,15  termed  dr 
'ratihabitione  or  de  rato  haberi . 


1 P-  3»  i»  1»  F-  4 h 3»  5»  7i 

IX. 

* * ,9>  F*  S I-*  1 P.  3*  1»  6f 

§ i ; Id.  8. 

* C.  Th.  2,  io,  a;  C.  i,  7,  8,  u,  13, 
pr.  5 C.  a,  8,  3,  5,  pr.  7 ; Id.  7 ; the  pro- 
viiion*  of  C.  Th.  2,  10,  1,  were  only  tem- 
porary. 

4 C- *»  7»  n*  l * > Id.  17.  pr.;  c.  », 
3»  S 4»  Id*  5>$4- 

• C.  2,  7, 1 1,  4 i ; Id.  13  5 Nov.  Theod. 
tit.  10  $ de  postal.  c.  1. 

•C.  6,  48.  1. 

7 C.  2,  7,  3,  6 ; Nov.  Theod.  tit  10, 
de  postal.  c.  1. 

7>  4 2»  3 5 91  C.  8,  ;6| 


12;  C.  3,  i,  13,  4 v;  C.  2,  6,  s,7l 
C.  Th.  2,  io,  4. 

9 Sptrtian  Had.  20  ; Antonin.  Get*  2 ; 
P- 28,4,  3;  C.2,9,  i,4  17. 

10  C.  2,  7,  8,  10 ; C.  2,  8,  4,  4 1. 

11  C.  2,  7,  12,  13,  16  ; C x,  8.  1» 

* *^Gaiu*  4,  4 101 ; Frag.  Vat  i 317* 

13  I.  4.  ii,  4 Cfc*  Quint  7,$i 

Gaius  4,  4 25,  88-01,  96-102. 

14 1.  4,  11,  4 4,  5;  P.  4*1  7»  ,0* 
Here,  in  the  former  part  of  the  paflap* 
procurator  has  been  interpolated  for  cog- 
nitor. 

_ “P.  3»  3.  39.  $ S>  *»  7 J Id.  40»  i »> 
P.  46,  8,  6. 
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$ 2211. 

By  the  common  law  the  defendent  was  required  to  give  bail.  Cautio  de 
caution,  or  security,  called  de  judicio  sisti , for  appearing  in  court 
whenever  cited  ; and  de  lift  ad  exitium  usque  continuanda  for  con-  <knt#e  c cn 
ducting  the  suit  to  its  termination. 

In  real  actions  he  must  give  security  judicatum  solviy  that  he  judicatum  solvi, 
will  surrender  the  subject  matter  of  the  suit  as  soon;as  he  may  be 
condemned  to  do  so. 

The  plaintiff,  on  the  other  hand,  was  required  to  give  security  Cautio  for  the 
that  he  would  join  issue — that  is  to  say,  would  procede  to  the  litis  !iti# 
contestatio  within  two  months,  from  the  date  x>f  die  delivery  of  the  y p m 
plaintiff’s  libellus  or  declaration. 

That  he  would  not  abandon  the  suit,  and  would,  if  he  lost,  pay 
one-tenth  of  the  objectum  litis  as  indemnity  for  costs. 

Generally  speaking,  this  giving  security  was  termed  satisdatio ; Generally  In- 
the  word  cavere , whence  cautio , signified  to  make  the  adversary  ^dcd 
secure.  £d<T™ 

On  being  cited  to  appear  in  court,  the  party  might  liberate 
himself  by  offering  security,  even  by  the  law  of  the  Twelve 
Tables,1 *  the  surety  must  be  sufficient,  according  to  the  quality 
of  the  party  cited,  rich  for  rich,  or  at  least  solvent,  and  poor  for 
poor,  so  that  the  same  satisfaction  may  be  obtainable  from  them,  in 
default  of  the  principal,  as  might  have  been  had  from  him  j*  there 
Were,  however,  certain  persons,  for  whom  any  bail  offered  must 
be  accepted,  these  were  parents  and  patrons,  who  were  in  con- 
sequence excepted  from  the  operation  of  the  edict;3  whoso 
refused  to  accept  sufficient  sureties,  exposed  himself  to  an  actio 
injuriarum  ;4  but  whoso  declined  bail  for  a so-called  necessary  Penalty  for 
person,  and  did  not  immediately  release  him,  subjected  himself  to  ^ 
a fine  of  fifty  aurei , about  30/.  In  all  cases,  the  satisdatio , or 
giving  of  bail,  was  originally  performed  by  adducing  fide  justores , 
who  promised  to  answer  for  their  principal ; ’but  in  later  times, 
other  modes  Of  giving  security  were  admitted  ; and  while  these 
have  been  generally  adopted  by  continental  nations,  England  has  England  has 
persevered  in  insisting  upon  the  fidejussory  caution,  preferred  p^[v1ccd0^e 
hy  the  English  law  to  an  absolute  deposit  of  money,  which  is  ^^Qbaii. 
therefore  not  admissable,  because  it  does  not  furnish  the  moral 
guarantee  which  is  offered  by  a responsible  bondsman,  although 
sudi  cannot  be  made  available  until  the  ball'has  been  declared 
forfeit  and  estreated,  and  the  amount  levied  upon  such  person  by 
due  process  of  law,0  but  this  does  not  apply  to  special  bail. 


1 § 2007,  h.  op. ; A.  GelL  N.  A.  16, 
Dj  P.  a,  4,  a»,  1 1. 

•P.  2,5,1. 

* P.  2,  6,  1 Sc  2. 

4 P.  *,  8,  St  § *. 


* Pr»,  6,  2 to  3. 

0 This  does  not  apply  to  payment  of^  the 
sum  indorsed  on  the  writ,  and  10/.  for  costs 
in  actions  of  defat,  43  Geo.  3,46,$  7 and  8 
Geo.  4,  7 1,  $ 2,  3 ; 1 and  2 Wfct.  ticy  V 4< 
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Satisdatio  or 
bail  divided 
into  fide- 
jussoria, pig- 
noratitia,  jura- 
toria, nude 
promiasoria. 
Fidejussoijr 
caution. 
Pignoratitian 
caution. 
Cautiones 
idoneae. 
Juratory  and 
simple  pro- 
missory caution. 


Bail  to  the  action  is  never  required  in  England  in  civil  cases,1 
except  where  the  defendent  is.  a foreigner  domiciled  abroad,  or, 
being  a subject  of  the  Queen,  domiciled  in  the  country,  it  be 
sufficiently  shewn  that  it  is  his  intention  to  quit  the  country  in 
order  to  avoid  the  process  of  the  court ; a plaintiff  cannot  now  be 
called  upon  to  give  even  nominal  bail  to  prosecute  his  suit,  since 
if  he  neglect  to  do  so,  the  defendent  has  his  remedy  by  entering 
a nolle  prosequi,  and  obtaining  his  judgment  for  costs  against  the 
plaintiff ; he  has  also  a right  of  action  for  any  damage  or  incon- 
venience to  which  he  may  vexatiously  have  been  put. 

In  criminal  actions,  the  magistrate  investigating  the  case  takes 
such  recognizance  in  the  own  person  of  the  defendent,  or  such 
bail,  as  he  may  think  necessary  according  to  law,  using  the  dis- 
cretion allowea  him  in  the  particular  case. 

§ 2212. 

Jurists  have  divided  satisdatio  into  fidejussoria , pignoratitiay 
juratoria  y and  nude  promissori  a y according  to  the  mode  in  which 
the  cautio  is  given. 

The  Praetor  recognized  fidejussory  caution  only,  which  was 
properly  termed  satisdatio ,*  by  the  production  of  good  and  suffi- 
cient bondsmen.3 

Pignoratitian  caution  came  into  operation  where  the  satisdation 
was  not  praetorian,  where  a certain  thing  was  the  object  of  the 
suit,  or  in  cases  where  the  adversary  agreed  to  accept  such 
caution. 

These  two  former  are  sometimes  called  cautiones  idoneeef 

The  juratory 5 and  simple  promissory  caution  depended  solely 
upon  exceptional  cases,  and  was  a species  of  privilege. 


§ 2213. 

Personi  quali-  In  respect  of  bail,  those  only  were  qualified  to  be  fidejussores 
or ntiscUtio w^°  were  caPa^e  obligating  themselves;  thus  neither  women, 
by  the  Sctm.  Velle ianumy  nor  minors,  because  they  had  not  the  free 
administration  of  their  property,  nor  slaves,  because  they  were  not 
persons,  and  had  no  property;  neither  thpse  enjoying  forensic 
privileges,6  save,  indeed,  they  should  have  renounced  them.7 

Either  the  persons  offered  must  be  sufficiently  solvent,  locupletes , 
in  the  estimation  of  arbiters ; 8 but  where  many  were  conjoined, 
any  whosoever  might  be  received.^  If  the  fidejussors  ceased  to  be 
solvent,  or  lost  the  power  of  obligating  themselves,  others  might 
be  demanded  in  their  place,  the  question  having  been  duly  ex- 


1 Ciragno  v.  Hussan,  6 Taunt.  20. 

*p.  50, 16, 61 ; p.  13,  j,  21, §*j 

p-  ♦*»  3.  «• 

* P-  *6.  S,  7- 

4 P-  17,  »> 59»  * i P-  40»  St  4>  $ *• 
4 C.  6,  38,  3* 


4 P'  2.  Sf  8;  § I)  2. 

7 Id.  7 j P.  2,  5,  1. 

* P.  2,  8,  % 9 & 10 ; Cuj.  op.  port, 
tom.  2,  p.  911  ; Schulting  I,  b.  t. 

* Id.  2,  § 2. 
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amined;1  but  once  given,  they  were  held  bound  for  all  purposes.2 
The  obligation  of  the  fidejussors  ceased,  if  the  stipulator  appeared 
to  have  no  right  of  action,9  or  if  he  who  had  become  bail  had  died 
before  the  cause  went  to  judgment.4 

The  juratory  caution  was  the  privilege  of  those  whose  dignity 
inspired  confidence,9  and  of  the  possessors  of  immoveables. 

It  suffices  that  the  party  be  said  to  be  the  possessor  of  an 
immoveable,6  so  long  as  some  portion  of  them  be  within  the  juris- 
diction;7 moreover,  the  satisdation  will  be  sufficient,  provided  the 
bail  be  possessed  of  sufficient  interest ; he  must  have  the  dominium 
utiley  revocabile y or  naturale , or  such  interest  as  the  emptyteuta 
has  in  the  emptyteuticarian  property,  or  either  the  husband  or 
wife  in  a dotal  farm ; 8 and  that  notwithstanding  the  suit  concerns 
those  properties;9  an  usufructuary  interest,  however,  estate  in 
expectancy,  or  right  of  personal  action,  will  be  of  no  avail.10  The 
others  who  are  intituled  to  the  privilege  of  giving  their  mere 
promise,  are,  for  instance,  the  fiscus,  which  is  always  presumed 
to  be  locuples  and  clerks  in  holy  orders.12 


§ 2214. 


There  are  some  specialities  respecting  the  cautions  in  noxal 
actions,  which  do  not  apply  to  ordinary  civil  suits ; thus,  if  any 
one  promised,  judicium  sistiy  to  abide  the  issue  in  such  action,  the 
praetor’s  edict  declared  in  eadem  causa  eum  exhibere  in  qua  tunc 
esty  donee  judicium  accipiatur ,13  which  was,  in  fact,  security  that 
the  noxa  should  not  suffer  deterioration,  whereby  the  plaintiff 
might  be  damnified  ; 14  « hence  he  undertook  that  he  would  not 
evade  the  suit  by  alienating  the  slave,  and  then  exhibiting  him, 
because  he  might  transfer  him  to  a more  powerful  adversaiy ; nor 
manumit  him,  because  the  individual,  as  a freeman,  would  be,  in 
criminal  cases,  subject  to  a ‘milder  punishment  than  that  to  which 
he  would  be  exposed  as  a slave.19  The  obligation  of  the  fidejussor 
ceases  upon  issue  joined,  litis  contestatioy  because  the  effect  of  this 
is  to  give  the  plaintiff  another  sort  of  security,  and  to  extend  the 
suit  tp  heirs.  He  is  not  committed  by  any  stipulation  before  pro- 
ducing the  slave,  he  having  been  given  as  a noxay  or  an  accident 
having  intervened.16 
$ 


»Id.S,§3  5 Id.  10,  $ 1. 

Id. a,  4 si1*  3. 

* id.  2, 4 1. 

• C.  12,  I,  17. 

*c-  3>  *,  3»  § 1-8  C.  1,  4,26,  § 65 
C.  12,  22,  S. 

«• 

•Id.  15,  § 3. 


10  Id.  15,  § 1,  §4. 
»Id.  1,  *18;  P.  36,: 
"c.  1,3 >*S>§  1 5 Id. 
“ P-  W. 

14  Id.  i,  § 1. 

15  Id.  5. 

“Id.  1 &i;  P.45,  i, 
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TITLE  XI. 


Dc  Perpetuis  et  Temporalitas  Actionita^Prs^ptk>~ExtiiJctbra— Actjo  Hate— Attta 
Rei  Vindicatio — Confessoria —Negatoria  —Hypothecaria  — Hereditatis  Petitio— Qscoel# 
Inofficiosi  Testamenti— Actiones  in  Rem  Scriptae— Actio  Quod  Nfetus— Actiones  Rei 
Persecutori» — Actiones  Honorariae— Actio  Paulliana— Actio  Redhibitoria— Aedo 
Quanti  Minoris— Actiones  ex  Ddictis  Privatis —Actio  Fusti  Maritati  Arborum 
Furtim  Caesarum— Depositi  Miserabilis— Serri  Corrupti— De  Dejectis  et  Effusis — De 
Dolo— Actiones  Injuriarum— Crimina  Publica— Crimen  ex  Lege  Julia  de  Adulteriis — 
Crimen  Peculatus— Ex  Senatus  Consulta  Siliniana —Crimen  Parricidii— Litis  Con- 
testatio—Actiones  Que  ad  Heredes  ct  ill  H credes  Transeunt— Actiones  Populares— 
Vindictam  Spirantes— Rei  Persecutoris— Personalis— In  Solidum — Poenales. 


De  perpetuis  et 
temporalibus 
actionibus  et 
qus  adheredes 
et  in  heredes 
transeunt. 


Limitation  of 
actions  un- 
known to  the 
older  law. 
Introduced  by 
the  prstor. 


§ «15- 

Acquisitive  prescription  runs  in  confirmation  of  possession, 
and  extinctive  in  bar  of  the  remedy  for  the  disturbance  of  such 
possession.1 

Many  measures  were  taken  for  decreasing  the  number  of  suits, 
some  of  which  operated  directly,  and  some  indirectly,  the  most 
important  of  which  was  the  prescription  of  actions. 

Prescription  or  the  limitation  of  actions,  was  unknown  to  the 
old  law  > and  the  first  limitation  which  was  introduced  was  by  the 
edictal  jurisdiction  of  the  prator,  who,  whenever  he  promised  a 
remedy  under  some  particular  circumstances,  usually  added  a 
limiting  clause,  such  as  intra  annum  y or  intra  annum  uttUm 
judicium  dabos*  indeed,  if  this  limitation  were  not  appended, 
as  his  office  was  annual,  the  action  expired,  as  a matter  of 
course  ;4  sometimes,  however,  Gaius  informs  us,  the  praetorian 
actions  followed  the  example  of  the  ordinary  legal  suits,  of  which 
nature  were  those  which  anpfied  to  bonorum  possessores } and  others, 
in  the  place  of  heirs ; and  the  action  of  theft  manifest,  both  of 
which  were  perpetual,  although  founded  on  praetorian  jurisdiction, 
because  the  pecuniary  mulct  was  the  commutation  of  a corporeal 
or  capital  penalty.  These  must,  however,  be  treated  as  the 
exceptions  of  a later  period,  which  may  be  accounted  for  by 


1 4 1 114,  h.  op.  * Gaius  4,  $ 1 10,  1 1 1. 

* Vide  exceptiones,  Title  vii.  4 1. 4,  11,  pr. 


Digitized  by  v^ooQle 


DE  PERPETUIS  ET  TEMPORALIBUS  ACTIONIBUS.  513 


successive  praetors  continuing  in  the  album  actions,  the  necessity 
for  perpetuating  .which  was  so  obvious.  Actions  arising  out  of 
dominion  were  the  first  which  were  exposed  to  a limitation.1 

Theodosius  II  first  fixed  thirty  years  as  the  general  rule  of 
limitation  for  all  actions  ex  lege , Scto.  et  sacris  constitutionibus .2 

Actions  which  had  been  commenced,  but  suffered  to  sleep, 
were  limited  also  to  this  term,3  which  Justinian  modified  by  fixing 
forty  years  from  the  last  cognitio  as  their  limit.4  According  to 
the  old  law,  where  a suit  was  pending  beyond  a certain  time, 
without  having  been  brought  to  a conclusion,  the  right  of  action 
expired,  since  it  was  requisite  that  judgment  should  be  given 
while  the  imperium  was  in  the  same  hands  as  when  the  suit  was 
begun ; for  legitima  judicia , a definite  period  of  a year  and  six. 
months,  was  fixed  by  the  Lex  Julia.*  Thus,  if  the  plaintiff  did 
not  get  his  judgment  within  that  period,  his  right,  strictly  speak- 
ing, was  gone,  because  he  could  not  recommence  another  action 
in  the  same  matter ; or  if  he  did,  could  be  answered  by  an 
exceptio.6  Hence  it  is  clear  why  plaintiffs  awaited  the  commence- 
ment of  the  official  year  for  bringing  their  suits.7  Under  the 
emperor,  this  limitation  ceased  to  lie  observed  in  the  provinces.8 
The  later  law  applied  this  limitation  to  certain  cases  only, 9 as  in 
the  actio  doliy  which  may  be  commenced  within  the  two  years 
next  past,  intra  continuum  biennium , after  the  commission  of  the 
alleged  fraud.  ' 

§ 2216. 

The  principle  upon  which  the  limitation  of  actions  was  in- 
troduced is  pretty  much  the  same  as  that  upon  which  it  is  founded 
m England,  quia  interest  reipublica1  ut  sit  finis  litium , this  is  the 
public  reason  ; but  there  are  private  reasons  not  less  cogent,  viz., 
that  after  a certain  period  a person  considers  himself  safe  from 
actions,  and  therefore  neglects  to  keep  receipts,  or  attend  to  the 
means  of  rebutting  actions.  Moreover,  the  witnesses,  whereby  the 
defendent  may  be  able  satisfactorily  to  meet  a charge,  may  be  dead, 
or  have  removed  without  leaving  any  trace  whereby  they  can  be 
found.  Hence,  although  the  natural  right  is  indestructible,  yet  as  the 
re®e dy  whereby  it  may  be  realized  is  civilly  extinct,  the  defendent  is 
mfe,  by  pleading  simply  the  expiry  of  the  limit  of  time  fixed  by  law. 

The  principle  laid  down  by  Thibaut  in  respect  of  the  limitation 
of  actions  is,  like  all  he  writes,  so  lucid  and  concise  as  to  deserve 
quotation  ipsissimis  verbis . He  says,10 — Die  Klagen  sind  nur 

zu  dem  Zweck  eingefuehrt , um  durch  richterliche  Huelfe  wider- 


s-  5»  *>§3,4.  5* 

S*  ,4»*»  +» ,a>  pr- 

C.Th.  4,  14,  i»  § 1. 
c.  7, 39,0.  «0» 

Caws  4,  § 104,  105  5 P.  4,  3,  1 
Hi  P.  5»  i,  3»  S P.  9*  x,  30,  $ 1 ; 
4*.  *>  3,  § * 5 P.  44»  3»  *• 

VOL.  III. 


8  Gaius  3,  $ 181, 4,  § 106,  107. 

7 Juv.  Sat.  i69  41  $ Serv.  ad  JEn.  2, 
102. 

8 Rudorff  Sav.  Zeitsch.  10»  391* 

9 For  an  example,  vide  C.  2»  xx,  8. 

10  Debar  Bents  und  Verjathrung,  2,  43, 
122  i Gliick  PtouL  3 Th.  § 2360,  p.  344* 
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rechtliche  Anmassungen  aufxuheben,  Die  Verjaehrunf  sell  nicbi 
elazu  di inert)  bestebende  voellig  gesetzmeessige  Verhaltmsse  zu  ver» 
nick  ten  und  ahzukuerzen>  sondem  ihr  Zweck  isty  ewigen  Recbts- 
streiten  vorzubeugen , also  widerrechtliche  Zust tende  zu  scbuetzen. 
JVenn  daber  das  positive  Recbt  aucb  gestattet , ein  Recbt  durcb 
eine  Klage  zu  verfolgen , gegen  Welches  sicb  bisber  Niemand  wider - 
recbtticbe  Anmassungen  erlaubte ; so  Mann  docb  die  V trjtthrbarketf 
der  Klage  weebrend  dieses  von  beiden  Seiten  legalen  Zustandes  nicbi 
Statt  finden . 

The  chief  object  of  the  law  in  introducing  actions  is  not  to 
purge  the  illegality  of  the  defendent,  because  this  is  indifferent  to 
the  otate  in  civil  or  private  matters,  so  long  as  the  party  intituled 
leave  the  object  undisturbed.  Actions  are,  therefore,  chiefly  and 
only  introduced  to  supersede  the  necessity  of  self-help,  and  to  give 
every  one  the  opportunity  of  prosecuting  his  alleged  right  in  a 
legal  manner,  awaiting  the  sentence  of  the  judge,  and  abandoning 
the  adversary  to  such  force  as  he  may  think  proper  to  use.  Ulti- 
mately, the  plaintiff  should  only  succede  who  possesses  a right, 
and  the  defendent  lose,  who  has  disturbed  it ; hence  limitation 
should  not  serve  to  destroy  and  narrow  a status  strictly  legal  and 
existent — no,  its  aim  is  to  put  a limit  to  everlasting  litigation ; 
but  it  cannot  be  said  that  their  object  is  to  support  an  illegal  state 
of  things,  quite  the  reverse — it  is  to  avoid  injustice,  and  to  prevent 
such  illegal  state  of  things  from  accruing.  The  law  says,  in  effect, 
he  who  has  a right,  let  him  make  it  available  in  one,  five,  or  within 
thirty  years,  in  order  that  the  matter  may  be  fairly  examined  fn 
and  contray  lest  the  principal  means  of  proof  be  lost  in  the 
interim,  and  that  all  just  exceptions  may  be  adduced  by  the  other 
party  while  it  is  yet  time  once  for  all  ;l  and  it  is,  of  course,  pos- 
sible under  this  arrangement  that  a defendent,  who  has  tqBj 
wrong  on  his  side,  may  be  supported  in  that  wrong,  and  an  unjust 
state  of  things  upheld ; but  this  is  one  of  the  unavoidable  defects 
of  all  law,  which  can  do  no  more  than  provide  for  a maximum 
of  justice  in  the  majority  of  cases. 

Where  a pactum  de  retrovendendo  exists,  a purchaser  is  dearly 
not  in  the  wrong  so  long  as  the  vendor  does  not  claim  his  right  of 
repurchase  ; but  from  the  moment  he  do  so,  he  may  say, — Dies 
cedit  et  venity  and  that  his  actio  is  nataf  therefore  he  must  concur 
in  the  limitation  running  from  such  period,  because  all  the  neces- 
sary conditions  of  it  are  present ; for,  otherwise,  it  would  follow 
as  a natural  inference  that  prescription  of  the  condictio  certi  t* 
mutuo  would  only  begin  to  run  from  the  moment  at  which  the 
creditor  had  made  his  demand  and  got  a refusal. 

Limitation  only  begins  to  run  against  the  actio  pignoretiti* 

1 The  same  objectioni  apply  to  allowing  the  actio  nata  in  hk  Syat.  det  heorJLR' 
the  aame  cauae  of  action  to  be  tried  more  vol.  5,  $ 139.  et  aq.,  but  it  ii  ucnecawy 
than  once,  except  under  toy  special  dr-  to  coa/uie  the  student  by  it,  or  to  west? 
Constances.  the  reader  by  his  prolix  verb c**~ 

* Savigny  has  a long  dissertation  on  purely  speculative  theories. 
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directa  from  the  moment  at  which  the  debt,  which  the  pledge 
was  given  to  secure,  has  been  paid,  because  that  is  the  period 
of  the  actio  nata . 

So  long  as  a right  is  mutually  recognized,  it  does  not  require  to 
be  prosecuted,  hence  the  limitation  does  not  begin  to  run  under 
such  circumstances ; thus,  in  an  actio  communi  dividundo  or  familia 
herciscunda , so  long  as  the  parties  jointly  interested  reciprocally 
acknowledge  their  common  rights,  no  limitation  runs ; nor  for 
like  'reason,  against  the  condictio  ex  mutuo , so  long  as  the  debtor 
pay  the  interest,  because  each  payment  of  interest  is  a renewed  ac- 
knowledgment of  the  debt ; but  on  the  first  default,  the  right  of 
action  is  bom  ; and  except  the  prescription  be  stopped  by  a 
reacknowledgment  in  the  shape  of  a resumption  of  the  payments, 
it  will  run  on  till  it  run  out.1 


§ 2217. 

The  difference  between  the  limitation  of  actions,  according  to 
the  civil  and  the  canon  law,  consists  in  the  latter  requiring  bona 
fides  y which  the  former  does  not.  Quoniam  omne , quod  non  est  ex 
fide , peccatum  esty  synodali  judicio  diffinimus , ut  nulla  valeat  absque 
bona  fide  prascriptioy  tam  canonica , quam  civilis  ; quum  generaliter 
sit  omni  constitutioni  atque  consuetudini  derogandum^  qua  absque 
mortali  peccato  non  potest  observari . Unde  oportet  y ut  qui  pra- 
scribity  in  nulla  temporis  parte  rei  habeat  conscientiam  alienae.* 

This  passage  must  doubtless  be  understood  in  its  most  extended 
sense,  and  is  equivalent  to  no  limitation  at  all,  since,  in  order  to 
determine  the  question  of  the  bona  fidesy  the  whole  matter  must  be 
ripped  up,  independently  of  the  impossibility  of  diving  into  the 
conscience  to  ascertain,  nulla  temporis  parte  rei  conscientiam  aliena 
habuisse . 

It  may  now  be  asked,  whether  every  one  is  in  mala  fide  who 
simply  knows  that  he  is  bound  to  another  in  something,  or 
whether  the  mala  fides  of  the  debtor  accrues  at  the  moment 
of  suit  brought. 

Now,  the  obligation  may  be  of  such  a nature,  that  it  is  self- 
evident  that  the  defendent  must  fulfill  it  of  his  own  accord, 
without  any  demand  or  request  in  that  behalf,  as,  for  instance, 
in  the  case  of  a debtor  who  is  clearly  under  the  obligation  of 
repaying  borrowed  money,  without  any  demand  being  made. 
On  the  other  hand,  the  obligation  may  be  of  such  a nature, 


‘£•7,  397,  §55  M-  § 9- 
* De  prescript.  X 2,  26,  20,  Hopfner  de 
necessario  b.  f.  ad  prescript,  act.  pen. 
requisitio  Giss.  1744,  § 17»  ,(1* : the  in- 
terpretation of  this  passage  has  given  rise  to 
much  dispute.  Mencken  diss.  an  requir. 
b.  f.  in  preacr.  act.  pen.  th.  18,  sq.j 
Wernher,  ft.  1,  obs.  183  9 Boehmer  I.  E. 
P.  lib.  2,  tit.  26,  § 54,  sq. } some  confine 


it  to  act.  b.  f.v  othen  to  the  extinctive 
prescript.  Leyser  sp.  455,  nud.  8;  Puf. 
tom.  it  obs.  1 15 ; Hopmer  1.  c.  § 15,  sq.; 
Westphal.  diss  de  indole  b.f.  in  prescript. 
§ 17,  sq. 5 Oelse  diss.  (pres.  Schmidt)  de 
lit.  ob).  c.  1,  § 10,  sq. ; Strobe  rcchtl. 
Bed.  4 Th.  p.  127 } Muller  ad  Leyser 
obs.  724. 
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that  the  defendent  is  not  under  the  obligation  of  fulfilling  it  before 
required  so  to  do,  as  in  the  case  of  a sale,  in  which  a lasio  ultra 
dimidium  has  taken  place.  In  the  first  case,  the  simple  knowledge 
of  the  debt  involves  mala  fides , which  it  does  not  in  the  latter.1 


§ 2218. 

Limitation  be-  The  term  of  the  limitation  is  to  be  reckoned  from  the  period  at 

the* actio1”  r,B^t  action  accrued,  actio  nondum  ncrtay  nondum  currit; 

e ac  o na  . thus^  the  limitation  in  the  actio  rei  vindicationis  begins  to  run  from 
the  moment  at  which  the  plaintiff’s  object  comes  into  strange 
hands,  the  actio  empti  from  the  day  upon  which  the  bargain  was 
struck.  In  the  case  of  the  condictio  ex  mutuo , the  rule  is  not  so 
clear.  If  the  period  of  repayment  be  settled,  then  it  is  clear  that 
the  actio  is  nata  on  the  expiry  of  such  term  ; but  if  it  be  not  fixed, 
the  action  does  not  accrue  until  the  creditor  has  cc  dunned”  his 
debtor,2  upon  the  maxim  aut  lex  aut  creditor  interpellat . 

The  contract  sub  pacto  de  retrovendendo  gives  an  actio  nata , 
from  the  moment  that  the  purchaser  refuses  to  return  the  object 
against  the  price  agreed,  whether  a terminus  a quo  have  been  agreed 
upon  or  not ; because,  in  neither  case  is  the  purchaser  in  an 
illegal  position  until  he  has  been  fairly  required  to  sell  back  the 
object. 

§ 2219. 

Actions  are,  therefore,  divided  into  perpetua  and  temporales ; 
the  former  indures  thirty  years  or  morey  the  latter  any  term  less . 
The  term  perpetual  has  been  preserved  long  since  it  ceased  to  be 
applicable  in  its  grammatical  sense,  and  must,  therefore,  be  taken 
to  signify  those  actions  which  have  the  greatest  duration  allowed 
by  law. 

If  it  be  attempted  to  lay  down  any  general  rule  for  the  duration 
of  actions  it  may  be  taken, — That  the  rei  vindicatio  must  be 
brought  within  thirty  years  in  ordinary  cases,  but  extends  up  to 
forty  in  the  cases  of  church  and  fiscal  property,  or  that  of  a 
municipality  vindicating  its  landed  estates ; and  here  it  is  important, 
inasmuch  as  many  jurists  have  introduced  confusion  into  this 
question,  to  remark,  That  a real  action  is  lost  by  the  extinctive 
limitation,  and  in  addition, — That  it  is  extinguished  by  the  neces- 
sary  consequence  of  another  having  acquired  it  by  the  acquisitive 
prescription  of  three,  ten,  or  twenty  years  ; thus,  so  soon  as  one 
has  acquired  the  object  of  a rei  vindicatio  belonging  to  another  by 
usucapion,  such  object  is  lost  by  acquisitive  usucapion,  and  not 
by  the  extinctive  plea  of  prescription  of  time. 
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The  rei  vindi- 
catio is  per- 
petual. 


Conflict  be- 
tween acqui- 
sitive and 
extinctive 
limitation. 


1 Engel  colleg.  jur.  can.  lib.  2,  tit.  26, 
n.  i&;  Oelze  1.  c.  § it,  sq. ; Hellfeld 
jorisp.  forma.  $ 998  fin. 

152s»  h.  op.;  Heimburg  diss.  de 
Chirogr.  post,  xxx  adhuc  anno  valido» 


h *3’  *1'>  I-  H.  Maiquard  disq.  de  ver. 
sens,  recteq.  appl.  brocardici  juris.  Agcrt 
tun  •voUntt  tun  currit  prrtKriptio  ; C.  7,  39» 
7;  P.  41,  3,  6 tc  7 i P.  44,  3,  ij,  pc.  j 
P.44,  7,  6}  C.  7,40, 
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If  the  possessor  of  the  object  has  acquired  the  ownership  of  the 
property  of  another,  and  the  property  in  it  is  gone,  along  with 
the  action,  it  is  competent  to  the  possessor  to  plead  to  an  actio 
rei  vindicationis , not  merely  the  exceptio  proscriptionis  ( temporis ), 
but  also,  and  by  preference,  the  exceptio  dominii  sive  competentis  et 
per  usucapionem  adquisiti . Now  let  it  be  supposed  that  a person 
has  possessed  a house  thirty  years,  but  in  bad  faith,  and,  con- 
sequently, has  no  defense  of  his  possession  upon  the  ground  of 
limitation,  the  action  of  the  owner  is  extinguished  by  usucapion. 
Hence,  the  rei  vindicatio  is  available  thirty  years,  provided  always 
that  the  object  has  not  undergone  usucapion  in  the  mean  time,  in 
which  case  the  possessory  title  by  the  latter  is  preferable  to  the 
petitory  tide  by  the  former,  and  consequently  takes  the  precedence, 
so  the  answer  of  usucapion  is  a good  answer  to  the  action.  Thus, 
in  this  case,  the  life  of  the  action  of  vindication  is  not  shortened, 
as  Hopfner,1  otherwise  taking  a clear  view,  represents  it  to  be, 
but  it  is  simply  met  by  a total  answer,  viz.,  to  the  effect  <c  You 
cannot  vindicate  your  property  because  it  is  not  yours ; ” hence, 
it  is  erroneous  to  assert,  as  many  do,  that  personal  actions  indure 
thirty  years,  real  actions  ten  or  twenty  only.  In  one  case,  how- 
ever, real  actions  are  circumscribed  to  five  years ; as  in  the  case 
of  a majorennis  following  property  illegally  alienated  by  his  curator 
during  his  minority  ; this  he  cannot  do  until  he  be  of  age,  and 
from  the  date  of  his  being  so,  he  must  bring  his  suit  within  five 
years.* 


§ 2220. 

The  actiones  confessorio  and  negatorio  indure  by  their  nature 
thirty  years,  because  they  savor  of  the  realty  ; and  upon  the  same 
principle  as  that  above  enunciated,  this  term  may  be  shortened  by 
extrinsic  facts.  The  confessoria  by  the  non-user  of  a servitude  for 
ten  or  twenty  years,  and  the  negatoria  when  the  adverse  party  has 
acquired  a servitude  by  long  user,  which  he  may  do  likewise  in 
ten  or  twenty  years,  according  as  the  parties  may  be  absent  or 
present. 

§ 2221. 

Three  points  must  be  distinguished  in  considering  the  question 
of  the  plea  of  limitation,  as  applied  to  the  actio  hypothecaria . 

Firstly,  be  it  supposed,  that  the  hypothecated  object  is  in  the 
hands  of  the  debtor  himself,  or  of  his  heirs,  in  which  case  the  action 
will  indure  forty  years  ; 3 and,  hereupon,  the  question  arises  as  to 
whether  this  term  applies  when  the  principal  demand  on  which  it  is 
founded  has  become  extinguished  by  the  thirty  year  limitation. 

1 Comment.  § 11849  Oelze  1.  c.  * C.  5,  74,  olt. ; Hofecker,  § 67»  j Thib. 
§ 8.  1.  c.  4 55 ; Thibaut  1.  c. 

* C.  7,  39,  7,  $ i. 
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Let  a case  be  supposed  of  the  price  of  an  object  being  due,  on 
which  account  the  purchaser  has  pledged  the  object  to  the  creditor, 
who,  not  bringing  his  action  for  the  price  within  the  thirty  years, 
has  lost  his  right  to  do  so,  can  he,  before  the  expiry  of  forty  years, 
bring  an  actio  hypothecaria  against  his  debtor  ? The  better  opinions 
aver  that  he  can  do  so ; because  Justinian  permits  the  hypotheca* 
tary  action  against  the  debtor  any  time  within  the  forty  years, 
without  restriction*  The  anomalie 1 here  is,  that  the  accessory 
remedy  should  indure  after  the  principal  remedy  is  extinguished, 
and  it  is  therefore  presumed  that  Justinian’s  decree  must  be  limited 
to  cases  where  the  principal  obligation  has  been  kept  alive  j as,  for 
instance,  by  the  creditor  having,  from  time  to  time, c<  dunned  ” the 
debtor.2 *  But  this  is  shewn  to  be  erroneous,  and  that  Justinian’s 
decree  may  be  supported  on  the  ground  of  the  natural  obligation  9 
being  still  existent  after  the  expiry  of  the  civil  one  ; and,  therefore, 
the  jus  pignoris  indures.4 *  But,  in  truth  and  in  fact,  it  can  hardly 
be  doubted  that  the  compilers  of  the  codex  did  not  see,  nor,  if 
they  did,  did  not  care  whether  the  provisions  were  logically  con- 
sequent or  not,  so  that  substantial  justice  were  done  ; for  we  must 
remember,  that  this  is  not  taken  from  the  logical  pandects, 
from  the  disjointed  and  illogical  codex. 

Some  attach  another  signification  to  the  law  in  question,  vip», 
that  although  the  action,  despite  the  extinguishment  of  the  princ^d 
obligation,  nevertheless  extends  beyond  the  limit  of  the  forty  ygors, 
because  the  debtor  may  have  paid  interest  from  time  to  time,  yet 
that  the  hyppthecarian  action  is  nevertheless  extinguished  *s  re- 
gards the  debtor ; 6 but  this  is  as  great  an  error  as  the  others 
already  mentioned. 

The  second  question  arises  when  a third  party  possesses  the 
pledge  as  pawnee.  For  instance,  the  debtor  has  first  hypothec 
cated  the  object  to  A,  and  then  grants  a second  hypothecstmr 
right  to  B,  to  whom  he  actually  delivers  the  pledge  : A b rings' hb 
hypothecatary  action  against  this  possessor, — in  which  case  it  de- 
pends upon  whether  the  debtor  still  live  or  not ; for  if  the  detadr 
live,  the  possessor  of  the  pawn  B requires  a lapse  of  forty  years.  Hi 
order  to  protect  himself  against  the  hypothecatary  action  of  dbt 
other  pawnee  A.  Should  the  debtor,  however,  be  dead,  the  period 
of  thirty  or  forty  years  is  required  for  the  limitation ; thirty  if 
the  possessor  only  bring  the  period  of  his  own  possession  into  the 
account,  and  forty  if  he  include  also  the  period  during  which  t be 
debtor  himself  has  possessed  the  pawn.6  It  is  not  evident -in 
what  manner  the  life  or  death  of  the  debtor  here  affects  the 
question  ? 


1 Donell.  com.  jur.  civ.  lib.  16,  c.  26, 

p.  952 ; H«n.  1612  $ Titio*  io  jor.  privat, 

lib.  3,  c.  16,  $ 17. 

9 W.  H.  Bitickner  dial,  de  pneacript. 

pig.  vel  hypoth.  $ 8,  Jen.  1719. 

9 Weber  nat.  Verbmd.  4 no. 


*J.  L.  Schmidt  opuac.  'de  pnea*  ebca 
pignut  opuac.  3,  § 3,  aq.  $ Seelhoz*  dfe 
de  pnea.  act.  hvpoth.  S 21,  Goett.  1701* 

* Weber  L c. 

6 C.  7,  39»  7»  h 3 » WeatphaL  vum* 
Pftndrccht.  $ 247. 
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The  third  question  arises  when  the  third  party  possesses  the  Third  question 
pledge  as  owner.  Such  third  party  must  possess  the  pawn  ten  1**7 
years  as  regards  presentees,  and  twenty  as  regards  absentees»  in 
the  case  of  his  having  a just  title,  and  being  ignorant  of  such 
hypothecatary  rights  attaching  on  the  object.  Should  he,  how- 
ever, be  aware  of  the  right  of  pledge  attaching  on  the  object,  or 
have  no  just  title,  he  requires  thirty  years  for  his  acquisitive  limita- 
tion.1 

Here  it  is  remarked2  that  the  extinction  of  the  property  in 
pawns  must  be  distinguished  from  the  extinction  of  the  remedy. 

If  a third  possessor  plead  a property  in  the  pawn  as  against  the 
pawnor,  and  this  limitation  first  run  out  after  the  creditQr  has 
established  his  right  of  pledge,  it  by  no  means'|follows  that  he 
has  also  lost  his  right  of  hypothecatary  action.  This  will  be  just 
as  little  the  case  if  the  owner  alienate  the  object  pledged,  for  this 
injures  his  right  just  as  little  as  if  another  acquire  the  property  in 
the  pawn  by  long  possession,3  because  the  ownership  of  the  one  is 
perfectly  consistent  with  the  hypothecatary  right  of  the  other.4 

Now  Justinian  says  it  is  a matter  notissimi  juris,  that  the  actio 
hypothecaria  runs  thirty  years  against5  an  extraneum  rei  supposita 
(oppignoratae)  possessorem,  without  any  mention  of  deficiency  in 
title  or  good  faith  ; but  according  to  other  laws,6  the  action  must 
be  commenced  against  a third  party  in  ten  or  twenty  years, 
according  to  presence  or  absence : in  order,  therefore,  to  recon- 
cile the  two,  a deficiency  in  title  or  good  faith  must  be  supposed 
in  the  one  case.  The  two  laws  last  quoted  allude  only  to  the 
case  of  a third  possessor  acquiring  the  object  by  acquisi- 
tive, but  not  merely  of  the  extinctive  limitation,  for  which 
latter,  the  lapse  of  thirty  ye^rs  is  always  required  without  any 
question  of  either  the  justice  of  tne  acquisitive  title  or  of  the  bona 
fides  of  the  possessor. 

The  acquisitive  limitation,  as  has  been  seen  already,  does  not  Acquisitive 
destroy  the  hypothecatary  right  of  the  creditors  acquired  before  its 
perfection.  The  laws  quoted  have  excepted  the  particular  case  of  hypotiSuy* 
a neglect  to  exercise  the  right  of  hypothecatary  action  on  the  tight, 
part  of  the  creditor,  so  combined  with  the  acquisitive  limitation, 
that  the  creditor,  after  the  mora  or  default  of  the  debtor,  or  from 
the  period  at  which  he  was  intituled  to  sue,  allowed  the  third 
possessor  to  continue  to  possess  for  ten  or  twenty  years,  according 
as  the  parties  were  present  or  absent  without  suing  him ; in  which 
case  the  expiry  of  this  term  destroys  his  right  of  action  as  against 
the  third  party.7 

1 C.  7,  36,  i,  2 ; C.  4,  10,  7 } C.  7,  tions  which  may  arise,  vide  Wettphal. 

39,  8,  pr.  I c. 

• Wettphal.  l.c.  $ 246.  *C.  4,10,  7. 

» P.  41,  3,  44,  § 5.  4 C.  7,  36,  1,  2 ; C.  7,  39,  8. 

4 Thibaut  1.  c.  2,  q 45 ; for  other  ques-  7 Kartten  dissert,  q 723. 
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§ 2222. 

The  simple  action  upon  an  inheritance,  or  hereditatis  petite, 
whether  accruing  out  of  a testament  or  intestacy,  or  out  of  a con- 
tract, also  the  querela  nullitatis 1 and  the  actio  suppletoria * indure, 
like  other  real  actions,  thirty  years.  The  querela  inofficiosi  testa* 
menti , however,  being  an  action  discouraged  by  the  law,  is  limited 
to  live  years.3 


§ 2223. 

Actiones  in  rem  scripta  are  actions  which,  though  personal  in 
their  origin,  can  nevertheless  be  instituted  like  real  actions  against 
every  possessor ; they,  moreover,  agree  with  the  real  actions  in 
this  respect,  that  they  indure  thirty  years. 

The  actio  quod  metus  forms  an  exception  in  so  far  that,  after 
four  years,  it  will  no  longer  lie  in  quadruplum , but  in  simphm 
only.4  The  limitation  here  is,  therefore,  only  as  to  the*penakj. 

§ 2224. 

It  may  be  assumed  as  a second  rule,  that  actiones  rei  pene* 
cut  or ia  ^ be  they  based  on  civil  laws  or  on  the  praetorian  edict, 
indure  thirty  years,  nevertheless  there  are  some  exceptions. 

Personal  actions,  of  church  municipalities  and  of  the  fiscus, 
indure  thirty  years  beyond  that  period,  or  forty  years. 

Actiones  honoraria , whether  founded  upon  the  edict  of  Ac 
praetor,  of  the  aedile,  or  other  magistrate,  when  instituted  by  way 
of  rescissions,  are  temporales  only.3 

The  actio  Paulliana  is  restricted  to  a year  ; and  the  majority  of 
the  actions,  which  have  restitution  for  their  object,  are  limited  to 
four  years,  the  actio  redhibitoria  to  six  months,  and  the  uete 
quanti  minoris  to  a year.6 


§ 2225. 

The  third  rule  applies  to  penal  actions  arising  out  of  irfos 
privata . 

These  are  based  either  upon  the  civil  laws  or  upon  the  poete- 

1 h I3°5>  h.  op.  9 § 204X9  h.  °P-  siu8  diss.  de  perpetuitate  debitor,  peaafcd* 

* Strube  4 Thl.  p.  253  5 Voorda  Inter-  in  collect,  tom.  3,  n.  72,  think»  foate 

pret  et  emend,  lib.  3,  c.7;  contra  Cuj.  actions  are  subject  to  no  Gmkatioo.  ten 
consult,  ult.  Voorda  elector,  c.  11,  p.  124,  the  condiet.  ex  mutuo,  Fresenius  on  the 
•q.  prescription  of  matters  of  debt,  tmL  i 

* § X313»  h.  op.  ; $ 2041,  h.  op.  Rechtsgdchr.  ite  Forttetx.  p.  49.  ten 

4 § 1871,  $ 2057,  h.  op.  the  actio  pig.direct  C.  F.  Voigt  (ptf* 

4 Thibaut,  1.  c.  gives  a detailed  list  of  Martini)  Dissert,  de  pretcr.  act  pig.dntt 

the  periods  of  limitation  of  the  resti  tu-  Rost.  1794,  quod  vide.  It  miniVisMi  »- 
tiones  in  integrum.  dures  but  two  years,  H opfti er  com.  § 4*V 

* For  a variety  of  opinions,  vide  Thoma-  798,  1x82 ; C.  8,  34,  3,  $ j. 
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ian  edict.  In  the  former  case  they  indure  thirty,  but  in  the 
latter  but  one  year. 

Exceptions  from  this  rule  are  to  be  met  with  in  the  actio  furti 
manifestly  as  has  been  already  remarked,  which,  notwithstanding 
its  praetorian  origin,  indures  thirty  years.  The  reason  given  by 
Justinian  is  no  reason  at  all,  quia  prator  absurdum  putavit , tam 
anno  terminari.1  Theophilus  tells  us  that  this  was  not  originally  a 
praetorian  action,  but  taken  from  the  Twelve  Tables,  and  the 
corporeal  penalty  changed  into  a pecuniary  mulct  ;*  limiting  this 
action,  then,  to  a year,  would  have  been  doing  thieves  an  un- 
necessary service.  The  actio  furti  as  against  masters  of  vessels, 
inn  and  stable  keepers  ; the  actio  arborum  furtim  casarum  for  cut- 
ting down,  barking,  ringing,  or  injuring  trees  in  duplum : the  actio 
depositi  miserabilis , the  actio  servi  corrupti , the  actio  dejectis  et 
effusis , are  all  perpetual — that  is,  they  run  thirty  years,  although  as 
praetorian  and  penal  actions,  they  should,  according  to  the  general 
principle,  be  annual.  The  actio  de  dolo  must  not  only  be  com- 
menced but  also  concluded  within  two  years ; but  after  the  expiry 
of  this  period,  the  actio  in  factum , which  is  perpetual,  provided  a 
remedy,  but  it  is  not  famosa.  No  actio  injuriarum  extends  beyond 
the  year.3 


§ 2226. 

The  fifth  rule  includes  penal  indictments,  which  run  usually 
ttventy  years  from  the  date  of  the  offense  committed  ; yet  certain 
actions  form  an  exception  from  this  general  law.  Those  coming 
within  the  Lex  Julia  de  adulteriis , for  offenses  against  the  flesh. 
The  crimen  peculatus , or  embezzlement  of  public  money,  and 
indictments  under  the  Sctm.  Silinianum , which  became  operative 
when  the  slaves  of  a murdered  person  had  either  murdered  their 
master,  or  neglected  to  render  assistance  to  him  when  murder- 
ously attacked  by  others,  lay  against  the  heir,  provided  he  neglect 
to  prefer  an  indictment,  and  prevents  his  administering  or  serving 
himself  heir,  or  opening  the  will  until  he  has  done  so ; but 
if  he  disregard  this  law,  the  inheritance  devolves  upon  the 
fiscus,  and  he  himself  is  subjected  to  a pecuniary  fine  of  100 
aurei , or  of  about  55/.  This  offense  is  not  actionable  after  five 
years,4  but  there  are  crimes  which  are  not  obnoxious  to  any  limi- 
tation whatever,  such  as  apostacy  from  Christianity,  the  sup- 
position of  a child,  and  the  crime  of  parricidium .5 

1 I.  4,  12,  pr.  9 Strylc  de  act.  invest  29,  sect.  3, 

* § 2215,  h.  op.  membr.  2,  ex.  5,  lim.  1 $ MUller  ad  Lev- 

1 Contra  Thibaut.  1.  c.  $ 53.  ter  obs.  857  j Thibaut  1.  c.  $ 52. 

4 Hen.  disk  de  herede  occisi  vindici  in 
opusc.  tom.  1,  pt  3,  p.  185,  sq. 
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§ 2227. 

The  fifth  rule  includes  all  actions  which  are  made  perpetual  by 
the  litis  contestatio ; thus,  after  suit  has  been  brought  upon  a 
temporal  action,  and  issue  has  been  joined,  the  suit  may  be 
allowed  to  rest  thirty-nine  years,  and  be  revived  and  continued 
before  the  fortieth,  these  periods  being  calculated  from  the  last 
step  taken  in  the  suit  j1  and  this  is  utterly  distinct  from  the  thirty 
years  duration  of  the  action,  competent  to  the  victorious  party; 
or  the  judicatum  or  judgment,  which  has  been  allowed  to  remaia 
in  abeyance  thirty  years  without  execution.8 

§ 2228. 

Rights  of  action  are  on  the  same  footing  as  all  the  other  rights 
of  a man,  and  form  part  of  his  property ; hence  the  general  rule 
that  they  are  all  competent  to  the  heirs  of  the  aggrieved  party,  and 
for  this  reason  they  can  be  commenced  and  prosecuted  by  the 
heirs  of  the  person  originally  intituled  ; and  hence  the  expression, 
actiones  ad  heredem  transeunt , for  the  heir  represents  the  deceased, 
so  far  as  the  obligations  for  or  against  them  are  concerned ; and 
this  gives  rise  to  another  maxim — actiones  in  heredem  transeunt: 
both  of  which  rules  are  subject  to  certain  exceptions,  of  which 
the  first  consist  in — 

Those  actions  of  a nature  so  eminently  personal,  as  to  be 
incapable  of  passing  to  heirs;  more  especially  do  those  actions 
not  pass  to  heirs,  which  it  must  be  indifferent  to  them  whether 
they  pass  to  them  or  not ; hence  actiones  populares  do  not  pass  to 
heirs,  because  the  heir  can  derive  no  advantage  from  their  beinp 
transferred  to  him,  because  these  actions  can  be  instituted  by  qnivn 
ex  populo , and  consequently  the  heir  may  sue,  if  he  wish,  in  the 
capacity3  of  a member  of  the  general  public. 

Actiones  vindictam  spirantes  do  not  extend  to  heirs;  hence, 
actiones  injuria  y querela  inofficiosi , actio  de  calumniatoribus — and  the 
action  for  the  recall  of  a gift  for  ingratitude,  cannot  be  brought  if 
heirs ; if,  however,  the  deceased  have  already  instituted  the  action, 
and  if  it  have  already  proceded  as  for  as  litis  contestatio , or  joinder 
of  issue,  before  his  death,  it  may  be  continued  by  heirs,  and 
especially  in  the  case  of  the  querela  inoff.  test .,  it  suffices  that 
the  deceased  have  declared  his  mere  intention  to  sue. 


1 C.  7,  30,  ult.  i 7,  40,  1»  § i > Gluck 
Pand.  Th.  6,  $ 503. 

3 P.  re  jnd.  6,  § 3 j Schmidt  v.  Klagen 
Sc  Einreden,  § 1 14E. 

3 Marci  a Lyclama  benedictorum,  lib.  4, 


adv.  maledict  et  err.  cum  prag.  turn  alar, 
varior,  circa  act.  ex  delict,  mere  paft. 
mixta*,  mere  rei  pen.  perpet  anna),  etadf. 
her.  quah  trana,  vel.  non  transit,  altaq.  rat. 
Ludg.  Bat  1617,  8. 
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§ 2229. 

With  respect  to  the  actions  which  lie  against  heirs,  it  may  be 
affirmed — 

That  all  actiones  rei  persecutori a,  which  prosecute  a jus  in  remy 
do  not,  as  a general  rule,  lie  against  heirs  ; those,  however,  pass 
ad  heredes , when  the  real  right  does  not  appertain  to  the  strictly 
personal  rights  of  the  deceased  ; they,  however,  do  not  lie  against 
heirs,  in  heredes , as  such,  but  only  against  the  possessor ; but  even 
not  then  when  such  has  fraudulently  ceased  to  possess,  under  two 
conditions,  where  the  litis  contestatio  has  taken  place  in  the  life- 
time of  the  deceased,  or  where  a profit  has  passed  to  the  heirs.1 * 

On  the  other  hand,  those  which  prosecute  a jus  in  personam , 
descend  against  heirs,  whether  arising  out  of  a licit  transaction, 
or  out  of  a delict. 

Of  those  which  arise  out  of  a licit  transaction,  such  as  ex 
contractu , quasi  ex  contractu , &c.,  undoubtedly  pass,  as  against 
heirs  in  solidum , that  is  to  say,  the  heir  must  render  whatever  the 
deceased  was  bound  to  have  himself  rendered,  whether  a benefit* 
be  likely  to  accrue  to  the  inheritance,  or  be  an  actual  present  fact ; 
the  degree  is,  nevertheless,  a matter  of  doubt,  viz.,  whether  those 
actions  arising  out  of  delicts  lie  against  heirs  in  solidum , that  is  to 
say,  whether  the  heir  must  make  intirely  good  the  damage  done 
by  the  deceased,  or  so  far  only  as  he,  the  heir,  has  benefited  by 
such  delict  ? Thus,  for  example,  if  the  deceased  A have  stolen 
from  B 1,000  aurei,  of  which  but  100  have  come  to  the  heir,  is 
the  total  of  1,000  aurei  demandable  from  the  heir,  or  100  only. 
Some  maintain  * that  the  heir  is  only  answerable  for  the  amount 
whereby  he  has  been  inriched,  and  that,  indeed,  upon  very  sound 
grounds.  Others,  on  the  other  hand,  maintain  the  contrary, 
supporting  their  views  by  not  less  cogent  arguments,3  viz.,  that 
the  heir  must  answer  for  the  whole.  The  former  have,  however, 
clearly  the  rule  of  the  Roman  law  on  their  side.  By  the  canon 
law,4  there  is  no  doubt  that  the  heir  is  answerable  in  solidum ; but 
then  not  ultra  vires  hereditatis . 

Penal  actions,  whether  accruing  out  of  contract  or  crime,  will 
not  lie  against  heirs.  Out  of  a crime,,  for  instance, — the  actio 
furti  in  duplum  does  not  lie  against  heirs.  Out  of  a contract,  for 
instance, — the  actio  depositi  in  duplum  lies  against  heirs  who  deny 


1 C.  8,  32,  1}  V.  6,  1,  41,  5V55* 
p-44»7»»5»Pr- 

* Hunn.  resolut.  kb.  4,  pt.  6,  qu.  3, 
p.  10045  Cuj.  7,  obi,  37  & 13,  obi.  39  j 
Lyciam  mem bnui.  1,  c.  39 ; Duirsema 
conject.  1,  c.  7 & 8,  p.  xxo,  sq. } Schmidt 
t.  KJ.  A Einr.  $ 55 ; C.  4,  7,  1 } P.  9,  2, 

*3»  Mi  p-6»  *»  5*- 

3 Vinn.  ad  § 1 5 I.  4,  115  Faber  con* 

ject.  3,  c.  15  Agrer.  dial,  de  act.  ex  delict. 


rei  pen.  adv.  he  red.  delinquentia  in  lol. 
compet.  Goctt.  1751,  iect.  1,  § 10,  aq., 
relying  on  P.  13,  1,  2 Sc  7,  $ 1 ; P.  15, 
2,  21 5 I.  4,  5,  § ult.,  which  nevertheless 
are  but  exceptioni,  sed  vide  I.  4,  3,  § 9. 

4X.  5,  39,60,28}  X.  5,  19,  19,  9} 
X.  3,  28,  14,  fin.}  Ian  a Costa  prelect, 
ad  tit.  Cod.  ex  delict  defunctor,  in  Meer- 
mann  thes.  tom.  1. 
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the  receipt  of  a depositum  miserabile -1  It  must,  nevertheless,  be  ob- 
served, that  when  a penal  action  has  been  commenced  against  the 
deceased,  and  has  proceded  as  fir  as  issue  joined,  or  litis  contes- 
tation that  it  is  perpetuated  against  heirs.2 

Interdicts  granted  once  for  all  matters  in  dispute  expire  in 
a year;  those  which  follow  the  object,  rei  pure  persecutori*,  indure 
thirty  years.3 

There  are  some  periods  of  limitation^  termed  extraordinaria 
tempora^  which  follow  no  fixed  and  settled  rule,  and  which  cannot 
therefore  be  systematized ; thus  the  interdict  de  glauda  legenda  in 
a neighbouring  estate,  is  limited  to  three  days. 

Objections  to  a judge  must  be  made  within  twenty  days  from 
the  serving  of  the  libell  or  declaration4 — that  is  to  say,  the  objection 
must  be  taken  ten  days  before  litis  contestatio , for  which  thirty 
days  are  allowed  from  the  serving  or  prorection  of  the  process  or 
libellus . 

Appeals  must  be  brought  within  thirty  days  after  sentence;5 
and  the  same  limit  is  put  to  the  plea  non  numerata  pecunia 6 
against  receipts. 

A tutor  must  plead  his  excusatio  within  fifty  days.7 

The  bonorum  possessio  must  be  claimed  by  strangers,  extranei, 
within  one  hundred  days.8 

The  exceptio  to  a chirographum  must  be  made  within  two  years, 
and  the  actio  doli  commenced. 9 

The  action  for  the  recovery  of  anything  lost  at  play  may  be 
commenced  any  time  within  thirty  years.10 


§ 2230. 

The  English  law  is  for  more  simple  in  this  respect;  thus  aB 
personal  actions  indure  six  years  from  the  date  of  the  cause  of 
action  arising ; and  remedies  for  the  recovery  of  the  realty  twenty 
years. 

In  the  first  case,  the  right  remains,  but  the  remedy  is  barred; 
in  the  latter,  the  Roman  principle  of  usucapion  or  acquisitive 
possession  applies,  and  confers  an  absolute  title  ;u  this  is  very  im- 
portant to  a defendent  who  should  casually  lose  possession  after 
the  expiry  of  the  twenty  years,  because  he  can  become  a plain- 
tiff, which,  under  the  former  state  of  law  which  barred  the  remedy 
only,  he  could  not. 

The  Crown  is  allowed  three  times  this  period : formerly,  no 
length  of  time  extinguished  a right  action  in  the  Crown. 


1 Vinn.  ad  I.  4,  12,  § 1,  n.  4. 
9 Puf.  tom.  4,  obs.  94. 

* P.  43,  16, 1,  pr. 

4 Nov.  23,  1. 

* C.  7,  6»,  »4. 

C.  4,  30,  14,  S *. 


’ P.  »7.  •»  3*- 
•I-  3.9,* 4- 
*0.4,3°,  »4- 

10  C.  3»  43.  *• 

11  § 3 and  4 Wm.  4,  27. 
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There  is  no  limitation  to  criminal  prosecutions.1 

Fiscal  or  revenue  actions  indure  various  periods, — all  of  them 
very  short,  varying  usually  between  six  months  and  two  years. 

It  would  be  endless  to  go  into  all  the  different  terms  within 
which  motions  for  new  trials  and  other  matters,  questions  of  court 
practice,  must  be  made,  and  useless,  as  they  involve  no  principle 
beyond  that  of  giving  a reasonable  time  to  the  adverse  party  to 
take  the  step. 

1 h 1136,  h.  op. 
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TITLE  XII. 

Dc  Exceptioni  bui—Lcgi*  Actionum  et  Formularum  Tempore — Exceptio  Generafitrr- 
Pneccnptio— Praejudicium— Exceptio  Dilatoria  lire  Temporaria — Peremptoria  in 
Perpetua— In  rem— In  Peraonam— De  Replicationibut— Replicatio— Duplicatio- 
Triplicatio — Quadruplica  tio. 

§ *231. 

Exceptione*.  Exceptio  is  the  allegation  of  some  matter  by  the  defendent, 
which  operates  as  an  answer  to  the  plaintiff’s  action,  in  suck  1 
way  that  his  suit  must  fail  in  whole  or  as  to  part.1 

The  defendent  may  admit  that  the  action  is  founded,  but  refer 
to  some  feet  which  rendered  it  inoperative  as  against  him,  and 
equity  required  that  due  weight  be  given  to  such  feet,*  safe  earn 
accidit , ut  quit  jure  chili  teneatur , sed  iniquum  sit  eum  (reum) 
judicio  condemnari . 

Age  of  the  legk  It  is  not  clear  in  what  manner  these  exceptions  were  practically 
actiones.  treated  in  the  age  of  the  legis  actiones ; but  it  would  appear  that  no 
exception  was  admitted  after  trial,  alia  causa  fuit  olim  lego 
actionum  nam  qua  de  re  actum  semel  erat , de  ea  postea  ipso  jure 
agi  non  poterat : nec  omnino  ita  ut  nunc  usus  erat  illis  temponkos 
exceptionum . This,  then,  refers  to  a particular  sort  of  excepdoA 
different  to  that  of  Gaius’s  age,  in  which  the  exceptions  were,  is 
will  be  seen,  in  some  respects  different  from  those  of  a later 
period. 

The  more  reasonable  presumption  is  that,  as  there  was  then  no 
written  formula,  but  all  was  oral,  the  exceptio  or  plea  had  to  be 
brought  forward  at  the  trial  orally;  and  if  this  was  omitted, 00 
restitutio  in  integrum  or  new  trial  would  be  granted,  on  die  ground 
of  there  being  a defense  to  the  action  of  which  the  defendent  bd 
not  availed  himself. 

In  the  age  of  Gaius,  the  plea  was  mentioned  on  the  fece  of  fee 
formula  sent  down  to  the  judge  to  try,  a principle  introduced  wife 
the  formular  system. 

1 P.  44,  iv  as.  * Gain*  4,  $ 115-118 ; I.  4,  13,  pc.  S «-*• 


Digitized  by  Google 


DE  KXCEPTIOfflftUS-^LfiC.  ACT.  ET  *ORM.  TEMP. 


\ 223E. 

The  mode  in  which  the  defendent  meets  the  action  of  the  plain- 
tiff has  the  greatest  effect  on  the  subsequent  procedings  in  d^e 
suit ; for  if  the  defendent  traverse  the  principal  facts  upon  which 
the  action  is  founded,  the  plaintiff  must  undertake  the  proof  of  his 
allegations  so  denied  by  the  defendent, — Actore  enim  non  probante , 
qui  convenitur  y etsi  mhil  ipse  pr astat , obtinebit .l  On  the  other 
hand,  if  the  defendent  confess,  in  jure , the  plaintiff’s  allegations  to 
be  true,  without  adducing  any  refutation,  he  is  condemned  without 
more  ado,  upon  the  principle  confessus  pro  judicato  esty  quo  quodam 
modo  sua  sententia  damnatur .* 

But  the  defendent  may  generally  admit  the  foundation  of  the 
action,  but  refer  to  certain  circumstances  and  facts,  which,  if  they 
be  true,  may  have  the  equitable  effect  of  intirely  or  partially,  at 
least,  meeting  the  action  of  the  plaintiff,  which  English  pleaders 
term  confession  and  avoidance ; and  it  is  in  this  manner  that  the 
conception  of  the  prascriptio  or  exceptio  arises,  taking  those 
words  in  their  restricted  signification,  comparata  sunt  exceptiones 
defendendarum  eorum  gratia , cum  quibus  agitur . Sape  enim  accidit , 
ut)  licet  ipsa  persecutio , qua  actor  experitur , justa  sity  tamen  iniqua 
sit  adversus  eumy  cum  quo  agitur . The  author  of  the  Institutes 
then  procedes  to  give  examples  of  such  cases,  and  continues, — 
Verbi  gratia , si  metu  coactus , aut  dolo  inductus , aut  errore  lapsus 
stipulanti  Titio  promisisti , quod  non  debueras , palam  esty  jure  civili 
te  obligatum  essey  et  actioy  qua  intenditur , dare  te  oporterey  efficax 
est . Sed  iniquum  esty  te  condemnari , ideoque  datur  tibi  exceptio  quod 
metus  causa  y aut  doli  maliy  aut  in  factum  composita  ad  impugnandam 
actionem .3 


§ 2233. 

The  judge  was  originally,  under  the  formular  process,  allowed 
to  take  cognizance  of  exceptions  then  only  when  they  had  been 
specially  pleaded  in  the  issue  sent  down  to  him  to  try  by  the 
superior  magistrate,  in  which  case  they  ran, — Si  in  ea  re  nihil  dolo 
malo  Auli  Agerii  factum  sit  neque  fiat ; as  in  the  case  of  money 
sued  for  which  has  never  been  had  and  received,  non  numeratay  or 
if  it  be  claimed  contrary  to  agreement — Si  inter  Aulum  Agerium  et 
Numerium  Negidium  non  convenity  ne  ea  pecunia  peteretur . 

In  all  such  cases,  then,  a special  direction  was  given  to  the 
judge  by  the  praetor  before  whom  the  issue  was  made  up,  to  take 
cognizance  of  the  fact,  and  condemn  contingently,  if  this  or  that 
be  not  true,  otherwise  to  give  the  defendent  judgment,  such  plea 
being  held  by  the  superior  magistrate,  if  true,  to  be  a sufficient 
answer  to  the  action.  This  contingent  power  of  condemnation 

1 C.  a,  4, 2.  * P.  42,  a,  x.  * I.  4,  13,  $ 1 * Gaius  4,  $ 116. 
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gave  origin  to  the  term  exceptio , because,  in  effect,  the  praetor 
directed,  “ Except  you  find  a fraud  has  been  practised,  you  will  con* 
demn.”  The  exception  here  takes  the  precedence  in  the  direction 
to  the  jftdge,  as  indeed  it  must  do,  because  it  cuts  the  ground  from 
under  thfe  plaintifPs  feet. 

The  practice,  however,  applied  to  actiones  stricti  juris  only, 
because  in  those  bona  fidei  the  exception  was  of  the  essence,  so 
that  the  judge  was  authorized  to  take  cognizance  of  such  excep- 
tions without  special  direction  ; and  this  was  the  really  important 
distinction  between  the  two,  and  was  expressed  by  the  maxim, 
bona  fidei  judiciis  exceptiones  insunt ; nor  was  the  principle  changed, 
although  the  fbrmular  process  fell  into  dissuetude.  The  only 
alteration  was  in  the  manner  of  adducing  the  plea : it  was  no 
longer  inserted  in  the  formula , but  required  to  be  preferred  in  the 
defense  to  the  action,  where  it  was  not  of  such  nature  as  to 
require  it. 


§ 2234. 

Inasmuch  as  the  exception  or  plea  was  originally  inserted  in 
the  commencement  of  the  formula,1  quasi  praescripta , these  limi- 
tations came  to  be  called  prascriptiones , although  this  term  had  a 
particular  as  well  as  a general  meaning : we  also  find  the  word 
praejudicium . This  was  a particular  species  of  exception,2  which 
by  its  nature  required  to  be  tried  before  the  matter  more  imme- 
diately under  consideration  was  entered  upon.  Thus  A may 
claim  an  inheritance  by  legal  descent,  and  B may  object  to  his 
action  in  that  behalf,  that  he  i6  a slave,  and  cannot  take,  or  he  is  a 
bastard,  and  therefore  not  the  heir  at  law.  It  is,  therefore, 
necessary  to  get  rid  of  the  previous  question  before  proceding 
with  the  action.  Hence,  a prajudicium  is  clearly  an  exceptio ; 
but  every  exceptio  is  not  necessarily  a prajudicium ; on  the  con- 
trary, the  more  usual  course  is,  that  the  plaintiff  prove  his  case, 
and  the  defendent  his  plea,  so  that  all  the  case  is  tried  together ; 
but  here  the  defendent  has  to  commence  by  proving  an  affirmative 
denied  by  the  plaintiff,  and  this  done,  the  plaintiff,  if  unsuccessful, 
takes  his  usual  position  in  the  main  question  in  issue. 

Prascriptio  has  a much  more  general  sense  than  prajudicium , 
and  it  may  be  asserted,  that  under  the  formular  process  eveiy 
exception  to  a stricti  juris  actio  was  a prascriptio , because  it 
required  to  be  specially  pleaded  ; but  it  would  have  been  incorrect 
to  have  applied  this  term  to  an  actio  bona  fidei . 

We  may  say  in  summa  that  both  prascriptiones  and  prajudicia 
are  exceptiones , that  the  exceptio  in  stricti  juris  actio  is  alone  pro- 
perly called  prascriptio , and  prajudicium  only  when  it  involves  a 
question  so  distinct  as  to  form  of  itself  a separate  action  to  be  tried 
alone. 

1 $ 2012,  h.  op.  * % 2044,  h.  op. 
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In  later  times  a specific  meaning  came  to  be  attached  to.  pra- 
scriptio,  when  the  limitation  of  actions  was  introduced  by 
Honorius  and  Theodosius ; for  though  this  plea  was,  strictly 
speaking,  prascriptio  temporis , the  plea  of  expiry  of  the  jus  actionis , 
the  qualificatory  word  was  usually  dropped,  and  pr ascriptio  used 
alone  in  the  same  sense  as  the  term  u statute  run ” in  England. 
Before  this  period  all  actions  were  perpetual  in  the  proper  signifi- 
cation of  that  word, — Hoc  loco  admonendi  sumus  eas  quidem  actiones , 
qua  ex  lege , senatusve  consulto  sive  ex  sacris  constitutionibus  proficis- 
cuntur perpetuo  solere  antiquitus  competere , donec  sacra  constitutiones 
tam  in  rem , quam  in  personam  actionibus  certos  fines  dederunt , eas 
vero,  qua  ex  propria  pratoris  jurisdictione  pendent,  plerumque  intra 
annum  vivere ; nam  et  ipsius  Pratoris  intra  annum  erat  imperium.1 

Notwithstanding  the  limitation  to  thirty  or  forty  years,  these 
actions  retained  the  name  of  perpetual,  inasmuch  as  they  were  so 
compared  with  the  short  terms  of  limitation  applicable  to  prae- 
torian actions,  and  that  founded  on  usucapion, — Ha  autem  actiones 
perpetuae  videbantur  non  illa  que  ex  antiquis  temporibus  limita- 
bantur.2 


§ 2235- 

Exceptions  are  of  two  descriptions,  those  arising  out  of  the 
civil  law,  and  which  are  therefore  termed  civiles ; such,  for  in- 
stance, as  the  exceptio  Scti.  Macedonian's,  Velleiani,  non  numerata 
pecunia,  divisionis , ordinis , rei  judicata , &c.,  or  prat  oria,  which 
owe  their  origin  to  the  edict,  as  the  exceptio  doli  mali , pacti , juris 
jurandi , metus  minoris  atatis , and  the  like. 

That  exceptio , the  effect  of  which  is  to  exempt  the  party  intirely 
and  for  ever  from  the  action,  is  termed  peremtoria  or  perpetua , 
those  being  termed  dilatoria  or  temporaria , which  have  only  a 
postponing  operation. 

Adpellantur  autem  exceptiones  alia  perpetuae  et  peremptoriae  alia 
temporales  et  dilatoriae.  Perpetuae  et  peremptoriae  sunt  qua  semper 
agentibus  obstant , et  semper  rem  de  qt;a  agitur , perimunt ; qualis  est 
exceptio  doli  mali  et  quod  metus  causa  factum  est , et  pacti  conventi , 
cum  ita  convenerit , ne  omnino  pecunia  peteretur. 

Temporales  atque  dilatoriae  sunt  qua  ad  tempus  nocent  et  temporis 
dilationem  tribuunt;  qualis  est  pacti  conventi , cum  convenerit , ne 
intra  certum  tempus  ageretur  veluti  intra  quinquennium 3 finito 
enim  eo  tempore  non  habet  locum  exceptio  cui  similis  exceptio  est 
litis  dividua  et  rei  residua  ;4  this  litis  dividua  was  nothing  more 
than  a splitting  of  demand,  by  suing  for  a part  of  a thing,  and 
again  bring  such  during  the  continuance  in  office  of  the  same 
praetor ; the  rei  residua  is  of  a similar  nature,  where  a plaintiff 
has  many  causes  of  action  against  the  same  defendent,  some  of 
which  he  has  prosecuted,  but  others  of  which  he  has  distributed, 

1 I.  4,  11,  § 4,  pr.  3 I.  4,  12,  or. 

3 c*  7 > 39>  3*  4 Ga*us  4»  9 J2°>  § 12  Jt  § *22- 

VOL.  III.  3 Y 
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with  the  view  of  having  them  tried  'by  other  judges,  in  which  case 
he  can  be  met  by  the  exceptio  ret  residua  if  he  sue  again  during 
the  continuance  in  office  of  the  same  praetor.1 

The  dilatory  exception  bad  the  mere  effect  of  deferring  the  cause 
of  action,  whereas  the  peremptory  one  was  perpetual,  and  a ground 
for  restitution.  Dilatory  might  be  in  respect  of  the  time  or  of  the 
person.  In  the  age  of  Gaius,  if  the  defendent  pleaded  a dilatory 
exception  to  a plaintiff,  and  the  plaintiff  went  on,  he  lost  his 
cause,  if  the  pka  was  proved  by  the  defendent  j not  so  if  he  there* 
upon  stayed  procedings,  the  principle  upon  which  . this  was  founded 
was  sound,  viz.,  that  the  dilatory  plea  denies  that  there  is  any 
cause  of  action  at  that  time;  and  if  the  plaintiff  chuse  to  try. that 
issue,  he  is  at  liberty  to  do  so ; but  if  he  fail,  then  the  cause 
having  been  once,  tried,  cannot  be  tried  again,  for  if  the  plaintiff 
attempted  to  do  so,  he  would  be  met  by  the  exceptio  rei  judicata, 
which  would  be  conclusive  against  him. 

Exceptio  cog-  Another  sort  of  dilatory  plea  concerned  the  person  ; thus,  if  one 
nitom  of  Gains,  sued  by  a cognitor,*  that  is  by  another,  and  if  the  defendent  objected 
that  such  cognitor  could  not  legally  represent  the  plaintiff,  or  that 
the  plaintiff  was  not  intituled  to  be  so  represented,  such  exceptio 
cognitoria  acted  as  a dilatory  plea,  and  this  objection-  must  be 
obviated  } if,  then,  the  cognitor  could  not  so  undertake  the  cognitio , 
the;  plaintiff  was  free  to  chuse  another,  or  to  sue  in  person,  by 
either  of  which  means  he  can  .meet  .the  exceptio  ; but  if,  notwith- 
standing, he  shall  be  guilty  of  misrepresentation,  and  procede  of 
his  own  wrong,  he  loses  bis  suit.  If  a dilatory  exception  were 
not  pleaded,  it  would  appear  that  it  was  doubtful  whether  a 
restitutio  in  integrum,  which,  in  this  case,  must  be  translated 
44  new  trial,”  would  be  granted  \ but  this  is  not  so,  if  the 
defendent  neglected  to  adduce  a peremptory  plea,  because  such 
does  not  merely  defer  the  cause  of  action,  but  goes  to  the 
foundation  of  it,  perimit . 

Extension  tnd  The  natural  progress  of  equity  in  the  Roman  law,  however, 
alterations  by  introduced  great  modifications  in  this  respect.  The  vexatious  re- 

justinian.  sistance  of  a dilatory  plea  did  not  involve  the  loss  of  the  cause  by 

consuming  the  action ; but  another  punishment  was  prepared  for 
the  plaintiff,  calculated  to  effect  the  same  purposes : he  is  declared 
to  subject  himself  to  the  provisions  of.  the  constitution  of  Zeno, 
de  iis  tempore  plus  petentibus ,3  the  effect  of  which  is  to  mulct  him  in 
double  (in  duplum)  the  value  of  the  anticipated  demand,  together 
with  all  the  costs  of  the  suit  up  to  the  time  of  the  second  action. 

Dilatory  pleas,  arising  out  of  the  person  of  the  attorney,  are 
swept  away  by  Justinian,  who  adopts  the  modern  word  procurator 

1 Si  quis  partem  rei  petierit  et  intra  ejus-  de  quibusdam  distulerit  ut  ad  alio*  judica 

dem  praetura  reliquam  partem  petat,  hac  eant  si quae  appellatur  rd  redd* * 

exceptione  summovetur,  quae  appellatur,  summovetur. 
litis  dividuae  ....  is  qui  cum  eodem  2 $ 2110,  h.  op. 

plures  litis  habebat  de  quibusdam  egerit,  2 I.  4,  13,  § zo. 
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for  the  cognitor  of  the  formular  period,  but  he  markedly  provided 
that  a soldier  cannot  appear  as  the  attorney  of  even  the  nearest 
relative,  although  he  may  conduct  his  own  business  in  person ; 
the  remark  that  this  is  not  obnoxious  to  discipline,  confirms 
Finlay’s  view,  that  law  retained  its  paramount  influence  even 
over  military  organization,  till  the  Byzantine  empire  stood  on 
the  very  brink  of  destruction. 

The  dilatory,  moratory,  or  temporary  plea,1 *  we  have  seen,  only 
has  the  effect  of  postponing  the  suit ; whereas  the  peremptory * 
is  perpetual.  The  mixt  exceptions  are  to  be  repudiated,  for  by 
such  are  meant  those  dilatory  pleas  only,  which  if  followed  up, 
produce  a peremptory  effect.3 


§ 2236. 

Exceptions  may  be  confined  to  the  thing,  in  rent , or  in  per  so- 
nam , personal.  The  difference  is,  that  the  former  pass  with  the 
cause,  which  the  latter  do  not ; where  the  exception  is  valid 
against  every  one,  it  is  termed  popularis , or  vulgaris ,4 

The  division  of  modern  jurists  admits  the  division  of  exceptions 
into  juris  and  facti,  certa  nominata , incerta , and  utiles .5  It  is 
true,  they  may  be  reduced  under  these  heads,  but  there  is  as  little 
practical  or  theoretical  ground,  as  there  is  authority  for  it : the 
redly  logical  division  is  into  dilatory  and  peremptory. 

Tne  exceptiones  personales  are  confined  either  to  the  person  of 
him  who  pleads  them,  or  to  that  of  him  against  whom  they  are 
pleaded.6  Of  the  first  description  are  the  exceptio  beneficii  com- 
petentia,7  to  inforce  the  right  of  the  insolvent  to  retain  a bare 
subsistence,  and  the  pacti  de  non  petendo  personalis , or  plea  of  an 
agreement,  not  to  demand  the  debt  so  long  as  the  plaintiff*  Shall 
live,  Which  amounts  to  a release  as  to  him. 

The  exceptio  doli  belongs  to  the  latter  categorie,  because  it  is 
ayailablc  only  against  the  person  on  whom  the  fraud  is  chargeable.; 
thus,  if  a jus  servitutis , or  grant  of  easement,  be  obtained  from  the 
owner  of  a landed  estate  by  fraudulent  representations,  the  exceptio 
doli  will  lie  against  the  grantee ; but  if  such  grantee  alienate  the 
estate,  and  the  purchaser  sue  for  the  easement,  the  plea  will  be  no 
longer  available.8  This  is  clear,  on  the  principle  that  this  pie* 
charges  a personal  delict,  which  does  not  pass  against  heirs  or 
successors,  except  in  special  cases,  and  then  only  to  the  extent 
of  that  whereby  they  may  have  become  inriched. 


1 P.  44,  i , 2,pr.  5 Id.  11,23  ; Schmidt 

v.  d.  Kl.  § 5,  6 ; Tide  et  Wehm  theor. 

pract  Grundr.  d.  Lehre  ▼.  d.  gcrichtl. 

Einwend,  Leipz.  1790;  Keller  & Meyer, 

Rom.  lit.  contest.  $ 72. 

•P.  44.  1,  j;  I.4,  13,  % 9,  10,115 
P.  6,  2,  165  P.  44,  2,  »4- 

* Thibaut  Syst  § 74;  Danz.  § 158; 

Wehm.  1.  c.  § 9. 


4 Frag.'  Vat  § 266 ; P.  47,  23,  2 ; 
Schroeter  obs.  jur.  ciy.  Jen.  1826,  p»  87- 
102. 

‘P.44,  1,7;  1.4,  14,  $ 44» 4* 

& 4.  § 33. 

*1-4»  >3>$  ii  P- 44»  i»*Ji  Hopfccr 
com.  § 1196. 

1845. h-  °p- 

* P-44,4. 4. 4 *7,  *9,  jo. 
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§ 2237. 

It  may  be  worth  while  to  draw  attention  to  some  of  the  prin- 
cipal pleas  in  use  in  the  Roman  law,  and  to  endeavor,  in  some 
measure,  to  assimilate  them  to  the  English  practice  of  pleading. 
It  would  rather  appear  that  every  special  plea  had  to  be  brought 
under  one  of  the  acknowledged  forms  of  exception,  and  pleaded 
shortly  by  its  title.  The  extent  of  that  plea  was  well  known  to 
the  court. 

The  exceptio  libelli  obscuriy  or  plea  of  unclearness,  lay  to  make 
the  plaintiff  amend  his  declaration,  and  state  it  in  a more  lucid 
manner ; this  is,  in  fact,  nothing  but  an  amendment  in  English 
law,  formerly  it  was  a ground  of  special  demurrer.  More  im- 
portant is — 

§ 2238. 

Exceptio  judicis  The  exceptio  judicis  suspecti^  for  the  change  of  the  judge  ap- 
suspecti.  pointed  to  tiy  the  cause,  on  the  ground  of  the  one  selected  being 

biassed.  This  plea  is  unknown  in  England  ; that  most  nearly^allied 
to  it  is  the  challenge  of  jurymen,  or  the  motion  to  change  the 
venue  of  a cause,  on  the  ground  that  a fair  trial  cannot  be  had 
where  laid. 


Exceptiones 

dilatoriae. 


Exceptio  libelli 
obscuri. 


§ 2239. 

Exceptio  fori  * The  exceptio  fori  incompetentis  is  exactly  analogous  to  the  plea  to 
incompetentia.  the  jurisdiction  in  England  ; as,  for  instance,  where  a county 
court  judge  procedes  to  try  a cause  over  50/.  without  consent 
of  parties  or  quarter  sessions,  an  offense  cognizable  only  by  the 
superior  court. 


Exceptio  fori 
prmlegiati. 


§ 2240. 

The  exceptio  fori  privilegiati  was  pleadable  by  him  who  claimed 
to  be  sued  by  virtue  of  some  privilege  in  a particular  court,  either 
in  virtue  of  the  nature  of  the  cause  or  of  his  own  person. 

In  matters  of  fiscal  or  Crown  property,  the  comes  fisci 1 was, 
under  the  later  emperors,  the  proper  tribunal. 

In  religious  matters  the  bishops  had  a certain  jurisdiction.1 2 

Certain  officers,  on  the  other  hand,  had  the  privilege  of  a certain 
court ; senators,  since  Cdnstantine,  tried  their  causes  before  the 
profecti  urbis. 3 

The  master  of  the  offices  sat  as  judge  in  the  palace  court,  to 


1 C.  Th.  ii,  30,  21,  18,  41,  45  ; c. 

Th.  i,  10,  3 5 C.  2,  9,  4. 

* Walter  Kirchenrecht.  § 181-2. 


*C.  Th.  9,  1,  1;  C.  Th.  2,  1,4; 
Lymach.  epist,  10,  69 $ modified  by  C.  3, 
24,2. 
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try  the  causes  of  those  connected  with  the  palace,1  as  until  lately 
here. 

Tenen ts  and  slaves  of  the  Crown  were  under  the  comes  domo- 
rum  ;*  and  those  living  on  the  imperial  and  patrimonial  domain, 
under  the  Rationales  rei  privat*.* 

Since  the  fifth  century,  the  magister  militum , dux,  comes , or 
magister  officiorum , in  frontier  lands,  had  jurisdiction  over  soldiers.4 

Lastly,  persons  in  holy  orders  had  their  court  before  the  bishops  \ 
and  inferior  bishops  before  superior.5 

Should,  therefore,  suit  be  brought  in  the  ordinary  court  in  any 
of  such  privileged  cases,  the  exceptio  fori  privilegiati  was  available 
as  a dilatory  plea.  There  were  several  of  these  courts  in  England 
^ which  have  been  gradually  abolished  or  swamped  in  the  county 
courts.  The  last  great  leprosy  of  the  palace  court,  analogous  to 
the  court  of  the  magister  officiorum  in  its  original  jurisdiction,  was 
abolished  by  Act  of  Parliament  in  1850. 

§ 2241. 

By  the  exceptio  prim * instanti * the  defendent  alleges  that  he  Exceptio  primae 
must  be  first  cited  before  the  inferior  tribunal  before  being  sued  in  ’««anti*, 
the  superior  court. 


§ 2242. 

The  exceptio  deficientis  person ee  standi  in  judicio  is  a plea  to  the  Exceptio 
capacity  of  the  plaintiff  to  sue  for  want  of  legal  status,  thus,  that  dc^^tamii 
he  is  a minor  or  a slave.  In  England  the  objection  might  be  Sjudido. 
taken  at  any  time,  and  be  good  on  writ  of  error,  that  a minor 
sued  by  attorney  instead  of  guardian,  or  a feme  couvert  without 
joinder  of  her  husband. 


§ »243- 

The  exceptio  deficientis  legitimations  ad  acta  impeaches  the  Excep.  defic. 
agency  of  the  attorney.  lc8it* ad  act- 

§ 2244' 

The  exceptio  feriarum , or  plea  of  vacation,  is  [effective  as  a Exceptio 
dilatory  plea  until  the  term  time  recommences.  feriarum. 


§ 2245. 

The  exceptio  termini  nimis  angusti  is  a plea  for  time.  There  is  Excep.  term, 
no  analogous  proceding  to  this  in  England  except  the  summons  ang«ti. 
furtum. 


,C.  12,  s,  35  C.  12,  16,  4;  c.  12, 
19,  12;  C.  12,  20,  4 5 c.  12,  26,  3,  4$ 
C.  12,  27,  2;  C.  12,  20,  3. 

*C.  3,  26,  II. 


•C.  3,  ifi,  7,  8;  C.  Th.  1,  11,  2; 
C.  Th.  2,  1,  1,  11. 

4 Bethmann-HoUweg  Rom.  Gerichts- 
verf.  $ 2. 

4 Walter  1.  c.  § 183. 
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Except  nond. 
pnest.  ciut* 


Except,  plur. 
pet. 


Exceptions 
induring  as 
long  as  the 
action  termed 
perpetual. 


Exceptiones 

perpetuae. 


The  exceptio  nondum  prastit*  cautionis  pro  reconventione  et  tc 
pensis  is  dilatory,  to  compel  the  plaintiff  to  give  security  should  fee 
fail  in  the  action  for  costs.  In  England  special  bail  is  required  of 
plaintiffs  not  resident  within  the  realm,  but  not  if  pers tody 
present.1  * 


§ 2246. 

The  exceptio  ante  diem  petitionis  sive  pluris  petitionis  tempori  kt 
plea  of  nothing  being  yet  due  to  the  plaintiff,  or  the  matter  0 
question,  which  has  been  already  fully  discussed.  In  E ngjtari 
die  plaintiff  would  fail  in  his  suit  on  this  plea  being  pleaded, 
because  no  cause  bf  action  has  accrued,  actio  nondum  nata. 


% 2247.' 

Exceptions  are  also  termed  perpetual  and  temporary  in  the  sane 
sense  as  actions,  because  some  are  available  so  long  as  it  is  in  the 
power  of  the  plaintiff  to  sue,  and  this  may  be  taken  as  the  gencttl 
rule ; for  although  the  plaintiff  can  chuse  his  time  for  suing  within 
a certain  limit,  the  defendent  cannot  chuse  his  for  pleading  m 
exception,  and  must,  so  to  say,  wait  the  convenience  of  the  pUft- 
tiff  to  sue  him.2  Thus  the  actio  redhibitoria  is  limited  to  one  rear, 
within  that  time  it  must  be  brought,  or  with'  that  period  the 
right  of  action  expires j but  if  the  thing  bought  have  secret  d efats, 
on  which  ground  the  redhibitory  action  lajr  by  the  pttnMv 
against  the  vendor,  and  he  neglect  to  bring  it  j after  tjie  dipf 
of  the  year,  however,  the  vendor  sues  for  die  price,  tuttlef  flfc*? 
circumstances  the  plea,  that  the  article  was  defective,  will 
available ; hence  the  maxim  omnes  exceptiones  sunt  perpehuo. 


§ 2248. 

There  are,  however,  certain  exceptions  which,  by  their 
are  available  for  a limited  time  only ; and  others  which  iMR? 
requires  should  be  pleaded  within  a fixed  term,  otherwi&jvp' 
expire,  and  are  therefore,  properly  speaking,  obnoxious  TfijP* 
tation. 

If  a creditor  promise  his  debtor  not  to  sue  within  a certain 
the  latter  can  clearly  avail  himself  of  the  exceptio  pacti  itita 
petendo  temporalis , only  so  long  as  may  be  stipulated  in  die  Off*0 
ment.s 

Sometimes  the  sovereign  of  the  country  accords  his  debtt* 
privilege  of  not  being  sued  by  him  for  one,  two, 
years,  termed  a moratorium  ;4  consequendy,  should  he  do  OPfW 
exceptio  moratorii  is  an  available  plea. 

1 Ciragno  ▼.  Haatxn  6,  Taunt.  10  $ * Basii  subdL  jur.  lib.  1,  c.  I. 

Thamhiicoa  ▼.  Pacifico,  Exch.  185*.  4 The  Germani  term  this  m wdUU 

9 Paulus,  P.  44, 4,  5,  % 6.  Brief,  an  iron  letter. 
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Ocher  exceptions  are  specially  limited  by  law,  among  which  the 
7 exceptio  non  numerata  pecunia,1  which  is  restricted  to  two  years, 
and  the  non  numerata  dotis,  to  varying  periods,  are  to  be  par- 
ticularly mentioned  ; but  in  these  the  defendent  has  the  means  of 
compelling  the  plaintiff  to  come  to  issue  with  him  before  the 
eipiry  of  the  term  fixed  by  law,  and  so  there  is  no  failure  of  justice, 
save  by  the  defendent’s  own  default. 

Some  authors  would  look  upon  exceptions  as  defendents9  Exceptions  are 
actions,  which  they  may  bring  against  the  plaintiff,  per  modum  ncvcr  actioM* 
actionis , as  it  were,  in  the  negative,  and  so  force  him  to  an  issue  ?s 
it  is  hardly  necessary  to  remark  that  this  theorie  is  wholly  devoid 
of  authority.3  We  now  pass  to  pleas  in  bar. 

§ 2249. 

The  exceptio  Scti.  Macedoniam , is  a civil  and  peremptory  plea  Exceptiones 
to  an  action  brought  against  the  father  or  son,  for  a debt  con-  civilc#  et . 
tracted  by  the  latter  in  contravention  of  this  law-,4  and  is  available  Exwptio&ti. 
against  all  actions  on  contracts  concluded  with  the  view  of  evading  Maced, 
this  law,  contractus  mohair  a. 6 


% 2250. 

> The  general  provisions  of  the  Scti.  Velleiani  render  void  all  the  Except.  Set. 
tufarcesstones  of  women,6  ope  exceptions ,7  and  this  includes  all  Velleiani. 

Esions  of  this  law.  Just  as  little  will  a renunciation  of  die  law 
efit  a plaintiff  to  whom  this  exception  is  opposed.8  . 

It  is  to  be  reckoned  among  the  beneficia  legis ,9  and  to  the  jura 
singularia,  as  departing  from  the  strict  rule  of  law.  With  respect 
to  woman,  it  is  a prohibitive  law,10  because  it  is  directed  against 
the  thoughtlessness  of  women  in  respect  of  promises  which  they 
may  be  subsequently  required  to  fulfil,11  and  puts  it  out  of  their 
power  to  renounce  its  benefits. 

Of  course,  this  exception  is  not  allowed  to  prevail  when  a 
transaction  has  been  fraudulendy  disguised  as  a female  interces- 
sion, with  the  ultimate  view  of  profiting  by  the  provisions  of 
the  Senatus  Consultum. 


Jt 


* $ 1627,  $ 2©$  j,  h.  op. 

C.  Claprotn  diss.  de  reb.  mens 

. § a P-  3 *N-  Co«fc  175?» 

Const.  Koch.  din.  de  praescrip.  rest,  in 
iotsgr.  $ 6,  sq.  Giett.  1780. 

• Weber  in  den  Beytr.  zur  Lehre  der 

KL  I.  1 ; Hopfoer  com.  § 1999.  • 

4 S 3”»  § *53*»  § h.  op.;  P.  14, 
6,  1,  pr. 

4W*  3*4  35  M.  7>P*-§3- 


•§  1618  ; P.  16,  i,  2,  $ 4»  C.  4,  29, 

1,  4. 

7P.  16,  i,  16,  23,  30;  C.  4,29,  3, 
10,  15, 19,  20. 

* Id.  29,  $ ult 

*C.  4,  29,  15,  16,  18;  P.  16,  1, 

2,  ic. 

10 

§ 1. 

11  Thib.  Syst.  § 603. 


16,  1,  16,  § if  C.  4,  29,  1,  2, 
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§ 2251. 

Exceptio  The  question  of  the  degrees  of  age,  from  infancy  to  old  age, 

minor»  «tatis.  senectus , have  been  already  fully  discussed.1  The  exceptio  minoris 
<r tatis  is  available  by  any  one  before  he  has  attained  the  full  age  of 
twenty-five,  provided  he  have  not  deprived  himself  of  the  benefit 
of  his  plea  by  acknowledgment  of  his  liability,  after  his  attainment 
of  full  age,  or  the  case  be  not  within  the  provisions  of  the  Sctm. 
Macedonianum. 

The  same  is  the  law  of  England,  which  is  very  strict  respecting 
the  conclusiveness  of  the  acknowledgment  by  a major  of  obliga- 
tions contracted  by  him  as  a minor. 


« § 2252. 

^ Exceptio  rei  The  exceptio  rei  judicata  is  one  of  the  most  effective  peremptory 

judicat*.  pleas,  for  when  the  sentence  has  once  become  a res  judicata ,2  it  is 
no  longer  rescindable  ; hence,  this  exception  lies  against  him  who 
attempts  to  bring  the  same  cause  a second  time  to  trial,  or  would 
a second  time  bring  suit  for  the  same  cause,  by  a defendent  who 
has  once  already  had  judgment  in  his  favor,  his  successors,  and 
sureties. 

Hence  the  action  to  which  it  is  opposed  must  be  for  the  same 
cause;  and  it  is  still  held  to  be  the  same  where  the  plaintiff, 
having  foiled  on  the  whole  petition  already,  afterwards  sues  for 
a part  of  the  same  subject  matter,  or  vice  versa?  or  sue  upon  the 
same  ground  of  action.4  Where,  too,  the  parties  are  the  same,5 
and  such  are  accounted  the  defendent  himself,  his  successors, 
whether  universal  or  singular,6  whether  dominus  and  procurator, 
tutor  and  pupill,  father  and  son.7  A res  inter  alios  acta , aliis  non 
facit  prajudicium , except  in  a causa  liberalis , him  whose  status 
is  no  question,  and  a contradictor  legitimus  is  present.8 

§ 2253- 

Inasmuch  as  the  effect  of  the  res  judicata  is  peremptory,  so 
the  exceptio  juris  jurandi  is  equally  so  when  it  takes  the  place 
of  it,  because  a sentence  in  some  cases  may  be  founded  on  die 
mere  oath  of  the  defendent  consequendy,  no  appeal  lies  against 
such  sentence,10  nor  can  it  be  revoked  upon  the  ground  of  perjury 


Exceptio  juris 
jurandi. 


1 $ 356,  b.  op.  et  sq.  minores,  $ 363, 
h 1875»  § 2060,  h.  op. 

* P-  44.  »• 

* P-  44.  *.  7»  Pr-  § 4 <Si  M-  3- 

* Id.  as,  pr.  $ i. 

‘ Id.  i & 3. 


* !d.  ii,  $ 3. 

TI<L  11,  § 7,  S. 

* P-  I.  5.  *J- 

* P.  ia,  a,  34,  $ ult. 
c-  4»  1»  >*»  5 >. ».  3- 
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unless  there  be  a special  exception  in  the  particular  law  in  question 
in  that  behalf ; for  the  plaintiff  has  agreed  to  rest  his  case  on  the 
defendent’s  oath.1 


§ 2254. 

^ The  exceptio  facti  f or  facti  conventi , is  a plea  based  on  a 
special  compact  between  the  parties  in  contravention  of  some  par- 
ticular proviso  in  which,  the  defendent,  by  his  plea,  alleges  that 
the  plaintiff  is  suing.3  This  plea  may,  therefore,  according  to 
the  nature  of  the  contract,  be  dilatory  or  peremptory,  as  that  he 
will  not  sue  within  a certain  time,  or  that  he  will  never  sue  the 
defendent  at  all.  According,  therefore,  to  the  terms  of  the  con- 
tact, the  plea  will  have  a very  different  effect,  including  all  the 
incidents  and  conditions  of  time  and  place. 


§ 2255- 

/ The  exceptio  non  adimpleti  contractus  is  only  available  in  a 
bilateral  contract,  where  both  parties  have  to  do  something,  and 
the  performance  of  the  one  is  contingent  on  that  of  the  other.4  In 
such  case  either  party  can  protect  himself  by  this  plea,  and  hold 
back  until  the  other  has  fulfilled  his  obligation.5 

The  exceftio  non  adimpleti  contractus  need  not  be  proved  by  him 
who  resorts  to  it,  whatever  the  nature  of  the  suit  may  be,**  pro- 
vided the  exception  be  pleaded  with  certainty ; but  where  the 
exceftio  non  rite  adimpleti  contractus  is  pleaded,  proof  is  required 
that  the  contract  has  indeed  been  performed,  but  not  fulfilled,  that 
is  to  say,  that  the  execution  of  it  has  been  imperfect.7 

Where  the  contract  is  not  bilateralis , or  reciprocal,  this  plea 
is  no  answer  to  the  action. 


§ 2256. 

^ The  exceptio  rei  vendita  et  tradita , or  plea  of  goods  sold  and  de- 
livered, is  an  answer  in  eviction,8  by  the  acquirer  and  his  heirs,  to 
an  action  by  the  auctor,  or  those  making  with  him  one  and  the  same 


'P.  12,2,  31;  c.  4,  1, 1. 

* 1522,  h.  op. ; P.  2,  14,  7,  § 4. 

* Gaius  4,  $ 126. 

4Frcher  parerg.  L.  1,  c.  16  (Otto 
Tho.  t 1) ; G.  Barth,  dc  ncg.  contr. 
ttnilat.  Lips.  1705 ; sed  vide  Schack  de 
affirm,  contr.  unilat.  Gryph.  1708^ 

*P.  19,  i,  13.  $ 8 j Id.  25}  C.  2,  3, 
*x } Cocceii  J.  C.  L.  19,  t.  1,  qu.  3 } 
]•  F.  Wahl  dc  nat.  et  indole  impiem,  non 
wc.  Goett.  1751 } H.  C.  F.  Wehm.  de  ex- 
cept non  adimpl.  contr.  Erf.  1790. 

VOL.  III. 


6 F.  A.  Kiinhold  de  us.  except,  non 
adimpl.  contr.  hod.  Lips.  1726. 

7 Leysersp.  208,  M.  1,  Sp.  238,  M.  2, 
3 } Hommel  rhaps.  obs.  87  } Weber  iiber 
die  Vcrbind.  zur  Bewusfuhr.  in  Civ.  Proc. 
Hal.  1805,  vi.  n.  27;  H.  E.  Bornemann 
de  confess,  qualif.  etc.  Hans.  1806  } Gliick 
Pand.  17  vol.  p.  228-239 ; Borst.  v.  d. 
Bewuslast,  p.  126*7 } Archiv.  f.  C.  P. 
7 vol.  3 Hft.  n.  18,  14  vol.  2 Hft  n.  9 ; 
A dang  iiber  die  Einr.  d.  nicht  erftillten 
contr.  Regensb.  1829. 

# § 2105,  h.  op. 

3 ^ 
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Excepdo  non 
adimpleti  con 
tractus. 


Non  rite 
adimpleti  con 
tractus. 


Excepdo  rei 
venditte  et 
tradita;. 
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legal  person  or  surety  in  eviction,  where  no  special  contract  has 
been  concluded  in  that  behalf. 

This  plea  goes  further  and  compels  them  to  surrender  that 
which  they  have  illegally  detained. 

Instead  of  pleading  this  plea,  the  possessor  may*  if  he  prefer  it, 
surrender  the  object,  and  become  himself  plaintiff  in  eviction. 


§ 2257. 

The  exceptio  dominii , or  contra  vindicatio , is  the  converse  of  the 
action  of  vindication.  If  it  be  established  that  the  defendent, 
who  denies  that  he  is  in  possession,  is  so  notwithstanding, 
he  is  obliged  to  take  the  place  of  the  plaintiff  by  way  of 
penalty.1 

If  the  possession  be  proved,  but  the  defendent  deny  that  he  is 
the  dominus , he  may  do  so  by  the  exceptio  dominii ; and  it  lies 
upon  the  plaintiff  to  rebut  this  allegation,  after  having  previously 
given  due  description  of  the  object  in  controversy.2 


§ 2258. 

A rescript,  which  has  been  issued  petitorily,  ad  instantiam , and 
not  of  free  will,  ex  arbitrio , loses  its  effect,  when  the  person  who 
moved  its  issue  can  be  accused  of  an  exceptio  ob  et  subreption k, 
that  is,  of  having  obtained  it  by  a suppression  of  the  true  state 
of  the  facts,  or  by  the  assignment  of  false  grounds.  If  die 
petitioner  be  in  a position  to  receive  that  which  the  rescript 
secured  to  him  in  course  of  law,  by  giving  the  necessary  proof^ 
he  is  bound  to  make  good  his  case  against  him  who  opposes  the 
rescript,  by  proving  the  falsehood  of  the  exceptio  sub  or  ob  rep - 
tionis , but  in  all  other  cases  the  reverse  is  the  rule.3 


§ 2259. 

The  exceptio  metus  is  available  by  any  one  who  is  sued  by  another 
upon  a transaction  based  on  illegal  compulsion,  technically  termed 
metus;  wherever,  therefore,  the  actio  quod  metus  causa 4 will  lie  in 
favor  of  a person  as  plaintiff,  it  equally  lies  in  his  favor  0$ 
defendent ; and  as  the  action  involves  rescission,  so  the  plea  is 
an  answer  to  an  action  under  similar  circumstances. 

The  form  of  pleading  duress  is  impersonal,  because  it  is  not* 


*P.  6, 1, 23,  §5. 

*Id.  65  P.47,2,  19. 

9 Boehmer  J E.  P.  L.  1,  L 3,  § 11,  de- 
part» from  the  general  principle  j Hofacker 
defends  another ; prine.  J.  R.  S.  t i,  § 1 1 5 ; 
also  Mhhlenbruch  doct.  Pand.  1,  p.  88, 


on  C.  3,  11,  2 ; another,  C.  O.  Gnehe 
D.  de  except.  Subr.  et  Obrept.  eaiuujfi* 
prob.  Rint.  1788  ; § poet  Tit.  xfr.  pw«* 
by  rescript. 

1868,  $ 2057,  h.  op.j  Thib.  Sy*. 
P.  R.  § 686. 


Digitized  by 


Google 


DE  EXCEPTIONIBUS  PEREMPTORIIS. 


539 


question  of  constraint  by  the  plaintiff,  but  of  constraint  by  any 
person  in  the  matter  in  issue ; therefore  it  is  an  exceptio  in  rem 
scripta:  thus,  it  runs,  si  in  ea  te  nihil  metus  causa  factum  est,1 


§ 2260. 

^ The  exceptio  doli 2 may  be  pleaded  against'  any  plaintiff  or  his 
successor,  who,  being  in  fraud,  brings  an  action. 

The  exceptio  in  factum , however,  is  the  proper  answer  to 
actions  by  those  to  whom  the  defendent  owes  reverence.8 

This  is  the  exceptio  doli  maliy  in  its  restricted  sense,  but  in  its 
more  general  signification  it  is  a plea  founded  on  equity,  and  is 
available  against  any  demand  which  may  be  resisted  on  equitable 
grounds ; this,  therefore,  is  a good  plea  where,  in  fact,  no  fraud 
appears  in  the  transaction j hence  jurists  are  wont  to  distinguish 
between  the  two,  by  terming  the  former  the  exceptio  doli  specialis , 
and  the  latter  generalis . 

The  exceptio  doli  maliy  or  doli,  differs  from  that  of  metus  causa 
in  this ; that  the  former  is  pleadable  generally  and  impersonally, 
but  the  latter  is  not  so,  and  hence  it  is  not  an  exceptio  in  rem 
scripta , but  must  be  directed  specifically  against  the  plaintiff, 
si  in  ea  re  nihil  dolo  malo  actoris  factum  ;4  and  the  reason  of 
this  difference  is  clear,  because  if  a man  have  been  constrained  to 
do  any  act  by  another,  the  wrong  partakes  so  far  of  a public 
nature  as  to  intitule  him  to  have  it  considered ; whereas  dolus  is 
fer  less  serious  in  its  consequences,  and  it  would  be  hard  to  make 
a third  innocent  party  responsible  for  the  fraud  of  another. 

This  plea  runs  on  all  fours  with  the  actio  doli ; wherever, 
therefore,  that  remedy  would  be  competent  to  the  defendent, 
if  he  were  plaintiff,  the  praetor  allows  this  plea,  in  feet,  to  him, 
as  defendent,  whether  the  question  at  issue  be  founded  on  con- 
tract, testament,  or  a law.5 

Thus  where  a pair  of,  probably,  pearls,  has  been  pledged  as 
security  for  a certain  sum  advanced,  and  has  perished  by  the 
fault  of  the  pawnee,  who  then  sues  for  the  money,  he  can  be 
specially  met  by  the  plea,  si  inter  me  et  te  non  convenit , ut  soluta 
petunia  uniones  mihi  reddantur . 

Considerable  latitude  is  allowed  in  this  plea,  and  it  may, 
in  such  cases,  be  more  properly  termed  special  ; of  this  a case  is 
given  in  the  Digest.  A grandfather  leaves  each  of  his  grand- 
children, by  his  daughter,  iop  aurei,  and  adds, — Ignoscite ; nam 
potueram  vobis  amplius  relinquere , nisi  nec  Fronto  pater  vester 
male  accepisset , cui  dederam  mutua  quindecim,  qua  ab  eo  recipere 

1 P.  44, 4, 4,  § 33.  3 P.  44,  4, 11,  % 1 ; Id.  4,  % 16. 

3 P.  44,  4,  12 ; Haenel  Arch.  f.  C.  P.  4 P.  44,  4,  2,  § 1. 

ia  voL  3 Hft  n.  20,  § 1872,  % 1058,  5 P.  44,  4,  1,  § 1,  2,  3. 

h.  op. 


Exceptio  doli. 


Follows  the 
rules  of  the 
acdo  doli. 
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Exceptio  divi- 
sionis ordinis  c 
excussionis. 


non  potui , postremo  hostes  qui  mihi  fere  omnem  substantiam  ab- 
stulerunt.1 2 3 

. If  the  heir  of  the  grandfather,  by  the  son,  claim  fifteen  aura 
from  these  grandchildren,  heirs  of  the  grandfather,  by  the  daughter, 
he  can  be  met  by  this  special  plea. 

Another  and  still  more  involved  case  is,  whether  a daughter 
instituted  under  a condition,  can,  if  she  lose  the  inheritance  fof 
the  sake  of  preserving  the  actio  tutela , sue  for  the  legacy  left 
by  her  mother. 

Mevia  filia  mea  ex  sex  unciis  heres  mihi  esto , si  cum  coheredibus 
tuis  parem  rationem  fecerit , pro  mea  portione  in  dierri  mortis  mu 
ejus  actus , qui  pendet  ex  tutela  tua  quam  Titius  pater  meus , avus 
tuuSj  administravit — to  which,  on  this  statement  of  facts,  the 
reply  is,  that  as  she  is  clearly  stated  to  be  suing  contra  voluntatem , 
the  exceptio  doli  will  lie. 

This  plea,  then,  is  available  by  a liberal  construction  in  almost 
all  the  cases  in  which  other  pleas  are  not j it  is  far  more  elastic 
than  the  English  plea  of  fraud,  and  fraud  and  covin,  whereby  an 
absolute  deceit  is  conveyed,  and  it  may  be  therefore  said  to  be  the 
cover  under  which  any  unfair  act  can  be  constructively  charged 
upon  the  plaintiff. 


§ 2261. 

^ The  exceptio  divisionis 8 enables  a defendent  to  demand  that  bis 
correal  obligees  shall  be  sued  pro  rata , and  this  plea  frees  him  hr 
ever  from  the  liability  for  the  shares  of  the  other  parties.*  He 
cannot,  however,  refer  the  creditor  wholly  to  his  co-obligees,  save 
the  law  give  him  this  special  privilege ; as  when  they  only  hare 
wholly  received  that  upon  which  the  claim  is  based.4 

If  the  one  correus  debendi  have  paid,  he  cannot  sue  the  Other* 
for  indemnity,  if  they  have  not  obligated  themselves  to  Mat  b 
that  behalf,  or  he  have  omitted  to  obtain  the  cession  of  die  figb 
of  actions  of  the  creditor.5 

Those  who  grant  the  plea  of  division  to  their  co-obligees,  fcw 
clearly  an  exception  from  this  rule,  and  in  which  case  the  natty 
is  available  then  only  when  he  who  has  paid  was  in  a poshifllito 
avail  himself  of  the  plea  effectively,  and  has  not  done  so,  incite 
to  benefit  such  other. 

Whatever  has  the  same  effect  as  payment,  liberates  the  dfcf 
debtors,  but  not  in  virtue  of  a simple  release  of  the  one ; nc*tfw 
theless,  they  are  protected  ope  exceptionis , against  the  credkot|if 


1 P.  44,4,  17,  § 1. 

2 §1589,  § 1613,  § 1614,  $ 1615. 

3 Paul.  R.  S.  20,  § 4}  I.  3,  20,  § 4; 
P.  46,  x,  26 ; Nov.  99  j Wening  in  Linde 
Zeitsch.  4 vol.  3,  Hft.  n.  17. 

4 Lauterbach.  Coll.  L.  46,  t.  2,  § 20  $ 

Thibaut.  Syst.  P.  R.  § 138,  ad  fin. 


* p.  46, 1, 39;  p.  46, 3, 7<i  <y> 
40,  2 ; Faber  conj.  L.  11,  c.  •]  »» 
Qxisest.  sel.  L.  1,  c.  6 ; contra  w® 
Linde  Zeitsch.  3 vol.  4 Hft.  n.  21»  4*^* 
x Hft.  n.  2. 
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the  agreement  was  not  concluded  in  behalf  of  the  person  of  the 
contrahents,  or  if  they  have  a remedy  against  such  contracting 
parties,  provided  always  that  they  have  paid.1 * 

If  the  creditor  be  the  successor  of  a debtor,  the  other  co- 
debtors are  only  liberated  as  far  as  regards  the  partnership  share 
of  such  other,*  or  if  a co-debtor  has  a set-off.3 

The  penalty  of  delay  on  the  part  of  one  debtor,  does  not 
injuriously  affect  the  others  5 4 but,  in  other  respects,  so  far  as 
correi  debendi  are  concerned,  the  rule  is  more  severe.5 

§ 2262. 

The  surety,  as  well  as  the  mandatary,  has  the  exceptio  beneficii 
ordinis  et  excussionis ,6 *  where  it  has  not  been  expressly  repudiated, 
or  the  debtor-in-chief  can  be  reached  without  any  great  difficulty. 
It  consists  in  the  right  of  the  surety  to  require  that  the  debtor-in- 
chief be  sued  to  judgment  before  the  suit  is  made  executory 
against  the  bondsman. 


§ 2263. 

The  exceptio  legis  anastasiana  is  to  be  found  in  another  part  of 
this  work, ^ and  consists  in  a special  plea  to  the  effect,  that  a 
doubtful  claim  has  been  bought  up  bv  a powerful  suitor,  for  the 
purpose  of  using  his  power  and  influence  to  make  it  available 
against  a weaker  adversary.' 


§ 2264. 

There  is  so  great  a similarity  between  the  English  and  Roman 
pleadings,  both  in  their  history  as  also  in  their  nature,  as  to  induce 
the  strong  presumption  of  the  former  having  been  borrowed  from 
the  latter.  Under,  the  oldest  system  of  pleading,  in  the  age  of  the 
legis  actiones,  when  everything  was  oral,  and  had  its  practical 
meaning,  pleadings  were  doubtless  as  fine  as  when  the  ore  tenus 
system  had  become  fully  developed  in  Westminster  Hall,  by  which 
a great  part  of  the  cause  was  tried  at  once  and  off  hand  ; for  the 
defendent  was  compelled  to  plead  or  demur,8 *  and  the  issue  was  then 
at  once  settled  before  the  judge,  as  it  was  before  the  praetor,**  and 
went  to  the  jury  for  the  facts  only,  all  the  legal  questions  which 
could  be  settled  before  trial  being  disposed  of.  There  is  no  doubt 
that  this  came  through  the  Normans,  since  it  is  found  not  matured 
as  a system  till  long  after  the  conquest,10  or  to  have  been  de- 


1 P.  a,  14,  21,  $ ult.  5 Id.  23,  in  fin.  5 

»5*  Pr-  * P-  35*  *»  pr-  i p-  4» 

8.  34 ; P-  34*  3*  3»  % 3*  p-  45.  *>  9* 

§ j ; Faber  conj.  L.  u,  c.  18  ; Vinn.  1.  c. 

contra  Guyet  Abb.  n.  u,  supported  by 

Schxrfitthenner  fiber  Vertr.  Giess.  1831, 

p.  I7*-S- 

9 P.  46,  i,  71,  pr.  $ Lauterbach  diss.  de 

confiaiofle,  § 49. 


* P.45,»,  10. 

* P.  50,  17,  173,  § ». 

* P.  45,  2,  18  j Ribbentrop,  p.  28-37. 

* 1610,  h.  op. 

' 9 1758.  *>•  °P- 

8 Demorari  in  Lege  Co.  Litt  71b. 

9 Later  adjournments  were  allowed. 

10  Vide  note  6 et  $q.  Steph.  Plead.  App. 
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rived  from  those  sources  of  the  Roman  law,  which  existed  in  this 
island  before  that  period^as  remnants  of  the  Roman  occupation*  or 
as  introduced  subsequently  by  the  Saxons,  who  had  in  their  own 
countries  adopted  the  Roman  laws,  and  with  them,  also,  the  prac- 
tice to  a considerable  extent*  and  so  brought  them  to  England. 

To  save  the  time  of  the  courts,  as  business  increased,  it  was 
thought  an  improvement  to  reduce  pleadings  to  writing,  and 
exchange  the  documents  between  the  parties  extra-judicially. 
This  was,  then,  in  so  iar  as  the  writing  was  concerned,  analogous 
to  the  formular  process  of  the  imperial  age  of  Rome ; but  it  had 
this  notable  difference,  that  there  the  issue  was  settled  before  the 
magistrate,  reduced  to  writing  by  him,  and  that  sent  down  as  the 
record  thejudge  was  to  try ; but,  according  to  the  extra-judicial 
system  of  England,  the  issue  was  and  is  made  up  between  the  par- 
ties out  of  court,  controlled  but  very  insufficiently  by  the  discretion 
either  party  has  to  appeal  to  a judge  at  chambers,  or  in  certain  cases, 
to  the  court  on  a disputed  point.  The  consequence  of  this  was 

Sreat  abuse,  the  pleading  of  sham  and  false  pleas,  for  the  sake  of 
elaying  the  suit,  and  gaining  time,  over  which  the  court  had 
no  control,  until  they  probably  went  down  to  trial,  and  were  then 
exposed,  when  they  nad  done  all  the  harm. 

This  system,  with  all  its  errors,  led  to  a most  fine  and  logical 
development  of  legal  principles,  because,  where  a point  came  to  be 
argued  on  demurrer,  the  advocates  op  either  side  had  abundant 
time  to  consider  the  case,  and  put  it  properly  before  the  court,  and 
out  of  this  system  arose  certain  logical  principles  of  the  greatest 
value.  These  are  admirably  explained  in  the  work  of  Mr.  Ser- 
jeant Stephens  on  pleading,  the  rules  laid  by  down  whom,  as  in- 
serted here  in  a foot  note,1  give  a general  view  of  that  work  ; 
and,  although  a late  Act2  of  the  legislature  has  altered  the  form,  it 


‘SECTION  i. 

or  RULES  WHICH  TEND  SIMPLY  TO  TUB  PRODUCTION  OP  AN  USUI. 

Rule  I.— After  the  declaration,  the  parties  mast  at  each  stage  demar,  or  plead  b y way  of 
traverse,  or  by  way  of  confession  and  avoidance. 

I.  Of  demurrer. 

II.  Of  pleadings. 

x.  Of  the  nature  and  properties  of  traverses . 

2.  Of  the  nature  and  properties  of  pleadings  in  confession  and  avoidance. 

3.  Of  the  nature  and  properties  of  pleadings  in  general , without  reference 

to  their  quality,  as  being  by  way  of  traverse,  or  confession  and 
avoidance. 

Rule  II.— Upon  a traverse,  issue  must  be  tendered. 

Rule  III.— Issue,  when  well  tendered,  must  be  accepted. 

SECTION  II. 

or  RULES  WHICH  TEND  TO  SECURE  THE  MATERIALITY  OP  THE  ISSUE.  • 

Rule.— All  pleadings  must  contain  matter  pertinent  and  material. 

Rules  subordinate  and  illustrative— 

1.  Traverse  must  not  be  taken  on  an  immaterial  point. 

2.  A traverse  must  not  be  too  large , nor  too  narrow. 


* 15  Sc  16  Viet.,  76. 


Digitized  by 


Google 


DE  EXCEPTIONIBUS — PLEADING.  543 

has  altered  nothing  m substance,  for  logic  will  remain  logic  despite 
all  the  legislature  may  do  to  the  contrary. 

The  new  Act  has  shortened  the  form  in  which  pleadings  may  be 
drawn,  abolished  the  distinction  of  actions,  allowed  many  causes 
of  action  to  be  combined,  and  increased  the  summary  jurisdiction 
of  the  judge. 

This  could  not,  however,  have  been  done  if  there  had  not  been 
a matured  system  upon  which  to  base  it.  A modified  restoration 
of  the  old  oral  pleadings  would,  doubtless,  have  been  an  improve- 
ment, but  the  expense  attending  that  mode  of  joining  issue — for  an 
incredible  proportion  of  issues  went  off  on  the  pleadings — probably 
deterred  the  common  law  commissioners  from  adopting  that  inte- 
gral restitution.  The  principle  upon  which  this  Act  is,  in  fact, 
framed,  is  the  citing  pleas  by  their  abstracts,  instead  of  setting 


SECTION  III. 

or  BULKS  WHICH  TEND  TO  PRODUCE  SINGLENESS  OR  UNITY  IN  THS  ISSUE. 

Rule  I.— Pleadings  must  not  be  double. 

Of  the  nature  of  duplicity  in  general. 

Rules  subordinate  and  illustrative — 

1.  A pleading  will  be  double  that  contains  several  answers , whatever  be 

the  class  or  quality  of  the  answer. 

2.  Matter  may  suffice  to  make  a pleading  double  though  it  be  ill  pleaded. 

3.  But  matter  immaterial , wilt aotaperata  to  make  a pleading  double. 

4.  Nor  matter  that  is  pleaded  only  as  a necessary  inducement  to  another  allega- 

tion. ' ••  J . ' t.'  t . 

5.  Nor  matters , however  multifarious,  that  together  constitute  but  one  connected 
• proposition , or  entire  point. 

Rule  II. — It  is  not  allowable  both  to  plead  and  to  demur,  to  the  same  matter. 

N.B.  This  is  now  permitted  by  15  & 16  Viet.,  § 80. 

SECTION  IV. 

or  RULES  WHICH  TEND  TO  PRODUCE  CERTAINTY  OR  PARTICULARITY  IN  THE  ISSUE. 

Rule  I.— The  pleadings  must  have  certainty  of  place. 

Rule  II.— The  pleadings  must  have  certainty  of  time. 

Rule  III.— The  pleadings  must  specify  quality,  quantity,  and  value. 

Rule  IV.— The  pleadings  must  specify  the  names  of  persons. 

Rule  V. — The  pleadings  must  show  title. 

1.  Of  the  case  where  a party  alleges  title  in  himself,  or  in  another,  whose 

authority  he  pleads. 

2.  Of  the  case  where  a party  alleges  title  in  his  adversary. 

Rule  VI.— The  pleadings  must  show  authority. 

Rule  VII.— In  general,  whatever  is  alleged  in  pleading,  must  be  alleged  with  certainty. 

SUBORDINATE  RULES  TENDING  TO  LIMIT  OR  RESTRAIN  THE  DEGREE  OP  CERTAINTY. 

I.  It  is  not  necessary,  in  pleading , to  state  that  which  is  merely  matter  of  evidence. 

2*  It  is  not  necessary  to  state  matter  of  which  the  court  takes  notice  ex  officio. 

3.  It  is  not  necessary  to  state  matter  which  would  come  more  properly  from  the  other  side. 

4.  It  is  not  necessary  to  allege  circumstances  necessarily  implied. 

5.  It  is  not  necessary  to  allege  what  the  law  will  presume. 

6.  A general  mode  of  pleading  is  allowed,  where  great  prolixity  is  thereby  avoided. 

7.  A general  mode  of  pleading  is  often  sufficient  where  the  allegation  on  the  other  side  must 

reduce  the  matter  to  certainty. 

8.  No  greater  particularity  is,  required  than  the  nature  of  the  thing  pleeuled  will  con- 

veniently admit . 

9.  Less  particularity  is  required,  when  the  facts  lie  more  in  the  knowledge  of  the  opposite 

party,  than  of  the  party  pleading. 
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them  out,  and  referring  to  the  judge,  extra-judicially,  a great  manj 
questions  which  formerly  came  before  him  in  court. 

§ 2265. 

De  replicationi-  As  the  defendent  has  the  power  of  defending  himself  against 
bul*  an  action  by  an  exception,  so  the  plaintiff  has  the  right  of  meeting 

the  defendenti  plea  by  a reply.  This  is  termed  replica , or  more 
commonly,  replicatio ; and  this  is  just  because  there  may  be,  not- 
withstanding the  admissibility  of  the  plea,  a perfect  answer  to  it, 
by  way  of  reply, — Interdum  evenit  ut  exceptio  qua  prima  fade 
justa  videatur , inique  nocet . i %uod  cum  accidit , alia  allegatione  opus 
est , adjuvandi  actoris  gratia , qua  replicatio  vocatur , quia  per  eum 


10.  Lm  particularity  is  necessary  in  the  statement  of  matter  of  inducement  or  aggravati*, 

than  hf  the  main  allegations . 

11.  With  respect  to  acts  valid  at  common  law 9 hut  regulated  as  to  the  mode  of  performance 

by  statute — it  is  sufficient  to  sue  such  certainty  of  allegation  as  was  sufficient  before  the 
statute. 


SECTION  V. 

or  RULES  WHICH  TEND  TO  PREVENT  OBSCURITY  AND  CONFUSION  IN  PLEADING. 

Rule  I.— Pleading!  must  not  be  insensible  or  repugnant. 

Rule  II.—  Pleadings  must  not  be  ambiguous  or  doubtful  in  meaning ; and  when  tvo 

different  meanings  present  themselves,  that  construction  shall  be  adopted 
which  is  most  unfavourable  to  the  party  pleading. 

Rule  HI.— Pleadings  must  not  be  argumentative. 

Rule  IV.— Pleadings  must  not  be  hypothetical,  or  in  the  alternative. 

Rule  V.— Pleadings  must  not  be  by  way  of  recital,  but  must  be  positive  in  their  farm. 

Rule  VL  —Things  are  to  be  pleaded  according  to  their  legal  effect. 

Rule  VII.— Pleadings  should  observe  the  known  forms  of  expression,  as  contained  is 
approved  precedents. 

Rule  VIII.— Pleadings  should  have  their  proper  formal  commencements  and  condos»* 
(the  latter  are  now  abolished). 

Rule  IX.— A pleading  which  is  bad  in  part  is  bad  altogether. 

SECTION  VI. 

or  RULES  WHICH  TEND  TO  PREVENT  PROLIXITY  AND  DELAY  IN  PLEADING. 

Rule  I.— There  must  be  no  departure  in  pleading. 

Rule  IL— Where  a plea  amountB  to  the  general  issue.  It  should  be  so  pleaded. 

Rule  HI. —Surplusage  is  to  be  avoided. 

SECTION  VII. 

Or  CERTAIN  MISCELLANEOUS  RULES. 

Rule  I. 

Rule  II. 


Rule  III. 
Rule  IV. 
Rule  V. 
Rule  VI. 

Rule  VII. 

Rule  VIII. 
Rule  IX. 


—The  declaration  must  be  conformable  to  the  original  writ. 

—The  declaration  should  have  its  proper  commencement,  and  sboald,iR 
conclusion,  lay  damages  and  allege  production  of  suit  (this  latter  is  m* 
unnecessary). 

—Pleas  must  be  pleaded  in  due  order. 

—Pleas  in  abatement  must  give  the  plaintiff  a better  writ  or  declaration. 

— Dilatory  pleas  must  be  pleaded  at  a preliminary  stage  of  the  suit. 

—All  affirmative  pleadings  which  do  not  conclude  to  the  country,  mute  con- 
clude with  a verification  (both  conclusions  are  now  abolished). 

—In  all  pleadings,  when  a deed  is  alleged,  under  which  the  party  claims  « 
justifies,  profert  of  such  deed  must  be  made  (now  abolished). 

—All  pleadings  must  be  properly  intitled  of  the  court  and  term. 

—All  pleadings  ought  to  be  true. 
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replicatur  atque  resolvitur  vis  exceptionis.1  Si  non  postea  convenerit 
ut  eam  pecuniam  petere  liceret , are  the  words  of  the  formular  pro- 
cess, in  which  Gaius  tells  us  that  a replication  was  clothed ; hence 
it  is  patent  that  it  was  as  necessary,  in  a stricti  juris  action,  that 
die  replication  should,  like  the  exception,  appear  on  the  face  of  the 
record.  The  above  is  the  form  of  pleading  in  a case  in  which  the 
exceptio  pacti  conventi  has  been  alleged,  and  which  is  true  so 
far,  but  where  another  and  subsequent  arrangement  has  been 
come  to,  reversing  the  first ; this  is  called  quasi  exceptionis  ex- 
ceptio* 

Gaius  gives  another  instance  and  form  of  replication,  where  a 
banker,  suing  for  the  price  of  a thing  which  has  been  put  up  to 
auction,  is  met  bv  the  plea,  that  the  purchaser  be  condemned 
then  only  when  tne  object  which  he  may  have  bought  shall  have 
been  delivered,  which  is  a good  plea  j but  if  the  condition  of  sale 
provided  that  the  price  should  be  paid  before  delivery  to  the  pur- 
chaser, the  banker  may  reply — Aut  si  pradictum  est  ne  aliter 
emptori  res  traderetur  quam  st  pretium  emptor  solverit .* 


§ 2266. 

It  is,  however,  a rule,  that  each  of  the  litigant  parties  should  be  Duplicatio  or 
allowed  a like  number  of  statements  ; hence,  if  the  plaintiff  bring  duplica, 
his  action  to  which  the  defendent  pleads,  and  thereupon  the  plain- 
tiff reply,  the  defendent  has  a right  to  the  last  word,  which  is 
Called  a duplica  or  duplicatio . 

Rursus  interdum  evenit  ut  replicatio  qua  prima  facie  justa  sity 
inique  noceat . j^i tod  cum  accidit  alia  allegatione  opus  est  adjuvandi , 
rei  gratia  qua  duplicatio  vocatur  et  si  rursus  ea  prima  facie  justa 
videatur y sed  propter  aliquam  causam  inique  actori  noceaty  rursus 
allegatione  alia  opus  esty  qua  actor  adjuvetur , qua  dicitur  triplicatio.  Triplicatio  or 
Quarum  omnium  exceptionam  usum  interdum  ulterius  quam  diximus  Triplicu. 
varietas  negotiorum  introduxit.* 


§ 2267. 

The  pleadings  in  the  cause  did  not,  however,  we  see,  always  stop  Triplicatio  and 
at  the  duplication  ; for  should  new  matter  arise,  a triplica  or  tripli - Quadruplicate. 
ratio  was  allowed,  which,  according  to  the  principle  above  enume- 
rated, it  was  necessary  to  allow  to  be  answered  by  a quadruplica  or 
quadruplicate  y to  give  each  party  an  equal  number  of  allegations. 

These  were,  however,  unusual,  and  required  the  ^eave  of  the 
court,  venia  triplicandi , to  which  the  jus  quadruplicandi  followed, 
as  of  course. 

In  the  middle  ages,  and  in  some  ill-constituted  courts  on  the  con- 

♦ I.  4,  14»  § 3 ; Gaius  4,  $ 116.  * Gaius  4,  $ i»6.  3 I*  4»  *4»  # 3- 
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tinent,  the  advocates  are  allowed  to  run  into  quintuplicatmss 
and  sixtuplicttUniS)  a practice  very  generally  condemned  by 
jurists. 


§ »268. 

These  triplications,  quadruplicates,  and  even  the  quintuple 
cations,  have  been  introduced  into  the  English  law,  under  the  deno- 
mination of  rejoinders,  sur-rejoinders,  rebutters,  and  sur-rebutters, 
beyond  which  the  pleadings  seldom  extend,  and  have  no  distinctive 
names,  and  the  nature  of  which  belongs  too  exclusively  to  the  prac- 
tice of  the  common  law  courts  of  England  to  admit  of  detailed  men- 
tion here ; it  suffices  to  say  that  they  have  gradually  fallen  more  and 
more  into  dissuetude,  and  will,  probably,  with  that  tendency  which 
the  English  law  has  gradually  acquired  towards  equity,  follow  the 
example  of  their  Roman  prototypes,  and  speedily  become  matters 
of  mere  antiquarian  history;  nevertheless,  an  acquaintance  with 
their  principles  is  necessary  to  the  student  who  studies  the  Roman 
law  in  order  to  lay  a sound  basis  for  the  practice  of  that  of  his  own 
country ; and  for  this  purpose,  as  regards  their  general  principles, 
he  cannot  do  better  than  refer  to  the  admirable  work  of  Mr. 
Serjeant  Stephens,  already  cited  ; and  for  their  practical  details  to 
the  no  less  meritorious  edition  of  C&itty’s  Pleading,  by  Henry 
Pearson,1  of  the  Middle  Temple,  Bsrrister-at4aw. 

1 This  gentleman  waa  a member  of  Trinity,  Cambridge,  and  graduated  in  1830  « 
19th  wrangler:  Benning  Sc  Co.  1847.  Vide  also  supplement,  by  the  tame  author, 
15  St  16  Vic.,  76,  pub.  1851,  with  very  valuable  commentaries  and  annotations: 
Benning  St  Co.,  Fleet  Street. 
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TITLE  XIII. 


De  Interdicti»— Interdicta  simplicia— Duplicia— Exhibitoria— Restitutoria— Prohibitoria 
—Interdicta  exhibitoria —Interdictum  de  libero  homine  exhibendo— De  Uberi»  ex- 
hibendis item  ducendis— De  tabulis  exhibendis— Interdicta  restitutoria— Interdictum 
de  vi  et  vi  annata— Ne  vis  fiat  ei  qui  in  possessionem  missus  est-*  Remedium  spolii 
—Interdictum  quod  vi  aut  clam— Quorum  bonorum— Quod  legatorum- De  pre- 
cario—Fraudatorium— Interdicta  prohibitoria— Interdictum  ne  quid  m loco  sacro 
fiat.— De  mortuo  inferendo— De  sepulchro  aedificando— Ne  in  flumine  publico  navi- 
gare liceat— Ne  in  flumine  publico  ripave  ejus  fiat  ne  pejus  navigetur— De  ripa 
minuenda— Ne  quid  in  loco  publico  vel  itinere  fiat— De  via  publica  vel  itinere 
pubUco  reficiendo — De  loco  publico  /ruendo — Nunciatio  novi  operis— Interdictum 
de  remissionibus— De  rivis— De  aqua  quotidiana  et  aestiva- De  fonte— De  itinere 
actuque  privato— De  superfidebus— De  arboribus  caedendis— De  glande  legenda— 
De  damno  infecto  interdictum  de  cloacis— Uti  possidetis— De  migrando— Sal viaaum 
—Utrubi. 


§ 2269. 

The  word  interdictum , compounded  of  inter  and  dico^  implies 
the  giving  judgment  between  the  parties,  and  it  is  not  equivalent 
to  interlocutory  decree,  the  Romano-juristic  term  for  which  is 
rather  actio  fra  judicialis.  The  prohibitory  class  of  interdicts  most 
resemble  the  injunctions  of  the  courts  of  equity,  since  the  ex- 
hibitory  ones  resemble  orders  to  bring  into  court  as  on  habeas 
corpus  or  the  production  of  documents,  the  restitutory  ones,  the 
decrees  for  specific  performance  or  actions  at  common  law,  for 
damages. 

Dico  must  therefore  be  taken  in  its  praetorian  sense,  doy  dico, 
addico , as  applicable  to  cases  which  the  praetor  examined  in 
person,  and  thereupon  issued  his  decree. 

§ 2270. 

Interdicts1 * *  belong  to  the  extra-ordinary  procedure  of  the  Roman 
law, — in  other  words,  they  rest  upon  the  honorary  law  of  the 
praetor,  who  was  in  the  habit  of  designating  in  his  album 8 a num- 


1 Beth  mann- Hoi  lweg,  Rom.  Gerichts- 

verf.  $ 37}  Walter  Gesch.  des  R.  R. 

§ 728  } Leist  Bon.  Poss.  1.  § 51-60, 


thinks  interdicts  originally  were  extraor- 
dinariae cognitiones. 

9 C.  8,  i,  i } Paul.  R.  S.  5,  6,  § 2. 
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ber  of  cases  in  which,  after  hearing  the  parties,  he  decreed  or 
interdicted  the  performance  of  certain  acts1  as  the  case  might  be, 
though  both  were  usually  comprised  under  the  general  term  inter- 
dicts. Interdicta , properly  so  called,  were  exhibitoria , restitoriay 

and  prohibitoria  ;2  it  then  remained  to  be  seen  whether  the  parties 
would  obey  this  injunction  or  not. 

The  scope  of  interdicts  applied  to  the  protection  of  consecrated 
and  religious  things,  and  of  those  dedicated  to  the  public  use,  the 
relative  personal  relations  of  parties,  to  goods  and  chattels,  to  ques- 
tions of  dominion  and  possession,3 — in  short,  they  were  actions  in 
the  most  extended  sense  of  the  word4  as  to  their  positive  effect 
and  operation,  notwithstanding  that  they  differed  from  them  in 
their  nominal  and  restricted  signification.5 * 

The  widest  sphere  of  their  operation  was,  however,  in  questions 
of  possession  ; in  which  they  were  directed  either  to  its  recovery, 
its  maintenance,  or  its  acquisition.0  The  first  description  applied  to 
certain  exceptional  and  favored  cases  without  any  connection  with 
each  other;7  the  interdicta  uti  possidetis  and  utrubi  were  of  die 
second  categorie ; the  uti  possidetis  applied  to  land  and  buildings  in 
favor  of  those  qui  nec  vtf  nec  clamy  nec  precario  possidebant ,8 *  in 
which  case,  if  the  possession  of  the  one  were  found  imperfect, 
that  of  the  other,  found  to  be  perfect,  was  preferred.  The 
interdictum  utrubi  applied  to  moveables  in  the  same  way  as  the 
former  to  immoveables,  and  lay  in  favor  of  him,  who  could  prove 
the  longest  unimpeachable  possession  retrospectively  in  the  year 
then  last  past,  from  the  date  of  application  to  the  court which, 
according  to  the  later  law,  is  restricted  to  the  question  of  the  more 
perfect  possession  at  the  date  of  issue  joined.10  Under  the  formular 
process,  both  were  given  when  on  an  action  for  dominion  the 
previous  question  of  possession  was  moved  between  the  con- 
tentious parties,11  and,  moreover,  in  all  cases  where  existent 
possession  was  disturbed,  because  he  who  would  disturb  die 
possession  is  looked  upon  as  disturbing  and  appropriating  it.13 

Under  the  old  law,  where  forcible  ejection  had  been  made,  it 
depended  upon  whether  it  was  simply  with  force,13  or  with  force  and 
arms,14  which  were  ad  duas  dissimiles  resy  duo  dijuncta  interdict 


1 In  the  provinces  the  proconsul  exer- 
cised the  same  jurisdiction  in  this  respect, 
Theophil.  4,  15,  pr. 

* Gaius  4,  § 138-140;  P.  4.3,  1,  1,  $ 1. 

* P.  43»  *»  1,  pr. ; Id.  a,  $ 1,  2 ; Cic. 
pro  Csec.  13. 

* P-  44.  7.  37»  Pf-  , 

* P-  3»  3»  35.  S * i M-  39.  Pr- 

* Gaius  4,  $ 143  j P.  43,  1,  a,  § 3. 

7 Vide  Keller  and  Rudorff.  in  Savigny’s 

Zeitsch.  f.  Rechtswissenschaft  1 1,  305-361 ; 

Puchta  Inst,  a,  508-11. 

* p-  43»  *7»  pr-  % i » Gaius  4,  $ 148- 

150,  160,  Festus  ▼.  possessio. 


* P-  43.  3»>  »»  F-5  4»  $,M*- 

152,  160;  Paul.  R.  S.  5,  6,  $ x; 
Theophil.  4,  15,  $ 4. 

" P-  43.  3».  »»*  ii  1-4,  »5.$4- , 

" Gaiut  4,  $ 148;  P.  43,  17,  i,  %y, 
C.  8,  6,  i } TheophiL  4,  15,  § 4. 

" P-  43.  »7.  3.  § *• 

19  Cic.  pro  Tullio,  44,  speaks  of  an  act» 
vi  bon.  rapt.  vid.  c.  7-13,  24-29,  vi dr 
Savigny’s  error,  right  of  possesion,  $ 40» 
p.  517,  who  mistakes  this  judicium  for  a 
new  form  of  the  edict 
14  Cic.  pro  Csec.  39,  21,  pro  Tull.  46. 

,s  Cic.  pro  C«c.  32. 
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both  of  which,  however,  applied  exclusively  to  moveables,  because 
the  interdictum  utrubi  and  other  remedies  more  especially  affected 
or  applied  to  immoveables  j1 *  and  lastly,  by  the  constitutions  against 
self-help.8  The  various  distinctive  differences  between  these  two 
edicts  were  abolished,  and  the  de  v/,  and  de  vi  armata , were  fused 
into  one  interdict.3  The  principal  differences  between  the  two 
consisted  in  this, — that  the  unde  vi  did  not  lie  against  persons  to 
whom  respect  was  due,  and  was  limited  to  one  year  ;4  it  was  re- 
quired that  the  plaintiff  should  have  had  actual  possession,5 *  and  the 
exceptio , that  the  plaintiff  himself  vi  aut  clam  aut  precario  possi - 
desset  was  allowed.5  The  unde  vi  armata  lay  even  against  persons 
to  whom  respect  was  due,7  extended  beyond  the  year,8  simple 
detention  sufficed  -y9  nor  was  the  exceptio  quod  vi  aut  clam  aut 
precario  available.10  In  the  later  law  this  exception  was  dis- 
allowed.11 

Subsequently,  the  interdictum  unde  vi  obtained  the  appellation 
of  momentaria  possessionis  interdictum 18 — de  momento ,13  and  momenti 
reformation 


% 2271. 

Interdicts  are  further  distinguished  according  to  whether  one 
party  appear  as  plaintiff,  and  the  other  as  defendent,  termed 
simplicia , such  are  interdicta  restitutoria , and  exhibitoria , or 
whether  one  party  could  be  both  plaintiff  and  defendent,  termed 
duplicia , as  in  the  interdicta  uti  possidetis  and  utrubi.15 

Interdicta  prohibitoria  partake  of  the  nature  of  both. 

The  term  duplicia  is,  however,  used  in  another  and  intirely 
different  sense,  namely,  because  it  has  a double  prayer,15  for  the 
acquisition  of  possession  not  thitherto  had,  and  the  reacquisition 
of  that  once  had,  of  which  nature  is  the  interdictum  quem  fundum  fi 
which  comes  into  operation  where  the  possessor  of  a fundus  does 
not  defend  his  possession,  in  the  action  of  vindication,  giving  the 
necessary  security,18  which  enables  the  plaintiff  to  take  the  place  of 
the  defendent,  by  obtaining  the  possession  through  this  interdict, 
without  reference  to  the  question  of  his  ever  having  been  pre- 
viously in  possession.  The  interdictum  quam  hereditatem , and 


1 P.  43,  16,  1,  % 3-8  ; Paul.  R.  S.  5, 

'*L  Th.  4»  22,  3 ; C.  8,  4,  7 j 1. 4,  a, 
§ 1 ; I.  4,  15,  $ 6. 

• P.  43,  16. 

4 P.  43>  ?*•  b 39* 

5 Cic.  pro  Csec.  31 -a,  for  an  erroneous 
•view,  vide  Sav.  1.  c. 

0 Cic.  pro  Tull.  44,  45  ; pro  Care.  32, 
ad  fun.  7,  13;  Gaius  4,  § 154;  Paul. 
R-S.  S,«, §7- 

’P.43,  16,1,  §43- 

8 Cic.  ad  fam.  15,  16. 

8 Vide  n.  8. 


2*.  i*  4* 

»C.Th.  11,  37,  1. 

14  Symmach  ep.  10,  48,  53. 

15  Gaius  4,  § 156-160  ; P.  43,  1,  2,  pr. 
10  P.  43,  1,  2,  § 35  vide  Frag.  Ulp. 

Inst,  discovered  in  Vienna,  1828. 

17  Ulp.  fr.  Vindob.  fr.  Vat  § 923 
Rudorfr  in  Sav.  Zeitsch.  11,  7,  55. 

18  Frag.  Vat.  § 92 } Walter  Ges.  d.  R.  R. 
b 6 77 , § 731 ; C.  8, 6,  1 ; C.  6,  1,  80. 
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ftuem  usufruc-  quem  usufruct  urn,  in  support  of  the  vindication  of  an  inheritance,1 
tum*  or  usufruct,*  follows  the  same  rule. 


Contumacy  as 
to  interdicts. 


Remedies  by 
judicia  fruc- 
tuaria, secutoria, 
cascelliana. 


Extraordinary 
procedure  on 
interdicts, 
military  execu- 
tion. 


§ 2272. 

If  the  person  against  whom  a decretum  or  interdictum  was 
directed  refused  to  comply  with  it,  the  other  party,  if  it  be  a 
simplicium  for  restitutio  or  exhibitio , prayed  an  arbiter  for  examina- 
tion and  determination  of  the  question,  who  was  named  forth- 
with, according  to  a certain  formula  in  that  behalf.  If  the  judg- 
ment was  then  against  him,  and  he  obeyed  it,  he  suffered  no 
further  inconvenience ; otherwise,  as  in  all  arbitrary  judgments, 
he  was  condemned  in  the  id  quod  interest , assessed  on  the  oath  of 
the  plaintiff,  and  executed  in  the  usual  way,3  or  he  might  chal- 
lenge the  other  party  to  the  sponsio  of  a penal  sum,  in  case, 
in  contravention  of  the  praetor’s  edict,  neither  restitution  were 
made,  nor  inspection  tendered ; the  other  party  then  demanded 
a restipulation,  and  recuperatores  were  named  to  tiy  which  of  the 
two  penalties  were  forfeit,  the  plaintiff  adding  a clause  to  his 
formula  for  restitution  or  exhibition  of  the  object,  or,  failing  this, 
for  condemnation  in  indemnity,  for  the  id  quod  interest . 

The  proceding  on  interdicta  prohibitoria  was  always  of  this 
wise,  because  no  prayer  for  an  arbiter  was  admissible.4  The 
final  remedy  against  the  defendent  was  by  immissio  in  bona.5 

In  interdicta  duplicia  the  sponsio  and  restipulatio  were  reci- 
procal, so  that  four  stipulations  were  submitted  to  the  judex  fi 

In  the  interdictum  uti  possidetis , the  state  of  possession  during 
the  suit  was  regulated  by  auction,  and  awarded  to  the  highest 
bidder,  who,  if  he  did  not  ultimately  succede,  h^p^pay  the 
penal  sum  to  which  he  had  become  liable,  in  additi^ito  that  of 
the  licitatio , for  which  he  usually  made  himself  liable  by  a separate 
stipulation  j this  was,  however,  not  indispensable,  as  it  was  re- 
coverable in  a judicium  fructuarium , or  secutorium , otherwise 
called  casceUianum ; in  addition,  he  had  to  surrender  the  object 
itself,  with  all  realized  profits,  for  which,  or  its  equivalent,  the 
judicium  secutorium  lay.7 

§ 2273. 

Interdicts  were,  nevertheless,  even  insufficient  to  the  ends  of 
justice,  where  the  object  decreed  to  be  produced  was  not  capable 
of  estimation  or  indemnity  in  money ; to  obviate  which  an  extra- 
ordinary remedy  was  applied,  by  which  the  magistrate  took  the 

1 Dip.  fr.  Vlndob.  Pauli  R.  S.  1,  11,  4 Gains  4,  § 141,  163,  165;  Cic.  jnra 

§11.  Caec.  8 ; ad  fam.  8,  21  \ pro  Toll.  53. 

* Frag.  Vat.  § 9a.  * P*  43*  *9»  3»  % «4- 

Gaius  4,  § 141-162-164;  Ulp.  frag.  6 Gaius  4,  166*7. 

Vindob.  7 Gaius  4,  § 166-169. 
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examination  of  the  whole  question  into  his  own  hands,  and 
carried  out  his  decree  by  military  force  -,1  and  as  the  practice 
of  appointing  delegated  judges  fell  into  dissuetude,  this  extra- 
ordinary procedure  became  the  usual  mode  of  proceding,  the 
form  of  an  interdict  was,  it  is  true,  retained,  but  freed,  for  the 
sake  of  expedition,  from  the  formality  of  the  litis  denunciation1 
consequently,  when  the  defendent  opposed  and  refused  to  obey, 
the  further  proceding  was  at  once  before  the  magistrate3  himself, 
who  hence  sought  to  shorten  the  process;  the  interdict  was 
allowed  to  drop  altogether,  the  magistrate  instituted  a full  in- 
quiiy,  and  the  legal  principles  involved  in  the  interdict  were  only 
retamed  in  their  material  operation,  which  was  the  ultimate  form 
they  assumed  in  the  law  of  Justinian.4 

We  now  come  to  the  consideration  of  these  interdicts  as  found 
in  the  forty-third  book  of  the  Pandects. 

The  sorting  them  is  a matter  of  some  difficulty,  and  various 
systems  have  been  adopted;  they  will  be  found  here  in  the 
following  order — exhibitory — restoritory,  and  prohibitory  ; the 
internal  order  in  each  being,  those  applicable  to  sacred  things, 
to  public  things,  to  private  rights,  to  private  immoveable  things, 
to  private  moveable  things. 


§ a*74- 

In  the  interdict  de  libero  homine  exhibendo , the  origin  of  the 
English  habeas  corpus  may  be  traced. 

jpuem  liberum  hominem  dolo  malo  retines , exhibeas fi 
The  individual  object  df  this  edict  cannot  repudiate  its  benefits, d 
nor  does  it  derogate  from  the  Lex  Favia . It  extends  to  all  ages 
and  to  both  sexes,  where  the  party  is  not  sub  potestate  patemoj 
because  there  can  be  no  fraud  in  such  case,  quis  dob  mah  non 
videtur  habere  qui  suo  jure  utitur  j7  nor  to  him  who  retains  a 
free  man  without  fraud— as,  for  instance,  his  own  child,  freed 
man,  or  the  like,  or  a willing  person.8 

If  the  party  be  clearly  not  a free  man,  this  interdict  hats  no 
place,  because  die  status  civilis  cannot  be  tried  by  this  edict,  but 
must  be  referred  to  a prc-judicial  action.® 

The  individual  must  be  publicly  exhibited,  that  is  to  say,  pro- 
duced ; and  as  any  one  may  make  application  for  this  interdict,  it 
is  for  the  praetor  to  chuse  the  more  fitting  person  to  whom  to 
grant  it;  and,  like  all  public  judgments, it  cannot  be  twice  tried,10 


1 P-  *5*  4*  * i * I P*  *5»  5»  *>  § 1 5 
F.  43»  4*  3»  F-  i i- 
*C.  2,4,  S>  ®S  C.Th.4,23,  i;  Wal- 
ter  L c.  4 700,  § 734. 

* Sytnmach  ep.  10,  48,  53  ; C.  Th.  15, 
>4»  9- 

4 I.  4,  15,  ^ 6 ; C.  8,  i9  3 9 C.  8, 4,  2, 

4 9 C.  Th.  2,  4,  6 ; C.  8,  1,  4. 


* F.  43»  *9»  P*« 

• § 2249-50,  h.  op.,  for  other  example 
of  this  disability. 

7 Id.  3,  § 2 ; Id.  4,  pr. 

8 Id.  13,  $ 5. 

9 § 2044,  h.  op. 

10  Id.  §13. 
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mother. 


Interdictam 
de  tabulis  ex- 
hibendis. 


except,  indeed,  some  perfidy  be  proved ; or  if  the  defendent  being 
condemned,  prefers  submitting  to  the  litis  astin&tioy  to  producing 
the  man. 

The  interdict  may  be  prayed  against  an  absentee,  and  if  he  do 
not  appear,  his  goods  may  be  distrained  to  compell  appearance.1 
It  will  not  lie  by  a creditor  for  the  production  of  the  debtor.* 

The  interdict  is  perpetual.  ' 


§ **75- 

The  interdict  dt  liberis  exhibendis  item  ducendis  supplies  the  want 
left  by  the  inderdict  de  libero  homine  exhibendo , by  extending  it  to 
children  $ it  is  naturally  exhibitory.  §>ui  queeve  in  potestate  Lucii 
Titis  est , si  is  eave  apud  te  est , dolove  malo  tua  factum  est , quo  minus 
apud  te  esset , ita  eum  eanvue  exhibeas .s 

Si  Lucius  Titius  in  potestate  Lucii  Titii  est  quo  minus  eum  Lucio 
Titio  ducere  liceat , vim  fieri  veto*4 

The  first  clause  of  the  edict  makes  the  interdict  competent  to 
him  having  the  paternal  power,  against  him  who  retains  the  object 
of  it.  The  mother,  however,  is  allowed  an  exception  against  the 
father,  in  virtue  of  rescripts  of  Divus  Pius,  and  of  Marcus  and 
Severus.5  The  res  judicata , too,  is  a good  plea,  though  the  judg- 
ment be  erroneous. 

The  production  is  imperative,  and  reason,  causa>  is  not  allowed 
to  be  alleged  as  in  the  edict  de  libero  homine, 

A husband  may  be  called  upon  to  exhibit  his  wife,  of  course 
where  there  has  been  no  conventio  in  manum  mariti*  and  the 
difficulty  caused  by  this  anomalie  appears  to  have  been  fully  • 
appreciated  by  the  ancient  lawyers. 

The  sequel  appears  originally  to  have  been  a separate  edict  from 
the  above,  and  not  a second  clause : 7 it  is  prohibitory,  whereas  the 
former  was  exhibitory,  and  is  intended  to  secure  to  him  who  has 
the  right  to  bring  a child  into  court,  the  jus  ductionis , free  of  let  or 
hindrance  by  others. 

If  he  who  asserts  himself  to  be  the  father  be  a man  of  known 
respectability,  and  honest  repute,  and  good  faith,  he  may  keep  the 
child  till  the  day  of  trial,  but  otherwise,  a tutor  must  be  appointed 
interimistically  for  the  purpose  of  custody.  Here,  also,  the  re- 
scripts of  Divus  Pius,  and  of  Marcus  and  Severus,  permitting  the 
mother  to  retain  the  child,  apply. 

, § 2276. 

That  which  we  possess  of  our  own  right  we  can  obtain  the  pro- 
duction of  by  an  actio  exhibitionis , which  even  extends  to  testa- 


» Id.§  15. 
Ud.4,%3- 

* P-  43»  30»  pr- 

* Id.  3,  pr. 


*Id.  if  §3;  Id.  3, €5. 

• § 5*6»  558»  *55»  k op. } P.  43,  30, 

i,  § 5»  Id.  4. 

’Id.  3,*  1. 
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mentaiy  tablets  if  such  belong  to  the  plaintiff  jure  dominii  but 
if  any  one  have  an  interest  in  inspecting  the  tablets  who  has  no 
proprietory  right  upon  them,  he  must  appeal  to  the  interdictum  de 
tabulis  exhibendis  on  the  edict,  which  ran, — £%uas  tabulas  Lucius 
Titius  ad  causam  testamenti  sui  pertinentes  reliquisse  dicetur , si 
beo  penes  te  sunt,  aut  dolo  malo  tuo  factum  est , ut  desinerent  esse,  ita 
eas  illi  exhibias.  Item  si  libellus  aliudve  quid  relictum  esse  dicetur, 
decreto  comprehendam .* 

This,  then,  is  an  exhibitory  interdict.  It  applies  to  all  tablets, 
whether  directly  or  incidentally  connected  with  the  last,  or  any 
other  testament  or  codicils,3  or  whether  such  be  Valid  or  not,  for 
the  word  reliquisse  is  to  have  the  widest  signification,  as  to 
deceased  persons,4  both  in  respect  of  the  object  or  of  the 
persons.5 

The  interdict  naturally  extends  beyond  the  year,6  and  is 
competent  to  the  heir  and  other  successors,  against  whom  it 
may  concern,  for  the  computation  of  the  measure  of  interest, 
eestimatio,  which  the  plaintiff  may  have  in  the  whole  inheri- 
tance, if  he  be  the  instituted  heir,  or  in  the  legacy  if  he  apply  a 
legatee.7 

The  interdict  does  not  attach  where  suit  is  pending  as  to  the 
inheritance,  or  where  a public  question  is  involved,  in  which  cases 
they  are  deposited  in  the  custody  of  a fitting  person,  or  in  the 
eade  sacra.* 


§ 2*77- 

The  history  of  the  jnterdictum  de  vi  et  vi  armata  has  been 
already  given  in  the  introduction j it  is  now,  therefore,  more  parti- 
cularly question  of  the  interdict  as  it  stands  in  the  Pandects : — 
Unde  tu  illum  vi  dejecisti , aut  familia  tua  dejecit,  de  eo  quaque  ille 
tstnc  ibi  habuit,  tantum  modo  intra  annum , post  annum  de  eo  quod  ad 
eum , qui  vi  dejecit , pervenerit , judicium  dabo . 

This  interdict  is  usually  alluded  to  by  its  initial  words  unde  vif 
and  is  directed  to  the  immoveables  of  a private  nature,  for  the 
recovery  and  retention  of  the  rights  appertaining  to  such. 

The  plaintiff  in  this  case  is  every  possessor  in  his  own  name, 
or  in  that  of  another,10  who,  directly  or  indirectly,  is  deprived 11  of 

H.  C Cras  din.  qua  speci  m.  juriipr.  Cic. 
exhibet  1.  Ciceronem  just,  pro  Cnc.  cau*. 
dixisse  ostenditur,  Ludg.  B.  1769 $ F.  G. 
Fleck  com.  bina  de  interd.  vi  et  rem.  spolii 
Lips.  1797  ; Sax.  $ 40. 

“P.43,  16,  1, §9,  10,  *3;  C.  8,  s,  i j 
Discussion  as  to  pon.  cix.  et  pon.  nat  Thib. 
Syst  d.  P.  R.  § 209,  not.  i.  I. 

"P.43, 16,  i S * 3»  *9»  45- 

4 B 
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• § 1217,  h.  op.  j by  this  expression  the 
temple  of  Vesta  was  doubtless  meant 
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the  possession  of  the  object  withoot  «kfiveiys*  it  extends,  sko,  to 
moveables  upon  immoveables,*  such  os  tones  or  furniture. 

The  defendent  is  he  who  is  the  immediate  or  mediate  origin 
of  the  force/  but  not  a third  possessor,  or  an  heir  not  benefited 
thereby.*  It  will,  also,  lie  when  any  one  has  appropriated 
the  possession  of  an  absentee,  who  has,  by  such  absence,  lost 
it.* 

The  prayer  is  for  restitution  of  the  possession,  afid  all  jjw* 
tinent  things,  pledge  or  other,  which  may  be  thereupon  within 
theycar only  for  the  foil  interest. 

The  exceptio  that  the  plaintiff  possesses  vi  out  clam  out  precari^ 
is  here  pot  available.6  Formerly,  there  existed  an  interdictum  4$ 
clandestina  possessione , which  now  falls  of  itself,  inasmuch  as  th# 
clandestine  obtaining  possession  no  longer  vitiates  it  J 

The  interdict  is  available  in  the  cate  of  ejection  from  any 
real,  whether  just  or  unjust  possession  ;8  but  1 it  will  lie  for  the 
ejection  of  a burner  or  procurator,  because  the  master  possesses 
by  means  of  such.9  But  it  will  not  Ue  by  the  libertus  % or  chi)» 
dren,  against  a patron  or  father  ejecting,  on  account  of  the  reve- 
rence due  to  those  persons,  except,  indeed,  in  cases  of  vis  armataj* 
The  benefit  of  the  interdict  extends  to  the  heirs  of  the  person 
ejected. 

Summary  of  In  summa,  then,  this  interdict  is  competent  to  the  plaintiff  fit 
the  interdict,  recovering  the  possession  of  an  immoveable  thing,  with  its  pero- 
nences,  though  moveable,  which  may  be  thereupon,  and  from 
* which  any  one  has  been  ejected  by  force,  and  to  his  heir,  against 

the  ejector  and  his  heir,  whether  ne  have  so  ejected  in  person  or 
by  another,  but  not  against  an  heir  or  a third  possessor,  within  the 
year  5 and  after  that  time  fir  so  much  as  may  have  come  to  the 
possession  of  the  ejector. 

% zzjS. 

Ne  vi*  fiat  ei  The  interdictum  ne  vis  fiat  ei  qui  in  possessionem  missus  erst  lies 
,oi  in  P®"**10"  *°r  obtaining  or  retaining  possession,  wfcfch  is  fraudulently  inter* 
nem  mmus  fercd  with  or  superseded  by  another.  This  interdict  may  be, 
according  to  circumstances,  adipiscenda r,  retinendos^ or  recuperanda 
possessionis  .u 

* H.  I,  § 4*5  Id.  *,  3,  pr.j  Id.  9; 
P-43.  *7»  3»  § «>  5 C.  7,  31,  11. 

4 C.  8,  4,  ult ; Sav.  $ 41, 

•P.  43.  16,  1,  pr.j  $ 31,  40,  41» 
Id.  6 ; C.  8,  5,  1. 

I P-  I0>  3»  7.  §55  Sav.  §41. 

Id.  1,  S 9»  10,  3°* 

9 Id.  I,  $ 22. 

,0W.§43- 

II  P-43.4.1.  PT-5  §1.  V3* 


*>?'**>*  ft 

P-  16,  1,  § 3»*»  331  W.  3,  i *5# 

which  19  not  altered  by  C.  4«  65,  34$ 
C.  8,  4,  7,  10$  Arch*  £ C*  P.  1 voL 
v Hft  p.  105-111 ; £ir>de  Zeitach.  1 vol 
3 Hit.  p.  418-421 ; J.  A-  Fritz,  reap,  ad 

2u*st.  quam  actionem  constitutio,  L.  7, 
).  unde  vi— concedat,  Frib.  1828$  contra, 
of  couiae,  Sav.  p.  481,  487,  but  orro- 
neously. 

* 43.  h S «*-«5  * M.  3,  i 
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No  special  pleas  were  here  allowed  to  the  effect  that  the  defen- 
dent has  not  acted  fraudulently,  or  that  there  was  no  legal  grounds 
for  adjudging  the  possession  to  the  plaintiff.1  The  edict  runs, — 
Si  quis  dolo  malty  fecerit  quo  minus  quis  permissu  meo,  ejusve , cujus  de 
ea  re  jurisdictio  fuerit , in  possessione  bonoritm  sit , in  eum  in  factum 
judicium  in  quanti  ea  res  fuit , ob  quam  in  possessionem  missus  erit , 
dabo • 

' The  praetor  helps  to  possession,  and  having  put  the  party  into 
possession,  maintains  him  in  it',  and  recovers  it  back  for  him, 
should  he  be  fraudulently  deprived  of  it ; hence,  this  interdict  has 
a great  scope. 

It  carries  with  it  the  id  quod  interest  or  utilitas  of  the  creditor,* 
and  being  penal,  indures  a year  only ; nor  does  it  extend  against 
heirs,  accept  in  respect  or  anything  which  may  have  come  to 
them  5 but  it  is  competent  to  heirs  and  like  persons; 

When  it-  operates  as  a prohibition,  in  the  case  of  legacies  or 
bequests  in  trust,3  it  is  perpetual,  and  extends  against  heirs,  be- 
cause it  is  in  the  power  of  successors  to  avoid  the  interdict,»  by 
giving  security. 


§ 2279. 

The  canon  law  Has  introduced  extensions  of  these  two  inter- 
dicts for  the  recovery  of  Ibst  possession,4  for  it‘  is  not  a remedium 
retinenda  possession /V,  under  the  denomination  of  remedium  spolii ,5 
which  may  also  be  used  in  the  form  of  an  actio^  or  exceptio ; and 
although  it  coincides  in  all  material  respects  with  the  interdictum 
tinde  viy  is,  nevertheless,  more  elastic  in  its  practical  application  to 
summary  process,  than  the  interdict. 

E very  one  can  take  advantage  of  it  Who  Has  been  disturbed*  in  a 
possession^  fbctbf  not* obnoxious  to  common  law  (or  if  it  be  so, 
which  has  been  justified),  even  without  any  fraud  on  the  part  of 
the  spoliam ; nor  dbes  it  matter  whether  the  possession  be  strictly 
such,  or  mere  quasi*  possession,  in  the  most  general'  sense  of  the 
wordi  of  either  a real  or  personal  right,  which  the  party  has  been 
induced'  to  relinquish  by  means  o£  threats,  or  whether  tHe  object 
be  moveable  or  immoveable.7 

It*  lies  unconditionally  against  heirs,8  ora  third  possessor,  who 
acquired  the  object,  with  knowledge  of  the  spolium , though  not 
against  third  b.  f possessores ,9  Nay,  it  even  lies  against  persons 
to  w4iom  reverence  is  due,  parents,  patrons,  and  the  like;18 


* 


* *.  § 4,  5» 

9 Id.  $ 8. 


4 Dane.  Sum  mar.  Process,  §11. 

6 Thibaut  1.  c.  § 230 ; Hopfher  Com. 
1221. 


* In  6to,  2 , 5,  2. 

7 X.  2,  13,  2,  3,  4,  8,  10,  13 } Pdf. 


obflj  t.  2,  obs.  14s  ; Fleck  1«  c.  p.  97-99, 
io8mio;  Hufeknd  n Beats,  p*  75-83. 
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•In  $to,  2,  5,  3,  3,  x,  13  Boehmer 
J;  G.  Pi  L.  t.  is,l§  7411,  16,  175 
J.  U.  Cramer  opuic.  t.  3,'  p.  91,  sqtj  am1 
tra  Mevius,  P.  4,  Dec.  69,  r.  8,  Dec.  $8$I 
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§ 2280. 

The  interdictum  quod  vi  aut  clam  is  restitutory  only,  and  lies 
where  a person  does  a permanent  injury1  to  another,  even  where 
he  has  no  right,  by  a clandestine,  or  violent*  erecting,  demolishing, 
or  removal  of  an  immoveable,  or  the  immoveable  things  attaching 
thereon,  with  the  exception  of  fruits. 

£hiod  vi  aut  clam  factum  esty  qua  de  re  agitur , id  quum  ex- 
periundi  potestas  est  restituas. 

The  plaintiff  is  any  one  who  is  interested  in  the  act  being  left 
alone.3  The  defendent,  not  only  the  offender  and  his  heir,  but 
also  every  possessor  of  the  object,  with  the  only  difference,  that 
the  offender  himself  is  held  to  restitution  unconditionally,  and  tore- 
coup  the  plaintiff  fully  within  the  appointed  time,4  but  the  heir  only 
to  that  which  has  come  into  his  property  ;5  a third  party,  however, 
can  only  be  compelled  to  restitution  at  the  charge  of  the  plaintiff.0 
The  defendent  may  defend  himself,  by  alleging  that  he  was 
obliged  to  do  the  act  to  preserve  his  own  property  ;7  or  that  the 
plaintiff  had  likewise  acted  secretly  or  violently  with  respect  to 
the  same  property.8 

The  edict,  then,  restrains  this  interdict  to  acts  affecting  the 
soil,  and  it  extends  to  the  slightest  act  done  after  prohibition,9 
which  may  be  in  person,  or  by  attorney,  or  by  a slave.10  He 
who  comes  into  court  and  defends  himself,  and  offers  sufficient 
security,  damni  infecti , ceases  to  commit  violence.11 

He  acts  secretly  who  conceals  from  his  adversary,  and  has  not 
announced  to  him  what  he  did;  but  the  animus  celandi  is,  it 
would  appear,  sufficient.18 

If  one  announce  one  thing,  and  do  another,  the  act  is  clandes- 
tine ;13  or  make  the  announcement,  well  knowing  it  to  be  then 
too  late. 

The  announcement  must  be  categoric,  as  to  place,  day,  hour, 
and  sort  of  work ; this  announcement  is  sufficient,  if  made  to  a 
husband,  when  the  wife  is  concerned.  In  all  cases,  the  real 
origin  of  the  order  must  be  sought  out,  through  never  so  many 
intermediataries. 14 

The  things  for  which  it  lies  are  various,  but  they  must  all 
savor  of  the  realty ; indeed,  they  must,  in  some  measure,  be 


,p-43»*4>  i»§4i  M* 
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actually,  or  constructively  at  least,  affixed  to  it $ such  as  branches 
of  trees,  tiles,  if  on  a house,  ploughing  a field,  or  making  a ditch, 
things  thrown  into  a well  so  as  to  corrupt  it,  for  living  water 
savors  of  the  realty,  statues  standing  in  a public  place,  or  on 
sepulchral  monuments,  or  doors  thereof,  roots  of  vines.1 

On  the  other  hand,  it  will  not  lie  for  tiles  in  a heap,  locks,  Things  for 
keys,  lattices,  specularia , heaps  of  earth,  fallen  statues,  and  by  ^^itwiU 
analogy,  fallen  wood,  stagnant  water,  and  the  like,  quia  solo  non  n°  ** 
coherent  sed  terra  sustinentur .* 

No  distinction  is  to  be  made  between  the  copulative  and  dis-  Vi  et  clam 
junctive  et  and  aut^  for  vi  et  clam  is  equivalent  to  vi  aut  clam , 
the  two  being  reconcilable  with  each  other,  as  pulling  a house 
down  in  the  night  time.3 

Any  one  having  interest,  may  apply  for  the  interdict,4  a colonus , Sufficiency  of 
fructuaiy,  or  the  lord,  if  he  have  interest,5  a partner  against  his  mtere9t- 
partner,”  an  heir  for  that  done  before  serving  himself  as  such  ;7 
Against  the  possessor  of  the  work,  or  party  offending,8  be  he  Against  whon 
one  or  more,  if  by  reason  of  common  concert  with  one  or  all,  or 
all  in  solidum , if  done  pro  indiviso , if  one  of  his  own  motion  acted 
in  concert  with  all  these,  against  all  in  solidumJ  Nor  does  satis- 
faction by  one  release  the  other. 

If  non-fruitferous  trees  be  felled,  then  the  lord  alone  can  move  , 
the  interdict,  but  if  they  be  fruit-bearing  trees,  then  the  fructuary 
has  the  right  to  move  the  interdict. 

§ 2281. 

The  jus  hereditarium  is  based  either  on  civil  law,  or  on  the  Interdictum 
honoraiy  law  of  the  praetor ; to  the  latter  two  remedies  apply,  the  <luorum  bono“ 
one  petitory,  termed  hereditatis  petitio  possessoria , the  other  posses-  rum# 

$oiy,  termed  the  interdictum  quorum  honorum , from  its  initial 

words, — Quorum  bonorum  ex  edicto  meo  illi  possessio  data  esty  Tenni  of  the" 

quod  de  bis  bonis  pro  herede  aut  pro  possessore  possides , possid - edlct* 

eresve  si  nihil  usucapatum  essety  quod  quidem  dolo  malo  fecisti , 

uti  dessineres  possidere , id  illi  restituas .10 

This  remedy  is  grantable  to  such  as  are  in  a position  to  prove 
their  jus  hereditarium , to  a certain  extent,  against  him  who 
possesses,  pro  herede , or  pro  possessore , without  being  able  to  assign 
probable  grounds  for  his  hereditary  right,  and  puts  the  plaintiff 
into  possession,  leaving  the  adverse  party  so  ousted  to  his  petitory 
remedy,  fcr  proving  the  remote  grounds  on  which  he  claims. 

This  interdict  differs  materially  from  the  hereditatis  petitio , -in  Differ*  from  the 
which  the  prayer  of  the  plaintiff  is,  that  he  be  declared  the  real 
heir,  and  therefore  he  sues  upon  his  jus  hereditarium  in  petitorio ; pctmo‘ 
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whereas  he  wb  takes  advantage  of  the  edict  saws  pomworM  only. 
The  hereditatis  petitio  applies  to  all  hereditary  questions,  wbethcs 
corporeal  or  incorporeal  » hut  inasmuch  as  the  latter  cannot  he 
objects  of  possession,  the  interdict  does  not  extend  to  then. 
The  hereditatis  petitio  requires  the  plaintiff  strictly  to  prose 
his  jus  hereditarium » and  the  evasions  of  the  defendant,  if  they 
be,  according,  to  the  legal  phrase,  altioris  indagini* , they  must  be 
all  examined  and  submitted  to  strict  tests ; but  by  the  interdict, 
the  plaintiff  simply  gives  prima  faciei  psoof  of  his  jus  iendh 
tarium*  and.  all  incidental  pleas  are  referred  to  an  berediwis 
petrtio * The  operative  effect  of  this  interdict  is  te  put  the 
plaintiff  into,  immediate  possession*  which  he  could  not  obtain 
by  the  hereditatis  petitio , a suit  which  might  indure  many  years, 
during  which  the  adverse  potty*  who  has  a less  good  t)tle*itkft 
in  possession.  The  useful  and  summary  nature  of  this  proced- 
ing  caused  its  extension  to-  civil  heirs,  and;  has  led  to  it*  bdag 
termed  utile*,  when  brought  by  him,  as  distinguished  from  these* 
called  directum , when  applied  for  a*  according  to  its  original  inten- 
tion. Thus,  for  example,  A has  been  hitherto  generally  taken 
and  accepted,  to  be  the  brother  of  C,  deceased  but  a distant 
relation,  B,  raises  a quastio  status %i  alleging.  A to  be  a bastard,,  a 
position  requiring  long  and  tedious  examination  ; hereupon  A is 
intituled  to  summarily  prove  his  legitimacy,  and  consequently  hit 
right  of  inheritance  by  the  interdictum  quorum  bonorum  stilt, 
praying  that  the  other  party  may  be  referred  to  the  petitorum 
with  his  claims. 


§ 2282. 


Extension  of 
the  interdict 
quorum  bono- 
rum by  the 
edict  of 
Hadritn. 


This  interdict  has  received  a further  extension  with  respect© 
testamentary  heirs,  in  which  case  it  bears  the  long  title,,  if'nn/riw 
ex  Lege  ultima  Codicis  de  Edicto  Divi  Hadriam  tollemk?  The 
words*  of  thi9  law  are — Sancimus,  ut  si  quis  asse  vel  ex  ferit 
institutus,  competenti  judici  testamentum  ostenderit,  non  cancd* 
latum,  neque  abolitum,  neque  ex  quacunque  suae*  form*  pate 
vitiatum,  seu  quod  in  prima  figura  sine  omni  vituperatione  ei- 
pareat , et  depositionibus  testium  legitimi  numeri  vallatum  sit, 
mittatur  quidem • in  possessionem ' earum . rerum,  qua  testatoris  naris 
tempore*  fuerunt,  non  autem  legitimo  modi  ab  alio  detinentor,  et  eam 
testificatione  publicarum  personarum  accipiat,  sui:  autem  si  eftfds 
contradictor  extiterit,  hunc  in  judicio  competenti  causor  ia  fosut 
siontm  missionis  et  sub  secuta  contradictionis  ventilentur .r* 

Thus,  if  one  be  named  heir  in  a testament  which  bass  no 
error  on  the  face  of  it,  in  prima  figura,  which  in  feet  is^  to  & 
appearances,  perfectly  formal,  he  may  demand  that  he  be  put*  into 


1 C.  6,  33.  sp.  500  med.  55  WcstphaL  y.  Verfc** 

* Hopfner  Com.  § 1211  j Geigers  & Erbff  des  text.  Ac.  § 597. 

Cliick  Recbti falle,  t voJ,  7 Foil.  Leyaer 
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possession  of  the  inheritance,  and  that  the  exceptions  of  heirs,  ab 
mtntdtoi  against  the  testament,  which  require  minute  considera- 
tion, excepti  am s a it  toris  indaginis , be  referred  to  a special  com- 
mission, ad  separatum . 

This  interdict  obtained  its  denomination  from  the  circum- 
stance of  the  probate  duty  introduced  by  the  lex  Julia , which 
provided  that  all  heirs,  not  being  agnates,  should  pay  five  pro 
centum  to  the  fiscus.  In  order,  then,  to  get  in  this  vicessima 
with  the  least  possible  delay,  Hadrian  directed  this  edict  to  the 
effect,  that  a testamentary  heir  who  claimed  possession  of  the 
inheritance  within  the  year,  should  be  heard  without  delay,  but 
not  after  that  period  ; and  although  the  public  was  relieved  from 
this  tax  in  the  sequel,  the  term  allowed  to  the  heir  was,  neverthe- 
less, preserved,  until  abolished  by  Justinian,  who  allowed  heirs 
to  apply  for  possession  of  the  inheritance  until  the  expiry  of 
the  usual  period  of  the  limitation. 

The  interdict  quorum  bonorum  is  restitutory,  and  lies  for  an 
universitas  bonorum , but  not  for  singular  things \ it  is  likewise 
adquisitive. 


§ «83. 

The  interdictum  quod  legatorum  applies  to  singular,  as  the  Interdictum 
former  to  universal  things,  and  supposes  the  following  con-  quod  legatorum 
ditions : — 

That  a legatee  occupies  the  object  bequeathed,  without  the 
express  permission  of  the  testator,  or  his  heirs  1 for  if  he  have 
this  concurrence,  the  interdict  will  not  lie.1 

If  this  have  taken  place  before  the  heir  have  taken  possession 
of  the  inheritance,  the  legatee  ha$,  by  his  appropriation^  co nt* 
mitted  a spolium . 

If  the  heir  have  6ome  interest  in  the  return  of  the  object,  as, 
for  instance,  for  the  purpose  of  calculating  the  amount  of,  and  of 
deducting  the  falcidian  fourth ; or  because  the  option  of  giving  the 
legatee  the  thing  in  question,  or  some  other  object,  resides  in  the 
heir. 

Or  because  he  desires  to  give  security  for  the  delivery  to  the 
legatee,  shall  have  the  object  as  soon  as  these  difficulties  shall 
have  been  met ; in  which  case  he  may  move  the  interdictum  quod 
legatorum , praying  that  the  legatee  be  ordered  to  deliver  up  the 
object  nntil  the  difficulties  be  set  aside.  This  interdict  is  extended 
by  analogic  to  fidei  commissa , which  have  been  thus  improperly 
appropriated.8 

The  edict  probably  ran  as  follows, — £>uod  legatorum  nomine  Tenna  of  this 
possideres , dohrue  possidere  desires , non  ex  voluntate  ejus  ad  quem  interdict. 
ea  res  pertinet , si  per  bonorum  possessionem  non  stat  ut  satisdatur , 
nisi  satisdatum  sit  restituas . 

' P.  43*  3-  * C.  8,  3*  »• 
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Interdictum 
de  precario. 


Term*  of  the 
edict. 


Summary  of 

Chit  interdict. 


Interdictupi 

fraudatorium. 


This  interdict  is  restitutory  and  adquisitive,  competent  to  die 
heir  or  bonorum  possessor , who  gives  security  for  the  payment 
of  legacies,  or  fidei  commissa , against  the  legatee,  or  fide  cammis- 
sariusy  who  has  occupied  the  object  despite  the  heir,  for  restitu- 
tion, and  the  id  quod  interests 

% 2284. 

The  interdictum  de  precario  lies  on  a precarious  loan,  quod 
precibus  petenti  conceditur  tamdiu  quam  diu , qui  concessit  patitur . 
This  not  being  actionable,  like  the  commodatum ,2  to  which  it  is 
closely  allied  by  reason  of  the  duration  of  the  loan  being  uncer- 
tain, the  praetor  gave  a restitutory  remedy. 

£hiod  precario  ab  illo  habes  aut  dolo  malo  fecistiy  ut  desineres 
haberey  qua  de  re  agitur , id  illi  restituas . 

It  may  consist  in  an  easement,  and  against  the  possessor,  be- 
cause one  may  possess  who  has  not  prayed  the  precarium , or 
who  may  have  acquired  it  mediately  through  another,  or  he  may 
have  become  mad,  or  have  died,  and  may  not  possess  in  his  own 
name  ; nor  is  the  possession  divested  out  of  the  dominus .*  A 
precarium  may  consist  in  a pledge  whereof  the  pawnor  has  prayed 
it,  for  the  pawnee  has  sufficient  interest,  and  the  possession 
is  certainly  in  the  owner. 

A precarium  indures  after  the  transfer  of  the  object,  if  not 
recalled,  and  as  to  him  who  has  fraudulently  ceased  to  possess.4 

Dolus  et  culpa  et  omnis  causa  est  pra standa  ;5  but  the  heir  is  only 
liable  quatenus  ad  se  pervenit. 

A precarium  makes  the  person  chargeable  in  whose  name  it  is 
prayed  by  a slave,  or  house  son,  with  his  knowledge,  otherwise 
the  action  is  de  peculio y or  de  in  rem  verso ; it  is  also  acquirable  by 
adoption  of  the  person  who  has  prayed  it.6 

A precarium  obtained  from  a slave,  is  obtained  from  his  master.7 

A pupill  who  has  prayed  a precariumy  without  his  tutor’s 
authority,  is  bound  by  this  interdict. 

Hence  this  interdict  is  competent  to  him  who  has  granted  a 
precarium  to  him  who  sought  it,  and  to  his  heir  against  him  who 
enjoys  it,  or  has  fraudulently  ceased  to  enjoy  it,  and  his  heir,  for 
the  restoration  of  the  thing,  with  liability  for  fraud,  neglect,  ana  all 
rights  and  appurtenances. 


§ 2285. 

The  interdictum  fraudatorium  lies  in  aid  of  the  actio  Paullianaf 
in  favor  of  creditors,  but  is  one  of  those  laws,  the  nature  of  which 


1 43,  3»  I,  § * Sc  2,  * 1 ; C.  8, 

3»  i* 

lSSIt  h • °Pm  P-  43»  *6t  h § 31 
Id.  14. 

* Id.  6,$i,  a. 


• Id.  * 6. 

• Id.  16. 

7 Id.  xo,  § 1. 

• Thib.  Syst.  d.  P.  R.  $ 68S. 
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must  be  inferred  from  the  principles  applicable  to  interdicts  in 
general  not  having  been  explained,  nor,  indeed,  more  than  alluded 
to  in  the  Digest. 

It  lies  for  the  fraudulently  counselling  to  cheat  creditors,  by 
administering  and  handing  over  an  estate  of  doubtful  solvency  to 
another  by  a trustee ; the  receiver  is  here  not  in  fraud,  and  the 
remedy  is  necessary,  because,  rtmoto  fidei  commissoy  the  trustee 
cannot  be  compelled  to  administer  the  estate.1 

In  the  second  case,  it  appears  to  lie  when  the  debtor  of  a 
pupil!  has  paid  the  money  to  the  creditor  of  the  tutor  on  the 
delegation  of  the  tutor.  A liberatio  accrues,  that  is,  the  payment 
operates  a release,  if  it  be  not  proven  that  this  have  been  done  by 
fraudulent  connivance  with  the  tutor ; but  the  creditor  of  the 
tutor  is  liable  to  the  pupill  by  this  interdict,  if  it  turn  out  that  he 
was  a party  to  the  fraud.2 


$ 2*86. 

When  a plaintiff  pursued  his  right  according  to  the  ordinary 
course  of  law,  he  did  so  by  an  action  \ but  when  he  sought  to 
prevent  an  injury,  the  better  and  more  speedy  means  was  by  an 
interdict,  which  is  also  termed  an  action  on  the  case,  or  in  factum , 
some  deny  the  summary  nature  of  these  inhibitory  remedies.3 

In  the  first  categone  of  prohibitory  interdicts  may  be  placed 
those  applicable  to  things  which  are  divini y and  publici  juris,4 
The  interdictum  ne  quid  in  loco  sacro  fiat  included  res  sacra , and 
the  public  res  sancta ,5  and  is  popular,  that  is  to  say,  the  right  of 
praying  this  interdict  is  not  confined  to  the  administrator  of  such 
things,6  but  is  competent  to  any  member  of  the  public  against  him 
who  may  infringe  the  law  for  the  restitution  of  that  which  is 
illegally  detained,  and  inhibition  for  the  future.^ 

The  edict  ran  in  general  terms, — In  loco  sacro  facere  inve  eum 
immitere  quod  veto? 


§ 2287. 

Towards  the  end  of  the  forty-third  book  of  the  Digest,  we  find 
the  interdictum  de  mortuo  inferendo , in  which  there  is  an  option  of 
an  actio  in  factum  ? The  edict  runs — 

• £>uo  quave  ille  mortuum  inferre  invito  te  jus  esty  quo  minus  illi  eo 
eave  mortuum  inferre  et  ibi  sepelire  liceaty  vim  fieri  veto . 


* P.  36,  1,  67. 

•P.46,3>96-  v 

* Merenda  contror.  L.  24,  c.  39,  § 4, 
11,  17  j C.  45,  § 52-60;  Sar.  Zeitschr 
5 voL  n.  1 5 Sav.  p.  410-418 ; sed  vide 
C.  8,  1,4;  C.  Th.  4,  a», 4 ; C.  Th.  »,4, 
5,6;  C.  8,  4,8;  C.  8,  s,  ij  C.  11,47, 
s4 ; Bayer  Theorie  des  Summarischen 
Processes,  2 Aufl.  p.  262,  166,  167; 

VOX.  III. 


Linde  Cir.  Proc.  4 Aufl.  § 342 ; Miihlen- 
bruch  Pand.  t.  1,  p.  291,  292. 

4 §926-929,  h.  op. 

* P-  43»  «.  P- 

* H.  2,  j. 

7P.  4J,  8,  1,  § 34 ; Id.2,§  2}  C.  i, 


3» 


IO. 

• P.43,  6,  Ij  P-  43,  8, 2,  $ 19. 

• P.  43,  6,  1,  pr. 


4 C 


Lies  for  cheat- 
ing creditors 


Or  pupilla. 


Interdictum  ne 
quid  in  loco 
sacro  flat 


Terms  of  the 
interdict. 


Interdictum  de 
mortuo  in- 
ferendo. 

Terms  of  the 
interdict. 
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The  interdict  is  prohibitory,  and  extends  not  only  to  the 
ground,  though  it  be  a locus  purus  y but  to  the  road  leading  thereto  j 
and  is  competent  to  the  dominus  against  him  who  would  prevent 
the  burial  of  a dead  body  contrary  to  right.1 

In  England  there  is  a common  law  right  of  burial,  and  an  in- 
junction will  lie  where  the  interdict  lay  for  its  free  exercise. 

It  is  a common  fallacy  in  England  that  a right  of  way  is  con- 
stituted wherever  a corpse  has  passed,  of  foot  or  carriage,  accord- 
ing to  the  mode  in  which  -the  corpse  was  transported.  This 
popular  superstition  may  be  referable  to  the  Roman  law  ; 1 but  in 
fact,  it  can  at  most  be  proof  of,  or  a means  of  trying  a right  of 
way. 


§ 2288. 


Interdictum  de 

sepulchro 

aedificando. 


Terms  of  the 
interdict. 


The  interdictum  de  sepulchro  adificando  lies  against  him  who 
interferes  to  prevent  the  erection  of  a sepulchral  monument 
against  right,  and  is  prohibitory. 

Quo  illi  jus  est  invito  te  mortdum  inferre  quo  minus  ills  in  eo  has 
sepulchrum  sine  dolo  maloy  adificare  liceat , vim  fieri  veto.* 

This  edict  was  promulgated  out  of  respect  to  the  feelings  of  the 
relations  of  the  deceased,  and  extends  to  all  cases  in  which  impedi- 
ments are  offered  to  him  wishing  to  build,  by  obstructing  the  con- 
veyance of  material,  the  erection  of  machines,  and  the  like ; and 
applies  equally  to  new  erections  or  the  repair  of  ancient  construc- 
tions. 

This  interdict  is  very  necessary,  because,  after  one  inhuma- 
tion, subsequent  burials,  and  the  erection  of  monuments,  cannot  be 
prevented,  even  though  within  the  prohibited  distance  ; but,  pre- 
viously, the  novi  operis  nuntiatio  will  save  the  right. 

The  supervision  of  the  repair  of  monuments  was  in  the  pon^ 
foreign  paralleli,  tifical  college,3  as  in  England  in  the  ordinary.  Under  this  head  is 
mentioned  a spurious  lex  regia , viz.,  that  no  pregnant  woman  can 
be  buried  until  she  has  been  opened,  to  see  if  the  child  be  living, 
lest  human  life  be  sacrificed.4 

In  the  Ottoman  empire,  the  police  regulations,  Taximy  decree 
that  burial  shall  take  place  within  twenty-four  hours  after  die 
decease;  and  there  being  there,  as  in  England,  no  competent 
visitation  of  the  dead,  as  in  Germany,  Italy,  and  France,  persons 
, are  often  inhumed  alive.3 

The  practice  varies  in  most  parts  of  the  continent,  but  in  many, 
the  dead  are  immediately  removed  to  a public  building,  to  guard 
* against  infection  and  pestilence.  There  they  are  set  on  wires. 


English  and 


* p.  11, 7. «. 
mm  3. 

»P.  n,7,  1,4  5- 
‘ Id.  j. 

‘Id.*. 

* A child  waa  rescued  in  the  great 


Turkish  cemetery  of  Scutari  (Chryso- 
polis) by  a passer  by,  who  heard  it  cry,— 
the  mother  having  been  delivered  in  the 
grave.  The  child,  now  an  old  man,  is  still 
living  in  Constantinople  under  the  name 
of  Allahverdee  (God  hath  given  life). 
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and  watched  until  decomposition  takes  place,  and  the  visiting 
physician  gives  his  hat  for  burial. 

By  the  Ottoman,  as  by  the  Roman  law,1 *  the  place  i$  made 
religiosus  by  the  burial  of  a dead  body ; nor  can  the  body  of  a true 
believer  be  taken  up.  To  the  chiefs  of  other  religious  com- 
munities is  left  the  care  of  their  own  places  of  sepulture,  who 
can  claim  the  interference  of  the  authorities,  ne  sepulchrum  violetur , 
which  is  cheerfully  afforded. 

§ 2289. 

This  interdict,  relative  to  public  rivers,  forbids  any  interruption 
to  the  craft  navigating  thereon,  quo  minus  illi  in  Jlumine  publico 
navem  ratem  agerey  quove  minus  per  ripam  onerare , exonerare  liceat 
vim  Jieri)  veto . 

Item  ut  per  lacum , fossam , stagnum  publicum  navigare  liceat , 
interdicam .* 

The  first  clause  of  the  fedict  applies  to  public  rivers,  and  the 
latter  to  lakes,  canals,  and  ponds,3  and  secures  vessels  of  all  deno- 
minations, in  going  and  returning  in  such  water,  or  in  loading  and 
discharging  on  the  banks  of  such  places.  The  interdict  is  granted, 
utiliter , to  those  who,  having  hired  such  places,  forbid  fishing,  and 
in  favor  of  those  who  are  interfered  with  in  driving  their  cattle  to 
‘drink  at  a public  river. 

It  is  perpetual,  prohibitory,  and  competent  to  the  person  inter- 
fering with  the  free  use  of  the  river,  lake,  canal,  or  pond. 


§ 2290. 

The  same  law  which  applies  to  public  ways  on  land,  equally 
affects  those  by  water,  provided  such  rivers  and  their  banks  be 
public.  Ne  quid  in  flumine  publico  ripave  ejus  facias , ne  quid  in 
Jlumine  publico  neve  in  ripd  ejus  immittas , quo  statio  iterve  navigatio 
deterior  sit y fiat.* 

Quod  in  flumine  publico  ripave 3 ejus  fiaty  sive  quid  in  flumen  ripa - 
neve  ejus  immissum  babes  quo  statio  iterve  navigio  deterior  sity  fiaty 
restituas ,6 

A public  river  is  defined  to  be  that  which  is  perennial  or  ever 
flowing,  iewaosy  as  distinguished  from  a winter  torrent,  xcipifipos  \ 
but  this,  although  one  of  the  essentials  of  a public  river,  is  not 
Alone  sufficient  to  constitute  it  such ; it  must  also  be  navi- 


1 See  Layard’s  Nineveh,  where  he  /e- 
naoves  graves  on  proving  they  could  not 
have  been  true  believers,  not  being  placed 
with  the  feet  to  Mecca. 

* P.  43»  *4»  1»  Pr- 

3 JLorsuqui  in  perpetuam  continet  aquam. 

StMgnwm  quod  temporalem  continet  aquam 


ibidem  stagnantem.  Fossa  est  recepta- 
culum aquse  manufactum,  P.  43,  14,  s, 

h 3. 4.  5. 

* p • 43. §  **» »,  p- 
* p-  43.  «1 »,  $ *• 

4 Id.  § 19. 


Interdictum  ut 
in  flumine 
publico  navi- 
gare liceat. 
Terms  of  the 
interdict» 


Ne  quid  in 
flumine  publico 
ripave  ejus  flat, 
quo  pejus  navi- 
getur. 

Terms  of  the 
interdict. 
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Second  clause  of 
the  edict. 


Is  prohibitory! 

restitutory,  and 
perpetual. 

The  edict  ne 
quid  in  mare. 


Interdictum  ne 
quid  in  flumine 
publico  fiat  quo 
aliter  aqua  fluat 
atque  uti  priore 
aestate  fluxit. 
Terms  of  the 
interdict. 


Is  prohibitory 
and  restitutory. 


gable,1  otherwise  the  edict  does  not  apply,  except  utiliter  for  the 
impediment  to  the  course  of  a private  river. 

It  is  also  necessary  that  the  act  complained  of  should  be  in- 
jurious to  the  navigation  in  some  respect  or  other,  by  rendering 
the  current  more  rapid  and  the  like. 

The  banks  of  a river  are  those  which  contain  it  under  ordinary 
circumstances,2  thence,  whence  they  begin  to  verge  towards  the 
water ; the  Nile  is  instanced  as  an  example  of  a river  overflow- 
ing its  banks,  yet  the  banks  are  those  which  bound  the  riyer  under 
ordinary  circumstances,  to  preserve  which,  acts  may  be  justified  j5 
but  as  to  the  alveus , or  bed  of  a public  river,  which  changes 
its  course,  it  converts  private  land  over  which  it  permanently  runs 
into  public. 

The  second  clause  of  the  edict  applies  more  especially  to  the 
ports,  stationes , of  navigable  rivers,  and  is  restitutory ; in  which  it 
differs  from  the  first  clause,  which  is  prohibitory.4 

The  edict  is  perpetual,  and  lies  against  all  offenders  who  may 
be  inhibited  and  compelled  to  restore  the  river  bank,  or  harbour, 
to  its  original  state. 

This  edict  will  not  apply  to  the  sea,  the  seashore,  or  ports  of  the 
sea  y5  but  an  interdict  of  a similar  effect  appears  to  have  lain  in 
that  case,  ne  quid  in  mare  inve  littore  quo  portus  statio  iterve  navigio 
deterius  fiat . 


§ 2291. 

The  next  interdict  applicable  to  rivers  was  more  special,  and 
affected  the  supply  of  water,  ne  quid  in  flumine  publico  fiat  quo 
aliter  aqua  fiuat  atque  uti  priore  astate  fluxit ; whereas  the  former 
and  more  general  one  is  directed  to  the  navigation.6  The  edict 
runs, — In  flumine  publico  inve  ripa  ejus  facere , aut  in  flumen 
ripamve  ejus  immittere , quo  aUter  aqua  fluat  quam  priore  astate 
fluxit , veto . 

£htod  in  flumine  publica  ripave  ejus,  factum,  sive  quid  in  flumen 
ripamve  ejus  immissum  habes , si  ob  id  aliter  aqua  fluit,  atque  ad 
priore  astate  fluxit , restituas  J 

The  first  clause  is  prohibitory,  and  therefore  prospective ; the 
latter  restitutory,  and  therefore  retrospective.  Its  application  is  to 
all  public  rivters,  whether  navigable  or  not ; and  the  word  aBter 
applies  to  every  species  of  change,  provided  it  be  not  for  the  pre- 
servation of  the  banks  ;8  or  the  protection  of  the  petitioner’s  own 
lands,  so  long  as  it  be  done  without  damage  to  others.  The 
beds  of  rivers  are  more  certain  in  summer  (which  is  the  season 
between  the  vernal  and  autumnal  equinox)  than  in  winter,  their 


* Id.  § 12. 


•Id. 
3 Id. 


5* 

16. 


- 4 Id.  § 20. 


4 Id.  § 17. 

!?•  43»«.  »>pr- 
7 M.  4 11. 

'H  f 


Digitized  by 


Google 


DE  INTERDICTIS  PROHIBITORIIS.  565 

state  during  the  prior  astas  renders  its  former  course  more  free 
from  doubt  than  an  average  of  years  would  do. 

This  interdict  is  popular  and  perpetual,  and  lies  against  him  only  Summary  of 
who  has  diverted  the  water  and  his  heirs  prohibitorily,  and  for  interdict. 
restitution.1 

§ 2292. 

The  edict  de  ripa  munienda  is  imitated  from  the  de  via  publica  Interdictum  de 
reficienda*  in  the  interest  of  general  traffic.  Quo  minus  illi  in  fip*  munienda : 
jtumine  publtco  rtpave  ejus  opus  facere , npa  agrtve , qui  area  rtpam 
est , tuendi  causa  liceat , dum  ne  ob  id  navigatio  deterior  fiat,  si  tibi 
damni  infecti , in  annos  decem  viri  boni  arbitratu  vel  cautum  vel 
satisdatum  est,  aut  per  illum  non  stat , quo  minus  viri  boni  arbitratu 
caveatur  vel  satisdetur , vim  fieri  veto.2 

Every  repair  of  the  bank  of  a public  river  is  therefore  to  be 
tolerated  which  does  not  interrupt  or  injuriously  affect  the  navi- 
gation, but  he  must  give  security  against  future  damage  for  ten 
years,  the  amount  to  be  assessed  by  arbitration ; this  interdict  is 
granted  to  those  who  dwell  sufficiently  near  the  stream  or  possess 
estates  on  the  opposite  side.  The  interdict  being  only  prohibi- 
tory, and  not  also  restitutory,  must  be  applied  for  before  the  work 
is  commenced ; for,  afterwards,  there  is  no  mode  of  making  it 
effective,  and  recourse  must  be  had  in  case  of  damage  done  to  an 
actio  injuriarum. 

This  edict  did  not  extend  to  the  banks  of  lakes,  canals,  and  ponds,  Analogical 
but  has  obtained  this  extension  by  analogie,  or,  more  probablv,  by  cxtcn,ion- 
an  interpolation  of  the  commissioners  into  the  fragment  of  Ulpian, 
as  is  inferable  from  the  expression  sed  idem  erit  observandum , &c.3 

§ 2293.  4 

The  next  class  of  interdict  applied  to  public  places  and  high-  Interdictum 
ways,  intituled  interdictum  ne  quid  in  loco  publico  vel  itinere  fiat , and  ^"lloco 

is  perpetual  and  competent4  to  any  member  of  the  public,  but  fdnenTfiat. 
more  especially  to  him  who  may  be  obstructed.  The  edict  runs, 

— Ne  quid  in  loco  publico  facias , inve  eum  locum  immittas , qua  ex  re  Tenna  of  the 
quid  illi  damni  detur,  prater  quam  quod  lege , senatus  consulto,  interdict 
edicto,  decretove  principium  tibi  concessum  est,  de  eo,  quod  factum 
erit,  interdictum  dabo.5 

In  via  publica  itinereve  publico  facere,  immittere  quid,  quo  ea  via, 
idve  iter  deterius  sit,  fiat,  veto  fi 

Quod  in  via  publica  itinereve  publico  factum  immissum  babes,  quo 
ea  via  idve  iter  deterius  sit,  fiat,  restituas  fi 

1 Id.  ^ 9 & 10. 

43»  >5»  >»Pr* 

* Id.  % 6. 

* P.  43»  h a,  § 44- 
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Distinction 
between  public 
and  accommo- 
dation roads. 


Power  to  com- 
pel! demolition. 


Interdictum  ne 
^uid  in  Yia  pub- 
lica fiat. 


£)uo  minus  illi  via  publica  itinereve  publico  ire  agere  liceat , vim 
fieri  veto.1 

The  edict  applies  to  things  dedicated  to  the  public  use,  and  is 
directed  against  any  act  whereby  the  enjoyment  of  them  may  be 
interfered  with,  and  is  in  supplement  to  certain  other  laws.  Senatus 
Consulta  edicts,  and  royal  decrees.  Under  public  ways,  or  the 
royal  highway,  are  comprehended  the  accommodation  boundary 
roads  prescribed  between  contiguous  farms;8  those  differ  from 
military  roads,  which  always  abut  upon  the  sea,  public  rivers, 
cities,  or  like  termini ; whereas  these  vicinal  roads  abut  on  such 
military  roads. 

To  build  a mole  into  the  sea,  or  to  fish  therein,  or  do  other  acts  in 
a public  place,  is  not  obnoxious  to  the  edict  per  se,  except  special 
damage,  let,  or  hindrance  be  proved,3  qua  ex  re  illi  damnum  detury 
or  qua  ea  via  idve  iter  deterius  sit  fiat , or  quo  minus  . . . ire 

agere  liceat , in  which  case  the  praetor  orders  it  to  be  restored  to  its 
original  condition4  (restituas),  by  taking  away  what  has  been 
thrown  down  or  otherwise. 

If  damage  be  done  to  a public  place  by  a private  aquaeduct  or 
river,  an  action  lies  against,  the  individual  by  the  Twelve  Tables5 
or  de  noxa . 

It  appears  that  there  was  power  to  compell  an  offender  against 
this  edict,  to  demolish  and  remove  what  he  had  built  contrary  to 
common  right,  ne  minis  urbs  deformeretur ; 6 and  the  Court  of 
Chancery  can,  in  likq  manner,  compell  the  demolition  of  an 
obstruction,  whether  public  or  private,  by  what  is  termed  a man- 
datory injunction,  as  against  continuing  the  removal  of  the  stop- 
gate  of  a canal ; against  the  continuance  of  stables  improperly 
built  in  an  ornamental  garden  ; or  of  a railway  tunnel,  which  had 
the  effect  of  completely  destroying  the  road.7 


§ *294- 

The  ^Edilitian  edict,  giving  a remedy  by  the  interdictum  intituled 
de  via  publica  et  si  quid  tn  ea  factum  esse  dicatur , applied  to  the  city 
of  Rome  as  the  former  edict  to  the  country.  This  fragment  is 
professedly  taken  from  the  liber  singularis  of  Papinian,8  de  officio 
Mdilium , and  from  its  being  in  Greek,  it  is  presumable  that  that 
work  served  as  a compendium  of  the  law  on  this  subject  also  in 
Byzantium,  and  forbade  interference  with  the  soil  by  digging, 
undermining,  or  building  in  the  public  streets,  with  a provision  for 
the  restitution  of  the  status  quo  ante  and  interference  with  the 
public  traffic  and  health,  by  throwing  out  ordure,  Konpov , carcases, 
vtKpa,  or  hides,  blppara,  and  the  like  (doubtless  of  animals),  under 


*P. 
3P. 
4 Id, 
*Id 


P.  43,  8,  a,  § *». 
• Id.  7. 


7 Robinson  t.  Byron,  1 B.  C.  C.  588  3 
Lane  ▼.  Newdigate,  10  Ves.  194;  Black- 
more  v.  Glamorgan  Canal,  1 M.  and  K. 
154,  183. 
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the  same  provision.  A wheelwright,  t4ktohvtp6xov$)  might  place 
a chariot  outside  if  it  did  not  interfere  with  the  exercise  of  the 
right  of  carriage  way ; and  a fuller,  wafavs,  might  hang  out  gar- 
ments to  dry.1 

These  were  questions  under  the  cognizance  of  the  metropolitan 
police,  as  in  London  and  most  other  municipalities  in  England  \ 
the  words  of  the  edict  are  not  given,  but  probably  were, — Quod,  in 
via  publica  factum  effossum , subrutum , constructum , immissum  habes, 
quo  ea  via  tdve  iter  deterius  fiat,  restituas . The  edict  also  injoined 
the  duty  upon  the  aediles  of  caring  for  the  repair  of  the  streets  and 
bridges,  and  for  the  repair  of  walls  of  all  sorts  abutting  on  the 
public  streets,  which  were  in  a condition  dangerous  to  the  public. 

§ 2295. 

The  interdictum  de  via  publica  et  itinere  publico  reficiendo  applies 
both  to  rustic  and  urban  ways,  and  to  the  obligation  incumbent 
upon  every  one  to  keep  the  public  way  repaired  according  to  the 
frontage  of  his  own  house.  Quo  minus  illi  viam  publicam , iterve 
* publicum  aperire , reficere  liceat , dum  ne  ea  via  idve  iter  deterius  fiat , 
vimfieri  veto.2 

The  word  aperire  means  to  maintain  the  roadway  at  its  ancient 
height  and  width ; the  keeping  free  and  clean,  purgare , and  at  its 
original  level,  whfch  is  an  incident  of  refectio  ; but  in  so  purging  or 
repairing  the  ways,  care  must  be  taken  to  throw  nothing  on  the 
adjoining  fields,  the  \loing  which  subjects  the  offending  party  to 
an  action  of  injury : disregard  of  this  edict  will  not  be  excused 
by  the  plea  that  the  road  has  ceased  to  be  public,  because  no  road 
ceases  to  be  public  by  non  user.5 

The  interdict  is  perpetual  and  popular,  lying  against  all  parties 
who  shall  have  infringed  it,  for  the  computed  amount  of  the  injury 
suffered.4 


§ 2296. 

Connected  with  the  above  interdict  is  that  de  loco  publico  fru - 
endof  the  object  of  which  is  to  protect  any  one  who  has  duly 
hired  any  public  thing,  qui  publicum  qui  conduxit , as  in  the  case  of 
farmers  of  the  public  taxes  ; contractors  for  public  works  would 
also  be  included,  also  those  who  had  obtained  a right  on  a public  place 
by  hiring  or  procuring  the  concession  of  a right  upon  it,  such  as 
placing  a statue  there  ° or  the  like,  which  was  readily  granted,  as  it 
tended  to  improve  the  city.  For  the  protection  of  these,  the 
praetor  edicted — Quo  minus  loco  publico , quern  is , cui  locandi  jus 
fuerit , fruendum  alicui  h cavit,  ei,  qui  conduxit  sociove  ejus  ex  lege 
locationis  frui  liceat,  vim  fieri  veto . 

«Id.  *4.  4 id. 2, §3. 

*P.  43,  11,  1,  pr.  4 P*  43»  9»  *• 

3 Id.  a.  6 Id.  2. 
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NuncUtio 
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of  the  nun- 
dado. 


Term*  of  the 
edict. 


§ 2297. 

The  Roman  law  recognizes  some  modes  of A procedure  which 
cannot,  strictly  speaking,  be  called  interdicts,  but  which  are  so 
closely  connected  with  that  summary  mode  of  procedure  as  to  be 
properly  treated  in  this  place. 

It  has  been  seen  that,  where  any  one  commits  an  injurious  act 
on  the  land  of  another,  the  .party  damaged  has  his  remedy  by 
the  interdict  aut  vi  aut  clam  for  restitutio 1 or  repair  of  the  damage; 
but  when  it  is  a question  of  a work  not  yet  begun  the  measure 
is  preventive,  and  the  means  to  the  end,  • prohibitory  ;*  thus  every 
one  who  holds  himself  aggrieved,  or  in  the  case  of  property  of  a 
community,  each  and  every  citizen5  can  compell  the  other  party  by 
an  operis  novi  nunciatio,  made  according  to  a certain  form,  to  desist 
from  his  work  until  the  question  have  been  decided,  or  that  be  give 
security  to  be  answerable  for  contingent  damage.4  If  he  reffase  to 
do  this,  the  interdict  for  restitution  issues  ;5  and,  e converso,  by  the 
nuntians , should  he,  after*  security  given,  continue  in  his  obstruc- 
tive course.6 

The  mode  in  which  this  annunciation  was  made  in  andent 
times  is  a matter  of  controversy ; Hotomann7  asserts  that  it  could 
be  done  verbally  by  a solemn  form  of  words, — Denuncio,  tibi , me 
quid  in  illo  loco  novi  operis , me  invito,  facias,  nr  by  the  act  of 
throwing  a pebble  at  the  work  about  to  be  commenced,  which  is 
described  as  vis  quadam  festuciaria  et  civilis . * This  is  supposed  to 
be  a Active  dispersion  of  the  materials,8  driving  the  undertaker  of 
the  new  work  to  resort  to  some  remedy  against  him  who  thus 
prohibited  him  from  proceding,  whereupon  cause  was  shewn,  and 
the  matter  adjudicated  upon. 

The  praetorian  edict,  giving  the  interdict,  run£, — £>uem  in  loam 
nuntiatum  est,  ne  quid  operis  novi  ferit,  qua  de  re  agitur,  si  de  ea  rt 
satisdatum  est,  quod  ejus  cautum  sit  aut  per  te  stet , quo  minus  satis- 
detur, quo  minus  illi  in  eo  loco  opus  facere  liceat,  vim  fieri  veto? 

The  later  law  from  this  principle  became  developed  into  a 
regular  system,  adapted  to  the  different  state  of  society.  Thus, 
when  any  one  has  commenced  the  erection  or  alteration  of  an 
artificial  work  attached  to  the  soil10  contrary  to  right,  the  person 
aggrieved  can  prohibit  the  continuance  at  any  moment,11  in  divers 
ways  ; and  first  by  acts. 

These  acts  are  competent  to  those  only  who  defend  a possession 


1 Cic.  pro  Tull.  53  5 P.  43,  24,  1,  pr. 
i-S  ; Id.  7,  S 5- 

*P.  39,  1,  x,  S i>  ”-»45  W-  3»  Pr-> 
Id.  5,  $ xo. 

* p-  39»  »>  »>  S »*.  >7  5 Id-  3»$  45 
4 p-  39.  »>  ■»  Pr-  5 M*  J.  § »7  5 M.  *. 

h 4.  5 5 W-  4-  5.  $ 9 5 M-  $ S 5 Id.  ai, 

pr.i  i. 

* P.  39,  J,  ao,  pr.  § I } Id.  ai,  § J. 


•P.  39,  i,  ao,§9-ia. 

7 Ot*.  a,  4 j Cuj.  ad  L.  8l ; H.  d> 
verb,  signif.  (50,  16)  in  paratit.  h.  t. 

# Alex.  Randen  sis  de  anag.  c.  7,  0.  HI 
contra  Heinec.  E.  I.  ad  P.  39,  1,  § 961  ® 
not.  Brunnem  ad  P.  43,  5,  § x. 

9 P.  39»  1. 

»P.  39,  r,  i,§ii. 
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they  have  not  yet  lost,  or  to  prevent  the  loss  of  it.1  This  is 
termed  a nunciatio  realis , which  may  be  done  by  driving  away  the 
laborers,  and  destroying  the  work,9  or  symbolically,  as  in  antient 
times,  by  throwing  a stone  against  it,8  as  already  alluded  to. 

Or  it  may  be ’ effected  without  acts,  either  by  the  party 
aggrieved,  be  he  or  be  he  not  in  possession  judicially,  termed 
nunciatio  publica , or  indeed  extra  judicially,  provided  it  be  done 
within  sight  of  the  work,4  by  making  protest,  nunciatio  verbalis 
privata , and  one  is  as  binding  as  the  other.5  The  prohibitor  is 
termed  nuncians , the  person  against  whom  it  is  directed  the  n undatus. 

The  nuncians^  in  respect  of  the  protection  of  public  questions, 
may  be  any  member  of  the  community  to  whom  an  actio  popularis 
it  competent6  in  private,  he  who  has  a real  right  on  the  object,7 
yet  in  such  wise  that  those  who  possess  simply  usufructuary 
rights  for  their  own  person,  must  procede  in  the  name  of  the 
owner.8 

- Whoso  has  a mere  personal  right  on  the  object,  is  intirely 
excluded  from  nunciatio ,9  if  he  have  no  mandatum , or  power  of 
attorney,  except,  indeed,  the  owner  be  absent  ;10  also  every  one 
who  has  not  the  free  disposition  of  his  property,11  and,  in  like 
manner,  one  co-owner  cannot  make  it  against  the  other.19 

The  nunciatus  is  every  one  who  may  be  carrying  out  the  work 
in  question  in  his  own  behalf,  or  on  that  of  another;  but  in 
judicial  annunciations,  the  former  only;13  in  which  case  the 
nunciatus  can  demand  from  the  nuncians  the  oath  of  cdlumny14 
before  the  praetor. 

The  annunciation  operates  in  cases  where  delay  is  not  attended 
with  danger  ; 15  the  prohibition  to  the  nunciatus  to  desist  from  the 
work,16  which  equally  passes  to  the  universal  and  singular  suc- 
cessor of  the  nunciatus ,l*  is  binding  on  co-owners,  although  it 
passes  no  rights  to  the  co-owner  of  the  nuncians.™ 

Should  the  work  be  proceded  with,  an  interdictum  demolitorium 
must  be  moved  for,  which  obligates  the  defendent  to  dear  every- 
thing off  at  his  own  cost  and  charges  ;l®  or  if  he  be  the  heir  of 


* P.  43, 16, 3, 4 9. 

39»  b 5»  4 10 » 17,  x. 

8 P.8,  5.6,413  P.39,  1,  5,  4 10; 
Cocccii  cod.  qu.  1 • J.  G.  P.  du  R01  de 
jactu  lapilli  lib.  ting.  Helmet.  1782 ; 
Muller  ad  Leyser  obe.  674. 

* Id.  x,  4 2 ; Id.  19 ; Hasse  im  Rhein 
Mus.  3 Jahrg.  4 Hft.  p.  389,  626-630 ; 
contra  C.  U.  Winderhold  [iiber  das  inter- 
dict uti  possidetis  St  die  n.  nunc.  Hanau 
1821,  p.  67,  68  ; Puttmann  prob.  c.  20. 

*P-  39»  J.  3.  $ “It-  i Id.  4. 

7 Id.  1,*  19;  Id.  3.  % 3!  Id-  9;  Id- 
19 ; for  a strange  variation  as  to  the  servi- 
tus vise,  Id.  14,  and  thereupon,  Rein- 
hardt, p.  19-23;  Engeihardt,  p.  14-17; 

VOL.  III. 


Haae  1.  c.  p.  393-39 $ ; Winderhold  1.  c. 
p.  83-92. 

• id.  1,  4 20 ; Id.  2 & 8,  pr. ; Id.  9, 
14,  15  i P-  43,  *S,  I,  § 3. 45  Cuj.  1 “k- 
17;  Westphal.  de  lib.  et  servit,  pried. 

4 33  *• 

# C.  8,  5, 1. 
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18  Id.  5,4  3 i Id.  10, 18, 4 1 i H.  20,4 1. 
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such  defendent,  in  so  far  as  any  benefit  may  have  accrued  to  him,1 
and  the  successor  singularis , in  so  fer  at  least  as  regards  submitting 
to  the  demolition  of  the  work  at  the  cost  of  the  nuncians .2 

The  particular  sorts  of  annunciation  have  their  special  opera- 
tions. The  real,  for  instance,  binds  the  nunciatus  absolutely  to 
desist  from  the  work  pending  the  settlement  of  the  question.3 

This  is  also  the  case  if  the  nuncians  apply  to  the  judge ; whereas, 
the  operation  of  the  extra-judicial  annunciation  simply  is  to  the 
effect,  that  the  nunciatus  shall  not  procede  with  the  work  before 
security  given,  and  that  he  will,  in  case  of  the  decision  being  given 
against  him,  demolish  all  the  work  complained  of.4 

But  a distinction  must  be  made  as  to  whether  the  nuncians 
have  commenced  judicial  procedings  forthwith  or  otherwise; 
in  which  latter  case  the  matter  remains  as  before;  but  in  the 
former,  the  nunciatus  cannot  immediately  continue  the  work,  but  . 
must  wait  three  months,  at  the  expiry  of  which  period,  if  the 
dispute  be  not  terminated,  he  can  procede  with  his  building  on 
giving  the  security  before  mentioned.6 

If  the  nunciatus  have  given  such  cautio , or  the  nuncians  illegally 
refuse  to  accept  it,  the  nunciatus  has  his  interdictum  prohibitorium 
for  the  purpose  of  protecting  himself  in  the  continuation  of 
the  work.6 


§ 2298. 

The  inhibitory  operation  of  the  annunciation  expires  with  the 
sale  of  the  object  by  the  nuncians , and  by  his  death,7  and,  as 
above,  by  giving  of  Security,  consensually  by  the  voluntary  remis- 
sion or  release  by  both  parties,  or,  unilaterally,  by  permission  of 
the  judge.8 

Otherwise  the  ordinary  procedure  is  always  open  to  the  nun- 
dans , who  is  beaten  in  court  as  such.9 

§ 2299- 

The  interdictum  de  remissionibus  will  only  hold  where  nundatio 
will  not,  for  nundatio  is  valid  then  only  when  the  nunciant  has  a 
right  to  make  such  nunciation.10  The  interdict  thereof  is  there- 
fore prohibitory. 

Sjuod  jus  sit  illi  prohibere , ne  se  invito  fiat , in  eo  nundatio 
teneat . Cceterum  nunciationem  missam  facio . 

If  satisdation  be  given,  it  renders  the  nundatio  unnecessary. 

phal.  1.  c.  § 345  j Boehmer  I.  E.  P.  L.  5, 
t.  14,  § 2. 

; p-  39»  *°>  % 9»  *3.  »5  5 w-  5*  h *7» 

• p-  39.  1,  S.  * 6. 

• Id.  5,  § jo  ; Id.  13,  § 12  ; Id.  26. 

• Vide  Dirksen  in  Sav.  Zeitach.  2 toI. 
p.  405-431,  as  to  the  antiquarian  law. 

10  p-  43.  *s, ».  $ *• 

* 


1 Id.  8,  § ult. ; Id.  20,  §85  Id.  22  5 
Thib.  1.  c.  $ 70,  § 723. 

* Id.  20,  k 8 ; Id.  22,  et  ult. 

* Id.  x,  § 6;  Id.  5,§  10;  Cocceii  eod. 
qu.  2. 

4 p-  43»  *4»  3.  $ 5.  «• 

» C.  S,  II,  I j X.  s,  31,  3,  4;  Wrat- 
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It  is  competent  to  the  dominus  soli , or  servitutis , to  make  the 
announcement,  or  even  the  fructuary  may  announce  a novum  opus 
to  his  neighbour,  in  which  case  a remissio  will  be  operative ; but 
not  to  the  dominus , for  the  interdict  will  not  lie  against  the  lord 
as  against  a neighbour. 


§ 2300. 

The  interdictum  de  rivis 1 applies  to  the  repair  of  the  banks  of  Interdictum  de 
rivers — Rivos,  specus ; septa , reficere,  aqua  ducenda  causa , quo  of 
minus  liceat  illi,  dum  ne  aliter  aquam  ducat,  quam  uti  priore  astate  e 

non  vi  non  clam  non  precario  te  duxit,  vim  fieri  veto . 

The  interdict  applies  to  rivi,  which  are  depressions  on  the 
bank,  made  for  the  purpose  of  getting  at  the  water  ind  rod  pc w ; 
to  specus , a tunnel,  from  specto;  to  septa,  or  long  banks,  to  keep 
in  the  water,  in  contradistinction  to  incile,  which  is  a sort  of 
ditch,  or  backwater,  ab  incidere,  for  drawing  off,  or  diverting  the 
water,  under  which  are  included  fossa  and  putei,  to  bring  which 
within  the  edict,  they  must  be  aqua  ducenda  causa 2 

Reficere  has  a very  wide  signification,  and  means  to  uphold  or 
restore  in  any  manner ; purgare ,s  therefore,  would  seem  to  be 
surplusage.  Making  a stone  hard,  causeway,  or  stairs,  is  not 
within  the  edict,  for  this  is  a new  work,  not  the"  repair  of  an 
existent  one,  and  would  be  inconvenient  to  the  persons  driving 
cattle  to  water;4  neither  can  a tunnel  be  formed  where  the  canal 
was  formerly  open,5  an  embankment  of  earth  may  be  laid  with 
stone,  but  if  of  stone,  it  cannot  be  unpaved  and  laid  in  earth ; new 
pipes,  fistula,  cannot  be  laid  into  the  river.6 

The  edict  applies  to  both  public  and  private  rivers.7 

It  lies  utiliter  respecting  a cuniculum ,8  flue,  or  shaft,  for  con- 
veying vapour  into  baths. 

The  novi  operis  nunciptio  does  not  interfere  with  the  edict,  but 
damnum  infectum  must  be  cautioned.? 

All  materials  necessary  to  the  repairs,  are  within  the  interdict,10 
which  is  prohibitory,  and  must  be  brought  within  the  summer 
next  past,  or  within  the  year.11 


§ 2301. 

« . V 

The  matter  of  water,  throughout  the  larger  portion  of  the  Interdictum 
Roman  empire,  was  a matter  of  great  importance,  and  it  was, 
therefore,  found  necessary  to  supply  a summary  remedy  by  inter-  ndva. 


’ P-  43»  *1,  t.  pr. 
* Id.  % 8. 

«Id.  7. 


4 Id.  1,9  10;  Id.  1. 
* Id,  3. 

•Id.  3,*i. 


» Id.  3,  4'4* 
• Id.  ( 6. 
•Id.  *8,9. 
10  Id.  3,$  10. 
» Id.  1,  % 9. 
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Term*  of  the 
interdict. 


First  clause, 
aqua  quotidiana. 


Caput  aqu«. 


Second  clause, 
de  aqua  «stiva. 


Aqua  hiberna. 


Third  clause,  de 
castello. 


diet  to  all  questions  relating  to  it  ; hence  it  was  provided  in  the 
edict, — Uti  hoc  anno , qua  de  agitur , non  viy  non  clam,  mu  precarie 
ab  illo  duxisti  quo  minus  ita  ducas  vim  fieri  veto.1 

Uti  priore  astate  aquam  qua  de  agitur,  nee  vi,  net  clam,  me 
precario  ab  illo  duxisti,  quo  minus  ita  ducas,  vim  fieri  veto.* 

Inter  heredes  et  emptores  et  bonorum  possessores  interdicam / 

Quo  ex  castello  illi  aquam  ducere  ab  eo,  cui  ejus  rei  jus  fiat, 
permissum  est,  quo  minus  ita,  uti  permissum  est . ducat,  vim  juri 
veto . 

Quandoque  de  opere  faciendo  interdictum  erit  damni  infecti  ceveri 
jubebo .* 

The  aqua  quotidiana  is  water  available  daily4  or  with  in»» 
missions ; the  astiva  in  the  summer  time  only,  hence  tanned 
temporalis;  but  the  former  perennis / of  which  description  m 
wells,  which,  however,  do  not  come  within  this  interdict,  qmi 
duci  non  possunt , they  are,  nevertheless,  the  subject  of  a Umtm 
haustus  or  right  of  drawing,  as  distinguished  from  laying  on, 

A caput  aqua  is  a head  or  source  of  water,  where  it  first  began 
to  appear  in  whatsoever  manner.6 

The  purpose  for  which  the  water  is  used  is  immaterial)  pro- 
vided it  be  drawn  in  good  faith,  the  possessor  believing  he  bin  a 
right  to  do  so/  be  it  in  town  or  country.  The  interdict  Bet  » 
driving  too  many  cattle  to  a watering  place  as  to  the  excess/  fc 
is  not  requisite  to  have  the  dominion  nay,  the  interdict  is 
available,  though  the  farm  have  been  sold  and  transferred;  anil» 
for  the  amount  of  the  damage  arising  out  of  the  prohibitiony^d 
by  reason  of  anything  done,  dug,  sown,  ctft,  delved,  or 
whereby  the  water  is  corrupted. 

The  second  clause  of  the  edict  relates  to  aqua  astiva , or  »» 
available  in  summer  only  ; the  only  material  difference  kdag  A* 
insertion  of  the  words  priore  astate  instead  of  hoc  anno — that 
any  time  between  the  vernal  and  autumnal  equinox ; but  the  inter- 
dict is  extended,  utiliter , to  hibema  aqua.10  The  concluding  f 
graph  of  this  clause,  inter  heredes  et  emptores  et  bonorum  potstatra 
interdifam 11  applies  to  both  clauses — that  is,  to  quotidiana  and  A 
astiva  aqua . 

The  third  clause  of  the  edict  refers  to  water  drawn  60®  * ' 
castellum  or  public  reservoir,  tank,  bend,  or  river  ; the  right  m*f 
be  either  personal  or  run  with  the  land,12  and  is  grantable  by  » 
sovereign  alone;13  it  must  be  exercised  in  such  a manner  AJtf 


* p*  43»  1»  r- 

3 Id.  § 2 £. 

3 Id.  §38. 

4 S 4»  h **• 

•*6. 

• Id.  § 8. 

7 § 10,  ii,  19. 

' Id.  § 1 8,  19. 


•45,14. 

»•  Id.  *34. 

" § 36- 

»§39,415  Pfin.H.N.  31,  6,3^1 
Vitruv.  Arch.  8,  75  Frontis.  dctfOma 
p.  106,  109. 

13  § 42  5 Festus  v.  dividkalum,  C.  !*■ 
15,2,  2. 
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to  damage  other  persons  having  similar  rights.1  If  the  right  be 
ceded  to  two  persons,  of  drawing  water  through  an  aquaeduct,  a 
judicium  utile  communi  dividundo  lies  between  them  as  to  the  mode 
of  use,2 

Lastly,  if  any  shall  commence  a work  likely  to  be  injurious  to  Damni  infeed 
the  right  another  has  to  draw  water,  a cautio  de  damno  injecto  may  cautio, 
be  demanded  ; in  which  case  it  is  necessary  to  prove  the  right,  not 
only  of  quasi  possession  as  above,  but  also  of  easement.3 

§ 2302. 

The)  interdictum  de  fonte  has  much  similarity  with  that  de  aqua  Interdictum  de 
quotidiana  et  eestiva , and  applied  to  water  taken  from  a fountain,  fontc*  % 
lake,  well,  or  fish-stew.4  Uti  de  eo  fonte , quo  de  agitur , hoc  anno  Term*  of  the 
aqua  nec  vi,  nec  clam , nec  precario  ah  illo  usus  es,  quo  minus  ita  intcrdict# 
utaris , vim  fieri  veto . 

De  lacu , puteo,  piscina , item  interdicam . 

minus  fontem,  quo  de  agitur  purges,  reficias  ut  aquam  coer- 
cere, utique  ea  possis,  dum  ne  aliter  utaris,  atque  uti  hoc  anno  non 
vi,  non  clam , non  precario  ab  illo  usus  es,  vim  fieri  veto.5 

The  first  clause  of  this  interdict  applies  to  the  drawing  of  water  First  clause 
or  watering  cattle  ;6  but  not  to  a cistern,  nam  non  habet  perpetuam  ?PPlic* to  dnw‘ 
causam,7  being  filled  by  rain ; and  the  same  applies  to  all  waters  lngwater* 
not  having  a perpetual  source — that  is,  not  being  viva  aqua. 

The  second  clause  of  the  interdict  applies  to  the  repair  of  foun-  The  second  to 
tains,  which  would  be  useless  if  not  kept  free,  and  banked  up  so §  ** * * *?***- 
as  to  hold  water ; but  nothing  must  be  added  which  was  not  there 
before,  as  opening  new  veins,  which  were  not  there  in  the  pre- 
ceding year. 

This  interdict  lies  against  all  persons  against  whom  the  inter- 
dictum de  aqua  astiva  lies. 

The  first  part  of  this  edict  refers  to  interference  with  the  use  of 
fountains,  and  other  reservoirs  of  living  water. 

The  latter  to  interference  with  those  who  would  keep  such  in 
repair ; this  interdict  is  therefore  prohibitory. 


§ 2303.  * 

The  interdict  de  itinere  actuque  privato  is  composed  of  two  Interdictum  de 

clauses,8 — the  former  relating  to  possession  or  user  within  the  Wnere  «ctuque 
year,  by  which*  is  to  be  understood  a period  of  not  less  than  thirty  pnva  °* 

days ; the  latter  clause  applies  to  the  right  of  repair.  9 

§)uo  itinere  actuque  privato,  qua  de  re  agitur,  vel  via  hoc  anno  Term*  of  the 
nec  vi,  nec  clam,  nec  precario  ab  illo  usus  es,  quo  minus  ita  utaris,  fim  clau#c* 

vim  fieri  veto.  ^ 


1 U.  3»  § i»  6. 

* Id.  4. 

*Id.  8;  Id.  1,^38. 

4 P.43,  aa,  1,  pr. 

4 id.  4 6. 


* P*  43»  *9»  x,  pr. 
»ldr3,§  ii,  13. 
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Of  the  second 
clause. 


Of  the  third 
clause. 


Interdictum  de 
•uperfidebus. 


Terms  of  the 
interdict. 


Applicable  to 
leases. 


§hio  itinere  actuque  hoc  anno  non  vi,  non  clam,  non  precario  ok 
alio  usus  es,  quo  minus  id  iter  actumque  ut  tibi  jus  esset,  rejicias , vim 
fieri  veto. 

£{ui  hoc  interdicto  uti  volet , si  adversario  damni  infecti , quod  fer 
eum  vitium  datum  sit , caveat .* 

He  who  applies  for  this  interdict  must  prove’  that  he  has  exer- 
cised a right  of  way*  in  his  own  name,3  neither  clandestine!?, 
petitorily,  or  forcibly,  within  thirty  days  of  the  termination  of  the 
last  year,  into  which  period  the  possession  of  his  predecessor  is  to 
be  accounted  to  him  in  all  respects  as  his  own,4  provided  he  has 
not  been  disturbed  therein.5 

The  interdict  is  prohibitory,  and  applies  to  rustic  services  od?; 
the  servitude,  however,  is  not  inquired  into,  but  the  exercise  of  the 
user  only  : casual  use,  by  force  of  circumstances,  will  not  suffice, 
because  it  is  a precarious  and  no  permanent  user,6 — precarious  m 
the  intention  of  the  grantor,  not  of  the  usor.7 

The  second  clause  of  the  interdict  applies  to  repairs,  refectimtt, 
which  is  an  incident  necessary  to  the  free  use,8  and  consists  b 
keeping  it  up  in  its  former  statef,  nevertheless  a new  bridge  may 
be  built  if  such  be  necessary  to  the  enjoyment.®  The  ^interdict 
runs  with  the  land,  and  long  possession  carries  with  it  all  the 
effects  of  a servitude.10 

§ 2304- 

The  interdictum  de  superficiebus  was  introduced  in  aid  o(  die  ati 
possidetis,11  to  meet  cases  of  confused  rights  of  ownership  up* 
soil.  # 

Uti  ex  lege  locationis  sive  conductionis  superficie , qua  de  agitip,#* 
vi,  nec  clam,  nec  precario  alter  ab  altero  f ruemini,  quo  mime  fi* 
amini,  vim  fieri  veto.  Si  qua  alia  actio  de  superficie  fostuUktnr, 
causa  cognita  dabo. 

The  possessor  of  the  superficies  of  the  soil  of  another  has  Ml 
actio  empti  or  conducti  against  his  landlord,  according  as  be  to 
purchased  or  hired  the  right ; and  if  the  landlord,  on  the  other  band, 
would  impugn  his  right,  he  also  does  so  by  action  ; but  inasmuch 
as  a personal  action  is  less  advantageous  than  one  on  the  posses- 
sion, this  interdict  is  proposed  to  give,  as  it  were,  a real  action; 
hence  the  praetor  demands  only  from  thd  superficiary  that  be 
prove  a possession,  which  is  nec  vi,  nec  clam , nec  precario , nor  era 
by  sufferance  from  his  adversary ; and  by  the  alia  actio  de  suferfas 
is  meant,  that  it  extends  to  limited  leases  of  the  superficies .u 


1 Id.  5,  $ 4,  restored  to  probable  terms 
of  the  fidejussory  clause. 

*M.  I,  pr.j  3 pr.,  1. 

’Id.  1,$  7.  *.  i*5  M.  3,  $4. 

4 Id.  3,  § a,  $ 6-10;  Id.  6;  Si»,  on 
pooenion,  $ 46. 

• Id.  1,  % 5 j Albert  iiber  den  Beiiti 


unkorperlicher  Sachen  N.  I,  et  i aterfftd* 
it.  actuque  pri».  Lei  pa.  1816. 


• Id.  § 6. 

•Id.  $15, $16. 
•Id.  4,*  1. 

"H.  5«  § 3. +• 

" P-  43.  •*.  >.  % *• 


T Id.  $ 10. 


"Id-  *3- 
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Heineccius1 2  thinks  the  same  doubt  which  applied  to  the  nature  of 
the  emptyteusis,  viz.,  whether  it  was  a purchase  or  a leasing, 
applied  also  to  the  jus  superficiei . 

This  interdict  is  retentory  and  recupatory,  and  follows  the  rule 
to  be  applied  to  the  uti  possidetis  in  all  respects.  As  it  runs  with 
the  land,  it  is  perpetual. 


§ 2305. 

The  interdict  de  arboribus  cadendis  consists  of  two  clauses,  and 
is  prohibitory. 

Qua  arbor  ex  adibus  tuis , in  ades  illius  impendit , si  per  te  stat , 
quo  minus  eam  admittas , tunc  quo  minus  illo  eam  arborem  admittere , 
sibiaue  habere  liceat , vim  fieri  veto.* 

Qua  arbor  ex  agro  tuoy  in  agrum  illius  impended  si  per  te  stat, 
quo  minus  pedes  quindecim  a terra  eam  altius  coerceas,  tunc  quo 
minus  illi  ita  coercere,  lignaque  sibi  habere  liceat , vim  fieri  veto.5 

The  difference  between  the  two  clauses  of  this  interdict  are,  that 
the  first  applies  to  urban,  and  the  latter  to  rustic  property.  That 
by  the  first  clause,  the  tree  may  be  cut  down  if  it  overhang ; and 
by  the  second,  it  may  be  only  lopped  fifteen  feet  from  the  ground, 
which  is  in  conformity  with  a law  of  the  Twelve  Tables,4  and 
the  wood  appropriated. 

If  the  party  complained-  of  refuse  to  remove  or  lop  the  tree, 
the  other  may  take  advantage  of  this  interdict  $ for  the  purposes  of 
which,  vines  are  trees.5 

The  interdict  is  competent  not  only  to  the  lord,  but  also  to  the 
usufructuary. 

Many  lords  have  this  interdict  in  solidum,  because  the  actio  res 
vindicationis  lies  in  solidum , in  the  case  of  servitutes . 

It  lies  against  the  person  to  whom  the  neighbouring  property 
belongs ; but  it  does  not  prevent  him  from  removing  such  tree  if 
willing  so  to  do,  and  this  clearly  on  account  of  the  right  which 
the  party  overhung  has  otherwise  to  the  wood. 


§ 2306. 

Under  the  simple  title  d glande  legenda , the  interdictum  extends 
to  all  fruit  whatsoever,6  and  is  prohibitory. 

Glandem , qua  ex  illius  agro  in  tuum  cadit , quo  minus  illi  tertio 
quoque  die  legere , auferre  liceat , vim  fieri  veto . 


1 E.  I.  ad  P.  43, 18,  § 33},  not. 

ip'43»*7»  ».**• 

* Id.  4 7. 

4 Gothofr.  LL.  xii  Tab.  7 Tab.t 
4 Thib.  Syst.  d.  R.  R.  § 728 § P.  43, 
27,  «»  § 7,  8;  C.  8,  x,  1;  Thib.  Civ. 
Abh.  p.  1,  n.  2 ; Dirksen  in  Sav.  Zeitsch. 

2 vol.  p.  405*7,  424*31 ; P-  C.  G 


Andrese  ad  Tit.  D.  de  arb.  caed.  Jen.  1818. 
For  other  views,  vide  Kirsten  de  coerci- 
tione arb.  Goett.  1820  5*  I.  Lang  de  arb. 
caed.  Heidelb.  1823  $ Grollmann  Lohr 
Mag.  4 vol.  2 Hft  n.  18* 

• P.  43,  28,  1,  § I j comp.  P.  43,  20, 
1,  % 22. 
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the  interdict. 


To  whom  com- 
petent. 


Interdictum  de 
glande  legenda. 
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The  plaintiff's  neighbour  can  obtain  this  interdict,  allowing  him 
to  gather,  every  third  day,1  the  fruits  which  may  fall  over  into 
the  plaintiffs  land. 

A similar  right  applies  to  things  carried  by  accident  on  to 
another’s  ground.2 

Similar  is  the  duty  of  suffering  or  submitting  to  the  natural 
discharge  of  the  water  from  the  land  of  another;3  and  that  of 
supplying  what  is  necessary,  or  indemnification  for  the  repair  of 
public  ways.4  The  lord  of  the  soil  cannot  complain  of  his  ground 
being  undermined,  for  obtaining  metals,  so  long  as  the  surface 
be  not  damnified,  if  the  miner  render  him  one-tenth  of  the  pro- 
fits,5 * * * * and  the  fiscus  a like  per-centage  on  them. 


§ 2307. 

The  damnum  infectum  has  considerable  similarity  with  the  operis 
novi  nnneiatio,  with  this  difference,  that  it  is  directed  against 
work  already  perfected  ; -and,  furthermore,  subjects  the  defendent 
to  a legis  actio  by  the  Lex  ALbutia , being  one  of  the  only  cases  in 
which  this  remedy  was  left  subsisting,  because  it  remained  withrn 
the  cognizance  of  the  centumviral  court.® 

Generally,  then,  according  to  the  edict  de  damno  infecto , the 
complainant  can  demand  sufficient  cautio f by  sureties,  or  bjr 
simple  stipulation,  according  to  the  circumstances  of  the  case; 
or  on  refusal,  an#  on  proof  of  the  de  factoQ  joint  possession1 
of  the  object,  can  demand  for  his  protection  an  interdict,10  as 
may  be  done  in  all  cases  of  praetorian  distraint,  and  tfn  continued 
contumacy,  definitive  or  absolute  distraint,11  together  with  praetorian 
dominion,12  and  the  capacity  of  acquisition  by  uscapion.13  Muni- 
cipal magistrates  have  no  general  power  to  aecree  either  cautio  or 
immissio nevertheless  the  right  of  decreeing  cautio,1*  and  die 


1 Hertel  do  jur.  glands  legend»,  Jen. 

1736;  Thib.  Syst  d.  R.  R.  $ 728«  as  to 

erroneous  ideas  respecting  the  limitation 

after  three  days ; H.  Hildebrand  de  firuct. 

in  alien,  pned.  pro  pendentibus,  Altorf. 

1727,  c.  x,  ^ 8;  Tide  Thib.  Cir.  Abh. 
p.  1-6 ; C.  Einert  de  act  ad  exhib.  Lips. 

1816,  p.  204,  sq. } Schweppe  Magas. 

I yoL  i Hft  p.  142-5  j Klupfel  nber 

einzeloe  Theile  des  burg;  Rechts.  Stut 

1817,  p.  2x7-21 ; Archie,  f.  C.  P.  1 vol. 

I St  p.  x 16-1x9  » Puchta  in  Schunk 
Jahrb.  3 Jfahrg.  3 vol.  1 Hft  p.  2X- 
25;  Rosshirt  Zeitsch.  x Hft.  p.  117-9; 
correct  is  I.  G.  Ruginelli  de  arb.  control. 
Bononiae  1692,  c.  6,  \ 2-5. 

*P-39.».9»4  »-*• 

* P.  39,  3,  I,  § ult  j H.  de  Cocceti  de 
aervitut  nat  coast  HeideL  1676  (Exerc. 
y.  1.  n.  6)  I.  N.  Hert.  de  eod.  arg.  Giess. 
1704,  c.  2. 


<P.  8,6,  14,$  i{  P. 

•C.  n,6,  3,  6. 

* 4 »99*>  h-  «P-»  4»  4 J1- 

7 Lex  Rubria,  c.  20;  P.  39,  2,  7»  ft* 
P.  43»  *0, 1,  $ 38 ; P.  43,  *3. 1»  I»-  „ 

• Not  juridical.  P.  41,  2,  3,  § aj  { " 

6,1,9  5 p-  43. 17. 3»  i»-  „ 

• p-  39.  •*  7»  F-J  w.  JJ,i  ««I  “• 
*0 } P.  4»,  4,  1. 

10  P-  43»  4»  ».  P*-  4 *.  *»  4», 

1 P-  39»  *»  7»  PM  M.  »5.  4 «l»* 

* p-  39»  *>  *5»  4 »?*  «7»  33»  P-  T>  *• 


7 “ P.  39,  »,  J, pr.  j W.  JJ,  i6»i*<-. 

" P.  »,  1, 4 } P.  jo,  1,  *6. 
u Lot  Rubria,  e.  ao.  They  di<j  not W* 
acquire  the  right  of  decreeing  immhaoi 
on  refusal  of  caution,  but  the  matter  p**" 
ceded  as  though  caution  had  rcsUy  t** 
given. 
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capacity  to  issue  the  inchoate  distraint,  delegated  to  them  on 
account  of  the  urgency  of  the  case.1 

Damni  infecti  suo  nomine  promitti,  alieno  satisdari  jubebo  ei, 
qui  juraverit , non  calumnia  causa  id  se  postulare  eumve , cujus 
nomine  aget,  postulaturum  fuisse,  in  eam  diem , quam  causa  cog- 
nita statuero . 

Si  controversia  erit,  dominus  sit  necne,  qui  cavebit,  sub  excep- 
tione satisdari  jubebo . 

De  eo  opere,  quod  in  flumine  publico  ripave  eius  fiet,  in  annos 
decem  satisdari  jubebo . 

Eum,  cui  ita  non  cavebitur,,  in  possessionem  eius  rei,  cuius 
nomine  ut  caveatur  postulabitur,  ire,  et  cum  justa  causa  esse 
videbitur,  etiam  possidere  jubebo . 

In  eum,  qui  neque  caverit,  neque  in  possessione  esse,  neque 
possidere  passus  erit , judicum  dabo,  ut  tantum  praestet,  quantum 
praestare  eum  oporteret,  si  de  ea  re  ex  decreto  meo,  ejusve,  cujus 
de  ea  re  jurisdictio  fuit , quae  mea  est,  cautum  fuisset . 

Eius . rei  nomine  in  cujus  possessionem  misero,  si  ab  eo,  qui  in 
possessione  erit,  damni  infecti  nomine  non  satisdabitur,  eum,  cui 
non  satisdabitur,  simul  in  possessione  esse  jubebo .* 

It  is  to  be  observed,  in  respect  to  damnum  infectum,  that  the 
owner  is  bound  to  positive  acts  on  his  property. 

Private  dispositions  not  obligatory,  or  a third  party  cannot 
apply  to  every  possessor  of  the  object,3  except  they  have  that 
effect  by  law,  and  of  this  nature  is  the  cautio  de  damno  infecti: * 

By  strict  law,  every  one  might  do  that  which  he  liked  with  his 
own,  and  leave  it  unrepaired  5 so  that  if  it  fell  and  damaged 
another,  such  party  had  the  mere  right  of  lien,  or  retentio,  on  the 
materials  fallen  on  his  land  ;5  but  as  this  remedy  was  clearly  in- 
sufficient, inasmuch  as  the  damage  might  excede  the  value  of  such 
materials,  the  praetor  interfered  by  his  edict,  and  provided  that  the 
owner  of  a work  which  threatens  artificial  damage,6  should  repair 
it,  or  give  security  for  any  damage  which  might  possibly  arise  from 
the  neglect  to  do  so ; 7 this  cautio  may  be  obtained  by  an  actio  in 
factum,  if  the  plaintif  be  not  secured  in  any  other  manner  from 
future  damage,8  or  the  thing  which  threatens  danger  be  not  placed 
contrary  to  law, 9 and  the  plaintif  do  not  himself  deny  to  the  defen- 
dent the  privilege  of  giving  security.10 

1 P.  39»  *»  4»  Pr-  S 3*  4- 

* P.  39*  **  7*  Pr’ 

* P:  S,  x,  IS,  § i ; Thibaut  Yen.  x vol. 
o.  a. 

4 U.  Marbach  de  dam.  infect  caut. 

Arg.  170a  j Westphal.  de  libert  et  serrit. 
pnedior.  § 201-309  ; Westenberg  de  caut. 
ob8g.  n.  9. 


‘ P-  39»  *»  6>  7*  % »»  * » M-  8,  9. 

* p-  39»  »>  *4.  $*>*)•  i M-  43- 
» Id.  7. 

•Id.  >3, 16. 

* M-  *3»  1 7- 
10  Id.  13, 9 xx. 
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§ 2308. 

Every  one  who  fears  damage  from  his  neighbours  building,  may 
claim  this  caution,  be  he  owner  or  be  he  in  possession  of  the  object 
which  threatens  the  damage,  by  virtue  of  a real  or  personal  right.1 
The  b . f.  possessor  alone8  cannot  claim  the  security,  because  the 
petitory  possessor  alone  has  no  right  to  it.3 

The  owner  of  the  object  is  under  the  primary  obligation,  but 
after  him,  every  one  who  has  a real  right  thereon  can  and  must 
be  challenged  to  give  security.4 

The  security,  which  can  only  be  imposed  for  a fixed  period, 
although  it  may  be  renewed  from  time  to  time,  as  circumstances 
may  require,  with  an  operative  effect  in  favor  of  and  against 
successors,5  is  due  from  the  owner,  or  b . f possessor ; and  the 
quasi  possessor  of  an  easement,  who  if  he  be  proceded  against  in 
respect  of  a work  he  has  himself  erected,  or  lyhich  to  him  belongs, 
may  give  the  plaintif  the  required  security  by  a*  simple  promise, 
wherewith  he  is  constrained  to  rest  satisfied,6  otherwise  the  defen- 
dent must  find  fidejussores , or  bail,  which  course,  where  any  doubt 
exist  as  to  the  facts  of  the  case,  is  always  adopted.7 

The  obligation  is  for  full  indemnity  from  damage  arising  by 
reason  of  the  default,  on  account  whereof  the  caution  is  required  ;8 
and  not  only  the  institution  of  the  suit  for  security,  but  even  the 
intention  to  bring  it,  but  which  has  not  been  realized  by  reason 
of  inevitable  impediments ; now  cautio  carries  with  it  absolutely 
the  effect  of  indemnifying  the  party  damaged.9 

If  the  defendent  illegally  decline  to  give  the  required  cautio,  the 
immissio  ex  primo  decreto  is  awarded  to  the  plaintif,  the  effect  of 
which  is  to  put  him  into  possession  jointly  with  the  defendent ; if 
this,  however,  have  no  effect,  he  prays  the  immissio  ex  secundo 
decreto , which  deprives  the  defendent  of  all  rights  on  the  object, 
and  confers  upon  the  plaintif  the  capacity  of  acquisitive  pre- 
scription.10 Whoso  obstructs  the  immissio , or,  being  a magistrate, 
illegally  delays  issuing  the  order  for  bail,  makes  himself  liable  to  an 
actio  in  in  factum ,u 

§ 2309. 

The  interdktum  de  cloacis 18  is  both  prohibitory — applicable  to 
private  sewers  only  in  the  first  clause — and  restoratory  as  regards 


* Id.  5,§»j  id.  13, § 5 ; Id.  18. 

* Id.  13,  § 9 i Voct.  L.  39,  t.  2,  § 4 ; 
for  the  views  of  others,  vide  Faber  conj. 
L.  2,  c.  17  j Westphal.  1.  c.  \ 237. 

* P.  j,,  t,  13,  $ 4. 

Compare  P.  39,  1,  4,  § 5,  6,  Id.  19, 
pr.,  with  P.  47,  8,  2,  $ 22. 

4 P.  39»  *»  *3»  $ ult-i  Id*  15»  Pr*  i W. 
17»  §4»  Id.  24,  § x. 

•Id.  13,  pr.  § 1 ; Id.  30,  § 1. 

▼ Id.  9,  § 4 ; Id.  22,  § 1. 


* Id.  15,  § 28,  § 305  Id.  44,pr.j  Yoet 
$ 14  § Westphal.  1.  c.  § 269. 

• Id.  9,  pr. 

»•1.  5,  pr.;  Id.  15,  § 16,  23,  33;  Id. 
44,  ^ 1;  Archiv.  f.  C.  P.  8 vol.  1 Hft 
p.  158-160;  Voet.  § 12,  ascribes  a right 
of  redemption  to  the  owner  who  wishes  to 
repair. 

11  Id.  4,  §jf  8,  9,  15,  $ult. 

l*  P*  43»  *3»  »»  Pr- 
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private  ones  in  the  second.  The  remarkable  portion  of  the  edict 
is,  that  the  usual  words,  aut  vi  aut  clam  aut  precario , are  omitted, 
because  inasmuch  as  the  cleansing  of  sewers  was  a matter  of  public 
utility,  it  was  thought  well  to  impose  upon  their  purgation  as  few 
restrictions  tas  possible. 

^uo  minus  illi  cloacam  qua  ex  adibus  ejus  in  tuas  pertinet , Terms  of  this 
qua  de  agitur , purgare , reficere  liceat , vim  fieri  veto . interdict. 

Damni  infecti , quod  operis  vitio  factum  sit , caveri  jubebo . 

%uod  in  cloaca  publica  factum  sive  immissum  habes,  quo  usus 
ejus  deterior  sit , fiat,  restituas . 

Ztaw  ne  quid  fiat  immittaturve  interdicam.1 

Cloaca  is  a hollow  place,  through  which  colluvies  flows,  and  Cloaca,  what  is. 
includes  tubus,  a soilpipe,  and  fistula , a smaller  pipe;2  and  the 
interdict  lies  to  prohibit  any  obstruction  being  offered  to  such  as 
propose  to  clean  them  out,  it  being  a question  of  public  health, 
that  they  be  kegt  in  good  repair,  since  they  emit  a pestilential 
effluvia  by  felling  in  and  becoming  obstructed. 

The  drains  in  question  must  be  from  building  to  building,  or  Must  be  be- 
pass  through  buildings,  to  be  within  the  meaning  of  this  inter-  twccn  buildings, 
diet,  and  not  abut  on  a field,  but  may  discharge  into  a public 
sewer.3  It  is  allowed  to  come  into  the  house  of  another,  and  to 
take  up  the  pavement  for  the  purpose  of  cleansing  the  drains ; nor 
is  there  in  so  far  any  case  for  a cautio  damni  infecti,  if  the  party  be 
prepared  to  restore  what  he  disturbs,  arid  a nunciatio  novi  operis 
may  be  disregarded ; security  may  be  required  against  damage  to 
the  buildings,  by  reason  of  any  work  undertaken  on  the  drains.  . 

The  second  portion  of  the  edict  refers  to  public  sewers,  and  is  Second  part  of 
resritutory,  provided  that  nothing  be  thrown  into,  public  sewers,  edict  refers  to 
which  may  tend  to  impair  their  utility;4  to  repair  and  cleanse  publ,c lcwcr*‘ 
them  is  permitted,  but  not  to  undertake  any  new  work,  or  operate 
any  change  in  them. 

These  cloaca , having  an  edict  particularly  affected  to  them,  are 
specially  excepted  in  the  edict  uti  possidetis .5 


* § 2310/ 

; The  interdict  commonly  called  after  the  initial  words  of  the  interdictum 
edict  uti  possidetis , lies  in  fevor  of  him  who  has  been  ejected  uti  possidetis, 
from  the  possession  of  a landed  estate,  or  disturbed  in  the  enjoy- 
ment thereof,  whether  as  possessor  or  dominus,  and  is  conse- 
quently retentory,  or  conservative.  Uti  ades}  quibus  de  agitur , Text  of  the 
nec  viy  nec  clam , nec  precario  alter  ab  altero  possidetis , quo  minus  ed,ct* 
it  a possideatis , vim  fieri  veto.6 

De  chads  hoc  interdictum  non  dabo , neque  pluris  quam  quanti 

' Id.  415.  4 Id.  §16. 

9 Id.  § 4,  6.  * § 2270,  $ 2310,  h.  op. 

* M-  9»  ”•  0 *’•  43j  17>  »>  f 4- 
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ea  res  erity  intra  annum  quo  primum  experiundi  potestas  fuerit 
agere  permittam . 

This  edict  separates  the  possession  from  the  property  in  the 
soil ; and  when  it  is  doubtful  which  of  the  two  contending  parties 
is  possessor,  either  may  have  recourse  to  the  interdict.1 

The  interdict  is  perpetual,*  and  requires  that  the  possession 
should  have  been  neither  by  force,  nor  clandestine,3  nor  precatory, 
from  the  adversary,  though  it  may  be  so  from  a third  party,  and 
it  does  not  extend  beyond  the  possessor. 

It  applies  to  landed  property,  or  any  part  thereof,  be  it  a divided 
or  undivided  moiety,4  and  is  competent  to  a landlord,  who  is 
impeded  in  building  upon  his  own  ground,  because  thereby  it  is 
taken  that  his  possession  is  disputed  5 5 and,  in  like  manner,  if  a 
lodger  prevent  a landlord  from  repairing  his  own  house ; but  it 
will  not  lie  where  the  house  of  one  projects  over  the  land  of 
another,  because  the  property  of  the  soil  is  in  the  one,  and  that 
of  the  house  and  of  the  superficies  in  the  other  party  ;6  but  if  an 
apartment  project  over  the  land  of  another,  in  which  one  dwells 
as  dominus,  the  interdict  lies  against,  but  not  bj  him,  because  the 
superficiary  right  always  yields  to  that  of  the  soil.  * 

Creditors  put  into  possession  rei  conservanda  causa  are  not  to 
be  looked  upon  as  possessing  so  as  to  give  them  the  benefit  of 
this  interdict. 

The  interdict  goes  for  the  Computed  value  of  the  retention  of 
thepossession.* 

This  interdict  is  available  as  between  fructuaries,  even  where 
one  defends  the  usufruct,  and  the  other  the  possession ; in  like 
manner  where  the  one  defends  the  usus^  and  the  other  the  fructus . 

It  is  not  granted  with  respect  to  sewers,  clearly  because  there  is 
a special  interdict  affected  to  them.8 

In  summa,  then,  it  lies  for  the  retention  of  an  immoveable  thing, 
and  of  such  right  as  savors  of  the  realty,  possessed,  or  quasi  pos- 
sessed, at  the  time  of  the  suit,  neither  forcibly,  clandestinely,  nor 
petitorily  against  the  disturber,  for  the  retention,  the  id  quod 
interest , and  cautio  de  non  amplius  turbando . 


§ 2311* 

The  interdictum  de  migrande  refers  exclusively  to  urban  lodgers, 
inquilini , as  distinguished  from  coloni. 

Si  is  homo , quo  de  agitur , non  est  ex  his  rebus , de  quibus  inter  test 
actorem  convenit , w/,  qua  in  eam  habitationem , qua  de  agitur , intro- 
ducta , importata , ibi  nataj  factave  essent , ea  pignori  tibi  pro  meruit 


>Id.*3. 

! f-  43>  *7.  1»  $ 5- 

3 Id.  $ 9. 

4 Id.  *7. 


4 Id.  3,  § 2. 

«Id. 

7 Id.  § ii. 

' P-  43»  *3.  $ *3°9»  *>•  °?- 
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ejus  habitationis  essent , sive  ex  his  rebus  est,  et  ea  merces  tibi  soluta , 
eave  nomine  satisfacta  est,  aut  per  te  stat , quo  minus  solvatur,  ita 
quo  minus  ei,  qui  eum  pignoris  nomine  induxit , inde  abducere  liceat , 
vitnfieri  veto.1 

This  being  a matter  of  extraordinary  cognizance,  this  edict  is  of 
unfrequent  use. 

The  lodger  may  appeal  to  this  interdict  provided  he  have  paid  his 
rent,8  or,  if  not  then  due,  is  ready  and  willing  to  pay  it  up  to  the 
end  of  his  term,  unless  thefe  be  some  special  convention  engaging 
him  to  finish  the  year ; and  so,  where  the  contract  consists  in  a 
lease  for  years.  The  principle  upon  which  this  goes  is,  that  all 
the  house  contains  is  tacitly  pledged  to  the  landlord-^- that  is  to 
say,  t^e  landlord  has  his  lien,  and  therefore  thegoods  are  subject 
to  his  claim  until  discharged  by  payment.  V The  origin  of  the 
landlord's  lien  is  clearly  that  the  rent  is  a commutation  for,  and 
represents  the  profit  of  the  crop,  which,  of  course,  with  the  soil, 
belongs  to  the  owner,  and,  as  an  urban  property  produces  no 
fruits,  the  furniture  is  allowed  to  supply  the  place,  a rule  which 
reflects  on  rustic  property  where  the  forming  instruments  are  sub* 
ject  to  the  landlord's  lien. 

The  edict  even  applies  where  the  goods  are  not  those  of  the 
lodger,  si  pignoris  nomine  inducta  sunt . 

This  interdict  lies  utiliter  where  the  lodging  is  gratuitous, — upon 
what  principle  it  is  difficult  to  see ; also,  where  the  things  have 
been  lent,  let,  or  'deposited  with  the  lodger,4  probably  on  the 
ground  of  their  being  security  for  taxes,  which  the  landlord  does 
not  remit  to  his  tenent,  though  he  remit  him  his  rent.5 

Semble , it  lies  utiliter  for  furnished  lodgings. 

The  interdict  is  perpetual,  lying  in  favor  of  and  against  suc- 
cessors. 


% 2312. 

The  interdictum  Salvianum  differs  from  the  de  migrando  in  its 
application  to  a pradium  rusticum.6  The  words  of  the  interdict 
are  not  given,  but  its  effect  is  to  give  the  party  possession  of  the 
moveables  which  a former  had  brought  into  the  form,  and  upon 
which  he  had  granted  a right  of  hypothek  as  security  for  the  rent.7 

The  quasi  Salvianum  extended  the  principle  to  other  hypothe- 
carian  creditors,  but  only  as  against  the  person  by  whom  the 
hypothek  had  been  constituted.8 


* Id.  $ 1,  4. 

•M.4  5- 

•Id.  1,4  35  Id.  a. 

5nc 

•Thib.  Syst.  d.  P.  R.  § 816 ; P.  43, 
33»  i>  Pr* 

1 I.  4,  15,  $ 3 ; C.  8,  9,  1 i Hopfner 
comm.  4 XZI4>  Meissner,  § 44$  I.  T. 


Carrach  obe.  quaed.  ad  interd.  Salr.  Hal. 
1774;  I.  L.  £.  Piittmann  de  Interd. 
Salv.  Lips.  1773  > Thib.  Abh.  im  Arch.  f. 
C.  P.  11  vol.  3 Hft.  n.  15;  Hepp.  in 
L.  A.  L.  Z.  1832,  p.  632-636;  varying, 
Zimmem  in  Linde  Zeitschr.  1 Hft.  p.  54- 
56 ; Huschke  Stud.  I vol.  n.  4. 

• Schmidt,  v.  d.  KJ.  & Einr.  4 174* 
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Some  jurists  add  to  this  an  interdictum  ex  L.  iii . C..de  pignor.f 
when  the  debtor  has  allowed  the  creditor  to  take  possession  of 
the  pledge  in  default  of  payment  in  virtue  of  a pactum  de  in- 
grediendo : it  is  true,  that  in  such  case,  he  takes  possession  of  bis 
own  right ; but  should  the  debtor  oppose  him,  he  must  still  apply 
for  judicial  aid  to  give  the  contract  effect,1 2 * *  and  the  question  which 
then  arises  as  to  the  mode  in  which  he  is  to  make  such  assistance 
available,  is  clearly  by  means  of  this  interdict. 

In  order  to  recover  possession,  he  has  a remedy  by  the  inter- 
dictum unde  vi  and  the  actio  spolii ; 3 and  for  retention  of  possession, 
by  the  interdicts  uti  possidetis  and  utribif  or  by  the  quod  vi  aut  clam 
and  de  precario  ,5  and  lastly,  by  the  novi  operis  nuntiatio  fi 

The  difference  between  this  interdict  and  the  actio  hypothecaria 
consists  chiefly  therein, — that  by  this  interdict  the  plaindf  prays 
that  the  possession  of  the  hypothek  be  granted,  by  the  action,  that 
the  right  be  recognized.  The  actio  Serviana  lies  against  the 
possessor,  the  Salvian  and  quasi  Salvian  interdict  against  the  debtor 
only.  Si  te  non  remittente  pignus  debitor  tuus  ea^  qua  tibi  obnoxia 
sunty  venum  dedit : integrum  tibi  jus  est  ea  per  sequi  y non  inter- 
dicto Salviano  (id  enim  tantum  modo  adversus  Conductorem  debi- 
toremve  competit),  sed  Serviana  actione  J Si  colonus  res  in  fundum 
duorum  pignoris  nomine  intulerit , ita  ut  utrique  in  solidum  obligata 
essent y singuli  adversus  extraneum  Salviano  interdicto  recte  expe- 
rientur : inter  ipsos  vero,  si  reddatur  hoc  interdictum  possidentis 
conditio  melior  erit.B  The  extraneus , as  a contrast  to  the  inter 
ipsos  veroy  &c.,  points  at  the  colonus  5 and  if  we  will  thereby  under- 
stand a third  possessor,  he  can  be  no  other  than  he  who  acquired 
the  .object,  with  the  knowledge  that  the  right  of  pledge  attached 
on  it,  or  one  who  held  by  no  title  at  all.9 

On  application  for  the  interdict,  presumptive  evidence  is  held 
sufficient  for  summary  interference,  whereas  the  Servian  action 
requires  strict  formal  proof ; 10  and  the  plaintif  must  submit  to  all 
the  rules  of  an  ordinary  action,  to  all  the  defendent’s  exceptions, 
and  admit  those  included  under  the  very  extensive  term  of  altioris 
indaginis .lI * 


1 Puf.  t.  2»  obs.  62  5 Strubert  2 vol.  32 
Bed.  3 vol.  Bed.  57. 

* Conner  Handb.  d.  Proc.  4 vol.  n.  551 
§ 38,  not.  b. 

* p-  +3»  l6>  »>  § 9- 

* P-  «3»  7»  35.  % »• 

* P-  43.  *6 7 *»  6>  $ u*t-  > P-  43.  *4»  ««. 
§ 14- 

•P.39,1,9. 

7 This  is  at  least  the  more  correct  view, 

according  to  C.  8,  9,  1 5 contra  Cuj.  5, 

obs.  c.  24;  Fachinaeus  controv.  jur.  lib. 

8,  c.  92  5 Pcstler  diss.  de  Salv.  Interd. 

utili  advers.  quemeunque  rer.  oppignorat. 

possessorem  competentem,  Walch  con- 


trov. p.  729,  ed.  3 5 Eneleben  de  pign. 
p.  247. 

,p-  43*  33*  i>  § i>  Berger  diss.  de 
Salv.  interd.  th.  10;  Water  obs.  G.  R. 
1,  14;  Boebmer  praefat.  ad  Biess.  § 12, 
n.  p.  in  Ex.  ad  P.  tom.  1,  p.  75  5 ct  in 
tract,  de  act.  sect.  2,  c.  3,  § 103  5 CocceS 
jur.  controv.  tit.  de  Salv.  interd.  Ptittmann 
diss.  de  Salv.  interd.  6,  p.  34;  Baumann 
ex  2,  D.  Gord.  Lips.  1793  ; Miiller  ad 
Levser  obs.  8 57. 

• Westphal.  v.  Pfaudr.  $ 282,  sq. 

10  Schmidt  1.  c.  § 491  j Westphal.  1.  c. 
$ 270,  sq. ; Faber  err.  pragm.  6,  5,  fin. 

11  Leyser  sp.  51 1,  n.  1,  2. 
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§ *3«3- 

The  interdictum  utrubi  applies  to  moveable  objects  in  the  same 
way  in  which  the  uti  possidetis  does  to  immoveables. 

Utrubi  hic  homoy  quo  de  agitur  majore  farte  hujusce  anni  fuit , 
quo  minus  is  eum  ducat , vim  fieri  veto.1 

The  same  condition  applies  to  this  as  to  the  interdict  uti  possi - 
detis y viz.,  that  the  possession  be  nec  vij  nec  clamy  nec  precario  ab 
adversario.  The  question,  however,’  originally  was,  who  had  been 
the  longest  time  in  possession  during  the  year  then  last  past  ? In 
Justinian’s  age,  however,  the  question  was,  who  was  in  possession 
at  the  time  of  the  litis  contestatio  ?2 *  The  defendent  is  he  who 
commits  the  grievance  complained  of,  but  which  does  not,  how- 
ever, attach  upon  his  heir. 

The  prayer  is  for  prohibition  of  further  disturbance  and  in- 
demnity, and  cautio  de  non  amplius  turbando .s 

Upon  the  defendent  proving  his  exception,  that  the  plaintif 
possessed  aut  viy  aut  clam , aut  precario , with  regard  to  his  adver- 
sary,4 which,  under  circumstances,  can  be  strengthened  by  the 
defendent  proving  that  he  had  a more  antient  or  better  possession, 
the  positions  of  the  parties  are  reversed,  and  the  plaintif  must 
suffer  judgment.5 

The  exception  of  limitation  is  in  this,  as  in  all  the  interdicts  in 
the  book,  for  the  nonce  ^disregarded. 


§ 2314. 

Injunctions  in  England  supply  the  equitable  element  deficient  in 
the  strictum  jus  or  common  law.  They  are  mandatary  when  they 
direct  something  to  be  done,  or  prohibitory  when  they  forbid  any- 
thing. Thus  they  are  mandatary  to  demolish  a work  begun,  or 
to  inforce  the  specific  performance  of  a contract  or  trust,6  in 
which  case  they  are  also  restitutory  for  the  return  of  a specific 
object  5 or  they  are  prohibitory,7  as  forbidding  a man  from  selling 
that  in  which  another  has  an  exclusive  right,  or  doing  an  act  un-. 
dertaken  not  to  be  done. 

The  proceding  is  summary,  the  injunction  being  granted  to  the 
plaintiff  ex  parte , and  in  an  interlocutory  manner,  with  com- 
petency to  the  defendent  to  move  to  dissolve  it. 

The  maxim  of  injunction  is,  that  they  must  be  applied  for 
speedily,  an  user  implying  tacit  consent. 

Disobedience  of  an  injunction  is  a contumacy  punished,  ex 
officio , by  imprisonment. 


1 P-  43»  31»  Pr*  $ 1 » I-  4»  *5»  h 4* 

* P.43,  17,  1,$  i,43  W*  3*fc8- 

* P.  43,  17,  1,  pr. ; Id.  3,  S “It* » P.C. 
Conradi  cautio  de  non  ampl.  turb.  in 
jtftdk.  poss.  usu  fori  recepL  Helmst.  1737. 

4 P-  43»  >7»  ».  ft-  § 5. 9 > M-  3»  Pr- 


* X.  2,  19,  9 ; Langenn  & Kori  Eriirt. 
2 toI.  n.  2ij  Bayer  sum.  Proc.  2 Aufl. 
p.  184-8  $ Bolley  verm.  jur.  Aufs.  1 vol. 
n.  9. 

• Adams  on  the  doctrine  of  equity,  185. 

7 Drury  on  injunctions. 


Interdictum  de 
utrubi. 

Text  of  the 
interdict. 

Requirements^ 


Prayer. 

Defendent  suc- 
cedes in  proving 
his  exception. 


Limitation  dis- 
regarded in 
interdicts. 


Injunctions  in 
England  are 
mandatary,  or 
restitutory  and 
prohibitory. 


Digitized  by  v^ooQle 


5«4 


THE  ROMAH  CIVIL  LAW. 


The  more 
ancient  proces 
reviewed. 


Decline  of  the 
practice  of  per- 
sonal citation  bp 
the  plaintiff. 


TITLE  XIV. 
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§ *3*5- 

We  have  shewn  in  another  part  of  this  volume  the  steps  which 
were  necessary  up  to  the  period  at  which  a change  took  place  in 
the  more  ancient  mode  of  proceding  in  order  to  bring  the  suit  to 
issue.1  By  the  lex  JEbutia  many  of  these  were  simplified ; and 
we  find  that,  at  that  period,  the  mode  of  proceding  was  for  the 
plaintif  to  cite  the  defendent  before  the  praetor,  by  the  process 
called  vocatio  in  jus7  or  personally  calling  upon  him  then  and 
there  to  procede  to  the  forum  with  him,®  and  give  sureties, 
termed  vindices , for  his  appearance  on  a certain  day,  litis  contestare 
— that  is,  to  plead  and  settle  the  issue  to  be  tried  ; which  done,  if, 
On  the  way,  no  transactio  or  compromise  or  settlement  took  place, 
the  defendent  was  free  on  giving  security  until  the  time  appointed, 
provided  the  praetor  granted  him  an  action ; and  when  the  day 
arrived,  he  had  to  appear  again  and  contest  the  issue. 

§ 23l6- 

The  practice  of  thus  personally  citing  the  defendent  continued 
to  be  used  until  a comparatively  late  period  of  the  Roman  history ; 
for  we  find  it  still  practised  in  the  age  of  Gellius,3  with  certain 
modifications  with  respect  to  persons,  time,  and  place,4  introduced 

1 i 2007,  h.  op.  4 Gaius  4»  $ 46,  § 183  ;P.i,  4,  »-*, 

• $ aoio,  h.  op.  12,  13,  22,  23,  245  I.4,  16,  $ 3. 

3 N.  A.  13,  13;  C.  2,  2,  1,2,  3. 


Digitized  by 


Google 


MOD.  PROCED.  IN  CAUfi.  CIV. — SATISDAT.  585 

by  the  edict  and  legislation,  and  by  the  substitution  of  the  ordinary 
security  in  place  of  the  ancient  vindex .l *  It  became  the  practice 
of  the  parties  voluntarily  to  dispense  with  this  formality  by  entering 
at  once  into  the  vadimonium , which  was,  otherwise,  the  second 
step  in  the  procedings,  whereby  they  undertook  to  appear  in  court 
on  a certain  day,*  and  which  we  mid  in  the  Pandects,  under  the 
terms  satisdatio  or  stipulatio  in  judicio  sistendi  causa  factum . Thus 
the  former  unceremonious  proceding  of  dragging  a reluctant  de- 
fendent into  court  was  deferred  at  least  until  default  was  made  on 
this  process.3 

In  the  municipalities,  where  the  matter  was  of  Roman  cogni- 
zance, the  magistrate  decreed  a vadimonium  for  appearance  of  the 
defendent  there,  and  proceded  to  a judicium  recuperatorium  in  case 
of  contumacy,4  or  in  that  of  absence  or  keeping  out  of  the  way,  to 
issue  an  immissio  in  bona  or  distringas  on  defendant’s  goods  to 
compel!  his  appearance.5 


§ 23*7- 

Under  Marcus  Aurelius  certain  modifications  were  introduced 
with  respect  to  the  mode  in  which  the  process  was  commenced, 
in  addition  to  the  vadimonium , which  was  still  admissible.  The 
citation  was  effected  by  a simple  litis  denunciation  giving  notice  of 
the  action  intended  to  be  brought,*  which  may  be  aptly  compared 
to  serving  a writ,  in  which,  until  lately,  the  form  of  action  was 
retired  to  be  stated. 

Constantius  directed  that  this  should  be  done  before  a president 
m tbe  provinces,  or  before  some  authority  having  the  right  of 
public  notation and  thenceforth  such  was  undoubtedly  the 
general  practice.  From  the  time  of  such  denunciation  the  pro- 
cedings began  in  court.6  Notwithstanding  !this  improvement,  it 
was  found  that  even  this  mode  of  proceding  led,  m its  practical 
working,  to  complications  which  it  was  advisable  to  shorten,  con- 
sequently certain  actions  were  first  exempted  from  its  operation, 
and  it  became  ultimately  the  universal  practice  to  open  the  case  at 
once  before  the  competent  authority,*)  leading  in  the  sequel  to  the 
total  disuse  of  the  denunciation  which  is  therefore  intirely  omitted 
in  Justinian’s  compilations  and  legislation. 


§ *3l8- 

Thenceforward  the  suit  commenced  by  a simple  judicial10  delivery 


1 P.  2,  6,  I,  a ; P.  a*  E,  1,  a,  5, 
i * i $>  § 1 ; P-  a*  4,  1,  § 3 5 

P.  a,  4, at. 

* Cic.  pro  Tull,  ao  5 pro  Qgint.  5,  6. 

* **»•  *«*■*.  J.  36-37.  T+-7** 

4 CSc.  pro  Quint.  19  ; Game  3,  $ 7S3 

P.  a,  4,  19  ; 4a,  4,  7,  $ 1 k 13. 

*a  Wm.4,39,^3. 

VOL.  III. 


6 Aur.  Victor  de  Caesar.  16. 

^ C.  Th.  a,  4,  a. 

8 Symroach  episL  io9  5a;  C.  Th.  2, 
4 >4- 

9 C.  Th.  a,  4,  6,  tabellionis  jus  notarial 
rights. 

10  Consult,  vet.  jurisconsult.  6;  C.  7, 

3- 

4 F 
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to  the  defendent  of  a libellus , signed  by  the  plaintiff,  containing  a de- 
scription of  the  ground  and  object  of  the  action  to  an  executor 1 or 
officer  of  the  court,  accompanied  by  a verbal  or  written  citation  to 
appear;2  %and  all  the  operative  effect  and  principles  of  the  older 
law  of  vocatio  in  jus  and  editio  actionis  were  transferred  to  this  pro- 
cedure.3 Hereupon  the  defendent  was  obliged  to  deliver  a written 
acknowledgment  or  receipt  within  a certain  period,  granted  to  him 
in  this  behalf,4  and  give  bail  for  his  appearance  and  the  defense  of 
the  suit,  usually  by  bondsmen,  but,  under  certain  circumstances, 
by  an  Undertaking  on  oath  or  even  by  a simple  promise.5 

No  security  was  henceforth  required  for  abiding  by  the  sentence 
when  the  suit  was  not  prosecuted  by  attorney.6  The  executor 
became  personally  responsible  for  the  corporal  custody  and  pro- 
duction of  the  party  foiling  in  security.7  The  remaining  details, 
having  reference  to  the  introduction  of  the  parties  and  preparation 
of  the  suit  for  trial,  were  referred  to  the  proper  department  of 
office  of  the  court.8 


§ »3*9* 

On  expiry  of  the  term  fixed,  the  plaintiff  opened  his  cause  of 
action  in  detail  without  any  question  of  a formula , such  having 
been  abolished  under  Constantius,9  and  a free  discretion  left  to  the 
judge.  Practically,  however,  the  ancient  distinctions  and  names 
of  the  actions  were  preserved  ; but  the  previous  steps  respecting 
the  prayer  of  an  action  were  all  that  remained  of  the  formula , until 
Theodosius  II.  abolished  even  this.10 

If  the  defendent  confessed  judgment  in  an  action,  all  the  incidents 
of  the  judicial  confessio  came  into  operation  ;n  but  if  he  traversed 
it,  the  legal  debate  commenced  : henceforward,  then,  this  was  the 
stage  in  the  suit  which  corresponded  with  the  older  litis  con- 
testatio^  and  whence  its  operative  effect  dated.12 


§ 2320. 

The  old  litis  contestatio  was  a judicial  controversy  before  the 

fraetor  for  the  purpose  of  settling  the  issue  to  be  tried,  which 
estus  thus  describes, — Contestari  litem  dicuntur  duo  aut  plures 
adversarii , quod  ordinato  j u dicio , utraque  pars  dicere  solet , testes 
estote ; and  Gellius  alludes  to  it  as  judicium  acceptum  contestatum .u 


1 1.  4, 6,  $ 24. 

* C.  12,  1,  17,  § i ; Nov.  123,  8. 

* I-  4»  »6,  $ 3 5 C.  *,  *,  4- 

* Not.  53,  3 j C.  a,  15,  I. 

‘Not.  si,  3,  pr.  § *5  I.  4,  II,  4 4; 
C.  3.  2,4,4  i;  C.  i*>  *,  >7i  C.  1,  3, 
*5,  4 1 i Id-  33»  4 3 i P-  *»  *»  to»- 

* I-  4,  '1,4  >.  *5  4 *035»  !»•  op- 

7 C.  3,  2,  1 ; for  exceptions,  C.  10,  52, 
6;  Nov.  134,9;  Nov.  151,  1. 

* C.  Th.  1,  16,  7 ; C.  2,  8,  7,  § 6 ; 


Nov.  82,  7,  § 1 ; Joan  Lydus  de  magistral. . 
3,  20. 

* C.  2,  58,  1. 

10  C.  2,  58.  a. 

11  P.41,  a;  C.  7,  59. 

,a  C.  Th.  4,  14,  1,  § 1 ; C.  3,  x,  M* 

§ x ; C.  3,  9,  x. 

Festus  N.  A.  5,  10;  Bethmann-HoD- 
weg  in  yriib.  Zeitsch.  J.  Rechtswisscn* 
■chaft  5*73. 
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The  great  dispute  respecting  the  litis  contestatio  is,  whether  it 
was  a formal  contract1  or  not.  The  question  arises  out  of  the 
operation  which  it  clearly  had  in  perpetuating  the  action  j2  for 
if  the  suit  had  not  arrived  at  this  stage,  and  the  plaintiff  or  defen- 
dent died,  the  suit  abated  \ if,  on  the  contrary,  the  litis  contestatio 
had  taken  place,  the  matter  in  dispute  passed  to  heirs : 3 * it  ceased, 
in  fact,  to  be  a chose  in  action,  and  acquired  a certain  consistency 
and  reality.  That  it  contained  a novation  is  clear,  because  the 
original  cause  of  action  was  superseded  by  a new  contract.  Some 
commentators  endeavor  to  prove,  that  a new  contract  was  for- 
mally entered  into,  per  as  et  libram , which  is  going  too  far.  The 
true  state  of  the  case  may,  however,  be  inferred  from  the  form  in 
which  it  was  entered  into. 

The  litigant  parties,  according  to  the  ancient  form,  being 
present  before  the  praetor,  the  one  orally  declared  his  claim  on  the 
other,  as  has  been  seen  under  vindication  commencing  with  aio  te. 
See.  This,  the  defendent  traversed : the  plaintiff  then  tendered 
the  wager  at  law,  termed  sacramentum , and  in  later  times  the 
sponsio , that  so  and  so  was  the  fact ; witnesses  were  invoked  in 
support  of  these  allegations,  and  the  issue,  originally  at  once  heard 
by  the  same  magistrate,  was  then  curtly  reduced  to  writing,  and 
sent  down  to  a judge  to  try.  It  is  clear,  then,  that  a novation 
took  place,  because  the  value  of  matter  in  dispute  was  commuted 
for  the  penal  sum.  The  legal  question  was,  as  it  were,  already 
tried,  and  the  fact  alone  remained  to  be  ascertained. 

A novation5  then  taking  place,  when  the  claim  was  a personal 
one,  before  a legitimum  judicium  or  by  a formula  in  jus  conceptum ; 
such  novation  naturally  revived  the  right  of  action  from  that 
moment,  and  formed  a new  starting  point  of  time  whence  the 
limitation  had  to  run. 

The  operation  of  the  novation  was  in  this  case  direct,  but 
indirect  when  the  action  was  sub  imperio , — for  the  recovery  of  a 
real  right,  or  simply  by  a formula  in  factum  concepta ; in  which 
case  the  exceptio  rei  judicata  of  judgment  recovered,  or  in  judicium 
deducta  of  retraxit  was  available  as  an  answer. 

The  judicium  assigned  on  a litis  contestatio  had  sufficient  reality 
to  be  transferable  to  another  party  when  circumstances  required  it.6 


§ 2321. 

Walter,  at  once  an  accurate  and  judicious  author,  can  find  no 
authority  for  the  mode  in  which  this  judicium  was  transferred  to 
another  party,  although  it  was  clear  that  it  could  be  so ; we  are 


1 Mayer  lids  contestatio,  Stutt.  1830 

(Sav.  Zeitsch.  7,  231). 

* Puchta  Inst.  2,  § 172. 

s P- 17. 7»  M « ; P-  ♦»>  »*.  *4»  p- » 

P.  46,  *,  *9  i P.  50,  17,  *7,  139,  pr. 


4 § 2027,  h.  op. 

* P.  46,  2,  29 ; Frag.  Vat.  263. 
e P-  3»  3»  x7>  27»  46,  pr. ; V.  4,  3,  7, 
§9»  p*  5»  h 57»  P-  9»  4»  *5  > P-  40» 
12,  24,  §4}  Paul  R.  S.  5,  1,  § 5. 
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reduced,  therefore,  to  surmise,  that  there  can  have  been  no 
more  difficulty  in  transferring  this  novated  contract  to  another 
person,  than  in  any  other  contract  by  stipulation  or  by  a sponsio ; 
nor  is  the  difficulty  greater  in  granting  a right  of  action,  than  in 

f granting  any  other  incorporeal  right,  such  as  an  easement,  or  the 
ike.  There  is  no  doubt  that  these  transfers  were  very  frequent, 
were  abusively  conducted  and  degenerated  into  that  speculation, 
termed  in  England  champerty,  because  we  find  at  a subsequent 
stage  of  the  Roman  history  provisions  restraining  the  transfer  of 
suits  to  a more  powerful  adversary.1 


§ 2322. 

On  the  conclusion  of  the  pleadings,  as  has  already  been  seen, 
the  magistrate,  in  the  age  of  the  Ugh  actiones , at  once  assigned  the 
judex  i but  after  the  passing  of  the  Ux  Pinaria , a delay  of  thirty 
days  was  fixed  for  this  purpose,2  nor  was  any  alteration  made  on 
the  modification  introduced  by  the  formular  process.3  The  prae- 
tor drew  up  the  formula  at  his  leisure,  during  this  intervening 
time,  and  at  its  expiry  the  judex  was  named,  and  the  litis  con- 
testatio put  into  operation  before  the  judicium  thus  constituted. 

This  must  have  been  the  time  at  which  the  cautio  judicatum 
solvi  was  required  to  be  put  in,  in  cases  in  which  it  could  be 
demanded.4 


§ 2323. 

The  mode  in  which  the  judex  or  arbiter  was  appointed  before 
the  changes  of  the  later  imperial  period  have  already  been  men- 
tioned.5 The  sequence  of  practice,  before  the  album  judicum 
was  established  under  Augustus,  appears  to  have  been  that  the 
parties  had  a certain  influence  in  the  appointment  of  the  judex , 
under  the  control  of  the  presiding  magistrate,  of  which  they  were 
probably  practically  deprived  on  the  institution  of  the  album , 
which  accounts  for  the  increase  of  arbitrary  actions. 

The  judicium , being  a munus  publicum , could  not  be  rejected 
without  sufficient  cause  shewn,6  or  their  incompetency  proved/ 
as  in  the  case  of  tutors. 

These  judges  of  matters  of  fact,  were  sworn  to  adjudicate  ex 
animi  sentential  on  the  altar  called  puteal  Libonis , and  this  done, 
they  proceded  to  hear  the  cause  in  due  course. 

If  the  praetor  granted  no  time,  called  a dilatio , for  the  purpose 


1 S 1758-9» h-  °P- 

* Gaius  4,  § 15,  iS  j (Ascoft.)  in  Verr.  1, 

I,  o,  p.  164}  Ordl.  §'1995,  §(2011,  h.  op. 

• Serf,  ad  JEn.  6,  431. 

4Gaiut4,§  15,  88-91,  96-101;  I.4, 

II,  § i ; Cic.  pro  Quint.  7,  8. 


*§2167,  h.  op. 

6 P.  de  vacat  1 pr.  $ a ; Suet.  Claud. 
15  $ Flin.  Epist  10,  66. 

7 P.  de  jud.  39 ; P)tn.  i.  c.  3,  xo. 

8 Cic.  pro  Ffacc.  16  ; Id  Acad.  Quest 
4.475  C.  2,  59,2,52. 
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of  getting  together  the  necessary  proofs,  or  on  other  sufficient 
grounds,1 *  the  third  day,  dies  perendinus^  was  fixed  for  the 
judicium , or  trial ; the  case  was  then  opened  before  the  judex 
shortly,3  and  afterwards  debated  at  length  $ speeches  were  made 
on  either  side,  after  which  witnesses4 * *  were  adduced  in  support  or 
against  the  case. 

This  is  the  general  view  of  the  action  at  that  time,  up  to  a 
certain  point ; we  now  come  to  the  details. 


§ 2324. 

First,  then,  the  litigant  parties  and  their  respective  advocates 
having  taken  the  oath  of  calumny,®  by  which  they  asseverated  that 
they  believed  they  had  a just  cause  of  action,  which  they  would 
conduct  fairly ; the  patrons,  or  counsel,  retained  for  that  purpose, 
opened  the  case  shortly,  which  was  termed  causa  conjectio , or  col- 
lectio;*  thus  Gaius,7 — anf equam  apud  eum  causam  perorarent , sole- 
bant breviter  ei  ( judici ) et  quasi  per  indicem  rem  exponere:  qua 
dicebatur  causae  collectio,  quasi  causa  sua  in  breve  coactio;  this 
would,  in  England,  be  termed  opening  the  case,  which,  according 
to  die  old  system  at  nisi  prius > while  the  Roman  system  was  still 
in  force,  ana  the  restoration  of  which  may  be  expected,8  was  short, 
not  detailed,  as  at  present,  but  simply  adapted  to  shew  the  points 
upon  which  the  plaintiff  would  rely,  and  the  line  of  defense  the 
defendent  would  adopt 

This  was  followed  by  the  peroratio ,0  or  set  speeches,  in  which 
arguments  were  adduced,  and  eloquence  displayed,  and  it  is  such 
speeches  that  have  come  down  to  us. 

These  speeches  of  the  advocates  were  clearly  made  before  the 
examination  of  the  witnesses,10  and  before  the  proofs  which  could 
be  brought  to  bear  on  either  side  were  brought  forward,  in  the 
management  of  both  of  which  the  respective  counsel  displayed 
their  ingenuity  in  the  mode  in  which  they  put  the  questions  in 
chief,  or  conducted  the  cross-examination.11  It  is  erroneous  to 
suppose  that  the  witnesses  were  examined  before  the  peroratio ,** 
or  set  speeches ; on  the  contrary,  the  practice  was  identical  with 
that  now  followed  in  England  in  that  respect. 


1 P.  a,  1»,  7,  10 1 P.  5,  i,  36,  pr.  5 
Id.45,pr.;  C.  3,  11,  1-4. 

* Gains  4,  § 15  ; Cic.  pro  Mursena,  12  $ 
Festus  ▼.  res  comperendinata,  Geli.  N.  A. 
so,s,4. 

* Geli.  N.  A.  5,  10  (Ascon.)  in  Verr. 
I,  o,  p.  164,  Ortll.  5 P.  50,  17,  1 5 

Collectio,  Galas  4,  $ 15, 

4 Eecker  de  testium  ratione.  Tutici 

2842. 

4 Cic.  pro  Rose.  com.  1 ; § 233$,  h.  op. 

4 Appian.  de  bell.  civ.  1,  74;  P.  50, 

17.  1. 


7 Gains  4,  $ I5. 

8 Second  report  of  common  lav  com- 
missioners. 

» Geli.  N.  A.  5, 10. 

10  Ck.  pro  Quint,  fr.  14$  0.  Titioi  *p. 
Macrob.  Sat.  2,  12. 

11  Quintii.  Inst  Orat.  3,  7. 

18  Walter  1.  c.  § 695,  n.  43,  proves  Fer- 
rat.  Ep.  1,  3,  in  error,  upon  the  ground 
that  in  the  case  he  cites,  Cic.  pro  Caxin.  9, 
10,  because  it  was  held  after  an  ampliatio 
or  adjournment. 
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It  being,  however,  found  necessary  to  restrain  the  prolixity  of 
oratorical  display,  the  lex  Poppeia  was  introduced,  giving  the 
judge1  discretion  to  determine  the  number  of  water  glasses,  clef- 
sydra,  which  each  orator  should  be  allowed,8  and  which  often 
extended  to  as  many  as  six,  a system  found  to  work  well  in  the 
United  States  of  America. 

After  the  termination  of  the  speeches,  the  chief  points  were 
recapitulated  in  an  altercatio , consisting  in  question  and  answer,’ 
and,  in  conclusion,  the  judgment  was  delivered. 

When  the  judicium  was  composed  of  many  persons,  the  majority 
of  votes  decided  ;4  but  if  the  question  did  not  come  out  clear,  the 
case  was  adjourned,  ampliata , once,  or  oftener,  as  was  found 
necessary,5  and  such  ampliationes  were  termed  secunda  and  tertia 
actio . The  judgment,  too,  must  be  pronounced  orally,6  but  was 
usually  first  reduced  to  writing,  and  read  off  from  the  tablets.7 

No  security  for  appearance  before  the  judex  was  required  ;• 
indeed,  it  was  superfluous,  because  if  the  defendent  neglected  to 
appear,  he  was  denounced,  or  cited  verbally,  or  in  writing,  by  an 
edictal  citation  publicly  displayed  three  several  times;®  where- 
upon, if  he  still  did  not  appear,  the  suit  proceded  in  his  absence, 
and  a legal  sentence  was  pronounced.10  The  cautio  judicatum 
sohiy  when  required  and  given,  was  considered  of  itself  sufficient 
in  the  stead  of  appearance  at  the  trial.11 


§ 2 3325- 

We  now  come  to  consider  the  question  of  witnesses.  It  is 
clear  that  these  were  present  in  open  court,  and  heard  all  the  pro- 
cedings.  In  later  times  this  locality  was  termed  secretarium , which 
has  by  some  been  erroneously  supposed  to  mean  a secret  place, 
but  the  signification  of  which  is  clearly  that  part  of  the  court 
near  the  judges,  in  which  the  protocollists  or  secretaries  sat  sept- 
gatim , together,  but  apart  from  them — in  short,  in  this  sense,  it  is 
exactly  equivalent  to  a witness-box,  whence  questions  could  be  put 
to  them  by  judge  or  advocates  at  any  moment.  A misinterpretation 
of  this  word  induced  the  mediaeval  practice  of  keeping  the  wit- 
nesses out  of  court,  which  is  often  done  in  England  by  order 
of  the  judge,  on  the  application  of  counsel,  when  it  is  suspected 


1 Plin.  Ep.  x,  23,  2,  II  (4,  9),  6,  2; 
Ck.  Orat.  3,  34.  In  old  pulpits  in 
England,  and  very  often  abroad,  the 
hour-glass  remains  conspicuously  at  the 
right  hand  of  the  preacher  on  the  pulpit 
rail.  . 

* Cic.  Rose.  Com.  init.  Geli.  N.  A. 
14,  2. 

3 Quintii.  1.  c.  6,  4. 

* V«l.  Mix.  7,  7,  1}  P.  4*,  1,  36, 
3*,  pr. 

4 Cic.  pro  Flacc.  20,  pro.  Care.  2,  33 


(Ascon.)  in  Verr.  2,  1,  9 5 OrelL  P.  41* 
1,  36;  Geli.  N.  A.  14,  2. 

4 C.  7»  44»  *• 

7 Suet.  Claud.  15  ; Orelli  inter,  t s, 
i).  3671 ; Gruter  inscr.  p.  209,  n. 
Spangenberg  tabul.  n.  Sx,  give  instances. 

• Ascon.  in  Verr.  a,  x,  9,  p.  164»  0"^* 

» Paul.  R.  S.  5.  5 a,  S T,  P-  5. ».  “• 
72;  P.40,  5, 26,^9;  C.  7,  43» 7» 9* 

10  Cic.  in  Verr.  2,  17;  P.  5,  1»  73* 
Paul.  R.  S.  5,  SAf  b 7i  Cod*  Gic?* ** 
i,  x ; C.  7,  43>  I»  *• 

11  P.  46,  7,  5,  $2}  Id.  6,  13,  pr- 
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that  they  will  shape  their  evidence  according  to  the  speeches  of  the 
respective  advocates. 

The  witnesses  were  called  upon  to  give  their  testimony  on 
oath  j1  but  written  depositions  of  absent  witnesses  could  be 
adduced  in  evidence,2  though  it  would  appear  that  such  depositions 
were  not  taken  on  oath,3  nor  were  there  any  means  of  compelling 
the  attendance  of  witnesses  in  civil  suits  before  the  age  of  Jus- 
tinian.4 Other  proofs  were  supplied  by  the  production  of  deeds, 
public  notoriety,  and  examination  by  torture,5  which  last  was  only, 
however,  admissible  in  suits  respecting  inheritances,  and  then  only 
in  the  case  of  slaves.6  The  judex  had  the  power  of  completing 
defective  evidence  by  tender  of  an  oath,7  and  it  seems  probable 
that  the  litigant  parties  had  the  same  power  of  putting  each  other 
to  this  test  at  the  trial  before  the  praetor.8 

After  this  general  view  we  will  now  enter  more  in  detail  into 
the  individual  procedings  here  mentioned. 


§ 2326. 

The  principal  business  of  the  judex  in  that  proceding  termed  the 
judicium , was  to  see  that  the  facts  were  duly  proved,  and  assure  him- 
self of  legal  proof  having  been  adduced  of  the  circumstances  upon 
which  his  subsequent  decision  would  be  based.  To  afford  this  proof 
was  the  business  of  the  parties ; for  whatever  is  not  duly  proved 
was  to  be  intirely  rejected,  and  had  no  effect  on  the  issue  of 
the  suit. 

The  general  principle  is  that  the  party  in  the  suit  who  alleges  a 
certain  feet  to  his  advantage,  is  bound  to  prove  it ; but  such  pro- 
batio is  only  requisite  when  the  fact  in  question  has  not  been 
admitted  by  a confessio  in  jure , by  the  other  side  ; or  is  of  such  a 
nature  as  to  require  no  further  proof,  of  which  are  those  facts 
which,  according  to  the  general  principle  of  legal  presumption,  are 
presumed,  and  of  which  the  court  takes  judicial  notice.  Such, 
then,  are  held  to  be  true,  unless  the  other  side  impugns  them  in 
concreto , or  in  that  special  case  what  is  otherwise  in  abstracto 
prasumptio  juris.  Sometimes,  but  by  no  means  invariably,  the 
possibility  of  refutatory  legal  proof  is  cut  off  in  advance  by  the 
very  nature  of  the  case  ; but  fictiones  juris  must  not  be  confounded 
with  these,  for  they  are  arbitrary  assumptions  of  law  which  do  not 
even  pretend  to  be  true,  and  which  are  usually  not  so,  but  which 
are  laid  down  rather  as  laws  and  maxims,  than  as  facts.9 


. pro  Rote.  Com.  x 5,  Quintii.  1.  c. 
5* 


\ 

95  C.4,20,  16,  19. 

101. 1.  c.  5, 1-5. 

. R.  S.  5,  15,  § 65  Id.  St 
49>  St 


7 Dionys.  2,  755  P.  12,  2,  31 J C.  4, 
»,  3- 

• P.  22,  3,  25,  § 3. 

9 Best's  two  works  on  Legal  Presump- 
tions and  the  Principles  of  Evidence  cannot 
be  too  strongly  recommended  to  the  student 
for  their  logical  ability. 
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§ *3*7- 

Probatio , generally  speaking,  is  the  nearest  approach  to  truth  j 
but  it  by  no  means  necessarily  follows  that  it  is  actual  truth,  thus, 
for  example,  although  confession  is  legal  evidence  of  a fact,  it  docs 
not  follow  that  the  party  may  not  have  made  a pretended  confession, 
or  that  witnesses  may  not  have  given  perjured  evidence.1  Probatio 
is  said  to  be  legally  full,  plenary,  and  conclusive  when  the  feet  in 
issue  is  affirmed  by  two  witnesses,  or  when  an  instrument  of  public 
authority  is  adduced  ;*  but  it  is  semiplenary  only  when  it  rests 
Upon  the  evidence  of  one  witness  only,  pr  on  that  of  an  instrument 
of  a private  nature.3  The  absurdity  which  arose  in  the  medieval 
practice  of  allowing  two  proofs  of  doubtful  credibility  to  make  one 
satisfactory  full  or  half  proof,  is  not  founded  upon  a feir  construc- 
tion of  the  Roman  law,  which  admitted  some  species  of  proof  as 
conclusive,  without  corroboration,  but  required  it  in  others.  Thus, 
in  doubtful  cases,  it  was  allowed  to  tender  an  oath,  and  decide  in 
favor  of  him  who  was  willing  to  support  his  case  jure  jurando. 


$ 

The  burthen  of  proving  an  allegation  is  incumbent  on  him  «ho 
makes  it.  Ei  incumbit  probatio  qui  dicit,  non  qui  negat,4  became 
fer  rerum  naturam  negantis  probatio  rudia  est;5  hence  the  masm* 
14  you  cannot  prove  a negative,”  which  is  strictly  true,  became 
one  feet  is  denied  by  affirmative  proof  of  another  fact  incontinent 
with  it.  A circumstantial,  inferential,  and  argumentative  proof 
chat  a certain  occurrence  cannot  have  happened  may  amount  to 
a presumption  so  strong  as  to  be  equivalent  to  an  affirmative  pmf» 
as  by  proving  the  presence  of  the  person  said  to  have  done  a oeftau 
act  elsewhere,  alibi,  at  the  same  time.  Proof  may  be  by  demon- 
stration, as  that  a testament  is  nudum,5  which  may  be  shorn 
from  the  instrument  itself  •>  this,  by  some,  is  called  a negate 
proof,  though  fetsely,  for  the  assertion  is  in  die  affirmative*  as* 
that  the  testament  is  informal,  that  a man  is  mad,  or  is  under  ap, 
or  the  like. 

Absurdity  must  be  avoided  in  the  rules  of  proof j thus,  if  a tin* 
be  by  one  mortally  wounded,  and  by  another  despatched,  the 
Aquilian  law*  holds  each  to  be  liable  in  equal  degree ; for  it  vnnU 
be  more  absurd  to  say  that  the  first  did  not  kill  him,  than  thst  bock 
killed  him  jointly,  because,  by  the  act  of  either,  he  would  have  died. 


* P.  5»  3- 
*£4»  1*5,  6,  7. 

4P.ai,3,  a. 


4 C.  4,  19,  1. 
•C.4,  19,  1. 
7 P.9, 
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§ 2329. 

TestimSnium  is  the  evidence  of  a witness,  testis^  summoned  to  Testimonium 
declare  in  court,  that  which  he  knows  of  the  question  at  issue.1  or  evidence. 

Those  are  competent  witnesses  who  are  not  specially  excepted  Competent  and 
and  declared  to  be  otherwise  by  law  ; an  infans , or  impubes , is  not  incompetent 
competent  even  in  civil  matters,  until  he  nave  attained  the  age  of  WItneS8CS- 
fourteen  years,  when  his  evidence  of  any  fact  before  such  period 
is  receivable  ;2  to  be  a competent  witness  in  criminal  matters  the 
witness  must  be  of  full  age.3 

Utterly  incompetent  are  madmen,  idiots,  and  prodigals;4  in 
criminal  cases,  women  convicted  of  adultery,5  criminals,6  convicts, 
and  even  sometimes  those  under  accusation,  where  the  veracity  of 
the  party  is  in  question,  as  in  cases  of  perjury,  forgery,  &c. 

Infamous  persons  are  also  intestabiles . 

In  England,  the  evidence  of  all  persons  generally  is  receivable  In  England, 
for  what  it  may  be  worth,  and  there  are  few  exceptions,  since 
the  abolition  or  the  infamia  juris  by  Lord  Denman’s  act;7  in 
criminal  cases,  the  wife  and  husband  cannot  be  witnesses  for  or 
against  each  other ; nor  in  civil  cases  in  the  superior  courts,  even 
by  consent,8  though  in  the  inferior  courts  they  may  be  so,  with- 
out, or  even  against  it — a baneful  principle  introduced  by  act  of 
parliament.^  Plaintiffs  and  defendents  may  be  witnesses  in  their 
own  cause,  so  that  if  unsupported,  it  is  merely  a question  of  who 
swears  hardest,  or  most  plausibly.  Children  may  be  witnesses  if 
they  understand  the  nature  of  an  oath ; and  any  person  may  be 
sworn  by  the  oath  most  binding  on  his  conscience,  if  he  believe 
in  an  avenging  power.10 

A particeps  criminis  is  incompetent  by  the  Roman  law,  though  Accomplices  by 
not  by  the  English,  because  he  is  a quasi  infamous  person  ; he  may,  Jhc  Roman 
too,  seek  to  exculpate  himself  at  the  cost  of  his  companion  in  aw* 
guilt.11  So  also  those  who  have  no  belief  in  an  avenging  power, 
nor  in  the  obligatory  effect  of  an  oath.12  Blind  persons,  in  respect 
of  matters  for  which  sight  is  necessary,  and  deaf  persons,  where 
hearing  is  required,  are  inadmissible. 

The  testimony  of  witnesses  convicted  of  prevarication  must  be  Su*pected  wit- 
rejected.13  Beggars,  and  such  like  indigent  persons,14  are  at  least 
very  suspicious  witnesses,  because  easily  corruptible  ; so  witnesses 
may  be  rejected  for  interest  in  the  question  at  issue,15  nullus 

1 P.  12,  5,  11. 

* P.  12,  5, 19. 

* Id.  20;  P.  48,  18,  II,  § I. 

4 I.  2,  10,  § 6.  * P.  11,  5, 18. 

* f • 5»  3*  § 5* 

1 6 & 7 Vic.  85.  Best's  Principles  of 
Evidence,  $ 160. 

a Bar  bat  v Allen,  16  Jur.  339,  14  & 15 
Vic.  99;  Stapleton  v.  Croft,  16  Jur.  408, 

14  * i j Vic.  <J9,  § *. 

9 9 & 10  Vic.,  95,  $ 83,  under  which  a 
spiteful  wife  may  ruin  her  husband’s  cha- 

VOL.  III. 


racter  by  perjured  accusations  of  a criminal 
nature,  although  such  evidence  is  not  avail- 
able in  a superior  court,  ante  n.  8,  ibiq.  cit. 

10  Best’s  Principles  of  Evidence,  $115, 
$ 13 1 j this  is  very  important,  and  4houId( 
be  read  up  j Wilkinson  v.  Bremer,  tried 
before  Mr.  Adolphus,  in  the  Brompton 
County  Court,  26th  Nov.  1852. 

11  C.  4,20,11.  12  C.  1,  5,  11. 

13  P.  22,  5,  1 & 2. 

“ P-  **.  5.  3- 

15  P.  22,  5,  10 ; P.  4,  20,  10  & 17. 
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WitnoKi  i any 
be  objected  to 
by  reaeon  of 
influence  and 
kindred. 


idoneus  testis  in  re  sua  intelligitur , for  which  reason  the  member 
of  a corporation  is  not  an  admissible  witness,  if  he  may  reap 
individual  benefit,  though  he  is  so  if  the  advantage  be  merdy 
general  to  the  corporation  as  such.1 

Witnesses  may  be  rejected  for  reason  of  influence,  idonei  nm 
videntur  esse  testes  quibus  imperari ,*  potest  ut  testes  fient ; also 
for  reasons  of  kindred — wife,  father  and  son,  brother  and  sister, 
near  kindred,  slave  as  against  his  master,  excepting  in  matrimonial 
suits3  between  such  parties,  for  reciprocal  affection  is  presumed  to 
combat  the  suspicion  of  partiality.  Intimate  friends,4  mortal 
enemies,  are  to  be  rejected  as  against  each  other,  the  client 
as  against  his  patron.  An,  advocate,  or  procurator,  cannot  be 
called  against  his  client  or  principal ; and  if  adduced  against  such 
cannot  disclose  what  he  has  learned  from  such  principal,  hut 
must  confine  himself  to  that  which  he  knows  of  his  own  in- 
dependent knowledge.  In  England,  the  communications  of  a 
client  to  his  counsel  or  attorney  are  privileged,  which  involves 
the  anomalie,  that  the  principal  may  be  examined  while  the  agent 
cannot. 


Two  witnesses 
required  to  a 
•ingle  fact. 


Multitude  of 
witnesses  may 
be  controlled. 


Witnesses  must 
attend  per- 
sonally. 


§ 2330- 

Two  unexceptionable  witnesses  are  required  to  a single  fact  for 
plenary  proof.5  The  testimony  of  a single  witness  is  insufficient,6 
notwithstanding  his  evidence  and  character  be  unimpeachable, 
except,  indeed,  he  depose  to  his  own  act,7  or  the  deficiency  be 
supplied  by  extrinsic  evidence.  A notary,  or  other  public  officer,® 
deposing  within  the  scope  of  such  authority,  is  sufficient.  In 
England,  one  witness  is  sufficient  to  prove  one  or  more  facts.  By 
the  Roman  law,  a judge  may,  on  tne  other  hand,  reject  an  un- 
necessary multitude  of  witnesses  deposing  to  the  same  fact. 

Witnesses  must  be  duly  cited, 9 and  must  give  their  evidence 
in  matters  both  civil  and  criminal,10  as  a matter  of  public  duty. 
Before  Justinian,  the  evidence  of  persons  against  those  nearly 
related  to  them  was  not  compellable;11  but  this  does  not  apply  to 
the  esmon  law. 

Witnesses  must  attend  personally,  and  be  solemnly  sworn1* 
(bishops,  however,  are  excused  from  the  oath13)  ; for  depositions  are 
generally  not  admissible,  as  they  deprive  the  adversary  of  his  right 
of  cross-examination.14 


1 P.  1, 8, 6, S I » P*  3>  4»  7 tS  I- 

* P.  11,  5,  6. 

* p.  »3.  5»  3 * 4*  •* 

4 P-  *3»  S»  *7,  S i i P.  i*.  «3» 

§ 1.  Amicos  appellare  debemus  non  levi 
notitia  conjunctos. 

* P.  22,  5, 12.  Pluralis  elocutio  duarum 
numero  contenta  est. 

‘C.  4,  io,  9,  S I. 

’ P.  11,  1,  jM  *• 


•Ii.*;  N.47. 

* P-  **,  £»  •- 

10  C.  4,  20,  16. 

11  P.  22,  5,  4 A 5|  C 4,  ao,  16. 
w C.  4,  20,  9. 

,JC.  1,  3,  7,  et  Auth.  Peers  are  net 
sworn  on  the  trial  of  a peer.  Quakers 
may  affirm. 

“ p.  ii,  4, 3,  § 3. 


Digitized  by  v^ooQle 


MOD.  PROCED.  IN  CAU8.  CIV.— PROBATIO.  S95 

The  mode  in  which  the*  evidence  is  given  is  of  importance ; 1 
and  although  sincerity  is  required,  the  witness  cannot  be  com- 
pelled to  criminate  himself,  deferre  se  nemo  cogitur .2  The  judge 
cannot  go  and  take  the  depositions  of  an  innrm  witness,  neither 
can  they  be  taken  by  a commission.3  In  criminal  cases,  wit- 
nesses must  indispensably  appear  in  court.4 

Witnesses  are  intituled  to  be  paid  their  expenses,  according  to 
their  respective  positions,  by  those  by  whom  they  are  summoned, 
and  the  judge  may  order  payment  to  be  made.5  They  are  sworn 
and  examined  after  issue  joined,  Rtis  contestatio ; but  where  the 
case  admits  of  no  delay,  this  examination  may  be  taken  in  per- 
petuam rei  memoriam , to  perpetuate  evidence  of  the  fact. 


$ 2S3** 

Objections  may  be  taken  to  the  quality  of  the  evidence  j 6 where- 
fore the  general  rules  m sff  be  laid  down,  viz. — 

1.  That  every  witness  depose  to  that  only  which  is  within  his 
knowledge* 

2.  Witnesses  must  satisfactorily  state  their  means  of  know- 
ledge* 

3.  The  evidence  must  be  clear  and  certain. 

4.  A witness  must  not  contradict  himself. 

5.  Evidence  by  hearing  is  to  be  received  with  suspicion,  and 
falls  before  evidence  by  sight. 

6.  Evidence  which  affirms  is  preferable  to  that  called  negative, 
or  that  merely  inferentially  affirmative. 

7.  More  confidence  is  to  be  placed  in  many  than  in  a limited 
number  of  witnesses. 

8.  The  evidence  of  persons  of  condition  is  to  be  preferred  before 
that  of  those  of  low  degree.7 

9.  The  evidence  of  men  is  placed  above  that  of  women.8 

Evidence  once  taken  down,  is  subsequently  available  between 

the  same  parties  in  any  other  caused 


§ 2332. 

Every  man  is  estopped  by  his  own  deed,  whether  it  be  a public 
act,  a testament  in  writing,  or  contract  entered  into  under  public 
authority,10  and  no  evidence  can  be  adduced  by  the  parties  thereto 


1 P.  ax,  s,  2 & 3. 

* P.  40,  14,  3,  § 11.  The  English 
axiom  is  the  same,  nemo  tenetur  se  ipsum 
accusare. 

* C.  4,  20, 16  5 C.  4,  21,  28  j P.  2,  1, 
16.  This  can  be  done  in  civil  causes  by 
the  law  of  England,  but  in  criminal  ones 
only,  in  articulo  mortis,  when  the  justice 
may  go  to  the  dying  witness  by  statute. 


4 N-  90.  5- 

* C.  4,  20,  1 1 St  16. 

* P.  **»  St  *>  $ 3- 

7 P.  22,  5,  21. 

8 P.  22,  4,  6. 

9 C.  4,  20,  20. 

18  C.  4,30,  13. 


Expenses  of 
witnesses,  r 


Quality  of  the 
evidence. 


The  maxim 
that  every  man 
is  estopped  by 
his  own  deed. 
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like  date. 


Public  instru« 
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Proof  of  domi- 
nium. 


Private  instru- 
ments. 


Apocha. 
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to  impugn  it,1  except  they,  or  either  of  them,  be  prepared  to 
prove  that  its  execution  was  obtained  by  force  or  fraud.4 

Parenthetical  expressions  in  a deed,  not  of  the  substance,  prove 
nothing:  these  are  termed  narrative,  enunciative,  or  by  way  of 
recital ; as  4<  A B,  son  of  C Z>,  owes  E F fifty  aurei,”  here  the 
words  4<  son  of  CD”  may  be  rejected  as  surplusage,  but  the 
rest  of  the  sentence  is  operative  and  disposing  ; hence  instruments 
recited  in  another  instrument  must  be  produced,3  if  the  truth  of 
such  recital  be  required  to  be  proved. 

Contradictory  instruments  of  like  date4  eliminate  each  other, 
because  the  priority  of  one  or  the  other  cannot  be  proved,  unless, 
indeed,  the  legal  presumption  be  greater  in  favor  of  the  one  than 
of  the  other,5  as,  for  instance,  of  a deed  respecting  the  dos . 

S 2333* 

Public  documents  are  those  made  under  public  authority. 
These  instruments  are  drawn  up  and  certified  by  notaries  public, 
tabelliones , and  the  registrars  of  courts,  in  their  official  capacity, 
they  are  attested  by  witnesses  to  the  execution,  and  the  time 
and  place  inserted.6  Such  documents  prove  themselves,  and  are 
admissible  in  equity,  even  though  the  officer  who  drew  them  up 
had  not,  in  fact,  the  public  authority  he  pretended  to  possess,  for 
general  reputation,  that  he  had  such,  will  in  so  far  suffice,7  but  not 
if  he  did  not  enjoy  such  public  repute.8 

Dominium  is  proved  by  such  public  deed  of  purchase,  or  other 
legal  instruments  of  public  authority  but  if  there  be  no  written 
evidence,  oral  evidence,  amounting  to  demonstrative  proof  of  the 
fact  of  the  purchase,  of  the  possession,  and  of  the  payment  of  the 
price,  suffices.10 

He  who  denies  possession,  must  prove  the  non-possession  by 
the  holder11 — that  is,  affirmatively  the  possession  by  another. 


§ 2334- 

Private  instruments  do  not  their  mere  selves  afford  conclusive 
proof  of  the  facts  alleged  in  them,12  nor  private  accounts  left  by 
a person  deceased ; 13  an  instrument  attested  by  a creditor  is  in- 
admissible in  evidence;14  instruments  bearing  the  suspicion  of 
forgery  may  be  impounded.15 

Among  private  instruments  may  be  enumerated  a cautio ,16  or 
note  of  hand  for  money  had  and  received.  An  apocha , or  receipt, 


»c.4,  20,  I J P.  22,  3,  XO. 

2 C.  4,  22,  2. 

3 C.  2, 1,  7,  auth.  si  quis. 

4 C.  4,  21,  17. 

5 P.  5 °»  *7»  *5- 

6 C.  7,  52,  6. 

7 P.  1,  14,  3 ; P.  14,  6,  3. 

8 C.  i*>  Si  7- 


9 C.  4,  19. 

10  Id. 


11  C.4,  «9- 

11  C.  4, 19,  1. 

13  Id.  5 & 6. 

14  Id.  7. 


15  Id.  24. 

•®C.  4,  30,  1,  2,  3,  & 14,  § 


1. 
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Dr  discharge,  must  not  be  confounded  with  an  acceptillatioj  which 
s a fictitious  receipt,  or  release  of  money  not  had  and  received,  in- 
"Vented  merely  to  satisfy  a legal  operation,  and  therefore  a fictio  juris . 

An  antapocha 2 is  an  acknowledgment  by  a tenent  that  he 
has  paid  the  dominus  soliy  a certain  sum  for  rent,  given  as  evidence 
of  the  title  of  the  latter. 

A syngrapha  is  a deed  executed  by  the  parties  thereto.3 

All  private  instruments  must  be  attested  by  three  witnesses 
duly  sworn.4  In  England,  by  two  who  are  not  sworn. 

Parol  evidence  is  not  admissible  to  contradict  a deed  j5  so  also 
here. 

Books  of  account  supply  but  semiplenary  proof  among  com- 
mercial men,  provided  they  be  regular  with  dates  and  items  but 
this  presumptive  proof  may  be  rendered  absolute  by  the  oath  of  the 
seller  that  the  account  is  true,  which  is  in  effect  the  law  of  England. 

Little  importance  is  attached  to  the  accpunts  of  tutors,  or  their 
private  memoranda.7  In  England  they  may  be  used  to  refresh  the 
memory. 

Where  the  witnesses  to  an  instrument  are  dead,  comparison  of 
the  handwriting8  in  question  with  other  acknowledged  hand- 
writing of  the  same  person  is  allowed  to  be  made  by  competent 
persons  duly  sworn,  ad  hoc.  If  an  instrument  be  lost,  the  fact 
must  be  proved  on  oath  before  secondary  evidence  of  the  contents 
is  admissible,  since  written  evidence  is  the  best  evidence  of  a 
contract.  9 This  is  the  law  of  England. 

If  an  instrument  be  found  cancelled  in  the  custody  of  the 
debtor,  who  pleads  he  has  paid  it,  the  defense  is  good  $ 10  not  so 
if  found  cancelled  in  the  custody  of  a third  party,  because  it  may 
have  been  cancelled  by  fraud  or  in  error. 

A public  original  instrument  proves  itself ; but  a private  one 
must  be  proved  by  the  attesting  witnesses,11  unless  it  be  of  great 
antiquity,  for  in  such  case  the  witnesses  would  probably  be  dead. 
So  in  England  a deed  thirty  years  old  proves  itself. 

The  copy  of  a public  instrument14  may  be  made  evidence,  but 
not  the  copy  of  a copy,  because  then  there  would  be  no  knowing 
where  this  would  stop. 


§ a335* 

Proof  may  be  by  jure  jurando y or  by  oath,  whereby  God  is  called 
to  witness,  as  an  avenger  of  falsehood,  the  truth  of  an  asseveration. 
The  object  of  this  is  to  complete  defective  evidence,  and  promote 
the  administration  of  justice  :13  it  may  be  doubted  if  it  effects  this 


1 § 1625»  h.  op.  5 I.  3,  22. 
aC.4,21,  19. 

* § 1625,  h.  op. 

* C.  4,  21,  20. 

4C.  4.  20,  x;  P.  22,  3,  25,  §4. 

« 1623,  h.  op. ; C.  4,  19,  5,  6,  7. 

7 C.  4,  19,  5. 

* Vide  Second  Report  of  the  Common 


Law  Commissioner*,  who  wisely  propose  to 
admit  this  proof  in  England,  C.  4,  21,  20. 
* C.  4,  21, 1 & 5. 

'0  P.  22,  3,  *4. 

11  P.  22,  4,2;  C.  8,  18,  II. 

11 P.  26,  8,  S7. 
l*  P.  12,  2,  I. 
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end.  This  oath  may  be  demanded  of  public  officers,1  witnesses  in 
courts  of  justice,  ana  even  from  the  parties  to  a suit.9  Everyone 
is  to  be  sworn  in  the  manner  most  binding  on  his  conscience, 
whether  heathen  or  Jew,  and  this  is  law  in  Westminster  Hall.J 

Oaths  are  taken  corporally  by  laying  the  hand  upon  the  books 
of  the  Evangelists,  and  should  be  administered  to  those  only  who 
understand  the  nature  of  an  oath,  since  otherwise  there  is  danger 
that  they  would  not  hold  themselves  obligated  thereby.4 

§ 2336. 

The  juramentum  necessarium*  sive  suppletorium  is  tendered  by 
the  judge  to  either  party  in  the  suit,  in  order  to  convert  a semi- 
plenary into  a plenary  proof,  and  is  so  termed  because  the  judge 
must  tender  it  on  the  request  of  either  party.6  It  must  not,  how- 
ever, be  delatum , or  tendered,  unless  the  judge  is  satisfied  that  he 
already  possesses  a semi  or  presumptive  proof.  When  the  temp- 
tation to  perjury  is  great,  by  the  nature  of  the  cause,  or  where 
other  witnesses  might  be  produced,  and  lastly,  in  a criminal  cause, 
it  cannot  be  tendered,  for  it  is  a last  resort. 

§ 2337* 

The  juramentum  voluntarium 7 is  a tender  of  the  oath  by  one  of 
the  parties  in  a suit  to  the  other,  and  if  he  swear,  this  is  held 
decisive  ; or  he  may  tender  it  back  on  the  same  condition,  other- 
wise the  matter  is  taken  pro  confesso . 

The  juramentum  veritatis  is  that  administered  to  witnesses,  or 
to  a plaintiff  or  defendent,  to  true  answer  make  according  to  his 
knowledge,  or  of  his  belief  in  that  which  others  have  done.8  Such 
oath  is  not  conclusive,  for  either  party  may  procede  to  controvert 
the  facts  so  alleged,  aliunde , because  then  the  parties  to  the  suit  so 
swearing  are  to  be  looked  upon  merely  as  witnesses,  which  is  their 
position  when  giving  evidence  in  their  own  cause  in  England. 

% *338. 

The  juramentum  calumnia  9 is  that  tendered  to  procuratores  and 
advocati , to  the  effect  that  they  believe  their  client  has  a just  cause 
of  action,  and  that  they  will  use  no  undue  means  to  support  it. 


§ 2339. 


The  juramentum  in  litem  is  that  whereby  the  plain tif  assesses  or 
taxes  the  damages  he  may  have  suffered  by  the  loss  of  any  object  ; 


■ 3>  14- 


* c.  4,  1,  1. 

9 Miller  v.  Salomon.,  7 Excl 
4 C.  3,  i,  14,$  1 j 
‘C.4.  1,  3. 


• P.  11,  1,  ji., 

' P.  I»,  *,  38. 

• C.  4,  1,  1*. 

• C.  *,  59,  i { § vide  post,  h.  op. 
" P.  >*.  3»'*»  J- 
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but  the  judge  has  the  power  of- allowing  or  of  modifying  such 
assessment. 

• § 2340. 

The  juramentum  expensarum  is  taken  where  the  successful  party  Juramentum 
in  a suit  makes  oath  that  the  costs  charged  to  the  other  party  «pensarum, 
have  been  truly  and  of  necessity  laid  out  and  expended  by  him  in 
and  about  the  matter  in  issue.1  We  now  pass  to  the  effect  of 
evidence,  which  consists  in  judgment. 

§ 2341- 

In  the  afternoon  the  sentence  was  pronounced  post  meridiem  Delivery  of 
presents  et  litem  addicito .*  judgment. 

Here  the  judge  had  the  option  of  pronouncing  condemnatio^  or  a Condemnatio, 
verdict  for  the  plaintiff,  an  absolutio , or  verdict  for  the  defendent,  Absolutio, 
or  a non  liquet , or  nonsuit.  Non  liquet 

Where  there  was  but  one  judge  he  decided  in  one  of  these 
ways  ; but  where  there  were  more  than  one,  then  the  votes  were 
taken,  and  the  majority  decided  ; but  in  case  of  an  equality,  the 
superior  magistrate  reviewed  the  case,3 — possibly  it  was  argued 
before  him, — and  he  then  gave  his  casting  vote  one  way  or  the 
other.  Theoretically,  he  resumed  his  delegated  power,  and  pro- 
nounced the  verdict.  Otherwise,  the  form  of  the  judgment  was  Manner  and 
curtly — Videri  mihi  hunc  hominem  liberum^  in  a question  of  status  ;4  form- 
videri  jure  fecisse  sive  ( non  fecisse)^  in  an  action  of  ^injury  ; 5 videri 
matrem  justas  habuisse  causas  exhereditandi , the  word  videri 
signifying  in  its  forensic  sense,  u it  has  been  made  to  appear.” 

In  questions  of  contracts,  the  judgment  was  given — Constet 
Titium  Seio  ex  ilia  specie  L.  item  ex  ilia  specie  xxv.  debere , id 
circo  L Titium  Seio  centum  condemno  ;6  but  if  the  verdict  were  for 
the  defendent,  then  secundum  ilium  litem  doJ 

The  practice  of  the  centumviral  court  was  different  in  an 
equality  of  voices,8  which  appears  to  have  been  generally,  as  in 
England,  a verdict  for  the  defendent,  by  certain  criminal  laws  it 
carried  conviction.9 

We  now  come  to  the  important  question  of  the  non  liquet . In  The  non  liquet. 
Scotland  the  <c  non  proven,”  is  equivalent  to  a verdict  for  the 
defendent,  and  so  it  has  been  held  to  be  in  Rome ; but  it  is  sub- 
mitted this  was  not  so,  but  that  it  was  equivalent  to  the  English 
nonsuit.  Now  the  test  which  must  be  applied  to  this  is, 
whether,  after  non  liquet  pronounced , on  the  plaintiff  bringing  an 
action  again  before  the  same  judge,  for  the  same  cause,  within  the 
same  pratura — in  short,  under  all  imaginary  disadvantages — he 


1 C.  3,  x ; auth.  postju9.  jur. 

* Geli.  N.  A.  17,  2 j Hein.  A.  R. 
4»  *7»  ««• 

* Cic.  pro  Csec.  2,  pro  Cluent.  28  (Ascon.) 
in  Verr.  9,  p.  76  ; P.  42,  1,  28,  36. 


4 P.  43»  *9,  *$»  § x. 

* I*  4»  4*  Pr«  6 P-  39»  1,  § 

7 Val.  Max.  2,  8,  2. 

8 Cuj.  obs.  10,  20. 

9 Vide  post  criminal  prosecutions. 
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could  be  met  by  the  exceptio  rei  judicata , or  judgment  recovered  ? 
It  would  appear  not,  because,  in  fact,  the  question  has  not  been 
adjudged,  but  just  left  as  it  was,  for  a judgment  is  not  good  except 
it  be  certain,1 *  and  a non  liquet  is  clearly  uncertain  ; but  was  the  plea 
of  rei  in  judicium  deducta ,?  or  retraxit,  available  in  bar  ? This  may 
be  more  doubtful ; still  it  appears  that  the  meaning  of  that  plea  was 
that  the  case  had  been  brought  to  a decision,  and  a non  liquet  is 
clearly  no  decision,  but  leaving  the  case  as  it  was.  Thus,  in 
England,  the  discharging  a jury  which  cannot  agree,  which  is  equi- 
valent to  the  non  liquet , does  not  prevent  the  same  action  being 
brought  again.  It  is,  nevertheless,  probable  that,  if  on  applica- 
tion to  a praetor  for  another  issue  in  the  same  cause,  the  point 
was  raised,  he  would  use  the  discretion  vested  in  him  as  to 
granting  a new  trial ; it  is,  however,  excedingly  probable  that  he 
would  only  do  so  upon  payment  of  costs  by  the  plaintiff,  who 
brought  his  adversary  into  court,  without  being  able  to  prove  his 
case.  In  later  times  the  question  of  costs  is  clear,  from  the  pro- 
visions of  the  constitution  of  Zeno,3  by  which  prosecuting  a suit  in 
the  face  of  a dilatory  plea  did  not  involve  the  loss  of  the  suit,  which 
might  be  tried  again,  but  simply  an  amercement  in  triple  costs. 


§ 2342. 

We  now  pass  to  the  later  imperial  period,  at  which  these  forms 
underwent  modification,  especially  by  the  disuse  of  the  litis  contes- 
tatio, the  legal  effect  of  which  was  preserved,  although  the  form 
was  changed.  The  exceptions,  replications,  duplications,  &c., 
de  factOy  continued,  although  the  discontinuance  of  th z formula 
rendered  it  necessary  to  adduce  them  in  another  shape.  The  most 
notable  difference  was  that  relating  to  dilatory  pleas  mentioned  just 
above. 

The  procedings  were  now  conducted  by  oral  pleadings,  for  the 
plaintiff  and  defendent,  which  were  protocoled  by  the  officers  of 
the  court4  appointed  for  the  purpose  under  the  supervision  and 
control  of  the  judge,  until  the  issue  was  sufficiently  clear.5 

These  procedings,  then,  superseded  those  of  the  formular  period, 
during  which  a written  issue,  containing  certain  parts,  was  drawn 
up  and  sent  down  to  a judex,  arbiter , or  recuperatores,  to  try,6  arbi- 
trate, or  assess,  and  the  first  of  whom  was  bound  by  the  record 
sent  him  by  the  praetor. 

This  mode  of  proceding  continued  for  a long  time  under  the 
emperors,  the  prat  or,  or  prafectus  urbi ,7 *  or  pratorio  or,  in 
the  provinces,  the  Prasides  or  Legati 8 settling  the  issuer  but, 


1 1. 4, 6,  § 32. 

* Gaius  3,  § 18 z j et  4,  ‘i  Thii 

mutt  have  been  a peremptory  plea,  being 

associated  with  rei  judicata  or  judgment  re- 

covered ; probably  the  author's  kind  friend 

Seijeant  Dowling,  whom  he  consulted,  is 

right  in  supposing  it  to  be  equivalent  to  a 

retraxit . 


•l-4t  i°i  k-  op. 

4 Joan.  Lydus  de  magistxaL  3,  20,  27 ; 
C.  7,  62,  32,  $ 2. 

• C.  2,  18,  1. 

• § 20x2,  h.  op. 

I S’  S*  \ Il>  * 1 5 p-  49.  3»  1»  P- 

• P-  »»  >8,  7,  8' 
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by  degrees,  deviations  crept  in : one  of  the  first  of  which  appears 
to  have  been  the  appointment  of  a judex  by  the  emperor, 
and  gradually  others,  among  which  were  the  differences  which 
arose  between  the  in  jure  ordinario  agere  and  the  extra  ordi- 
narii cognitiones 1 or  persecutiones .2  These  latter  applied  when 
neither  the  civil  law  nor  the  edict  supplied  a remedy,  and  One  re- 
quired to  be  sought  in  the  imperial  decrees  issued  extra  ordinem  ;s 
that  is  to  say,  in  cases  in  which  the  authority  of  the  State  laid 
down  the  law  not  in  his  capacity  of  a magistrate,  but  in  that  of 
a legislator.4 

Such  cases  became  gradually  very  numerous,  and  were  not  the  conventu* 
confined  to  the  period  of  the  conventus  or  circuit5  as  to  time,  nor  or  clrcuit  in  thc 
to  any  formula  as  to  mode  of  procedure;6  hence  no  judex  was  province*- 
assigned,  the  magistrate  himself  examining  the  matter  personally.7 
The  court,  moreover,  itself  issued  the  citation  directly;8  and,  if 
after  the  usual  three  summonses  the  defendent  did  not  appear,  the 
matter  proceded,  ex  parte , to  judgment  by  default.^ 

In  the  provinces  the  praeses 10  or  his  legates,  with  delegated  juris- 
diction,11 were  in  the  habit  of  making  periodical  circuits  to  certain 
towns 12  fixed  upon  for  this  purpose ; in  which  they  held  conventus 
or  courts  for  the  decision  of  controversies  in  that  neighbourhood 
in  person  or  by  others.13 

All  free  cities  had  their  own  jurisdiction,  ayd  were,  therefore,  Exception* 
excepted  from  this  circuit;14  in  like  manner,  municipalities  and  from  the 
colonies,  under,  however,  the  same  limitations  as  in  Italy.15  conTCntus* 
Lastly,  it  is  probable  that  many  of  the  ordinary  towns  of  any 
consideration  were  allowed  to  exercise  a limited  jurisdiction  over 
the  resident  inhabitants.16 


§ »3+3- 

The  emperor,  in  virtue  of  the  various  powers  delegated  to  him  The  emperor* 
by  the  nation,  claimed  the  chief  jurisdiction  in  the  State,  and,  as 
a consequence,  the  right  of  sitting  publicly  in  court17 — a right  ^nally^*1** 
which  Coke,  C.  J.  disputed  with  James  I.18 — and  of  deciding  what-  judgment. 


1 Suet  Tib.  31 ; Claud.  15. 

* P.  50,  16,  178,  § 2 ; Gaius  a,  § 178. 

* P.  48,  10,  7. 

4 P.  1,  16,  7,  § 2. 

4P.  50,  13,  5,  pr.  j for  examples  m 
action*  on  fidei  commissa,  P.  50,  16,  178, 
§ 2 ; Gaius  2,  278,  § i ; I.  2,  23,  § 1 ; 
against  publicans,  Tac.  Ann.  13,  51 ; as  to 
honoraria,  P.  50,  13,  1,  4. 

• Theophil.  3,  12,  pr. ; P.  3,  5*  47, 
§ 1 ; Ulp.  25,  12 ; Gaius  2,  278. 

7 P*  h *8,  8,  p. 

• P.  a,  12,  1,  $ 1 ; P.  25,  4»  3* 

9 Walter  Ges.  d.  R.  R.  $ 696. 

10  Gaius  2,  § 6 ; P.  1,  16,  7,  § a ; Id. 
8,  9 ; P.  1,  18,  10,  ri. 

VOL.  III. 


11  P.  1,  16,4,  § 6;  Id.  5,  6,  pr.  % 1; 
Id.  ia,  13,  15. 

19  Strabo,  3,  4,  § 20,  p.  167 ; Casaub. 
Plin.  Ep.  10,  85;  Gaius  1,  20;  Plin. 
H.  N.  3,  3,4,  25,  26  (i,  3,  21,  22)  4, 
34.  35  (20,  aa),  5,  25,  29,  30,  31,  33 
(27,  28,  29,  30). 

19  Boeckh  Inter.  Grace.  t.  1,  n.  1732. 

14  Id.  n.  355,  of  Athens;  Tac.  An. 
2,  55- 

14  P.  39,  2,  4,  pr.  $ 3,  4;  Walter  1.  c. 
§ 700,  n.  30. 

14  Strabo,  17,  1,  § 7,  p.  797,  Casaub. 

17  Fronto  ep.  ad.  Marcum,  2,  15. 

14  Campbell**  Lires  of  the  Chief  Jus- 
tices, rol.  i.  p.  271. 
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ever  cause  he  pleased  in  his  own  person  free  from  all  risk  of  pro- 
hibition or  appeal.1  This  office  he  either  performed  in  person, 
assisted  by  his  consilium,2  or  delegated  to  the  Senate,3  to  a certain 
magistrate,  or  even  to  a private  person.4 

§ 234+. 

Subsequently  to  Constantine  4 change  took  place  in  the  con- 
stitution of  the  courts.  The  praetors  retained  their  jurisdiction  in 
Rome5  as  well  as  in  Constantinople;  but  in  both  they  were 
restricted  to  certain  matters.6  The  Profectus  urbi  had  the 
ordinary  jurisdiction,  with  whom,  in  Rome,  the  Vicarius  urbis  had 
concurrent  jurisdiction.7 *  In  the  rest  of  the  empire,  whether  in 
Italy  or  in  the  provinces,  the  jurisdiction  was  vested  in  the  Rector y 
who  was  termed  judex  ordinarius , or  simply  judex.* 

In  provinces  directly  governed  by  proconsuls,  the  jurisdiction 
was  exercised  by  themselves  or  their  legates.9 

The  same  rule  applied  to  the  praetors  and  proconsuls  introduced 
by  Justinian.10 

When  the  conventus  or  circuits  \yere  discontinued,  every  one  had 
to  seek  justice  in  the  metropolis  of  his  province.11  In  order,  how- 
ever, to  relieve  the  court,  certain  persons,  probably  advocates, 
were  associated  with  the  Rectors,  to  whom  they  were  impowered  to 
refer  matters  of  trifling  moment.12  The  municipal  magistrates, 
however,  retained  their  limited  jurisdiction  still  ;13  and  where  there 
were  none,  a certain  jurisdiction  in  irtatters  to  the  extent  of  50 
solidi ,14  or  about  29 /.,  increased,  however,  by  Justinian  to  300 
solidi ,15  or  about  170/.,  was  conferred  on  the  Defensores . 


§ 2345- 

The  influence  of  the  emperor  in  the  administration  of  justice 
had  now  therefore  assumed  a more  decided  form,  and  the  causes 
which  principally  called  it  into  operation  were  either  appeals, 
references  by  some  imperial  officer  on  a point  of  law,  or  sup- 
plications from  private  individuals  in  the  provinces  for  a direct 
decision.  If  under  such  circumstances  the  emperor  took  personal 
cognizance  of  the  matter,  he  did  so  with  the  usual  appointed  cere- 


1 Walter  1.  c.  § 258,  n.  89-92. 

* Id.  §259. 

3 Capitol.  M.  Antonin.  10. 

4 Paul  R.  S.  5,  §Ay  § 1 j P.  49,  3,  3 ; 
Orelli  inscr.  t.  2,  n.  367,4031;  Boekh 
inscr.  grace,  t.  1,  n.  1711. 

3 Symmach.  8,  21,  10,  39. 

f C.  Th.  6,  4,  16;  C.  1,  39,  i ; C.  5, 
71,  18. 

7 Brthmann  Hollweg  Rom.  Gerichts- 

verf.  § 7. 


• C.  Th.  1,  16, 1,  5,  6,  9,  ii. 

• C.  i,  2,  t,  3. 

10  N.  24,  4 j N.  25,  5}  N.  *7,  2$ 
N.  2*,  3,  A 30,  9. 

11  Walter  1.  c.  § 370. 

” Judice*  pedanei,  C 3,  3,  5 ; Betb- 
mann*  Hollweg,  §13. 

“C.  Th.  11,31,  1,3. 

14  C.  1,  5J,  1,  3. 

,SN.  15,  3,  $2. 
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monial  in  his  consistorium^  sometimes  even  in  the  presence  of  the 
Senate.®  The  first  case,  that  of  appeals,  occurred  less  frequently, 
inasmuch  as  the  emperor  had  delegated  his  jurisdiction  in  that  be- 
half to  the  Prafecti  urbiy  pratorio , or  other  high  judicial  officer. 
These  courts  were  termed  sacra  auditorial  and  preserved  the 
imperial  ceremonial;1 * 3  hence  the  officers  who  presided  in  these 
were  said  to  decide  on  appeals  vice  sacra . 


§ *346. 

In  addition  to  these,  many  exceptional  jurisdictions  had  also 
crept  in  either  in  respect  of  tne  matter  or  or  the  person. 

The  Mrariumy  for  instance,  had  its  prefects,  who.se  duty  it  was 
to  decide  matters  which  concerned  the  public  revenue.4 

The  Jurisdictio  fiscalis  was,  by  a Sctm.  of  Claudius,  committed 
to  the  Procuratores  Casaris  in  the  provinces.5  In  Rome  a praetor 
was  especially  appointed  for  this  duty  under  Nerva.6 7 

At  a later  period  suits,  in  which  tne  property  of  the  Crown  was 
concerned,  were  brought  before  the  Rationalist  or  accountant- 
general,  whence  an  appeal  lay  to  the  emperor,8 *  or  to  him  to 
whom  he  had  delegated  this  part  of  his  jurisdiction,  who  was 
usually  the  Comes  largitionum $ answering  to  the  department  of  the 
Woods  and  Forests  in  England.  In  Rome  the  appeal  from  the 
Rationalis  urbis  lay  to  the  Prafecti  urbi.10 

The  Fiscus  was  represented  in  court  by  the  attorney-general  of 
the  Fiscus . This  office  was  rendered  permanent  since  the  time 
of  Hadrian,  and  a fixed  salary  annexed  to  it.11  . 

The  Prafecti  annona  had  jurisdiction  within  the  circuit,  and  in 
matters  affecting  their  office.1® 

Lastly,  since  the  time  of  Constantine,  a double  description  of 
jurisdiction  was  conceded  to  the  Christian  bishop  by  the  State : 
firstly,  in  respect  of  the  subject-matter,  thus  they  were  competent 
in  all  questions  relating  to  religion,  in  which  they  were  the  suc- 
cessors of  the  old  pontifices  ;13  and  in  those  matters  of  ordinary 
civil  cognizance,  which  were  voluntarily  referred  to  them  for 
arbitration  ;14  and  a like  right  was  granted  to  the  Jews  and  their 
patriarch,15  or  Hakham ; and,  secondly,  in  respect  of  the  person, 
— thus,  all  clerks  in  orders  were  subject  to  their  court.16 


1 Bethmann-Hollweg  1.  c.  § 10. 

* Walter  1.  c.  § 350. 

* Bethmann-Hollweg  1.  c.  § 3,  10. 

4 Suet.  Nero  17;  P.  2,  15,8,  § 19; 
P.  34,  9,  12 ; P.  49,  14, 42,  pr. 

* Tac.  An.  12,  60 ; Suet.  Claud.  12 ; 
P.  1,  16,  9,  pr.  5 C.  3,  26,  2,  3 j Dio. 
Cats.  5?,  23. 

* P.  1,  2, 2,  § 32  5 Plin.  panegr.  36. 

7 C.  Th.  lx,  30,  41 ; C.  3,  20,  5 ; C. 

3»  5- 

8 C.  Th.  ii,  30,  18. 

*C.  Th.  11,  30,  21,  28,  45;  C.  Th. 


1»  10»  3>  C.  Th.  10,  1,  13;  altered  by 
C.  Th.  11,  30/41;  not  . adopted  by  Jus- 
tinian, C.  2,  9,  4. 

10  C.  Th.  11,  30,  49;  Symmach  ep. 
10,  62. 

11  Spartian.  Hadr.  20 ; Antonin.  Geta  2 ; 
P.28,4,3;  C.2,9;  frag  de  jure  Fisci,  § 17. 

13  Caniodor.  var.  6,  x8 ; C.Th.  xi,  30, 
4 ; Wilter  1.  c.  § 276,  n.  13. 

11  § 287,  h.  op. 

14  Walter  Kirchtnrecht,  § 181-2. 

18  C.  Th.  2,  1,  10. 

"$*345.  •>.  op.  sq. 
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$ *347- 

The  tribunals  appropriated  to  particular  classes  of  persons  was 
still  more  varied.  The  Forum  of  the  Prafectus  urbi  was,  from 
the  age  of  Constantine,  the  tribunal  for  persons  of  senatorial  rank.1 
This,  however,  underwent  a subsequent  modification  quoad 
senators  domiciled  in  the  provinces;2  nevertheless  execution 
had  to  be  sued  out  before  the  Prafccti  urbi.5 

Official  personages  were  subject  to  the  authority  under  which 
they  were  appointed  to  serve.4  The  Palatinate,  or  officers  of  the 
palace  of  all  grades,  for  instance,  were  subject  to  the  Maghkr 
qfficiorum .5 

The  colohi  and  slaves  on  the  imperial  estates  were,  even  in 
criminal  matters,  under  the  Comes  domorumf  while  the  Ratimh 
rei  privat*^  or  Lord  Privy  Purse,  had  jurisdiction  over  those 
living  on  the  imperial  and  patrimonial  estates,  though  only  in  cwil 
matters.7 

Suits  against  soldiers  were,  until  the  fifth  century,  brought  in 
the  ordinary  courts,  but  after  that  period,  jurisdiction  was  given  to 
their  military  superiors  under  whom  they  happened  to  be,  accord- 
ing to  whether  the  division  of  the  army  to  which  they  beloved 
was  subject  to  the  Duces,  the  Comites,  or  the  Magistri  mibtm. 
The  frontier  regiments,  however,  were  subject  to  the  Mag&p 
officiorum.  Appeals  lay  from  the  duces  and  magistri  militum  direct 
to  the  emperor.8 

Clerks,  or  persons  in  holy  orders,  were  subject  tp  the  episcopii 
court,  and  the  inferior  bishops  to  that  of  the  superior,  or  W*10" 
politan.9 


§ 2348. 

The  assessors10  were  common  to  all  tribunals,  and  it  hasalmfy 
been  seen  that  the  praetors  had  a council  even  in  the  earlier  period 
of  the  republic,  composed  of  persons  of  legal  experience.11  Under 
the  emperors,  this  assessorium  was  systematized,  the  choice  bong 
vested  in  the  magistrates ; but  it  was  not  until  the  third  century 
that  they  received  a fixed  salary,12  which  led  to  a certain  number 
being  attached  to  each  court ; and  this  was  the  channel  through 
which  that  legal  experience  was  obtained,  which  qualified  the 
assessors  for  offices  under  the  State. 

In  many  parts  of  Germany,  and  especially  in  the  Prusam 


* C.  Th.  9,  1,  15  C.  Th.  2,  1,  4 ; 
Symmach  ep.  xo,  69. 

* C.  3, 24,  a. 

* C.  Th.  i,6,  11. 

*C.  1,29,»;  C.  1»,  J5,  5. 

6 Walter  Ges.  d.  R.  R.  § 343,  n.  64. 

* C.  3, 16,  ii ; Walter  1.  c.  §391. 

7C.  3,  26,  7,  85  C.  Th.  i,  ix,  23 

C.  Th.  2,  x,  1,  11. 


* Bethmann-Hollweg  I.  c.  $ I. 

9 Walter  Kirch enrecht,  $ xSj. 

10  Vide  particularly  in  extenso  d*  h* 
Bethroaan-Hollweg  L c.  § 14;  Dkk** 
Script,  histor.  Augusts,  p.  206*16. 

11  Walter  Ges.  d.  R.  R.  § 134,  b.  177# 
$ 227,  n.  101, 106,  § 3x70,  a.  40. 

11  Spartian  Pesconn  Niger,  73 
Alex.  Sever.  46. 
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dominions,  this  system  has  been  preserved.  A young  advocate,  Assessors  in 
on  finishing  his  studies,  obtains  the  appointment  of  a referendarius,  Germany, 
and  rises  to  that  of  an  assessor,  and  subsequently  to  higher 
judicial  offices. 

The  duties  of  these  assessors  were  various  91  they  had,  how-  Operand 
ever,  only  an  advising  voice,  and  matters  of  examination  alone 
could  be  intrusted  to  them,8  as  in  ancient  times  the  magistrate  was  dnc  assessors, 
not  bound  by  their  opinion  ; but  the  responsibility  fell  upon  them, 
if  by  their  advice  or  report  the  magistrate  was  led  to  pronounce  a 
wrong  decision.3  We  now  return  to  the  practice  of  the  courts  as 
reformed  under  the  Byzantine  empire. 

§ 2349* 

Under  the  Byzantine  emperors,  these  procedings  underwent  Modification  of 
some  modifications.  With  regard  to  the  witnesses,  those  who  had 
been  designated  as  necessary  for  the  proof,  were  summoned  by  the 
officers  of  the  court,4  and,  according  to  a decree  of  Constantius, 
sworn,3  and  then  examined  in  the  presence  of  both  parties,6  their 
evidence  taken  down,7  and  a copy  of  the  protocol  served  on  both 
parties.8 

When  documents  were  proposed  to  be  adduced,  their  genuine-  introduction  of 
ness  was  the  principal  question,  which  was  first  to  be  proved  by  tabelliones or 
the  witnesses^  the  subscription  of  seven  of  whom  was  held  suffi-  notanc,• 
cient  to  constitute  a valid  document.10  At  a later  period,  tabelliones , 
or  notaries,  were  employed  in  deeds,  who  had  their  offices  for  this 
purpose  in  the  most  frequented  parts  of  the  city,  the  agora,  and 
forum.11 

§ *35°* 

In  addition  to  these  alterations,  the  option  at  discretion  which  Judex  must 
the  judex  formerly  had,  of  writing  down  and  reading  the  judgment  jJ^ud*  'ent 
from  his  tablets,  was  now  rendered  imperative  under  penalty  of  nju  *** 
nullity,  by  a constitution  of  Constantius.18  It  was  subsequently 
entered  on  the  roll  of  the  court,  signed  by  the  judge,  and  copies  of 
it,  together  with  an  extract  of  the  procedings,  were  handed  to  the 
parties.13 

In  England,  the  older  rule  of  the  Roman  law  prevails,  and  judges  Not  so  in 
do  not,  as  a rule,  reduce  their  judgments  to  writing,  previously  to  En«land> 
delivering  them,  except  in  cases  of  difficulty  and  importance. 

In  Germany,  the  latter  system  prevails  in  nearly  the  same  form  but  in  Germany, 
a s practised  under  Constantius. 

1 P.  i,  21,  i.  9 Beth.  Holi.  1.  c.  § 24. 

* N.  60,  2 j N.  82,  2 } C.  1,  51,  2.  10  J.  Mon.  de  collegiis,  p.  105  5 Huscke 

* P.  2,  2,  2.  in  SaT.  Zeitsch.  12,  194. 

4 Symjpach  ep.  10,48.  11  C.  4,  21,  179  N.  449  N.  73,  2,  5 

9 C.  4,  20,  9.  (7,  8)9  Bethraann-Hollweg  1.  c.  ^ 17. 

* C. 4,  *0,  19  j C.  4, 11,  »8i  N.90,9.  ,SC.  7,  44,*,  35  CTb.  4,  13»  I,  »»3. 

1 C.  4,  20  j N.  9 q,  3,  s,  6.  13  Joan  Ljrdua  de  magistral.  3,  2. 

•N.  90,4. 
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Greek  admitted 
at  a forensic 
language  in  the 
eastern  empire. 


Justinian  sub- 
statutes  Greek 
for  Latin  as  the 
forensic  lan- 
guage. 


Change  In  the 
effect  and  form 
of  the  sentence 
under  the 
Byzantine 
empire. 


Power  of 
referring  to 
the  Emperor. 


§ 2351 ** 

Another  material  alteration  crept  into  the  practical  adminis- 
tration of  justice  on  the  division  of  the  empire  under  Arcadius, 
with  respect  to  the  legal  language.  Up  to  this  epoch,  the  Latin 
had  remained  the  language  of  the  courts,  and  the  first  innovation 
made  on  this  ancient  rule,  was  by  permitting  the  Greek  tongue  to  " 
be  used  by  the  imperial  lieutenants  in  the  eastern  division  of  the 
empire.  Thenceforth,  then,  the  judgments  were  drawn  .up  in 
that  language;1  but  in  Constantinople,  the  Latin  had  a firmer 
hold,  ana  continued  the  language  of  the  forum  long  after  the  mass 
of  the  population  had  ceased  to  understand  it. 

Under  Justinian,  however,  the  change  took  place,  and  the 
Latin  language  was  for  ever  banished  from  the  tribunals  of  the 
metropolis  of  the  eastern  empire.*  Notwithstanding  the  liberty  to 
use  the  Greek  tongue,  and  despite  the  pliancy  and  richness  of  that 
language,  we  find  * the  Latin  words  preserved  in  a variety  of 
instances,  as  barbarisms,  among  the  comparatively  not  inelegant 
written  Greek  of  the  age. 


§ 2352. 


Another  change  was  introduced  into  the  form  of  the  judgment, 
or  sententia , besides  that  of  language ; it  was  no  longer  required 
imperatively  that  it  should  adjudge  a money  payment;  it  might 
direct  the  object  itself  to  be  delivered,3  which  originally  could  only 
be  done  in  the  rei  vindicatio , but  which  was  afterwards  modified 
by  the  introduction  of  the  actiones  arbitraria , which  gave  the 
judge  an  open  discretion ; and  as  these  did  not  militate  against 
the  new  law,  the  distinction  was  preserved.4 

§ 2353. 


The  judge  had  the  power,  in  difficult  cases  in  which  he  was 
unwilling  to  risque  a decision,  of  applying  to  the  emperor  for  a 
decision ; 5 for  which  purpose  he  transmitted  all  the  procedings  on 
the  termination  of  the  hearing,  together  with  his  own  relatio^  or 
consultatio , and  the  respective  refutationes  of  the  litigant  parties,  by 
one  of  his  officers,6  to  the  imperial  chancery. 

These  acta  were  referred  to  a commission,  consisting  of  the  • 
Quastor  sacri  pallatiiy  and  two  other  Illustresf  and  their  decision 


1 c.  7»  45»  **• 

* Joan  Lydas  de  eod.  a,  12,  3,  11,  20, 

42.  A specimen  of  the  vulgar  Greek  of 

that  age  is  preserved  by  Theophanes,  in 

Justinian's  address  to  the  factions  of  the 
circus,  vol.  i.  p.  280;  Bon.  ed.  Web.  1839. 

* 1-  ♦.  6,  i 3* } C.  7.  4,  17. 


4 § 2x64,  h.  op. ; et  vide  post  as  to  judg- 
ment in  sheep  and  oxen. 

• C.  Th.  11,  29,  1 ; C.  Th.  ix,  30, 55; 

b 3*7.  »P- 

• C.  Th.  IX,  29,  5 ; C.  Th.  xx,  30,  1, 
8*  14»  *9»  3*  > C.  7»  61,  1 ; N.  82,  14; 
vide  et  Symmach  ep.  2,  30,  10,  39,  50. 

1 C.  7>  6*.  34- 
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remitted  to  the  judge  in  the  form  of  an  imperial  rescript.  Jus- 
tinian, however,  prohibited  these  consultationes  at  a somewhat 
later  period.1 


§ 2354. 

In  cases  where  the  defendent  secreted  himself  to  prevent  being 
served,*  or,  disregarding  the  fact  of  his  having  given  security  to 
appear,3  absented  himself  during  the  progress  of  the  suit,4  it  was 
prosecuted  in  his  absence,  after  the  three  usual  citations  ;3  and  if 
the  judgment  was  against  him,  immissio  in  bona  was  decreed  ; 
but  in  the  case  of  a real  action,  possession  of  the  object  was 
awarded.6 


§ 2355- 

Instead  of  going  through  the  ordinary  course  of  justice,  it  was 
lawful  to  apply  at  once  to  the  emperor  by  a libellus  supplicationis ,* 
the  date  of  the  delivery  of  which  corresponded  with  that  of  the 
litis  contestation  in  ordinary  suits,  and  had  all  its  effects.  The 
emperor,  fortunately,  seldom9  investigated  the  matter  himself,  but 
usually  delegated  the  ordinary,  or  some  judge  specially  appointed,  in 
a.  rescript  drawn  up  by  the  Quaestor,  and  signed  by  himself,10  which 
the  plaintiff  had  to  deliver  to  the  judge  named  therein,  and  a copy 
of  it  to  the  defendent.11  As  long  as  the  litis  denunciatio  was  in 
use,12  the  delivery  of  this  rescript  represented  that  period  in 
ordinary  procedings : the  suit  then  proceded  in  the  usual  way.13 


§ 2356- 

The  question  of  court  fees,  or  costs,  was  as  much  an  appendage 
to  a suit  at  law  under  the  Roman  as  under  the  English  system. 
These  were  termed  sportula , and  originated,  as  they  have  in 
England,  in  abuse,  which  no  legislator  has  had  the  courage  to 
meet  in  a bold  manner.  Constantine  attempted  by  stringent  rules 
to  prohibit  a practice  which  had  grown  up  in  the  provinces ; 14  but 
after  the  fifth  century,  all  efforts  to  suppress  it  were  given  up 
in  despair,  and  the  wise  refuge  of  legislators  of  regulating  that 
which  they  could  not  prevent,  was  adopted  by  fixing  a tariff  of 


1 N.  125. 

* C.  7,  65,  x } 

• C.  7,  65, 1 ; 


C.  7,  72,  9. 

N.  53»  69» 


3»  Pr- 

4 C.  3,  1,  13,  § 3. 

• % 2007,  h.  op. 

• C.  7»  39,  8,  § 3. 

7 C.  1,  19,  8. 

• C. Th.  1,2,  no;  C.  1,20,  1. 


9 The  injustice  done  when  he  did  is 
evident  from  the  judgment  he  gave  in. 

,0  C.  1,  23,  6,  7. 

11  C.  Th.  4»  22,  2;  C.  Th.  4,  14,  i, 
§ 1;  N.  112,  3,  pr. 

19  Walter  1.  c.  23-27. 

**  Th.  2,  4,  4,  5 ; C.  Th.  2, 4,  4, 
5 ; Symm._Ep.  10,  39. 

14  C.  Th.  1,  16,  7. 


Judgment  by 
default  under 
the  Romano- 
Byzandne 
empire. 


Libellus  suppli- 
cadonis  to  the 
Emperor. 


Court  feet  and 
expenses. 
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Mediaeval  prac- 
tice followed  in 
the  ecclesiasti- 
cal courts  of 
England. 


Execution. 

The  separation 
of  the  adminis- 
trative from 
the  executive  a 
mere  practical 
accident 


Sheriff  an  ad- 
ministrative as 
well  an 
executive 
officer. 


fees.  A fixed  rate  was  adopted  for  the  insinuatio  and  citatkj  for 
the  opening  of  the  procedings,  and  for  the  drawing  and  serving  the 
acta?  for  the  judices  pedanei  f and  other  matters.  To  certain 
persons,  however,  the  privilege  of  paying  less,1 * * 4  or  nothing,  was 
reserved,5  a benefit  which  also  accrued  to  the  adverse  party.6 
Moreover,  in  trifling  causes,*  and  causes  against  clerks  in  holy 
orders,  in  the  ecclesiastical  courts,  process  might  be  served 
verbally,8  and  a note  of  the  heads  of  the  procedings  only  taken, 
and  the  suit  be  thus  prosecuted  to  judgment,  chiefly  with  the  view 
of  saving  the  office  costs. 

There  has  been,  unluckily,  no  apostolic  succession  of  this  pvt 
of  the  Roman  law  to  the  ecclesiastical  courts  of  England,  which 
have  adopted  the  most  corrupt  process  of  the  most  corrupt  agp  of 
mediaeval  law,  and  it  is  intirely  attributable  to  the  care  and  capacity 
of  the  judges  of  these  courts,  that  substantial  justice  is  so  satisfac- 
torily administered.  The  cumbrous  nature  of  the  process,  how- 
ever, incurs  a ruinous  amount  of  costs,  and  ft i equally  ruinous 
and  unnecessary  delay. 9 

These,  though  episcopal  courts,  arc  presided  over  by  lay  judges ; 
the  quality  of  justice  which  would  be  administered  if  the  bishop 
sat  in  person  may  be  inferred  from  the  case  of  Whiston  v.  the 
Dean  and  Chapter  of  Rochester,  in  which  the  bishop  of  that  sit 
sat  as  visitor,  but  was  fortunate  enough  to  have  Baron  Parke 
for  his  assessor. 

’ § 2357* 

In  Rome,  as  in  England,  the  administrative  became  accidentally 
and  practically  separated  from  the  executive  $ thus,  so  soon  as  the 
sentence  was  pronounced,  the  office  of  the  judge  was  at  an  end, 
and  the  imperium  of  the  magistrate  stepped  ip  to  put  the  judg- 
ment into  execution  5 so  that  the  magistrate  had  a double  func- 
tion— he  conducted  the  initiatory  steps  of  the  suit  in  his  administra- 
tive  capacity,  and  settled  the  issue  which^  for  want  of  time,  he  had 
delegated  to  the  judge  to  be  tried.  This  done,  he  resumed  His 
office,  and  himself  carried  out  the  sentence  pronounced  by  his 
deputy,  in  what  might  be  called  his  executive  capacity.  In  Hkt 
manner  the  sheriff  is  a judicial  officer  in  so  far  as  he  holds  a court, 
and  executive  in  that  he  executes  the  sentence  of  the  Queenfc 
justices.  The  offices  are  clearly  distinguishable,  though  vested  in 
the  same  individual ; nor  is  there  any  difference  in  the  origpwl 
nature  of  the  functions  of  the  praetor  and  sheriff : in  both  cases 
the  separation  of  their  offices  into  judicial  and  executive  has  been  a 


1 Theophil.  4,  6,  $ 24;  G.  114,  29, 
«•  3- 

*C.  12,  19,  12,  $ 1. 

* N.  82,  7,  9. 

4 C.  2,  8,  7,  6 ; N.  123,  28. 

•C.I,  3,25-29^2;  Id.  33,$  5. 

*C.  7,  51,6;  C.  12,  19,  12,  *4. 


7 C.  12,  30,  3,  § 4;  N.  17,  3 ; H.  2«, 
3 $ N.  82,  5 } Joan  Lyd.  de  Mag.  3,  ijf. 

• N.  83,  prsef.  pr. 

9 Halifax  in  hia  Analysis  ghrcl  d* 
parallels  of  these  courts  in  whkli  lie  » 
wrong,  once  it  is  derived  from  the  «d 
the  Lombardian  Glossators,  and  not  ns* 
Justinian. 
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mere  matter  of  accident,  and  not  of  design  ; and  in  both  cases,  the 
delegation  of  their  power,  resulting  from  the  press  of  business,  has 
led  to  the  great  fellacy,  vauntingly  exalted  by  English  political 
writers  into  a maxim,  that  the  executive  is  distinct  from  the 
administrative.  The  most  that  can  be  said  of  it  is,  that  accident 
would  have  led  to  a sound  statesmanlike  principle,  if  the  fact  were 
only  true  5 but,  as  it  is,  both  the  praetor  and  sheriff  combine  the 
two  attributes  in  the  same  person,  which  very  successfully  nulli- 
fies the  advantage  to  be  derived  from  a distinction  purely  logical 
and  imaginative. 

§ 2358. 

According  to  the  practice  of  the  age  of  the  legis  actiones , the  Execution  in 
execution  of  the  judgment  was  practically  left  to  the  plaintiff,  the  age  of  the 
The  Twelve  Tables  allowed  the  defendent  thirty  days,  a term  pc^manu^in- 
equi valent  to  the  tres  nundina , for  the  voluntary  fulfilment  of  the  jectionem. 
judgment.1  After  the  expiry  of  this  period,  the  plaintiff  could  bring 
the  defendent  before  the  court,  and  institute  the  legis  actio  per 
manus  injectionem  pro  judicato ,2  the  effect  of  which  was,  that  if 
the  defendent  did  not  procure  an  assiduus  vindex , or  sufficient  bail 
for  the  debt,  the  plaintiff  took  him  home  under  arrest,  and  im- 
prisoned him  in  his  private  prison,  or  otherwise  confined  him. 

The  rigor  with  which  this  was  sometimes  carried  out,  led  to  the 
passing  of  the  lex  PoetUiay  A.u.c.  29, 3 which  in  some  measure 
mitigated  this  severity. 

The  plaintiff  was  intituled  to  keep  the  debtor  in  custody  sixty 
days,  during  which  his  name,  together  with  the  amount  of  the 
debt,  was  publicly  proclaimed  on  three  market  days.4  If  this  had 
not  the  effect  of  inducing  some  one  to  come  forward  as  bail  for 
him,  he  was  definitively  addicted  to  the  debtor,  and  his  property, 
if  any,  seized  in  satisfaction  of  his  debt ; but  if  there  were  none, 
or  such  were  insufficient,  he  had  to  work  out  his  debt.  Hereupon 
arises  the  much  disputed  question  of  the  plaintiff  having  the  right 
of  killing  his  debtor,  and  of  dividing  his  body  by  a sectio  pro  rata 
among  the  creditors,  or  of  selling  him  as  a slave  to  foreign  parts,5 
but  which  clearly  rests  upon  the  erroneous  interpretation  of  certain 
texts. 

The  operation  of  the  actio  per  manus  injectionem  extended  to  all 
judgments5  whatever,  whether  for  money  or  rebus  jure  judicatis , 

1 Cell.  N.  A.  15,  13,  & 20,  1. 

* $ 2002,  h.  op. 

9 Cell.  N.  A.  20,  1 j Gaius  4,  $ 21,  25. 

This  resembles  the  proclamation  of  out- 
lawry at  three  successive  county  courts. 

4 Walter  Gcs.  des  R.  R.  § 715,  n.  2,  on 
the  authority  of  Geli.  N.  A.  20,  x ; contra 
Heinecc.  A.  R.  3,  30,2  j et  vide  § 1417.9, 
b.  op.  ibique  citat. 

s Savigny  as  usual  has  exercised  his  in- 
genuity in  inventing  a new  theorie,— fiber 

VOL.  III.  4 I 


das  alt  romische  schuldrecht,  Berlin  1834  : 
see  also  the  no  less  speculative  perverter  of 
ancient  history,  Niebuhr  Rom.  Ges.  1, 
637-44,  2,  667-73,  S,  178-815  A v 
Scheuri  rom : Nexum  Erl.  18 39  j C.  Sell 
de  juris  rom : nexo  et  mancipio,  Brunsv. 
1840;  C.  van  Heusdc  dc  lege  Poetilra 
Papiria  Traj.  ad  Rhen.  1842;  Bachoftn 
das  Nexum,  B:?sel.  1843,  who  reviews  all 
the  opinions. 
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where  a specific’  thing  was  directed  to  be  delivered,  or  a certain 
personal  act  performed.1 * *  The  power  thus  vested  in  the  hands  of 
the  creditor  rendered  superfluous  execution  against  the  goods  of 
the  debtor  by  the  magistrate,  who,  if  indeed  he  had  the  power 
of  using  the  right  of  distraint  incident  to  the  imperium , for  this 
purpose,  has  at  least  left  no  instance  of  his  having  done  so  in 
ancient  times, 8 * because,  on  the  addiction  of  the  creditor  as  the 
nexus  or  slave  of  the  creditor,  saha  ingenuitate  quasi  jure  pat- 
liminiij  all  his  goods  vested  in  the  master.* 


Principle  pre- 
ferred in  the 
pnetorian  law 
as  to  execution. 


Missio  in  poo. 
rei  senr.  causa. 


Where  avail- 
able. 


§ *359- 

The  praetorian  law  preserved  this  principle  in  execution,  bat  took 
a more  direct  mode  of  satisfaction  by  sequestrating  the  property 
of  the  debtor  at  once,  instead  of  mediately  through  the  person  ; 
it  appears  to  be  referable  to  a very  early  date,4 *  but  applied 
only  to  those  absent  on  a campaign,  at  the  expiry  of  the  period 
of  thirty  days,  by  making  their  goods  available,  as  if  their  persons 
had  been  in  custody.  The  praetorian  law  enabled  the  creditor, 
where  the  debtor  omitted  to  obey  the  sentence  within  die  lcri 
period,6  to  obtain  a decree  from  the  praetor  in  Rome,  or  w 
governor  in  the  provinces,6  who  gave  him,  if  required,  the  aid  of 
his  officers7  to  put  him  in  possession  of  all  the  property  of  Ac 
debtor,8  this  was  termed  missio  in  possessionem  rei  servanda  cause 
the  joint  possession  of  which  he  was  protected  by  the  interdict,  w 
vis  fiat  ei  qui  in  possessionem  missus  csty  with  the  power  of  uhtauc 
sale.®  The  application  to  the  magistrate  was  not  in  theoWftto 
of  the  actio  per  manus  injectionem , but  in  that  of  the  usual  Arm 
of  an  action*  on  a judgment,10  the  defense  to  which  was  allowed  to 
be  very  limited,11  and  only  to  be  adduced  on  security  being  gives;11 
the  denial  of  the  judicature  involved  the  penalty  of  the  duplum? 

Executio  per  immissionem  was  available  against  the  absentee— to 
who  kept  out  of  the  way,  him  who  has  forfeited  his  bail,  and  to 
who  contumaciously  stands  mute  befofe  the  praetor.14 


1 Gaius  4,  § 48. 

* Bethmann-Hollweg  1.  c.  § 28*30  j and 
v.  Sav.  Zeitsch.  11,  66-68;  Walter  1.  c. 
§ 715,  in  fin.;  Puchta  Inst  2,  p.  213. 

* This  point  of  view  appears  to  have 
been  overlooked  by  the  authors  cited  nt. 

4 Liv.  2,  24. 

* Gains  3,  % 78 ; P.  4»,  1,  2,  4,  $ 5 ; 

H-  7.  *9t  3'- 

4 P,  42,  i,  15,  pr.  § 1 ; Lex  Rubria, 

21,  22,  not  municipal  magistrates ; P.  50, 

1,  26;  P.2,2,4. 

» P.  4*.  4.  3,  Pr-  i P-  36i  4i  Si  $ *7i 

Cic.  pro  Quint.  6,  7,  25. 


ft 


* P-43i4i  >.pM  *•*>  Cfe.tc.*7; 

P-  4*i  *>  3.  % *3 » 10,  ^ 1 } P.  Jh* 

;,  pr. ; this  is  termed  a pnetorian  danfe* 
,J3,  7,  26;  P.41,  5,35. 

• P.  4*,  4i  6,  $ 1,  a ; Id.  14.  S *• 
$ *178,  § 2309,  fa.  op. 

"P-  15.  »>  3.$”;  P*  49i  *• 

" P-  4».  h S6i  P-  Si  »•  751  P-  “• 
2,  28.  § 8. 

ls  Gains  4,  $ 25,  T02. 

14  Gaius  4,  § 9,  171;  Paul  R.  S.  t, 

§ I ; Cic.  pro  Flacc.  21. 

14  § 1306,  h.  op. 
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§ 2360. 

Ultimately  a more  summary  mode  of  execution  was  intro- 
duced, to  which,  probably,  the  cognitiones  extraordinaria  first 
gave  rise,  it  proceded  directly  from  the  magistrate,  who  im- 
powered  the  officer  of  the  court,  in  cases  of  debt,  to  sequester, 
as  mortgagor1  on  the  part  of  the  creditors,  indi victual  objects 
belonging  tq  , the  judgment  debtor,2  after  the.  expiry  of  term  fixed,3 
and  if  not  redemed  within  two  fnonths,,to  sell,  thenu4  but  if  no 
purchaser  presented  himself,, to  deliver  them  to  the  creditor  at  an 
assessed  value.5 

Where, the  judgmen^jof  the  court  was  for,  3 specific  object,  its 
• seizure  by  the  officer  of  the  court  was  allowed*6  .^Valter,7  how- 
ever, is  of  opinion,  and  it  would  seem  correctly,  that  the  creditor 
still  retained  the  older  system  of  execution  by,  Jmmission,  on 
account  of  its  having  been  rendered  more  effective  by  Justinian.8 
This,  however,  seems  to  prove,  that  though  not  abrogated,  it  had 
been  superseded  by  a more  effective  remedy,,  which  rendered  its 
extension  necessary  to  its  preservation  $ hence  the  substitution,  of 
an  immissio  in  rem  singular em$  instead  of  the  older  immissio  in  rem 
universalem*)  fox  the  old  praetorian  distraint  applied  to  the  intire 
property  of  the  debtor  5 and,  as  the  creditor  only  required  suffi- 
cient to  satisfy  his  demand,  he  preferred  the  summary  process 
above  mentioned  as  more  effectual:  the. change  was  therefore 
introduced  to  meet  this  difficulty. 

This  species  of  execution  was  available  against  him  who  had 
not  defended  himself,  and  was  not,  as  formerly, ...  the  immediate 
consequence  ^of  contumacy,  but  applied  only  when  a suit  had 
been  prosecuted  in  the  absence  of  the  defendent,  and  judgment 
had  been  .given  against  him.10 


§ 2361. 

The  steps  necessary  to  obtain  execution,  must  be  taken  in  the 
office  of  the  court  having  jurisdiction  in  the  cause.11 

Theodosius,  in  order  to  induce  the  defendent  to  acquit* himself 
of  his  obligation  without  resort  being  had  to  these  stringent  mea- 
sures, decreed,  a.  d.  380,  that  if  he  did  not  make  satisfaction 
within  two  months  from  the  date  of  the  judgment,  he  might  be 
sued  for  interest  at  the  rate  of  24  pro  cent.12  This  Justinian 


* r.  20,  4, 10;  u.  8,  2 

* P*  4»,  *f  *5,  W-  § *» 

* P.42,  1,31}  P.  7,  1 
4 P.  42,  i,  31 } P.  2 


23,2. 

•P.4»,  i,  I5i§3>6  5 C.  8,23,  3. 
• P.  6,  1,  68, 


7 Get.  d.  R,  R.  § 716. 

8 C.  8»  22,  2. 

•C.  i,  12,6,43,4;  N.  53,4,4  1. 
»0  § 2306,  h.  op. 
n Joan  Lyd.  1.  c.  3 , II,  12. 

18  C.  Th.  4,  19,  1.  . 


Summary 
execution  in- 
troduced by 
the  cognitiones 
extraordinaria;. 


Against  whom 
available. 


Mode  of  pro- 
ceding  to 
execution  under 
this  judgment. 
Modification  by 
Theodosius. 
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Personal  arrest 
not  superseded. 


Limited  power 
of  municipal 
magistrates. 


Modification  of 
these  provisions. 


The  old  law 
retained  in 
respect  of  the 
Fiscus. 


reduced  to  a fourth,  by  extending  the  term  to  four  months, 
and  decreasing  the  rate  of  interest  to  12  pro  cent.,1  and  termed 
it  usura  rei  judicata , adopted  by  the  Germans  under  the  tide 
process-zinsen. 


§ 2362. 

It  is  evident  that  there  were  many  cases  in  which  execution 
against  property  only  would  be  of  little  avail,  either  from  obstinacy 
or  want  of  sufficient  assets  to  meet  the  demand.  To  have  allowed 
such  persons  to  go  undisturbed,  would  have  been  to  encourage 
dishonesty  and  reckless  trading.  The  personal  constraint  of  the 
old  law  was,  therefore,  not  superseded,  but  was  concurrent  with 
the  distraint  on  property.  In  Italy,2  the  addiction  to  servitude 
continued  as  well  as  in  the  provinces,3  under  the  emperors4  down 
to  the  latest  times,5  except  in  Egypt,  which  was  exempted  by 
special  privilege  from  all  corporal  restraint  in  matters  of  debt,6  and 
which  was  not  confined  to  money  judgments,  but  extended  to  aD 
judgments  whatsoever.  The  power  of  municipal  magistrates  was, 
however,  restricted,  in  this  respect,  to  simple  money  judgments 
under  a limited  sum,  nor  had  they  the  power  of  immissio  in  bonaJ 

§ 2363. 

We  have  seen  that  so  long  as  the  legis  actiones  continued 
in  force,  the  process  of  obtaining  this  execution  was  per  actionem 
manus  injectionem ,c  and  that  it  was  superseded  by  a simple  action 
on  the  judgment  j but  the  position  of  the  judgment  debtor  was 
much  improved  ; he  no  longer  was  absolutely  reduced  to  slavery,9 
with  the  mere  right  of  recovering  his  ingenuitas  on  satisfaction  to 
his  creditor,  but  was  to  be  looked  upon  as  a forced  laborer,  for 
the  purpose  of  working  out  his  debt,  retaining  his  ingenuitas .10 
The  confinement  in  private  prisons,  too,  was  prohibited,11  as  well 
as  the  extension  of  the  forced  labor  to  the  children.14  The 
Fiscus,  however,  retained  very  stringent  personal  remedies  against 
its  debtors,13  although  some  modifications  were  admitted  in  the 
case  of  debts  for  taxes.14 

1 C.  7»  54»  3. 

9 Dionys.  fr.  ed.  Rusk,  t.  4,  p.  2338  } 

Liv.  23,  14}  Lex  Rubria,  21,  22. 

9 Plut.  Lucull.  20;  Cic.  pro  Flacc. 

20,  21. 

4 Sen.  de  Ben.  3,  S ; Gell.  20,  1 ; Paul. 

R.  S.  5,  26,  $ 2;  P.  42,  1,  34;  C.  7, 

71,  I. 

* Id.  8 j N.  135,  1. 

4 Diodor,  i,  79,  by  imperial  constitution, 
as  seen  by  the  edict  of  Tiberius. 

7 Lex  Rubria,  21,  22^ 


I Gaius  4,  § 25. 

9 Gaius  9,  ^ 189,  199. 

10  Gell.  N.  A.  20,  1 ; Quintii.  Utf. 
Orat.  5,  10,60,  7,  3,  27,  dcclam.  jiif 
Coll.  Leg.  Moe.  4,  3 5 Brin.  Form.  1, 
50- 

II  C.  9,  5,  I ; C.  1, 4,  23. 

•»C.  4,  10,  12  j N.  134,7. 

,s  P.  48,  >3,  9,  § 6 ; C.  Th.  4,  jo,  1, 
C.  Th.io,  x6, 4. 

"C.  Th.  it,  7,  3,  7. 
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§ 2364. 

Passing  over  the  law  of  the  Twelve  Tables,1 *  with  respect  to  Execution 
the  concursus  creditorum , the  proceding  on  immission  by  the  edict  whe5e  manx 
was  the  same,  where  there  were  many,  as  where  there  was  but  one  crcd,tor*’ 
creditor,  the  property  was  sequestrated  thirty  days,  or  only  half 
that  time  if  the  debtor  were  dead,1 1 and  publicly  offered  for  sale  by  Publication, 
placards,  libelli  ^ posted  in  the  most  frequented  places  in  the  city  ;3  Dividend, 
which  was  also  due  notice  to  the  other  creditors  to  send  in  their 
claims.4 *  During  this  period,  it  was  out  of  the  debtor’s  power  to 
annuli  the  procedings  by  an  offer  of  payment ; neither  could 
another  do  so  for  him,  nor  by  a then  opposition  to  the  immission 
by  way  of  defense  ; but  he  was  allowed  to  give  security.5  On 
expiry  of  the  time,  the  creditors  named  one  of  themselves  magister , 
who,  on  the  expiry  of  a second  term,6  assigned  the  property  to 
him  who  promised  the  highest  dividend;7  and,  in  case  of  equal 
biddings,  a preference  was  shewn  first  to  a creditor,  and  secondly 
to  a debtor’s  relative.8 *  If  it  appeared  to  be  in  the  interest  of  the 
estate  that  the  sale  should  be  deferred,  the  praetor,  on  application, 
named  one  of  the  creditors  curator.  9 

Should  anything  be  fraudulently  alienated  before  and  during  the  Fraudulent 
immission,  tne  personal  actio  Paulliana 10  lay  against  the  debtor  for  ^ 

indemnity,  inforceabie  by  corporal  arrest,11  and  the  interdictum 
fraudatorium 18  for  restitution. 

The  purchaser  succeded  to  the  property  as  to  a universitas 13  by 
praetorian  right  alone,14  and  required  the  interdictum  possessorium , 
in  order  to  obtain  possession  of  it,15  which  conferred,  how- 
ever, nothing  beyond  praetorian  ownership;16  hence  the  out- 
standing debts  of  the  estate  did  not  pass  directly  to  him,  but  could 
be  realized  indirectly  by  the  actio  Rutiliana  or  Serviana  ;17  thus 
the  debtor  was  not  liberated,  but  remained  still 4 liable  for  the 
balance  on  again  attaining  to  wealth.18  It  is  therefore  correct  to 
say,  that  the  Roman  law  does  not  recognize  bankruptcy  in  the 
modern  sense  of  that  word,  but  only  insolvency. 

The  personal  consequence  of  the  immission  and  publication  was 


1 Geli.  N.  A.  20,  1 ; Dio.  Cats.  exo. 
Mm.  ii  ; Quintii.  3,  6,  § 84 ; Tertull. 
ApoL  4- 

• Gaius  3,  § 79. 

• Cic.  pro  Quint.  6,  15,  19;  Sen.  de 
Ben.  4,  12. 

4 Cic.  1.  c.  23;  P.42.  5,  12,  pr. 

• Sen.  1.  c. ; P.  42,  5,  33,  $ 1. 

6 Gaius  3,  § 79  ; Cic.  1.  c.  15,  ad  Att. 
i,  1,  6,  12. 

7 Theophil.  3,  12,  pr. 

• P.  42,  5,  16. 

• P.  42,  7,  2,  pr.  § i } P.  42,  4,  6,  ^2; 


42>  5»  «4»  Pr* 


10  $ 1*73-4»  § *059»  § *2H>  h*  °P-i 
P.  42,  8,  25,  § 7 ; C.  7,  57,  6. 

11  P.  42,  8,  1,  pr.;  Id.  10,  pr.;  I.  4, 

6,  §6. 

17  P.  42,  8, 25,  § 7;  C.  7,  57»  6;  § 1285. 

13  Gaius  2,  § 98,  3,  § 77. 

14  Theophil.  3,  12,  pr. 

15  § 2278,  h.  op. ; Gaius  4,  $ 145. 

13  Gaius  3,  & 80. 

17  Gaius  3,  { 81,  4,  § 35,  in  ; Theo- 
phil. 3,  12,  pr. 

19  Gaius  2,  § 155. 
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infamy,1  a penalty  which  extended  even  beyond  the  grave,  where 
his  estate  was  declared  to  be  insolvent ; hence  the  expedient  of 
instituting  a slave  heir  with  freedom,  in  order  that  the  sale  should 
take  place  in  his  name.2  Another  inconvenience  of  insolvency 
was  the  obligation  to  which  one  against  whom  immission  bad 
once  issued  was  exposed,  of  giving  security  for  fulfillment  of  the 
judgment  in  every  suit  which  might  thereafter  be  brought  .against 
him.3 


§ 2365- 

This  law  first  underwent  modification,  by  the  lex  Julia.4  Under 
the  imperial  rule,  Julius,  or  Augustus  Caesar,5 *  which  of  the  two 
it  is  not  clear,  permitted  the  debtor  to  make  a voluntary  cession 
of  his  property  for  the  benefit  of  his  creditors,  the  principles  upon 
which  the  sale  under  the  immissio 5 took  place  being  retained; 
and  although  the  debtor  was  not  unconditionally  liberated  from 
subsequent  liability,7  the  penalty  of  personal  arrest  and  of  infamy 
was  remitted,8  except  in  fiscal  cases.^ 

This  beneficium  was  first  granted  to  citizens  only,  and  did  not 
apply  to  the  provinces,10  to  which  it  was,  however,  extended  by  a 
subsequent  constitution.11 

An  exceptional  privilege  was  accorded  to  persons  of  senatorial 
rank,  whose  property  could,  with  consent  of  their  creditors,  be 
sold  in  detail  by  a curator  appointed  by  the  magistrate.12 


§ 2366. 

In  the  later  imperial  period,  the  practice  underwent  an  intire 
change.13  The  creditor  who  pressed  for  payment  still  commenced 
in  the  same  form,  by  filing  his  petition  for  an  immissio ; but  the 
estate  was  not  sold  by  the  magister  in  its  intirety  to  him  who  bid 
the  highest  per  centage,14  that  is,  the  sum  which  would  produce 
the  highest  dividend  ; but  the  objects  of  which  it  was  composed 
were  disposed  of  severally  by  the  curator  chosen  by  the  creditors, 
and  the  procedes  divided  rateably  as  the  claims*  ana  the  surplus,  if 
any,  retained  by  the  judge,  for  those  who  should  afterwards  come 
in.15 


1 Lex  Julia  municip.  lin.  41-43  (Hau- 
bold  mon.  p.  114)  Tcrtull.  Apol.  4. 

* Gaius  2,  § 1545  I.  j,  6,  $ 1 5 C.  Th. 
a,  *9r  3- 

* Gaius  4,  § 102  j Cic.  pro  Quint.  8. 

4 Gaiut  3i  i 78  ; C.  7>7*>4- 

* C*s.  de  bell.  civ.  3,  1$  Suet.  Jul. 

Cses.  42  ; Tac.  Ann.  6,  16 ; Dio  C ass. 

58,21. 

* Gaius  3,  § 78-81  j P.  42,  2,  3,  5. 


T P.42,  3,  5,6,7;  C.  7,71,  1. 
•Id. 

• C.  Th.  4,  20,  1 ; C.  Tb.  10,  16,  4. 
10  C.  2,  12,  11. 

“ C.  7.7*s4. 


11  p-  »7,  *0»  5*  9 » p*  4*.  5»  4*  5* 
u Bethmann-Hollweg  1.  c.  $ 31. 
u I.  3,  12,  pr. ; Theophii  3,  12,  pr- 
u C.  7.  7»»  10,  $ z ; I.  *,  19,  § 1. 
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§ 2367. 

The  sale  of  the  estate,  in  its  intirety,1 * *  by  the  State,  called  sectio ,* 
was  nearly  allied  to  the  private  procedings  under  an  insolvency. 
Herein  lies  the  difference  between  the  audio , applicable  to  private, 
and  the  sectio,  proper  to  public  insolvencies,  and  which  took  place 
in  consequence  of  a damnatio,  or  proscriptio ,s  or.  for  the  purpose  of 
realizing  the  claims  of  the  State  on  property  forfeited,  by  reason  of 
illegal  acts  and  deeds.4  The  practice  was  for  the  praetor  to  direct 
the  quaestor  to  take  possession,5 *  whence  the  term  bona  publice 
possideri , and  dispose  of  the  whole  to  the  highest  bidder.5  The 
purchaser,  here  called  sector,  acquired  the  dominium  quiritianum,7 
in  virtue  of  his  title  from  the  State  sub  hasta  emptione ,8  and 
obtained  possession  by  the  interdictum  sectorium ,9  with,  however, 
the  obligation  of  taking  the  property  with  the  liabilities  attaching 
upon  it.10 

An  inheritance  which  had  lapsed  to  the  Fiscus,  was  disposed  of 
according  to  the  same  principles,11  and  the  purchaser  acquired  with 
it  the  usual  hereditatis  petitio.1* 


§ 2368. 

During  the  republican  age,  all  appeals  lay  from  the  prastor  to 
another  tribunal  at  any  stage  of  the  procedings,  from  the  drawing 
up  of  the  formula ,13  even  to  the  executio ; 14  and,  in  like  manner, 
from  any  official  act  of  a magistrate,  by  which  the  party  con- 
sidered himself  aggrieved.  This  appeal  lay  to  another  praetor,15  a 
consul*10  or  the  College  of  the  Tribunes,17  and  by  these  means  the 
procedings  were  stayed. 

On  the  extinction  of  the  republic,  the  sovereign,  in  whom  these 
offices  were  consolidated,  succeded  naturally  into  the  place  of 
those  authorities  ;18  but  the  increasing  mass  of  these  appeals  soon 
rendered  a delegation  of  right  necessary,  and  the  Profecti  urbi1* 


1 § 1417-9,  h.  op. ; vide  the  case  of 
Porsenna  for  the  procedings  according  to 
the  old  form,  Liv.  2,  14 ; Dionys.  5,  34. 

* Gains  3,  $ 154,  says  publice. 

* Cic.  pro  Rose.  Aroer.  43, 

4 Liv.  38,  58,  60;  Cic.  pro  Rabir.  4* 

4 Liv.  1.  c.  Cic.  in  Verr.  2,  1,  20,  fr.  1 j 
Acil.  repetund.  lin.  9 (Haubold  mon.p.  75) 
fr.  sf  Semi.  17. 

4 (Ascon.)  Cic.  in  Verr.  2,  1,  20,  2}f 
p.  172,  177  j Orell.  Schol.  Gronov.  in 
Verr*  2,  1,  20,  p*  403  ; Orell.  Cic.  pro 
Rose.  Amer.  8. 

7 Vitro  do  re  rust.  2,  10  j . Gaius  3, 

§ 80. 

9 Cic . Philipp,  2,  26  ; Festus  v.  hasta j 

§ 1991,  h.  op. 


9 Gaius  4,  § 146. 

10  (Ascon.)  in  Verr.  af  1,  »3,  p.  177, 
Orell. ; P.  48,  23,  2,  3. 

11  c.4.39.  «• 

” P-  S.  3.  S4>  Pr- 
19  Cic.  pro  Tull.  38. 

14  Uv.  6,  27,  38»  6©  j Geli.  N*  A.  7, 9 ; 
Cic.  pro  Quint.  7,  20,  21. 

14  Cses.  de  bell.  civ.  3,  20$  Cic.  in 
Verr.  2 , 1,  46,  ibiq.  (Ascon.)  p.  192, 
Orell. 

19  VaL  Max.  7,  7,  § 6. 

17  Liv.  GelL  Cic.  pro  Quint,  1.1.  c.c. 

14  Walter  Ges.  d.  R.  R.  % 258,  n.  89- 
92. 

19  Suet.  Octav.  33. 
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€t  pratorioj  which  latter  acting  as  civil  judges,  and  having  their 
own  court,1 2  were  the  two  authorities  who  exercised  this  appellate 
jurisdiction,  so  that  a regular  routine  was  established.  In  Rome 
itself  the  appeals  lay'  from  the  magistrate  of  the  city  to  the 
prefects,  and  ultimately  to  the  emperor  himself.3 
In  the  munici-  In  municipalities,  the  appeal  lay  from  the  municipal  magistrates 
pande*  and  t0  the  praetor,  or  correctores  ; in  the  provinces,  from  the  muni- 
cipal  colonial4 *  authorities,  and  those  of  the  free  cities,4  to  the 
imperial  lieutenent.  From  the  legates,  when  they  had  pronounced 
any  dictum,  to  the  proconsul,6  and  from  him  to  the  emperor,7 
who  often  referred  the  matter  to  the  Senate,  as  an  appellate  court,8 
to  which,  also,  these  appeals  were  sometimes  referred  once  for 
all; 9 but  appeals  from  a judex  lay  to  him  who  had  appointed 
him.10 


§ 2369. 

Appeals  under  After  Constantine,  a new  sequence  of  instances  was  introduced 
die  Romano-  by  the  ncw  constitution.  In  both  capitals,  Rome  and  Byzantium, 
empire!1^  the  appeal  regularly  lay  to  the  Prafecti  urbi .u 
In  the  provinces.  In  the  provinces,  the  appeals  lay  to  the  imperial  lieutenent,12 
from  the  municipal  magistrates  and  defensores , whence,  if  in 
Italy,  it  lay  further  to  the  praefect  of  the  city,  in  the  stead  of 
the  emperor,13  this  sequence,  notwithstanding  its  abolition  by 
Constantius,  a.d.  357, 14  was  restored  at  a later  period.14  Tm 
vicarius  urbis  possessed  like  attributes,  though  in  a more  re- 
stricted degree,  in  virtue  of  imperial  delegation.16 

Under  the  oriental  empire  appeals  lay  from  certain  provinces  to 
the  Prafecti  urbi  Constanti nopolita nay17  and  then  to  the  emperor ; 18 
and  in  like  manner  in  Rome,1»  from  the  vicarius  to  the  Prafecti 
vice  sacraj  in  lieu  of  the  emperor.20 

In  the  other  provinces  appeals  lay  from  the  imperial  lieutenents 
to  the  Prafecti  pratorio? 1 or  the  vicarius  of  the  diocese ; 22  but 
should  the  geographical  position  of  the  provinces  render  this  in- 
convenient, the  Proconsules , Comes  orientalis , or  Prafectus  Egypt 


1 P.  12, 1, 40. 

9 Herodian  7,  6 ; Cio  Cass.  52,  33. 

•Suet.  Octav.  33;  Dio  Casa.  52,  21, 
3$  i P-  4. 4»  3*- 

4 P-  49,  ».  *1,  pr- 

4 Boeckh  Inter.  Grate.  t. 1,  n.  355. 

• P.  49,  3,  2 ; Dio  Cass.  52,  22. 

7 /El.  Amtid.  in  Romam  orat,  ed  Jebb. 
t.  I,  p.  208 , ed  Canter,  t.  1,  p.  363 ; P. 
36,  1,  81  j Dio  Cass.  52,  33. 

1 Capitol.  M.  Anton.  10. 

9 Suet.  Nero  17 ; Tac.  Ann.  14,  28  ; 

Vopisc.  Prob.  13. 

"* ,P-  49,  3,  »,  3 » P-  49»  »>  ».  $ 3 i M- 

»• 

" C.  7.  6»,  17- 


•»C.  Th.u,  30,  1,35  N.  15,  5. 
w C.  Th.  11,  30,  13,  vice  sacra. 

14  C.  Th.  ii,  30,  27,  vide  Gothofr. 

14  Cassiodor.  var.  6,  4 ; Syramach.  cp. 
10,  58,  60. 

14  Cassiodor.  var.  6,  15. 

17  C.  Th.  1,  6,  1,  10 } C.  7,  62,  23. 

11  C.  Th.  11,30,8,11,30,44;  C.Tk. 
11,34,2;  C.  8,  10, 12,  $7. 

19  C.  Th.  11,  30,  29, 61. 

99  C.  Th.  1,  6,  2,  3 ; C.  Th.  21, 
30,  61. 

91  C.  Th.  11,  30,  27,  67 ; C.  Th.  1, 
5»  4- 

99  N.  23,  3 5 N.  20,  pr.  5 ; C.  Th.  ii, 
30,  16. 
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were  then  all  impowered  to  act  in  the  emperor’s  stead.1  Appeals 
lay  from  the  Vicarii , and  those  equivalent  to  such  direct  to  the 
emperor,2,  who,  however,  took  no  longer  any  personal  interest  in 
the  matter*  as  ^appears  from  a law  of  Theodosius  II.,  which 
referred  all  such  to  a permanent  commission,  composed  of  the 
praetorian  praefects  and  the  quaestor.3  No  appeal  lay  from  the 
praetorian  praefects,4  and,  since  the  age  of  Hadrian,  not  even  from 
the  Senate,3 *  and  of  course,  not  from  the  emperor.3 


§ 237°- 

Appeal  might  be  made  immediately  on  the  opening  of  the  judg* 
tnent,  by  an  oral  declaration  of  the  intention  duly  registered,7 *  or 
within  a certain  fixed  time,  by  a libell  in  writing.9  It  was  then  the 
duty  of  the  Judge  to  grant  the  appellant  letters  dimissory, 
called  Apostolaf  together  with  a copy  of  the  record,10  and 
to  transmit  these  to  the  superior  court  for  further  procedings,10 
within  the  delay  fixed  by  the  law.11 

When  the  appeal  was  to  the  emperor  in  person,  it  was  the 
practice,  subsequently  to  the  fourth  century,  for  the  tribunal  from 
which  the  appeal  was  made,  to  draw  up  a complete  relatio^  or 
consultati *,  which,  after  it  had  been  submitted  to  the  parties  con- 
- ccmed  therein  for  their  remarks,  was  transmitted  by  an  officer  of 
the  court  to  the  imperial  chancery,  together  with  the  procedings,12 
whence  it  found  its  way  to  the  imperial  consistorium  for  examination 
and  decision,13 

The  same  proceding  was  observed  in  appeals  from  the  Procon- 
sulesy  the  Comes  orientalis , the  Prefect's  AZgyptox  and  the  Vicarii  of 
the  dioceses ; but  since  these  appeals  were  referred,  by  the  law  of 
Theodosius  above  mentioned,  to  the  standing  commission,  com- 
posed of  the  praetorian  praefects  and  the  quaestor,  the  usual  course 
of  proceding  was  observed  ; 14  hence  the  form  of  a consultatio  be- 
came restricted  to  appeals  from  the  highest  legal  dignitaries  of  the 
State.15 

Regularly  appeals  lay  only  against  a definitive  judgment,  and  only 


1 C.  Th.  11.  30,  3,  6a  5 C.  a,  3,  41 
Bcthmann  - Hollweg  Rom.  Gerichtsverf 
4 3>  »•  3*i  371  Not.  Valentin.  3,  x8, 
I 

*C.  Th.  ii,  30,  16,  29. 

*C  7,  6a,  3a,  pr. 5 N.  ia6$  Joax 
Lyd.  de  Mag.  a,  15,  16. 

«P.  i,  ii,  i|  $ i > P-  4.  4»  171  C 
Th.  11,  30,  16. 

* P.  49,  a,  1,  $ a 5 from  Dio  Can.  59 
1 8.  it  appears  this  formerly  was  otherwise. 

1 P.  49,  »,  i,  § 1 5 C.  7,  6»,  34. 

7 P- 49.  1»  *5  C.  7,  6»,  Hi  P.49,  I; 

I»>4.  49.4.  **.  *3.  *• 

•P.49, 1,  i,Hi  W*  3- 

VOL.  III. 


• P.  49,  6,  1 i Paul  R.  S.  534. 

“C.  7,61,  6,  $6;  N.  116,3. 

" C.  7, 61,  j { C.  Th.  11,  30,  63 ; C. 
Th.  11,31,  3 i C.  7,63,1*5. 

**  C.  Th.  11,  S9,  5j  C.  Th.  11*30, 
1*.  *9»  3*»  34»  47.  54*  Symmach.  ep. 
»<>•  4«,  51»  53- 

,#C.  1,  14,  a;  Walter  l c.  $ 711, 
n.  60. 

" C.  7,  6*.  3*.  pr-  $ *»  3. 4i  N-  **«  * 
Joan  Lyd.  1*  0.  a,  15, 16. 

u C.  7.  «*.  3*.  § S > W-  37.  39.  § »> 
* 8 C.  7,  63,  5, §ij  N.  13,  i|  N.  611, 
cd  Qnenbrqggan. 
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De  panis  temere 
litigantium. 


by  way  of  exception  in  the  interlocutory  stages  of  a suit,1 *  until  this 
was  final! y abolished  by  Justinian.* 

Originally,  a certain  amount  of  value  was  all  that  was  requisite 
for  an  appeal  to  the  emperor,3  this  was  afterwards  abolished,4 
and  the  number  of  appeals  was  simply  regulated  by  the  number  of 
authorities  through  which  it  had  to  pass.  The  most  recent  law, 
however,  restricted  the  number  of  appeals  to  two.5 

§ a37x* 

Inasmuch  as  no  appeal  lay  against  the  judgments  of  the  prae- 
torian prefects,  a new  remedy  was  introduced  in  the  fourth 
century,  by  supplicatio  or  retractatio .6 

This  was  perfectly  distinct  from  the  quashing  of  such  judgments 
as  were  informal  or  illegal  upon  the  face  of  the  procedings,  which 
were  reversable  as  null  and  void.7 

The  mode  in  which  this  was  effected  in  more  ancient  pmes  is 
unknown,  but  it  is  surmised  that  it  was  effected  by  a sponsio  of 
double  the  value  of  the  matter  in  issue.8 

Lastly,  all  inequities  and  onerous  judgments  were  remediable, 
generally,  by  the  process  of  restitutio f in  those  cases  which 
allowed  of  these  extraordinary  means,  and  this  went  to  the  length 
of  rescinding  the  judgments  of  the  pretorian  prefects,  and  even  of 
the  emperor  himself.10 


§ 2372. 

Inadmissible  appeals  were  punished  by  pecuniary  amercement,11 
and  vexatious  appeals  by  the  forfeiture  of  the  caution  money, 
which  had  to  be  previously  deposited,  and  a fine  of  triple  costs ; 12 
but  at'a  later  period  other  penalties  were  introduced.13 


§ 2373- 

Such  is  the  moral  as  well  as  the  physical  combativeness  of  man, 
that  it  was  found  necessary  in  the  Roman  state  to  introduce,  from 


1 C.  Th.  11,  30,  a,  25,  37,  40,  44, 
655  C.  Th.  11,36,  1,2,3,  18,  23} 

Symmach.  cp.  10,  36,  58. 

* C..  7,  62,  36  j C.  3,  1,  16;  for  an 
exception,  vide  P.  49,  5,  2. 

* P.  49,  1,  10,  % 1 ; Nov.  Valentin.  3, 
J4»$  *7* 

4 C.  7,  61,  10,  37 ; for  an  exception, 
vide  N.  23,  3. 

? C.  7,  70,  1. 

* C.  i,  19,  5 J N.  Th.  13  ; C.  7,  42, 
1;  C.  7,  62,  30,  35  j N.  82,  12}  N. 

5- 

7P.  49,  8,  1,  2,  3}  C.  7,  64,  1,  2, 

4.  7- 


8 Paul  R.  S.  5,  5a,  § 7,  8 } Cod.  Greg. 
10,  1. 

6 P.  4,  4,  16,  § 5;  Id.  42;  C.  2,  27, 
2,(4,  5 ; for  examples,  vide  § 1875,  $ 2055, 
h.  op.  et  sq. 

10  P.  1,  II,  1,  § *j  P.*,  4,  17,  iS, 
§1-4. 

11  C.  Th.  II,  30,  *,  aj,  37,  40,  44, 
65;  C.  Th.  11,  36,  1,  a,  3,  ii,  18,  *3 ; 
Symmach.  ep.  10,  36,  58. 

18  Tac.  Ann.  14,  28 } Paul.  R.  S.  5, 
33*  37* 

'*  c.  Th.  1,  5,  3 ; C.  7, 61, 6,  § 4. 
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time  to  time,k  divers  rules  to  check  the  unreasonable  increase  of 
vexatious  suits.  The  greater  the  facilities  offered,  to  mankind  to 
dispute  with  his  fellow  map,  the  more  he  will  dispute,  a maxim  fully 
borne  out  by  the  history  of  the  Roman  law  ; for  during  the  early 
period,  when  it  was  an  occult  science*  practised  and  understood 
by  few,  a very  limited  number  of  judicial  officers  sufficed  to  do  all 
the  legal  business  of  the  Roman  state.  Prosperity  naturally  and 
necessarily  increased  litigation  ; but  it  was  further  unnaturally  and 
unnecessarily  augmented  by  the  familiarity  which  $he  general  mass 
of  the  population  acquired  with  its  once  hidden  mysteries. 

Another  reason,  too,  was  doubtless  the  gradual  decline  of  the 
patronal  influence ; for  so  long  as  that  influence  retained  its  full 
vigor,  there  can  be  no  doubt  but  that  the  patrons,  as  the  legal 
advisers  and  advocates  of  their  clients,  exercised  a wholesome 
check  upon  the  multiplicity  of  suits,  either  by  demonstrating  to  the 
would-be  litigant  his  error,  or  by  compromise  between  the  respec- 
tive patrons.  Had  some  such  practice  as  this  not  been  usual,  it  is 
impossible  to  understand  how  the  legal  business  of  the  State  could 
have  been  carried  on  with  so  slender  a judicial  staff.  But  when 
the  clients  had  emancipated  themselves  from  their  patrons,  instead 
of  listening  to  their  advice,  and  taking  their  opinion,  they  rushed 
recklessly  into  the  forum,  and  insisted  on  a judicial  decision  on 
their  respective  rights ; the  consequence  of  which  was  a steady 
but  rapid  increase  in  the  judicial  staff,1  and  the  adoption  of  divers 
means  to  lighten  its  labors,  and  to  prevent  rash  litigation. 

It  is  clearly  not  to  the  advantage  of  the  common  man  that 
justice  should  be  too  accessible,  or,  according  to  the  modern 
phrase,  be  brought  to  every  man’s  door ; for,  in  any  case,  the  loss 
to  the  common  fund  of  the  litigant  parties  is  the  costs  ; but  the 
litigious  spirit  it  evo)ces  is  far  more  injurious  to  the  community  at 
large,  and  in  small  matters,  the  expense  and  loss  of  time  often  far 
excede  the  amount  in  issue  between  the  parties.  Justice,  there- 
fore, should  neither  be  too  cheap,  nor  too  easy  of  access,  nor, 
generally  speaking,  does  any  injustice  result j for,  knowing  the 
difficulties  they  will  haVe  to  meet,  men  become  more  circumspect 
in  their  transactions,  and,  above  all,  a system  of  reckless  trading 
on  the  capital  and  credulity  of  others  receives  a wholesome 
check. 

§ *374- 

Many  means  were  then  introduced  for  diminishing  the  over- 
whelming mass  of  litigation,  and  the  penalties  which  it  induced 
applied  equally  to  the  plaintiff  and  defendent.  The  chief  of  these  is 
the  limitation  of  actions  already  alluded  to,  which  deserves  the 
first  place.  This  means  of  checking  litigation  was,  as  we  have 
seen,  unknown  in  the  more  ancient  times,  and  the  first  innovation, 
notwithstanding,  was  jthe  limitation  of  most  edictal  actions  to  the 

1 & 34  h.  op. 
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year ; 1 next^  the  limitation  of  real  actions  was  introduced  ;*  and, 
lasdy,  the  thirty  years  limitation  was  fixed  by  Theodosius*  for  aO 
actions  generally,  or  for  those  actually  commenced,  but  which  had 
been  allowed  to  sleep.  According  to  Justinian’s4  amendment, 
forty  years  were  to  be  reckoned  from  the  last  cognitio  j 4 on  the 
other  nand,  the  rule  of  die  old  law,  that  if  a pending  suit  were  not 
prosecuted  to  its  termination  within  a certain  time,  the  right  of 
action  was  extinguished,6  was,  in  the  more  recent  law,  restricted 
to  certain  cases.* 


§ *37S- 

The  prohibiiMB  The  prohibition  to  purchase  die  subjects  of  litigation,  was 
o^ecto  under  aiK>^lcr  mode  of  guarding  against  the  increase  of  vexatious  suits. 

htigatioii!1  'This  prohibition  has  its  rise  in  an  edict  of  Augustus,  which 

declared  such  acquisitions  null  and  void,  and  superadded  a penalty, 
to  be  paid  into  the  Fiscus.8  This  penalty  was  increased  by 
Justinian,®  and  this  even  extended  to  an  alienation  before  com- 
mencement of  the  litigation,  whereby  the  position  of  the  adversary 
was  rendered  less  advantageous,  to  which  was  added  a right  of 
action  For  indemnity.10 


Ancient  mode 
of  checking 
litigation  by 
forfeiture  when 
an  excess  was 
claimed  over 
the  truth. 
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tie*  substituted. 
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§ *376- 

Another  means  by  which  litigation  was  9ought  to  be  diminished, 
dates  as  far  back  as  the  legit  aeternet,11  and  consisted  in  the  for- 
feiture of  the  object ; or  when  more  was  claimed  than  was  due,  a 
provision  continued  in  the  formulae  process ; when  in  an  act* 
certi , the  claim  of  too  much  in  the  intentio  involved  the  loss  of  the 
suit.1* 

The  later  legislation  transformed  these  provisions,  affer  many 
changes,  into  positive  penalties.13 

The  law  of  the  age  of  Gains,  however,  contained  provisions  in- 
volving the  loss  of  9uits  of  which  no  trace  remains  in  Justinian’» 
legislature,14  viz.,  the  penalty  of  splitting  demand,  and  distributing 
suits  ; lit  dividua  and  residua.1* 

Nor  were  these  the  only  provisions  which  aimed  at  the  restraint 
of  litigation.16  The  sponsio , or  wager,  connected  with  the  sacra- 
mentum was,  doubtless,  invented  with  this  view  at  a very  early 


1 Gaius  4,  $ no,  in. 

* & 2219,  h.  op. 

! £•  I!1' 1 > ,-+* **»  Pr- 

4 C.  Th.  4,  14,  1,  § 1. 

*C.  7,  39,9. 

” § 2225,  h.  op. 

7 C.  2,  21,  8;  de  dolo  affords  an 
example  of  the  necessity  of  prosecuting  a 
suit  to  the  end  within  a given  time,  § 2225, 
h.  op. 

• Frag,  de  jur.  Fiaci,  § 8 5 App.  to  Gaius 
by  Lachmann,  Gaius  4,  § 117  5 P.  49,  14, 
b Pr-i  P-44>$,  «»  %• 


9 C.  8,  37,45  N.  1 12,  x. 

10  P*  4»  7*  *»  3*  § 4- 

11  Cic.  de  oract.  I,  36  5 Want.  Mostell 

b b Itt3* 

12  Ck.  pro  Rose.  com.  4,  Gaius  4,  4 53- 
55,  57-6o,  685  I.  4,  6,  § 335  $•*. 
Claud.  14  5 Frsg.  Vat.  $ 53  5 Consult,  «t 
juriac.  5. 

18  C.  3,  10,  1,  2 5 1.4,6,133. 

14  I-  4,  6,  § 34. 

«$2235,  h.  op.  5 Cans  4,  S $6,  5* 
59,  1222. 

10  I.  4,  *6>  Pr* 
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age,  «whence  it  passed  imo  the  later  penal  apnm,  and  was  further  Poa*ui»«f 
transferred  to  interdicts  ; 1 aid  tk«nce  to  actions  an  a certa  crtditM  ,he  Mc”n'e*- 
ptcuntn  and  on  the  unstltvtum .*  wponuo  poenales. 


§ 2377* 

Another  mode  of  checking  litigation  whs  by  the  imposition  of  a Double  penal- 
double  penalty  on  those  who  vexatiously  defended  actions,  techni-  *“■  for  *exa- 
CaHy  expressed  by  Us  imficiando  crescit  m dup&mj  which  has  been  ou>  e Ma< 
retained  in  some  cases  in  the  later  Form  of  Roman  legislation  ;4 
hut  in  cases  in  which  neither  a sponsio  intervened,  nor  this  penalty 
applied,  the  plaintiff  wmsintitukdin  dll  suits  ar  actions  involving  the 
simpium  only,  to  demand  the  juramastum  xalumnue  from  the  defen-  juramentum 
dent,6  a provisam  extended  by  Justinian  to  all  suits  whatever  j6  calumniae, 
nor  was  this  directed  exclusively  against  mere  Ikigarion  $ it  went 
absolutely  to  the  merits  of  the  cause  itself,7  so  that  if  turned  out 
to  beifcrpYt,  it  involved  the  penalties  of  infamy*8  Nor  was  this 
protection1  the  privilege  of  plaintiffs  alone  ; defendents  had  likewise 
the  benefit  of  it,9  and  could  demand  a like  Juramentum  cahtmnimy 
as  has  been  already  seen,  from  the  plaintiff,  and  furthermore  bring 
dht  judicium  culrtmnUe*0  against  him  for  a tenth  port  of  the  matter 
in  issue  on  proof  of  an  intentionally  vexatious  suit*  or  if  in  the 
case  of  on  interdict,  for  the  fourth  part.41  This  Judicium  aabmmm  judicium 
foil  into  dissuetudo,  but  the  oath  ’continued  to  subsist  in  many  caiumni*. 
actions  **  ontit  Justinian  made  it  legaUv  obligatoiy  in  dl.w  In 
many  actions  of  the  olddn  time,  an  which  this  judicium  did  not 
apply,  an  action  for  a fifth  or  tenth  part  iof  the  value  of  the  matter 
in  difference  lay  by  way  of  a contrarium  judicium , on  proof  being 
adduced  Of  the  suit  being  imentiacs%  vexatious^  but  neither 
would  lie  if  the  Juramentum  caimmim  had  been  demanded  and 
actually  taken.14  Lastiy,  ih  all  cases  in  which  a penal  wager, 
sponsio  poenalis , was  entered  imx>,  the  defendent  could  sue  the 
plaintiff  on  the  restipulatio*** 


§ 2378. 


The  last  mode  of  restraining 
which  has  an  exact  parallel  in  £ 


1 Gaius  4,  §141,  161-167. 

* Gaiut  4,  ■§  13*  171 } Cic.  pro  Rote, 
com.  4,  5. 

* Gaius  4,  § 9,  171 } Paul  R.  S.  i,  ip, 
$15  Cic.  pro  Flacc.  n } S.  Sell.  Abh.  in 
Jahrb.  a,  1-64,  175-2$  i,  should  be  sought 
by  those  acquainted  with  the  German  lan- 


guage. 

4 !•  4f  16,  § 1;  I.4,  6,  §16;  I.  3,  17, 
§ 7-  . 

* Gaiut  4,  § 171-3;  p‘  IO>  h 44> 
i 4* 

6 C.  1,  59,  s,  pr. 


unjust  suits,  arid  die  only  one  Com  operate  a» 
nglish  law,  is  the  amercement  in  a penalty  on  the 

unsuccessful 

party. 

7 Cic.  pro  Rose.  Amer.  38*9;  pro  Hose, 
com.  6 $ pro  Csec.  1,  3. 

5 Gains  4,  § 1814  I-4,  16,  § 1;  P.  3, 

V 

9 Gaius  4,  § 174. 

10  § ai57>  § 2153»  h.  op. 

11  Gaius  4,  § 175.  176,  178  j Dioclet.  in 
consult,  vel.  juriac.  6. 

“ P-  *»  >3.  M * 5 Id.  9,  § 3 » P-  39» 

»»  J>  i Hi  P»  39»  *»  *3»  i 3»  famish 
examples. 

"I- 4»  iM*S  C.*,  J9,a,pr. 

14  Gaius  4,  $ 177-9. 

19  Gaius  4,  § 13,  180,  181. 
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Followed  the 
event. 


Express  con- 
demnation in 
costs. 


In  England. 


costs,1  a penalty  to  which  the  unsuccessful  party  is  always  ex- 
posed, and  one  which  has  more  effect  than  any  other,  where  there 
is  evident  proof  of  his  want  of  bona  fides  to  this  was  added  the 
power,  which  the  judge  in  his  discretion  might  exercise,  of  im- 
posing in  addition  a tenth  of  the  value  of  the  matter  in  issue,  as 
a penalty  to  be  paid  to  the  fiscus.3  Originally  it  was  unnecessary 
to  mention  the  costs  eo  nomine  ;4  they  followed  the  judgment  as  a 
necessary  consequence  and  natural  appendage ; but,  at  a later 
period,  this  point  was  urged  more  stringently,  and  to  avoid  all 
error,  the  judge  was  bound  to  condemn  in  costs,  on  pain  of 
making  himself  personally  liable  and  we  have  seen6  that  it  was 
necessary  to  depose  to  costs  on  oath,  to  guard  against  extortionate 
demands  in  this  respect.7  Fees  to  officers  of  the  court,  termed 
sportula , of  course  formed  an  item  in  costs ; but  inasmuch  as  the 
fees  due  were  regulated  according  to  the  amount  of  the  matter  in 
dispute  by  a per  centage  to  be  paid  by  the  defendent,  Justinian,  in 
order  to  prevent  exaction,  by  the  plaintiff  laying  a greater  sum  than 
he  could  recover  in  his  libell,  imposed  the  poena  tripliy  or  triple  the 
amount  unjustly  exacted,  on  the  plaintiff  who  did  so.  This,  we 
have  seen,  was  an  amercement  substituted  for  the  former  and  more 
severe  penalty  of  loss  of  suit;8  in  addition  to  which,  a cautio  or 
security  was  demandable  that  the  plaintiff  would  bring  his  suit  to 
the  lifts  contestatio  within  two  months,  or  pay  double  the  costs  in- 
curred by  delay  beyond  that  time.»  By  another  constitution,  a 
cautioy  equal  to  a tenth  of  the  .amount  of  the  matter  in  difference 
as  charged  in  the  libel,  must  be  given  for  prosecution  of  the 
suit.10 

In  England,  costs,  as  a general  rule,  follow  the  judgment  when 
the  plaintiff  recovers  more  than  forty  shillings ; but  in  certain 
cases  it  is  necessary  that  the  judge  should  certify  that  the  suit  is 
not  vexatious  but  proper  to  be  tried.11 

By  the  law  of  Mohammedan  countries,  the  plaintiff  always 
must  pay  the  costs. 


1 p*  Sf  h 79>  Pr*  5 I-  4.  16,  § X. 
* C.  Th.  i “ 


.4,  18,  i;  C.  7,  51,  5;  C.  3, 


* 1,  13» 

*6.  7,  5i>5- 
4 C.  Th  4,  18,  1. 

' * C.  4,  18,4,  5 j C.  3,  x,  13,  § 6. 

• $*337,  h.  op. 

7 C.  3,  1,  13,  § 6 3 N.  8a,  10. 


•§2183,  h.  op.;  I.4,  6,  §14»  T**0- 
phil-  4,  6,  § 24. 

9 N,  36,  pnef.  1. 

10  N.  1 12,  2. 

11  See  upon  this  question  of  costs,  Tb. 
Howard  Fellow’s  Treatise  on  Costs,  where 
all  the  learning  on  this  subject  will  be 
found.  Benning  and  Co.  1 847. 


Digitized  by 


Google 


JUDICIA  PUBLICA — IMPERIUM  MAGIST. 


6*3 


TITLE  XV. 


The  Imperium  of  the  Rex— In  criminal  matters— Of  the  pater  familias  £nd  his  council— 
Of  the  Consuls— Of  the  populus  by  the  Leges  Valeria  and  Atemia— Of  the  JE<Xi\e% — 
Of  the  Triumviri  capitales— Nocturni— Introduction  of  the  Quaestiones  perpetuae— Leges 
Calpurniae— Of  Judices  selecti  or  jurymen— Of  the  leges  Cornelia,  Vatinia,  Licinia, 
and  Pompeia— Of  the  provincial  magistrates— Jurisdictiones  exceptionales — Perduellio 
—Laesa  Majestas— Delicta  contra  Religionem— Ambitus— Peculatus— Sacrilegium  — 
de  .Residuis— de  Repetundis— de  Annona— de  Falsis— Peijury— Lex  Comeka  de 
ptriddis,  sicariis,  et  veneficis— Incendium— Haruspices— de  Vi— Lex  Plautia  Pompeia 
—Lex  Julia  de  vi  publica  et  privata— Plagium— Lex^Julia  de  adulteriis— Stuprum  — 
Lenocinium— Masturbatio— Lex  Scantia— Incest— Crimina  extraordinaria— de  Soda* 

Etiis  — Grassatores  or  highwaymen — Effractio  or  prison  breach Effractores  or  bur* 

glars— Expilatores— Directarii— Fures— Balnearii  — Saccularii  —de  Termino  moto— 
Receptatores —Concussio — Praevaricatio —Delatio — Malidous  mischief — Abortio —Love 
potions,  charms,  and  conjuring— Stellionatus— Delicta  militaria— Cognitiones  serviles — 
Pee  we— Capi  tales— Relegatio —Erilhim  —Aquae  etigni  interdictio— Deportatio— Fustic 
gatio— Damnatio  in  metalla— in  opus  metalli— Infamia  juris— Executio— Provocationes. 

§ 2379. 

In  the  most  ancient  age  of  Rome,  the  imperium  of  the  Rex  in* 
eluded  the  power  of  punishing  capitally1  as  well  as  the  confiscation 
of  property;  the  mode  of  procedure  was  based  on  practice' and 
custom  little  circumscribed  by  positive  law. 

; The  Rex  sat  in  person  to  adjudicate  upon  criminal,  as  we  have 
seen  he  originally  did  also  on  civil  matters,2  assisted  by  a con- 
silium ; but  ne  referred  the  less  serious  offenses  to  individual 
senators.3  From  the  sentence  of  the  Rex , there  was  naturally  no 
appeal,4  but  he  had  the  power  of  proposing  for  election  two 
persons  as  duumviri  perduellionis*to  the  comitia  of  the  curia , where 
the  offense  involved  a forfeiture  of  life,  and  placed  the  delinquent 
in  the  position  of  an  enemy  ; from  these  judges  an  appeal  lay5  to 
the  comitia , and  it  was  the  business  of  the  uastores  paricidii  to 
detect  and  prosecute  such  crimes.6 


§ 2380. 

It  is  impossible  that  this  system  could  have  continued  so  long  as 
it  doubtless  did,  had  it  not  been  for  the  immense  power  vested  in 


1 Walter  Ges.  d.  R.  R.  % 790  $ Geib. 

Ges.  des  R.  crim.  proc.  bis  zum  Tode  Just. 

Leips.  1842. 

* § 1982,  h.  op. 

* Liv.  1, 49  ; Dionys.  2,  14,  29,  4,  25. 


4 Woeniger  provoc.  verf.  d.  Raemer, 
Lcips.  1843.  . 

* Cic.  de  pub.  2,  31. 

• Walter  1.  c.  ^ 19,  n.  28,  § 39,  h.  op. 
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Was  without 
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Quaestores 
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Domestic 
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Their  extended 
competency. 


Not  confined 
to  domestic 
offenses. 


Gradual  dimi- 
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away. 
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cede to  the 
capital  jurisdic- 
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the  head  of  the  Roman  family  to  dispose  summarily  of  offenses 
sufficiently  grave  to  merit  even  capital  punishment.1  This  in- 
ordinate power  was  based  upon  that  natural  law  which  required 
the  duty  of  the  pietas*  from  the  children,  and  conferred  on  the 
father  the  power  incident  to  education3  and  the  reciprocal 
obligation  of  alimentation  between  parent  and  child.4 

This  paternal  power  was  by  no  means  confined  to  domestic 
offenses ; those  of  a public  nature  were  even  in  derogation  of  the 
public  authority  also  within  its  cognizance,5  for  the  exercise  of 
which,  a family  council,  consisting  of  friends  and  relations,  was 
assembled;6  but  even  this  could  be  dispensed  with  in  pressing 
cases,7  and  the  father  alone  couI4  pronounce  the  doom  of  death 
upon  his  child,  the  law  considering  that  the  natural  feeling  of  a 
parent  furnished  sufficient  guarantee  against  an  abuse  of  this  power, 
under  the  check  of  public  opinion  and  the  animadversion  of  the 
censors.8  The  only  limitation,  indeed,  to  the  paternal  control  md 
jurisdiction  applied  t&  cases  of  new  born  children,  which  it  was 
forbidden  to  destroy,  except  where  such  might  be  deformed,  and 
then*  only  under  the  observance  of  certain  prescribed  formalities»’ 

This  power  was,  from  time  to  time,  considerably  circum- 
scribed, and  first  and  foremost,  by  conferring  on  the  aumorities  of 
the  State  a concurrent  jurisdiction  with  the  father,10  until  under 
Constantine  the  killing  of  a child  was  put  upon  the  same  footing 
as  an  ordinary  murder  or  paricidium  ; 11  for,  until  that  time,  the 
father  had  been  tacidy  excepted ; 12  but  even  then  the  power  of 
severely  punishing  the  younger  members  of  the  household  was 
reserved  to  the  father  and  elder  members  of  the  family  by  law,11  an 
incident  of  which  was  the  incapacity  on  the  part  of  the  children, 
sub  potestate , to  bring  an  actio  injuriaram  against  the  parent  far 
misusage  ;14  as  against  third  persons,  the  father  had  his  remedy  in 
respect  of  his  child,  by  the  interdictum  de  Uberis  exhibendis  vd 
ducendis.  Other  incidents  of  the  patria  potestas  have  already  been 
mentioned  under  that  head.15 


§ 2381! 

On  the  abolition  of  the  sovereignty,  the  criminal  jurisdiction 
passed  to  the  consuls  without  derogation)  but  the  democratic 


1 Dionyt.  a,  *5,  16;  A.  Geli.  N.  A.  5, 
19 ; Collat.  L.  Mot.  4,  8 ; C.  8,  47, 
10. 


aP. 

*P. 


37»  1 J.  1»  5»  7»  9 » «°. 

43»  *0»  »,4  3$  W-3t  4 Si 


49*  *• 

J p-  *5.  3*  4,  5*  7.  « * C.  5, 15, 1-4. 

* Fertus  ▼.  sororium,  Liv.  v,  16,  a,  41 ; 
Dionyt.  8;  79 ; Plot.  Poblic,  6 ; Zontrat, 
7,  ia  ; Livii  epic.  54 ; Dio  Cast.  37, 36. 

• ViL  Mix.  5,  8,  a,  3,  5, 9, 1 ; Sen.de 
clem,  x,  15. 


7 Sallust.  Catil.  39 ; Val.  Max.  5,  8,  j. 

* Dionyt.  ft,  ao,  1,  ed  Mai. 

V • Dionyt.  a,  15  j CSc.  de  leg.  3, 8 ;;Tcr. 
And.  i,  3, 14. 

M p-  37»  is,  f ; P.  4*»  9>5S  p*4*.*> 
a;  P.  1,  16,9,53;  C.8,47,  3. 

11  C.  Tin  9, 15,  x ; (X  9, 17,  x. 
w P.  48,  5,  x. 

*•  C.  9,  15, 1. 

14  p.  47, 10, 7, 5 3. 

43,  3°/  i*  3»$**75»k®P 

* Book  i,  0C.4,5si7,etiq. 
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tendency  of  the  then  Rbman  state,  did  not  leave  them  long  its 
exercise  in  its  original  fullness,  laws  were  introduced  to  narrow 
this  power ; the  first  of  which  was  the  lex  Valeria^  passed  Their  power 
a.  u.  c.  245,  by  Valerius  Poplicolay  which  transferred  capital  fintciicum- 
matters  to  the  comitia  curiata y an  example  followed  by  the  £”*vienathe 
Decemviri , who  transferred  them  to  the  comitia  centuriata  by  the  Continued 
Twelve  Tables,  and  this  law  was  continued,  as  revived  by  the  by  the  lex 
lex  Sempronia , until  the  latest  age  of  the  commonwealth.1 * * *  Sempronia. 

This  lex  Valeria , while  it  deprived  the  consuls  of  their  capital  Effect  of  the 
jurisdiction,  restricted  their  power  of  confiscating  property  to  two  lex  Valeria, 
sheep  and  fitfe  oxen;e  hence  any  excess  of  this  power  gave  an 
appeal  to  the  comitia  curiata .s 

The  tribunes  also  obtained  the  right  of  indicting  persons  Power  of 
capitally,  and  moving  pecuniary  mulcts  before  the  comitia  tri-  tribune#  to 
buum  ;*  by  these  degrees  the  power  of  public  punishment  became  ^roKaite’ 
revested  in  the  people ; but  the  national  assemblies  did  not,  as  a 
rule,  practically  exercise  this  right,  but  nominated  one  or  more 
inquisitores ,5  or  transferred  the  intire  matter  to  the  Senate.6 * 
Notwithstanding,  however,  these  new  modes  of  procedure,  the 
perduellionis  judicium  was  maintained  in  its  original  form,  first 
before  the  comitia  and  curia , and  later,  after  their  discontinuance, 
before  the  centuria  ; 7 so  that  a case  of  chusing  duumviri  occurs 
even  at  the  close  of  the  republican  period.8  • 


§ 2382. 

In  addition  to  these  popular  trials,  the  Senate  had  jurisdiction  in  Jurisdiction  of 
capital  matters,  especially  where  they  concerned  the  supreme  the.?Jnatc,n 
administration  of  the  State ; thus  that  body  took  cognizance  of,  capi  ma  ™“ 
and  awarded  the  punishment  to  be  inflicted  on,  colonies  which 
had  seceded  or  revolted,  and  upon  subject  cities, 9 when  the 


1 Cic.  pro  Rabir.  4,  in  Catil.  4,  5 5 

ill  Yerr.  5,  63;  Woniger  Provocations 
verfahren  der  Romer  (Appeals  of  the 
Romans)  p.  300  : he  collects  the  contents 
of  the  lex  Sempronia,  Polyb.  6,  14  (12). 

* Pomp.  P.  1,  2,  2,  § 16  j Plut.  Poplic. 

2.  This  was  afterwards  commuted  for  a 

money  equivalent, — a sheep  was  valued  at 

10  asses,  and  an  ox  at  100,  Geli.  N.  A. 

xx,  1;  Dionys.  10,  50;  Festus  v.  pecu- 
latus by  the  lex  Tarpeia,  a.u.c.  248. 
Even  before  the  gold  discoveries  in  Aus- 
tralia the  farmers  played  whist,  “ sheep 
points  and  a bullock  die  rub.**  In  Wal- 
lachia  (Dacia)  the  nobles  are  called  Boyards, 
B owe,  quasi  Bovidiardi.  Noble  Romans 
were  exiled  to  Dacia,  where  the  base  of 
the  language  b still  Latin.  Trajan's  bridge 
over  the  Danube  is  near  the  present  Wal- 
lachian  frontier.—  K 

VOL  III. 


3 Dionys.  5,  19,  70;  Cic.  de  republ.  2, 
31 ; Yal.  Max.  4,  1,  1 ; Pomp.  1.  c.  Liv. 
2,  8 ; Florus  1,  9 ; Plut.  Poblic.  x x ; 
Dionys.  7,  41,  52  5 Liv.  2,  7,  55  5 Dionys. 
9»  5§- 

4 Cic.  deLeg.  3,  19  J de  re  publ.  2,  36  ; 
pro  Sexto,  30,  34 j Walter  Ges.  d.  R.  R. 
\ 41,  48,  no. 

*Lir.  4,  ji. 

• Lit.  a6,  jj,  34,  38,  54, 4*.  *»• 

1 Manlius  acquitted  on  an  indictment  of 
perduellion  by  the  comitia  centuriata  was 
convicted  by  the  concilium  populi,  Liv. 
6,  20. 

3 Dio.  Cass.  37,  27  5 Cic.  pro  Rabir.  4, 
5 ; Suet.  Caesar.  12. 

9 Dionys.  5,  60 ; Liv.  4,  30,  6,  12, 
»3.  »7**6*  9.  *• 
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public  peace  and  suzerainty  appeared  to  be  involved,  and  of  more 
serious  crimes  in  Italy.1  Moreover,  the  Senate  prosecuted  citi- 
zens in  Rome  for  crimes  which,  either  by  reason  of  their  novelty, 
or  extensive  ramifications,  threatened  danger  to  the  common- 
wealth,2 and  received  complaints  from  the  provincial  population 
respecting  the  oppression  of  magistrates.3  In  all  these  cases, 
whether  the  Senate  proceded  of  its  own  motion,4  or  acted  on  die 
Delegation  of  power  delegated  to  it  by  the  people,  usually  nominated  inquisiUra , 
inquisitores.  for  the  most  part  the  consuls  or  a praetor;6  but,  occasionally,  it 
took  cognizance  of  the  matter  in  person.  It  was  nevertheless  in- 
dispensable that  the  authority  of  the  people  should  be  given  in  all 
quastiones  which  affected  the  life  of  a Roman  citizen,6  unless, 
Summary  power  indeed,  the  matter  was  so  urgent,  that  the  State  might  be  con- 
of  the  Senate  sidered  ind angered  by  delay,  or  when  the  guilt  of  the  party  was 
obTioMxaacs.  confessed,  or  patent,  in  which  cases  the  Senate  at  once  granted  a 
criminal  information,  and  in  case  of  conviction,  execution.7 


§ 2383. 

Power  of  Since,  then,  the  power  of  the  magistrates  to  fine  had  been 

almscriSby*  circumscribed  by  the  lex  Aternia , A.u.c.  300,  and  the  la 
STL  Aternia.*  Valeria^  which  preceded  it  by  fifty-five  years,  nothing  was 
left  them  but  a restricted  power  of  moderate  corporal  punish- 
ment and  imprisonment ; the  right  of  fining  still  remained  sub- 
sisting for  consuls  and  praetors,  and,  indeed,  for  all  magistrales 
clothed  with  the  imperiumf  which  naturally  included  offenses  of 
minor  importance  at  the  same  time,  the  citizen  was  fidly 
protected  against  any  stretch  of  power  which  went  the  length  of 
capital  execution,  public  flagellation,  or  of  inordinate  pecuniary  fines, 
by  the  various  laws  which  secured  the  accused  the  right  of  appeal 
to  the  people  ;10  nevertheless,  the  consuls  occasionally  proceded 
in  cases  of  evident  guilt,11  or  under  extraordinary  circumstances,  m 
a manner  perfectly  arbitrary,  for  which,  however,  they  woe 
liable  to  be  called  to  account;12  but  the  power  remained  umia- 
paired  with  respect  to  non-citizens. 

* Polyb.  6,  13  (11);  Lit.  31,  12,32.x,  • P.  2,  4,  2 ; P.  1,  2,  2,  § i6*Gc. 

26,  33,  26,  39,  38,  41,  40,  37,  43  5 Cic.  L.  L.  3,  3. 

Brut.  22.  9 Frontin.  de  aquaeduct.  129  $ P.  Hi 

* Dionys.  5,  55,  57;  Lit.  8,  18,  9,  26,  5,  1,  § 4;  P.  47,  xo,  35.  ^ 

34»  44»  39»  z4s  40,  19»  37,  44;  Cic.  ad  10  Concilia  populi  signify  cosniris  t«»i 
Att.  2,  24.  Lir.  x,  36,  6,  20 5 Zonaras  7, 17;  J*» 

* Liv.  39,  3,  43,  2 ; LiTii  epit.  54.  Lydus  1,  44;  Cic.  de  R.  P.  2,  * 

4 Val.  Max.  4,  i,  7 5 Plut.  Marcell.  23.  L.  L.  3,  3 ; Lit.  3,  55,  4, 

4 4,  30,  9,  26,  10,  x,  38,  54,  55,  9 j Cic.  pro  Rabir.  4;  in 

39*  3»  I4»41»  4°»  19»  37»  44»  4*>  43»  Verr.  5,  63. 

2,  45,  16  ; Cic.  Brut.  22.  11  Liv.  2,  4;  Cic.  in  CatiL  l,  nj» 

6 Polyb.  6,  16 ; Ut.  26,  33,  34.  lust  Cadi.  2,  X2. 

1 Cic.  in  Cadi.  1,  2 ; Sallust.  Catil.  29,  App.  de  bell.  dT.  2,  6,  15, 

5°»  55  > Appian  de  bell.  civ.  2,  6. 
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§ 2384. 

That  less  serious  offenses  of  a public  nature  were,  at  a very 
early  period,  assigned  to  the  aediles  to  treat  as  matters  of  cor- 
rectional police,  there  is  no  doubt  5 but  it  is,  at  the  same  time, 
equally  certain,  that  considerable  time  elapsed  before  any  fixed 
and  regular  mode  of  proceding  was  introduced  with  reference  to 
crimes  of  a more  serious  complexion,  and  which  were  not 
cognizable  by  the  domestic  tribunals. 

The  office  of  the  aediles,  after  the  practical  distinction  between 
plebeian  and  curule  had  been  abolished,1 *  was  most  multifarious, 
the  latter  retained  no  superiority  over  the  former  but  that  of 
greater  dignity,  otherwise  both  classes  co-operated.* 

To  these  officers  was  intrusted  inter  alia  the  conduct  of  public 
games,3  some  of  which  were  under  the  direction  of  the  curule, 
some  under  that  of  the  plebeian  aediles,  and  others  of  both  jointly. 
They  had  the  charge  of  all  sacred  buildings,4  and  other  public 
places,  roads,  aquaeducts,  the  farming  of  the  State  domains 3 
their  more  active  duties,  however,  consisted  in  watching  over 
the  public  weal,5  and  preventing  the  introduction  of  innovation 
and  foreign  custom  into  the  State  religion.6 7  They  prosecuted, 
ex-officioj  poisoners,8  charmers, 9 usurers,10  blasphemous  persons,11 
loose  women,1*  astrologers,  and  other  like  swindlers.13  They 
suppressed  seditious  harangues,14  and  upheld  the  sumptuary  laws.15 
They  had  the  control  of  the  public  markets,  especially  with 
respect  to  the  supply  of  com,  with  a special  jurisdiction.16 


§ *385- 

The  triumviri  capitales  ^ appointed  A.u.c.  465, 17  exercised  a very 
summary  power  of  punishment.  These  officers  carried  out  most 
of  the  ordinances  affecting  inferior  and  local  police  matters  5 18  they 
had  the  control  of  prisons,  in  which  they  resembled  visiting  magis- 
trates, and  the  execution  of  capital  sentences,  wherein  their  office 


1 Walter  Ges.  d.  R.  R.  § 40,  62. 

9  Plut.  Mariut  5 3 Cic.  in  Verr.  5,  14. 

9 Cic.  leg.  3,  3 5 in  Verr.  1.  c.  ; Dio  Cass. 
43»  4*-  Since  the  itt  and  2nd  Punic  war 
they  had  for  the  most  part  themselves  to 
bear  the  expenses,  Liv.  24,  43,  31,  4,  34, 
54  3 Suet.  vit.  Terent.  2 ; Plaut.  Amphitr. 
ProL  72  3 Tertull.  in  Marcion,  4 3 Plaut. 
Trinum,  4,  2,  148 ; Astell.  epil.  3. 

4 Cic.  in  Venr.  5,  143  Ascon.  in  Verr. 
a,  1 , 51  3 L.  1,  tab.  Herad.  68-9  3 
Haubold  mon.  1x5. 

9 Cic.  in  Verr.  5,  14  5 de  leg.  3,  3. 

* Li»-  4»  3°,  *5.  *»  39»  '4 » Decl-  de 
harusp.  reap.  13. 

7 Cic.  in  Verr.  1,  12. 


• Liv.  8, 18. 

9 PUn.  H.  N.  18,  8 (6). 

10  Liv.  7,  28,  10,  23,  35,  41. 

11  Liv.  8»  22  3 Val.  Max.  6,  1,  7 ; Plut. 
Marcell.  2. 

19  Liv.  10,  31,  25,  2. 

19  Dio  Cass.  49,  43. 

14  Geli.  N.  A.  10,  6. 

14  Cic.  Phil.  9,  7 5 Tac.  An.  3,  52-55. 
14  P.  1,  2,  2,  § 343  P.  ai,  1,  1,  § 13 
Id.  643  Frag.  Vat.  § 143  Aurel.  Viet,  de 
vir.  illust.  72. 

17  Dio.  Cass  44,  26  5 Festus  v.  Prxfcc- 
turae. 

14  Liv.  ep.  ii  j P.  1,  2,  2,  § 30. 


/Edilitian  juris- 
diction. 


The  triumviri 
capitales. 
Their  com- 
petency. • 


Digitized  by  v^ooQle 


628 


THE  ROMAN  CIVIL  LAW. 


The  tresviri 
nocturni,  the 
nocturnal  police. 


The  quinque- 
viri. 


Courts  of  parti* 
cular  criminal 
jurisdiction. 

Of  the  pon- 
tifices. 


Military  juris- 
diction in  crimi- 
nal matteis. 


Introduction  of 
regular  criminal 
courts. 


may  be  compared  to  that  of  the  sheriff.  They  were,  in  feet,  the 
executive  officers  of  the  aediles ; thus  the  measures  necessary  for 
the  public  safety,1 *  the  detection  of  crimes  committed,8  the  appre- 
hension and  preliminary  custody  of  the  offender,3  and  the  in- 
herent power  of  punishing  slaves  and  base  persons,  were  within 
their  competency. 

There  were,  in  addition  to  these,  tresviri  nocturni , who,  under 
the  direction  of  the  aediles  and  tribunes,  had  the  charge  of  the  city 
during  the  night,  with  a competent  staff  of  public  slaves  and  hired 
watchmen  in  the  different  subordinate  stations  ;4  their  duty  was  to 
maintain  public  order,  and  prevent  or  extinguish  conflagrations 
during  the  night,  and  may  be  compared  to  the  inspectors  of  police. 
On  both  sides  of  the  Tiber,  the  magistrates  were,  moreover, 
represented  at  night  by  the  quinqueviri .5 


§ 2386. 

There  were,  however,  many  other  criminal  courts  of  particular 
jurisdiction ; as  first  and  foremost  of  which  may  be  cited  the 
spiritual  court  of  the  pontifex  maximus ,6  which  came,  at  a later 
period,  under  the  sovereign  ;7  and  even  the  Christian  emperors 
continued  to  bear  this  title  down  to  Gratian,  a.d.  383.  The  office 
was  then  transferred  to  the  collegium  pontificum , which  was,  never- 
theless, obliged  to  apply  to  the  Praf ectus  urbi ; or,  out  of  Rome, 
to  the  imperial  lieutenei^t  to  execute  a capital  punishment8 

§ 2387. 

The  field-marshalls  had  an  unlimited  imperium  over  their  sol- 
diers in  camp courts-martial  were  held  by  one  of  the  military 
tribunes,  taking  into  account  the  report  of  the  good  conduct  lists 
which  were  always  kept  with  great  exactitude.10 


§ 2388. 

As  Rome  increased  in  population,  and  consequendy  in  crime,  it 
was  found  inconvenient  to  summon  the  comitia  centuriata  together 


1 Li?.  39,  17 } Val.  Max.  6,  1,  10  $ 
Cic.  pro  Cluent.  13  (Ascon.)  in  arg. 
Milon,  p.  38,  Orell. 

f Plant.  Ampl.  I,  i,  3 ; Geli.  N.  A. 
3,  3 ; Cic.  L c.  Axon,  in  divin.  16, 
p.  12 1,  Orell. 

• P.  l,  15,  i ; Li».  9, 46,  39,  14;  Val. 
Max.  8,  1,  5.6;  Joan  Lyd.  de  mag.  1, 
50;  Dio  Cass.  55,  8. 

4P.  1,  2,  2,  £31. 

• Li?.  1,  20  j Dionys.  2,  73  5 Plut. 

Munia,  9,  12 ; fertus  v.  tacer  raons. 


• Li».  10,  6,  9,  4,  .7,  »,  9,  3»,  9; 
Suet.  Q.  »15  Li».  24,  44.  *7,4.30»*« 
39,  **,  41,  16,  **,  S7.»7.  S'.  4°i4* i 
Dio  Cam.  4»,  51,  43,  51,  5«,  *0,  53,  *7 1 
Livii  ep.  18  & 89. 

7 Cic.  Phil,  ii,  8 (7) ; de  R.  P.  a,  14; 
Suet.  Vet.  31;  Symmach  ep.  9,  128-9; 
Macrob.  Sat.  1,  15  ; Plin.  ep.  4,  n. 

8 Symmach.  ep.  11,  128*9. 

9 Liv.  4,  51,  11,  41 ; Cic.de  L.  L.  3,3. 

10  Polyb.  6,  37  (35) ; Appian  L c.  3,43. 


Digitized  by 


Google 


JUDICIA  PUBLICA—  QUJEST10NES  PERPET.  629 

continually  to  try  criminal  cases ; indeed,  we  have  6een  that  the 
people  began  at  a very  early  period  to  delegate  their  power : it  was, 
therefore,  found  more  convenient  to  appoint,  from  year  to  year, 
permanent  commissions  for  the  trial  of  those  crimes  which  were 
of  the  most  frequent  occurrence ; and  such  commission,  though 
appointed  only  for  a current  year,  obtained  the  denomination  of  a 
quastio  perpetua . 

The  Tribune  L.  Piso  Frugi  first  introduced  this  innovation, 
A.U.C.  605,  by  the  lex  Calpurnia , directed  against  the  exactions  of 
magistrates,1 *  and  this  served  as  a model  for  subsequent  enactments 
in  pari  materia . 

The  law  by  which  each  was  introduced  is  not  ascertainable ; 
but  A.u.c.  61 2 the  quastio  inter  sicarios  is  mentioned  : a.u.c.  662  an 
accusatio  ambitus  occurs, 9 although  it  is  not  clear  whether  this  was 
a qyastio  perpetua , nor  indeed  that  a quastio  perpetua  was  the 
invariable  result  of  a lex  to  punish  a certain  offense. 

a.u.c  673,  Sylla,  during  his  dictatorship,  confirmed  and  enlarged 
the  quastio  perpetua  for  the  cognisance  of  poisonings,  forgery, 
murder,  and  other  offenses.3 

In  the  latter  period  of  the  republic,  we  find  the  quaestiones 
respecting  poisonings,  murder,  official  exactions,  peculatus,4 *  trea- 
son, violence,  and  sodalitia,  mentioned  but  notwithstanding  these, 
the  comitia  had  concurrent  jurisdiction,  so  that  a separate  quastio 
or  commission  could  be  appointed  extra  ordinem  by  the  people  or 
by  the  Senate,  notwithstanding  the  existence  of  a general  com- 
mission in  that  behalf.6  Thus  the  Senate  appointed  a special 
commission  in  the  case  of  the  incest  of  Clodius,7  and  against 
Milo,8  on  the  motion  of  Pompey  to  the  people  but  it  is  to  be 
remarked  that  Pompey  introduced  new  provisions  for  the  punish- 
ment of  and  procedings  in  the  crimen  vis , which  were  to  come 
into  immediateyoperation,10  and  which  were  intended  to  have  per- 
manent effect,  although  the  commission  appointed  was  itself  but 
temporary  in  its  constitution.11 


§ 2389. 

The  composition  and  procedure  in  each  quastio  was  usually 
accurately  determined  by  the  law  in  that  behalf,  although  some 
laws,  as  the  lex  Servilia  repetundarum % were  of  a more  general 


1 Cic.  Brut.  »7. 

9  Cic.  de  fin.  x,  16 ; Brut.  30. 

* Cic.  ^pro  Cluent.  20,  54;  P.  1,2,2, 
§ 32 ; pro  Rose.  Amer.  4,  5. 

4 Cic.  pro  Cluent.  53  (52) ; proMunen. 

20 ; in  Yerr.  1,  13. 

9 Ascon.  in  Arg.  Cornel,  p.  60,  62 } in 

Milon.  35  (95),  p.  54,  Orel]. 

0 Cic.  de  fin.  2,  16  5 Ascon.  in  Milon. 

12  (32),  p.  40,  Orell. 


7 Ascon.  in  Milon.  33  (88),  p.  46, 
Orell. 

8 Ascon.  id.  33  5 Cic.  pro  Milon.  6 (14) 
ofSchol.  Bob.  p.  282,  Orell. 

0 Id.  et  Gronov.  in  Milon,  p.  276,  282, 
443  5 Orell.  Ascon.  in  Arg.  Milon,  p.  39, 
Orell. ; Cic.  pro  Milon.  6,  Philipp.  2,  9. 

10  Ascon.  in  arg.  Milon,  p.  37,  Orell. 

11  Geib.  R.  Crim.  proc.  p.  219-224. 
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Quaesi  tores 
et  judices 
questionis. 


Number  of 
jurymen  in 
different  ques- 
tioner. 

From  what 
class  taken. 


nature.1  The  quasitor  quastionis  was,  as  formerly  in  the  cases  of 
temporary  quastiones  f one  of  the  praetors;3  but  as  one  was 
found  insufficient,  judica  quastionis  were  also  appointed,  who  were 
not  necessarily  praetors.4  After  the  election,  the  praetors  and  these 

as  divided  the  cases  among  themselves  by  lot  ;5  two  quastiones 
o : be  assigned  to  one  and  the  same  individual  ;6  on  the  other 
hand,  quastiones  arising  out  of  the  same  lex  could  be  distributed 
among  various  qua  sit  ores  ; 7 or  divers  quastiones  be  appointed  for 
the  same  species  of  offense.8  Every  quastio  secured  an  assignment 
of  a given  number  of  jurymen,  who,  in  the  commencement,  were 
taken  exclusively  from  among  the  senators,*  as  occurred  in  the 
temporary  quastiones ; and  at  a later  epoch,  they  were  selected 
only  from  the  classes  competent  in  that  respect.10 

§ 2390. 

In  the  quastio , having  cognizance  of  official  extortion,  there 
were  450  jurymen,  whom  the  prator  peregrinus , whose  duty  this 
was,  selected,  and  published  upon  a white  tablet  with  black  letters.11 
Sylla  provided  that  the  jurymen  should  be  taken  from  the  Senate, 
which  rendered  the  album  unnecessary  ; 12  but  after  his  time,  the 
jurymen  were  selected  yearly  from  the  three  qualified  classes  by 
the  city  praetor:13  from  this  gross  body,  the  quastores  ararii 
assigned  the  jurymen  to  the  several  commissions  by  lot;14  but  we 
are  without  information  as  to  the  total  number,15  but  the  indi- 
viduals were  termed  judices  selecti ,l6  or  simply  selecti , and  were 
inscribed  in  the  old  fashioned  way  in  an  album.'* 


§ 239*- 

Challenges  of  Inasmuch  as  the  choice  of  the  jurymen  applied  only  to  one 
jurymen  by  the  single  judicium , the  lex  Servilia , against  official  exactions,  provided 
Lex  Senuiia.  that  the  prosecutor  should  chuse  100  out  of  the  450  attached  to 
this  quastio ; and  the  defendent  a like  number,  each  chusing  50 

1 Also  the  de  vi  et  de  ambitu,  702  j 9 a.u.c.  688.  Two  praetors  for  the 
Dio  Cass.  11,  52 ; Ascon.  L c.  quaestio  inter  sicarios,  Cic.  pro  Cluent.  53  ? 

*Liv.  39,  38,  40,  37,  45,  16.  one  for  the  city,  Coll.  L.  L.  Mas.  1,  3, 

9 Cic.  de  fin.  2,  16  ; Lex  Com.  de  a.u.c.  702,  for  the  quaestio  de  vi  Ascon.  in 
suariis,  c.  1 (in  Coll.  L.  L.  Mos.  13).  Milon.  35  (95),  p.  54,  55,  Orell. 

4 Cic.  pro  Cluent.  54 ; Coll.  L.  L.  Mos.  9 Polyb.  6,  17  (15) ; Liv.  43,  2. 
i,  3 ; P.  48,  8,  i,  pr.  § 1 } pro  Rose.  10  $ 2390,  h.  op. 

Amer.  4,  in  the  case  of  Junius ; pro  11  Frag.  Servil.  6,  7. 

Cluent.  20,  27,  29,  33  j Walter  1.  c.  19  Geid.  1.  c.  p.  209,  contra. 

§ 797,  n.  11,  ibique  cit.  13  Cic.  pro  Cluent.  43. 

9 Coll.  L.  L.  Mos.  1,  3 ; Cic.  in  Verr.  14  Dio  Cass.  39,  7. 

1,  8,  10;  pro  Muraen.  20.  19  Ferrat  ep.  1,  5. 

6 Cic.  ad  Quint,  fr.  2,  3,  13;  pro  16  Cic.  pro  Cluent.  43;  Seneca  de  ben. 

Caelio,  13  ; the  quaestio  de  ambitu,  et  de  vi  3,  7 ; Orelli  inscr.  t.  n,  a.  3755,  3899. 

698,  by  the  praetor,  Cn.  Domitius.  , 17  Album  judicium  Suet.  CL  16 , Seneca 

7 Quaestio  de  veneficiis  et  inter  sicarios  ; 1.  c.  37 ; Plinius  H.  N. 

Cic.  pro  Cluent.  53,  a.u.c.  688. 


Digitized  by  Google 


JUDICIA  PUBLICA — LEGES  CORN.  VAT.  POMP.  63 1 

out  of  the  100  selected  by  the  opposite  party.1 * *  In  conformity 
with  the  laws  of  Sylla,  the  jurymen  were  to  be  taken  from  the 
Senate  exclusively,  and  a decuria  of  the  Senate  was  chosen  by  the 
prsetor  by  lot.* 

The  lex  Cornelia  allowed  the  parties  to  challenge  three,5 *  but  if  Lex  Cornelia, 
senators  more,4  in  which  case,  the  number  was  completed  out  of 
another  decuria  by  a second  ballot  ;5  such  was  the  practice  at  that 
time,  but  later,  the  praetor  or  judex  quastionis  chose  by  lot  out  of 
the  gross  number  of  jurymen  assigned  to  the  particular  quastio  as 
many  as  he  required  to  complete  the  number  either  party  had, 
however,  the  right  of  challenge,  and  the  number  was  then  com- 
pleted by  a second  and  supplementary  ballot.7 

The  lex  Vatinia , passed  a.u.c.  694,  gave  the  accused  the  power  The  lex  Vatinia, 
of  rejecting  the  whole  consilium , if  the  prosecutor  had  challenged 
any  to  whom  he  had  objection,  and  e converso , so  that  in  such  case, 
there  was  no  course  left  open  but  to  strike  an  intirely  fresh  jury.8 * 

The  provisions  of  the  lex  Licinia  de  sodalitiis , passed  a.u.c. 

699,  differed  from  this  materially  in  the  power  it  allowed  the  Lex  Licinia, 
prosecutor  of  chusing  his  own  jury ; thus,  if  the  prosecutor  had 
designated  four  tribes,  and  the  accused  rejected  one,  the  prosecutor 
had  the  right  of  striking  the  jury  out  of  the  three  which  remained.? 

Lastly,  the  two  laws  of  Pompey,  passed  a.u.c.  702,  pro-  juries  under 
vided  that  he,  as  sole  consul,  there  being  no  other  magistrate,  rompey. 
should  himself  chuse  81  by  ballot  out  of  the  360  jurymen  nomi- 
nated from  the  different  classes,10  and  that  each  should  have  the 
right  of  challenging  five  out  of  each  class  immediately  before  the 
votes  were  taken,  so  that  fifty-one  remained.11 

The  jurymen  thus  selected,  took  the  oath  to  judge  according 
to  law  and  right,  and  the  best  of  their  ability  ; but  the  praetor  was 
not  required  to  swear,  because  he  was  already  bound  by  his  oath 
of  office  j 18  but  the  judex  quastionis  was  not  exempted.15 

These  jurymen  were  then  noted  in  a list,  and  deposited  in  the 
chancery  of  the  city  praetor,  in  perpetuam  rei  memoriam.1*  The 


1 Frag-  Servii.  8,  ia. 

* Schol.  Gronov.  in  Verr.  I,  6 (16), 
p.  39a,  Orell.  5 Cic.  pro  Cluent.  37,  in 
Verr.  s,  10. 

* Cic.  in  Verr.  a,  31. 

4 M.  x,  3,  6,  a,  1,  a. 

4 Cic.  pro  Cluent.  33,  37,  in  Verr.  a, 
1»  61. 

* Ascon.  in  Verr.  s,  6 (17)»  p.  13a, 
Orell.;  Cic.  ad  Att.  4,  15,  makes  the 
number  50 ; ad  A.  1,  16,  makes  it  56 ; 
id.  4,  16,  de  majest.  70,  and  de  repetundis  j 
Ascon.  in  Scaur,  a,  § 46,  p.  30,  Orell. ; 
hut  in  Piso,  40,  it  is  75. 

7 Ascon.  in  Verr.  1,  6 (17),  p.  13a, 

Orell. ; Cic.  ad  Att  1,  16  j pro  Plane.  17. 

* Cic.  in  Vatin.  1 1,  ibiq ; Schol.  Bob. 

p.  3a  1,  Orell.  5 pro  Plane.  15. 


0 Cic.  pro  Plane.  15,  16,  17;  pro  Mur. 
a3  ; Schol.  Bob.  in  Arg.  Plane,  et  in  c.  15, 
§ 36,  p.  254,  161,  Orell.  speak  of  judices 
editi  tii. 

10  VelL  Pat  a,  76  } Cic.  pro  Milon.  8, 
38 ; Dio  Cass.  11,  5a. 

11  Ascon.  in  Arg.  Milon,  et  in  c.  35 
(95),  p.  39,  53  j Orell.  fr.  leg.  judiciar. 
(Haubold  mon.  p.  143)  ; Dio  Cass.  11,  55  $ 
Plut  Pomp.  55  ; Cato  min.  48. 

10  Ascon.  in  Verr.  1,  6,  10,  13,  p.  13a, 
143,  147 ; Orel!.  Cic.  in  Verr.  1,  10,  13. 

10  Cic.  pro  Cluent  33,  34,  35. 

14  Fr.  1,  Servil.  c.  9 ; Cic.  pro  Cluent. 
33  ; in  Verr.  1,  6,  10,  a,  1,  61.  ibique 
(Ascon.)  et  Schol  Gronov.  p.  131,  141, 
aoi,  39a,  Orell. 
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whole  if,  however,  very  uncertain,  and  the  evidence  very  con- 
flicting. 

§ 2392* 

It  is  impossible  to  come  to  any  satisfactory  conclusion  as  to 
the  exact  nature  of  the  criminal  jurisdiction  out  of  Rome ; but  so 
much  is  clear,  viz.,  that  the  city  magistrates  and  municipal 
colonial  authorities  possessed  a certain  criminal  jurisdiction 
capital  matters  must,  however,  be  brought  before  some  authority 
at  Rome.2 

In  the  provinces  the  lieutenents  were  invested  by  the  people 
with  a complete  criminal  jurisdiction  ;s  nevertheless,  the  dries 
possessed  likewise  a certain  power  of  punishing,  the  exact  nature 
of  which  cannot  be  more  nearly  determined. 


§ 2393- 

On  the  establishment  of  the  empire,  under  Augustus,  Ac 
comitia  were  deprived  of  penal  jurisdiction,4  in  which  die  proved), 
Us  evenemens  sc  repetent , was  fully  verified  ; in  short,  it  was  evi- 
dently the  object  of  Octavian,  and  all  succeding  emperors,  to 
restore  the  kingly  rule,  in  its  fullest  sense,  without  the  kingfy 
tide. 

Criminal  jurisdiction  or  competency  was  never  a necessary  inci- 
dent to  any  office,  or  ever  taken  as  understood  in  the  imperium; 
on  the  contrary,  it  was  always  considered  as  an  extraordinary  addi- 
tion. Hence,  it  has  been  styled  the  merum  imperium ,5  jus  gUk% 
and  potestas ,7  in  its  more  restricted  sense,  and  required  to  be 
specially  and  expressly  appended  to  an  office,  either  by  a fa, 
senatus  consultum , or  constitutio , and  it  is  for  this  reason  that  it  was 
incapable  of  being  conferred,  like  the  jurisdictio , by  mandate.0 

The  quastiones , and  the  praetors  attached  to  them,  were  allowed 
to  continue  under  the  accurely  new  instructions  for  their  guidance, 
promulgated  in  the  Ux  Julia  judiciorum  publicorum .9 

Juries,  it  would  seem,  were  to  be  chosen  for  criminal  ante 
out  of  the  same  classes  as  for  civil  suits,10  notwithstanding  that  Ac 
lex  Julia  judiciorum  privatorum  treated  the  two  as  belonging  to 
distinct  categories  ;n  hence,  each  had  its  separate  album  Or  pancLM 
The  emperor,  however,  conferred  upon  the  senate  a new  crimM 


1 App.  de  bell.  civ.  4,  28 ; Veil.  Pat. 
2,  19  ; Lex  Julia  municip.  1.  45  (Haubold 
mon.  p.  45)1 

* Appianrcua  and  Cluendus,  both  citi- 
zens of  Larinum,  were  indicted  at  Rome 
for  poisoning. 

* P.  x,  16,  7,  § 2 j Id.  8 j P.  1,  18, 
4,  6,  § 8 } Id.  xo ; Cic.  in  Verr.  4,  45. 

4 Dio  Cass.  56,  40. 

4 P-  1,  3- 


P.  1,  it,  6,  * 8;  Lun|»4  8J* 
■.t.  49. 

P.  7,  I,  3. 

P.  i,  21,  i,  pr.  § 1 5 P.  1,  x^jM 
11 } P.  50, 17,  70. 

Frag.  Vat.  § 197,  198;  P.  ttijatf 

& *>  *»  3«  Pr-  5 M-  **»  i *• 

§ 2321,  h.  op. 

Frag.  Vat.  § 197-8. 

A.  GeU.  N.  A.  14,  2. 
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jurisdiction,1  gradually  to  the  praetor  in  the  city,  acquired  by  im- 
perial constitutions,  promulgated  in  conformity  with  the  spirit  of 
the  age,  the  cognizance  of  many  crimina  extraordinaria ,2  as  well 
even  as  of  ordinaria ,3  so  that  under  Septimus  Severus,  he  possessed 
a perfectly  developed  and  complete  criminal  jurisdiction,  within  a 
circuit  of  ioo  miles  round  the  city.4  The  effect  of  this  was  to 
progressively  narrow  the  scope  of  the  quastiones , until  it  ended  in 
their  office  practically  expiring  for  want  of  active  employment.5 

The  most  notable  deviation  from  the  old  practice  was,  that  the 
Prafectus  urbi  no  longer  tried  with  the  intervention  of  judices , but 
pronounced  sentence  after  consultation  with  his  consilium , com- 
posed of  the  most  distinguished  men  in  the  metropolis.6  Hence, 
the  striking  a jury  became  superfluous,  and  the  procedure  was*  in 
the  third  century,  invariably  extra  ordinem J Certain  offensefe, 
under  the  control  of  the  Praefecti  vigilibus , were  punished  by  them 
within  their  district,  and  this  power  extended  even  to  capital 
execution,  in  the  case  of  slaves  ; 8 but  it  is  an  error  to  suppose 
that  the  centumvirale  judicium  had  any  jurisdiction  in  criminal 
matters,  standing,  as  the  evidence  in  favor  of  that  view  does, 
on  the  dictum  of  a single  author,  and  he  a writer  of  fiction. 9 


§ 2394. 

The  authority  of  the  Prafectus  urbi  extended,  as  has  been  seen, 
ioo  miles  round  Rome,  but  was  restricted  to  this  circuit ; without 
that  limit  the  Prafecti  pratorio ,10  in  certain  cases,  and  in  the  re- 
mainder the  Correctores  or  Consulares  regionum , had  jurisdiction.11 

In  the  provinces  there  were  lieutenents,  as  under  the  republic,12 
who  combined  in  their  sole  persons  all  those  different  attributes 
which  were  divided  among  so  many  various  authorities  in  the 
city,13  including  even  those  cognitiones  extraordinariis  which  at 
Rome  itself  were  the  exclusive  right  of  the  Prafectus  urbi ; nor 
did  his  authority  extend  upwards  only  concurrently  with  the  supe- 
rior magistrates  of  the  metropolis ; it  extended  downwards  also, 


1 Walter  1.  c.  § 260,  294;  § 2381, 
h.  op. 

* P-  47.  «1»  *»  p-  47»  »9,  3 » P- 1. 
I»,  1,  $ 14. 

9 Coll.  LL.  Mos.  14,  2,  3 j Tac.  Ann. 
14,41  ; P.  48,  10,  24;  P.  45,  1,  135, 
§ 4. 

4P.  1,  12,  1,  pr.  § 3,  4,  135  Id.  35 
P.  1,  15,  3,  § 1;  Id.  4;  P.  48,  19,  8, 
§ 5 ; P.  48,  22,  6,  § 1 ; Dio  Cass.  52,  21. 

4 Suet.  Tib.  33,  58 ; Tac.  Ann.  1,  72, 
6.  16,  14,  41 $ Quintii.  Inst.  Orat.  3,  10; 
Capitol  in  M.  Anton.  24;  P.  1,  21,  1, 
attest  its  continuance  de  facto. 

VOL.  III. 


8  Apulei  Apolog.  p.  381,  Oudend. 

7 P.  48,  i*  3 j P.  48,  19,  1,  § 3 5 
13  ; P.  48,  16,  15,  § 1. 

8 P.  12,  4,  15. 

9 Phaedrus,  3,  10  j § 1993»  h.  op. 

10  Coll.  LL.  Mos.  14,  3. 

11  Amm.  Marc.  15,  7,  5. 

18  Dio  Cass.  53,  14;  P.  I,  16,  6,  pr.  ; 
Id.  88,  11 ; P.  1,  18,  3,  4,  6,  $ 8. 

13  P.  i,  16,  7,  § 2 ; 1,  18,  10,  12. 

M P-  47.  ii,  * ; P.  47.  *9.  3»  Coll. 
LL.  Mos.  14,  2,  3. 
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so  that  he  had  to  try  trivial  offenses,1  and  even  the  offenses  com- 
mitted by  slaves.2 

The  Procurator  Casaris  possessed,  virtute  officii , no  criminal 
jurisdiction,  or  at  least  then  only  when  he  filled  the  place  of  acting 
lieutenent,  and  certain  penal  matters  had  been  delegated  to  him  in 
such  capacity,  as  was  the  case  with  Pilate  in  Judaea.3 

There  is,  after  so  long  a lapse  of  time,  and  the  paucity  of  the 
evidence,  no  means  of  ascertaining  whether  and  what  penal  autho- 
rity was  possessed  by  the  municipal  authorities  iti  Italy  and  in  the 
provinces  ; nor,  indeed,  can  anything  be  proved  except  that  they 
had  a power  of  moderately  punishing  slaves,4 * *  and  that  the  apprehen- 
sion and  safe  custody  of  malefactors  was  incumbent  upon  them.3 

Federate  and  free  cities  had,  however,  a complete  capital  com- 
petency in  criminalibus  nevertheless,  the  inhabitants  could  be 
prosecuted  before,  and  convicted  by,  the  Roman  magistrate.7 

The  relation  of  the  high  priest  of  the  Jews  to  the  Roman 
magistrate  in  Judaea,  has  never  been  clearly  explained,  and  will 
ever  remain  a difficult  question  of  criminal  competency,  and  con- 
flicting jurisdiction.  The  high  priest,  assisted  by  his  Synedrium, 
appears  to  have  had  competency  in  offenses  against  religion,  with 
the  jus  apprehensionis , and  the  power  of  trial  and  condemnation  to 
death,  which,  however,  availed  them  nothing  if  the  Roman  pro- 
curator, in  whom  the  imperium  and  jurisdictio  really  resided,  refused 
to  confirm  or  execute  the  sentence.8 * 

The  emperor,  as  head  of  the  State,  and  fountain  of  power, 
actually  co-operated  in  the  administration  of  criminal  justice ; hence 
serious  penal  matters  of  every  description  came  frequently  under 
•his  cognizance,  upon  many  of  which  he  adjudicated  in  person, 
while  he  disposed  of  others  through  his  consilium the  Senate,10 
the  praetorian  praefects,  or  some  other  judge,11  to  whose  examina- 
tion he  was  in  the  habit  of  submitting  them.  The  capital  punish- 
ment of  a decurio  required,  in  a more  eminent  degree,  to  be 
referred  to  him  in  the  first  instance,  from  the  whole  empire,14 
and  appeals,  in  criminal  matters,  lay  to  him  from  all  the  pro- 
vinces,15 in  addition  to  which,  the  lieutenents  in  the  provinces 
often  referred  doubtful  cases  to  the  capital  for  the  imperial 
decision.14 


1 P.  48, 2,  6. 

f P.  48,  2,  6 5 P.  13,  7»  *4,  § 3 5 p- 
40,  x,p 

3 Coll.  LL.  Mos.  14,  3 ; P.  1,  19,  3 j 
C.  9,  47,  2 ; C.  3,  26,  3. 

4 P.  2,  1,  12  j P.  47,  10,  15,  § 39; 
Id.  ij,  § 2. 

* P-  4*»  3. 3®>  Pr-  5 !<*•  1°  j C.  Th.  9, 
2,  5,  6 j Acta  Fclic.  1,  2,  3 j S.  Saturnia. 
2. 

• Tac.  Ann.  2,  55. 

7 P.49,  1 S',  7>$a- 

8 Matt.  26,  3,  4,  47,  57-66,  27,  1,  2, 

1 1- 14,  22-26;  Joan.  18,  3-13,  19-24, 


28-40,  19,  1-16 5 Josephus’  Jewish  Anti- 
quities, 20,  9,  z. 

9 Suet.  Octav.  33 ; Dio  Cam.  55,  7i 
Tic.  An.  6,  xo,  14,  50  ; PDn.  ep.  o,  32, 
3 x ; Capitol.  M.  Anton.  24. 

10  Tac.  An.  3,  10-16,  37,  4,  *b  ^ 


11  Plin.  ep.  7,  6 ; Sparrian.  5evt&  4i 
1,  X9,  I. 

13  P.  48,  19,  27,  $ %i  P.48, 21, s* 
I x ; 48,  8,  16. 

13  P.  28,  3,  6,  M,  9 5 P-  49»  4*  f*J* 

14  Plin.  ep.  10,  97, 98  j Cofl.  LL.  M*- 
, 14;  P.  if  18,  14. 
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Since  the  accession  of  Constantine,  the  praefect  in  both  metro-  Practice  since 
poles  retained,  as  heretofore,  their  cognizance  of  serious  crimes ; 1 Constantine, 
and  the  Profectus  anonnof  in  certain  particular  cases  respecting 
his  office,  did  so  at  their  instance,  with  whom  the  Vicarius  urbis 
Romo  had  concurrent  jurisdiction.3 

The  Profectus  vigilibus  adjudicated  on  less  serious  offenses  ;4  Minor  offenses, 
the  protor  populi  possessed  a similar  power  in  Constantinople  at  a 
later  epoch.5 

The  criminal  jurisdiction  inherent  in  the  Senate  had  ceased,  and  criminal  juris- 
in  its  place  the  court,  the  praetorian  praefects,  or  other  confidential 
persons,6  or  indeed,  the  Senate,  was  often  commissioned  to  benate  ccase** 
examine  into  crimes  of  a more  notorious  character  occurring 
throughout  the  whole  extent  of  the  empire,  especially  those 
which  affected  the  sacred  person  of  the  emperor.7 

In  the  provinces,  even  in  Italy,  the  power  of  capital  execution  The  imperial 
remained  in  the  hands  of  the  imperial  lieutenents,8  with  exception  lieutenent»  have 
of  the  suburban  provinces,  where  the  power  of  punishment  was  ^on^adie  C~ 
restricted  by  the  Consulares  and  city  praefects  but  they  were  not  provinces, 
required  to  trouble  themselves  with  trivial  crimes  and  delinquen- 
cies,10! which  were  left  to  the  municipal  magistrates;11  this  re- 
mained so  until  the  fifth  or  sixth  centuries,  at  which  period  the 
Defensores y who  up  to  that  time  had  no  penal  power,  acquired  a Defensores 
jurisdiction  in  inferior  matters;18  thenceforth,  then,  the  magis-  “^j®t^nnm,nal 
trates  were  relieved  from  the  preliminary  examination  of  great  Juns  c lon' 
offenders  which  might  be  delivered  to  their  custody  to  be  trans- 
mitted to  the  lieutenent,  and  this  duly  was  transferred  to  these 
officers.13 


§ 2395- 

We  now  come  to  the  courts  of  criminal  competency,  affected  Exceptional 
to  particular  offenses  and  classes  of  persons.  In  the  first  class 
may  be  placed  the  offenses  against  the  annonay  in  which  the  prae-  0f  per- 

fect possessed  capital  jurisdiction,  as  well  as  over  corporations  sons  and 
concerned  in  this  duty;14  hence  we  meet  with  the  expression,  o®=nscf* 
rrofectus  annono  cum  jure  gladu . the  ann<ma. 

In  the  second  class  come  the  courts  affected  to  Senators  ; for  Senators  lose 
in  the  earlier  ages  of  the  imperial  rule,  senatorial  persons,  their  their  privilege 


1 C.  i,  43,  i ; Anus.  Marc.  26,  3,  28, 
1;  N.  13,6. 

* Amm.  Marc.  28,  1,  9,  31,  32. 

* Id.  28,  I,  22,  32,  43-47. 

4 C.  x,  43,  1 ; Cassiodor.  var.  7,  7. 

4 Amm.  Marc.  28,  1,  3 ? Symmach  ep. 
4*  4 ; Zosimus  5,  xi,  38 ; Sidon.  Apollin. 
«P- 1»  7- 
•Id. 

7 Amm.  Marc.  15,  3,  13,  19,  12,  29, 
1,  23,  38  ; Zosimus  4,  14. 

•Amm.  Marc.  15,  7,  5;  C.  Th.  9, 

4x,  1. 


9 C.  Th.  9,  40,  12,  ibiq.  5 Gothofr.  13  ; 

C.  Th.  9,  i. 

10  C.  Th.  2,  i,  8,  a 395. 

11  C.  Th.  I,  29,  7,  a 39a. 

lfC.  1,  55»  5 5 ^h.  x,  29,75  C. 

Th.  2,  i,  8 5 N.  15,  6. 

**  C.  i,  4,  22,  pr.  5 C.  1,  55,  7 5 C. 

Th.  9,  2,  5. 

14  P.  4«*  *>  *3 » c-  Th-  *3»  5»  3*5  . 

C.  Th.  14,  4,  95  Cassiodor.  var.  6,  18 ; 
Orelli  inscr.  t.  2,  n.  3,  69,  3191. 
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wives  and  children,  had  the  right  of  trial  before  their  own  body,* 
as  is  the  case  with  the  English  House  of  Peers ; but  in  later  times 
they  no  longer  possessed  this  privilege  ; those  domiciled  in  the 
city  were  made  subject  to  the  Profectus  urbi , of  such  wise  that 
serious  cases  required  to  be  referrea  to  the  emperor;*  and  in  the 
provinces  they  were,  by  a constitution  of  Constandus,  placed  in 
317  under  the  lieutenent,3  but  it  soon  became  settled  law  that 
such  impeachments  should  be  heard,  by  way  of  instruction,  before 
the  ordinary  courts,  but  that  the  Profectus  urbi  should  determine 
the  punishment  in  respect  of  offenses  occurring  in  the  suburban 
provinces;  but  that  the  Profecti  protorio  should  be  consulted, 
with  reference  to  such  as  took  place  in  those  more  remote.4 
One  shadow  of  a privilege  they  still,  however,  retained  in  the 
obligation  incumbent  on  the  urban  praefect,  to  call  in  five  assessor» 
as  a council,  to  be  chosen  by  lot  out  of  the  Senate  whenever  a 
Senator  was  put  on  his  trial  before  him.*  This  last  miserable 
remnant  of  the  senatorial  grandeur  was  abolished  by  Justinian, 
who  adopted  into  his  collection  the  constitution  of  Constantius 
only.6 

To  the  third  class  may  be  assigned  imperial  officers  of  the 
highest  rank,  hearing  the  title  of  illustres,  who  had  the  right  of 
being  tried  by  the  emperor  in  person,  even  after  the  resignation  of 
that  dignity.7 

In  the  fourth  class  come  the  imperial  lieutenents  in  the  pro- 
vinces, who  were  triable  before  the  praetorian  praefects.8 

In  the  fifth,  the  officers  of  the  palace,  termed  palatines,  who 
were  subject  to  the  master  of  the  offices.^ 

In  the  sixth,  official  persons  who  were  to  be  tried  by  their 
respective  chiefs.10 

In  the  seventh,  the  coloni,  or  tenents,  and  slaves,  on  the  estates 
belonging  to  the  imperial  house,  over  whom  the  count  of  the 
imperial  household  had  jurisdiction.11 

In  the  eighth,  soldiers,  in  respect  of  whom  Augustus  assigned 
the  criminal  jurisdiction  to  the  praetorian  praefects,  with  certain 
exceptions,  having  reference  to  the  centurions,  and  other  superior 
officers  ; 12  but  this  point  is  not  as  clear  as  might  be  wished.13 

In  the  provincio  Cosaris , the  imperial  legate  in  command  of 


1 Cass.  52,  31,  32,  50,  16,  76,  5 5 
Suet.  Octav.  5 3c  66 ; Tac.  An.  2,  28-32, 
3,  22,  23,  37, 49,  50,  54,  4,  28,  29,  30, 
6,  10,  14,  48,  16,  30;  Capitol.  An- 

tonin. Pius  7 5 M.  Anton.  25}  Pertin. 
10;  Suet.  Calig.  2}  Tac.  Ann.  13,  44  j 
Plin.  ep.  8,  14,  9,  13  ; Eutrop.  8,45  Tac. 
Ann.  2,  84,  4,  42  j nest.  4,  xo,  40. 

*C.  Th.  9,  40,  105  C.  Th.  9,  16, 
10. 


* C.  Th.  9,  1,  i. 

1 £•  !!*•  ’» *3- 

4 C.  Th.  2,  1,  12. 


6 C.  3,  24,  I ; Cassiodor.  var.  6,4,  **• 

7 A mm.  Marc.  27,  7,  5 ; Zeno  in  C.  J* 
24, 3 ; Bethmaaa-Hollwcg  Rom.  Gcricho- 
verf.  § 10. 

8C.  Th.  1,7,2;  C.  Th.  1,5.  10. 

9 § 2345,  h.  op.  as  in  civil  matters. 

10  P.  48,  19,  6,  § 1 j C.  Th.  1,  7, . 

11  C.  1,  2p,  2;  C.  X2,  55,  5i  C.M* 
24»  12;  Zosimus  4,  14. 

14  The  comes  docnorum*  vide 
h.  op.  as  in  civil  xnatten. 

13  Dio  Cass.  52,  24. 
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the  legion  had  jurisdiction  over  less  serious  offenses,  but  capital 
offenses  must  be  referred  to  the  Prases.1 

In  the  provincia  P.  R.y  the  proconsuls  possessed  military  capital 
jurisdiction  only  when  the  jus  gladii , in  its  restricted  sense,  had 
been  especially  conferred  on  them  by  the  emperor.2  But  penal 
matters,  having  reference  to  superior  officers,  were  brought  before 
the  emperor  in  person.3  Constantius,  however,  transferred  this 
jurisdiction  from  the  prefects  to  the  magistri  militum ,4  and, 
generally,  all  offenses  of  a purely  military  nature  were  cognizable 
by  the  courts  martial.5 

In  the  ninth  class  are  to  be  placed  Christian  clerks  in  holy 
orders,  with  wjiose  ecclesiastical  and  official  delinquencies  the 
secular  tribunals  had  naturally  no  concern,  the  punishment  and 
penitences  incident  to  such  being  left  to  the  spiritual  tribunals}6 
and  the  privilege  of  taking  cognizance  of  the  civil  offenses  of 
bishops,  and  clerks  in  orders,  was  granted  to  them  in  like  manner 
as  a class  privilege.7  Valentinian,  however,  transferred  this 
exceptional  jurisdiction  to  the  ordinary  civil  tribunals,8  and  so 
the  law  remained  to  the  latest  times.9 


§ 2396- 

Delicta  publica , at  Rome,  were  those  offenses  which,  from  their 
injurious  consequences  to  the  public  at  large,  were  exposed  to  the 
immediate  animadversion  of  the  State,  and  differed  from  actiones 
populares  and  extra  ordinaria , as  will  hereafter  appear.  It  will  be, 
however,  necessary  in  the  mean  time  to  treat  this  section  of  the 
subject  historically,  and  shew  the  gradual  progress  of  the  criminal 
law  from  the  period  at  which  it  was  treated  exceptionally  to  that 
at  which  regular  criminal  courts  were  established,  and  the  modi- 
fications which  the  penal  law  gradually  underwent,  and  the  form 
it  assumed  under  Justinian’s  legislation. 


§ 239 7- 

In  the  earlier  ages  of  Rome,  public  offenses  had  not  been 
anticipated  by  legislative  enactments,  which  were  passed  as  the 
necessity  for  them  arose  } in  the  mean  time,  each  case  was  treated 
individually,  and  such  punishment  awarded  to  it  as  its  peculiar 
nature  appeared  to  require. 

It  is  clear  that  such  a system  could  not  continue  long ; still  it 


1 Id.  22 ; Walter  1.  c.  § 293,  § 321. 

* Dio  Cass.  53,  13;  Orcli  inscr.  t.  2, 
21.  3664 ; Capitol.  Gordian.  9. 

* Dio  Cass.  52,  ii,  33. 

4 Zosimus  2,  32,  33. 

5 P.  48»  3»  9 5 P*  49»  l6»  3 j C.  Th.  2, 

X)  2 } C.  3>  *3»  ^ , C.  12,  30,  18. 


C.  Tb.  16,  2,  23  j C.  1,4,  29;  N. 


C.  Th.  16, 2,  12,  41,  47. 


8 Nov.  Val.  3,  34,  1,  pr.  $ 1. 

9 C.  1,  3l  »5.  Pr  i C.  I,  4,  29,  § 4 y 
N.  83,  praef.  2 ; N.  123,  8,  21,  § 1. 
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was  the  general  practice  of  the  Roman  State  in  many,  perhaps 
originally  in  all,  important  matters,  for  it  will  be  remembered  that 
a comitial  law  was  required  to  confer  validity  even  on  a testament. 


§ 2398- 

During  the  earlier  period,  it  would  appear  that  there  was  no 
division  of  serious  criminal  offenses  under  heads,  or  into  cate- 
gories, this  was  of  later  introduction  ; hence  we  find  that  serious 
offenses  were  included  under  an  indictment,  termed  perduelS$% 
respecting  the  signification  of  which  word  there  is  considerable 
difference  of  opinion  ; it  may,  however,  be  laid  down,  that  whoso 
by  44  an  evil  deed  disturbed  the  public  peace,”  whereby  the  State 
was  called  upon  to  interfere, 44  had  committed  an  offense  whereby 
he  forfeited  his  life;”  hence  perduellionem  alicui  judicare 1 may 
be  translated  by  the  English  equivalent,  44  capital  felonie/’  die 
punishment  of  which  was  scourging,  with  hanging.  But  it  by 
no  means  appears  that  in  that  early  age  the  same  signification  was 
attached  to  perduellio , which  it  subsequently  acquired,  viz.,  that 
of  an  offense  against  the  governing  power  ot  the  commonwealth  $ 
we  may  therefore  take  it  that  the  term  was,  in  its  original  signi- 
fication, used  to  represent  the  most  serious  class  of  offenses  in 
the  State;  hence  the  loss  of  an  army,  endeavors  to  obtain  the 
supreme  power,  contempt  of  the  triDunitial  authority,  were  all 
perduelliones ,2  of  which  an  instance  occurred  towards  the  close  of 
the  imperial  period,3  stript,  nevertheless,  of  the  ignominious  cor- 
poral and  capital  punishment,  held  no  longer  consistent  with  the 
elevated  rights  attaching  to  the  Roman  citizenship.4 

The  Twelve  Tables  first  introduced  a fixed  penalty  for  betray- 
ing the  country,  or  a fellow-citizen,  to  an  enemy,5  and  from  dot 
time,  by  gradual  steps,  we  find  developed  the  principle  of  national 
sovereignty,6  and  consequently  that  of  sedition  or  treason  against 
the  State,  as  an  act  tending  to  injure  or  bring  into  danger  the 
dignity,  supremacy,  and  power  of  the  commonwealth.7  To  cany 
out  this  conception,  many  laws  were  passed  at  different  times  for 
the  punishment  of  the  crimen  las*  majestatis : the  lex  Apuleia , the 
date  and  contents  of  which  are  not  known;8  the  lex  JMarusy 
passed  a.u.c.  664;®  the  lex  Cornelia ,10  a.u.c.  673;  and  the  lex 
Julia  of  Caesar,  a.u.c.  708. 


1 Liv.  i,  16 : the  murder  by  Horatius 
of  his  sister.  There  is  much  discussion  on 
this  point.  Rubino  and  Koestling  call  the 
offense  perduellio , because  Horatius  antici- 
pated the  usual  legal  authority ; Sjgonius  Sc 
Schweppe  because  the  act  was  done  in  the 
sight  of  the  king  and  people,  thereby  seek- 
ing to  render  it  a species  of  treason,  et  vide 
Rein.  Criminalr.  p.  467. 

*Uv.  a,  41,  5,  ao,  a6,  3,  43,  16} 
Dionys.  8,  77,  78. 

3 Dio  Cass.  3,  7,  27. 


4 Cic.  pro  Rabir.  3,  4,  5. 

* P;  48.  4.  3- 

* Cic.  ap.  Quintii.  Inst.  orat.  7,  3,  infis. 
7 Cic.  de  orat.  a,  39 ; orat.  part.  30 ; de 

invent,  a,  17,  185  in  Verr.  4,  31. 

* Cic.  de  orat.  2, 25,  49. 

9 Val.  Max.  8,  6,  4;  Ascon.  in  Corad. 
P-  79>  Orell. 

10  Cic.  in  Pis.  21 ; pro  Cluent.  35;  to 
Verr.  i*  5 ; ad  fam.  3,  11 5 Amm.  Marc. 
19,  12,  17. 
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The  second  lex  Julia , passed  under  Augustus,  appears  to  have 
been  not  only  distinct  from  this,  but  to  have  had  an  infinitely 
greater  scope,1  and  to  have  included  many  of  those  cases  in  which, 
formerly,  an  indictment  for  perduellio  was  the  usual  course,  the 
old  penalty  of  which  was,  however,  changed  into  the  aqua  et 
ignis  interdictio .2 


§ 2399. 

On  the  centralization  of  all  the  rights  and  privileges  of  the 
Roman  people  in  the  sole  person  of  the  emperor,  the  conception 
of  treason  against  the  sovereign  was  naturally  ingendered,  because 
the  majesty  of  the  Roman  people  was  offended  in  his  person. 
Augustus  seems  to  have  been  the  first  who  invoked  this  law  for 
the  prosecution  of  libels,3  and  which  progressed  with  such  rapid 
strides,  that  under  Tiberius  the  slightest  disrespect  to  the  sove- 
reign involved  an  indictment  for  lese  majesty.4 

The  more  strict  infliction  of  severer  punishments  induced  a 
more  precise  definition  of  treason,  the  effect  of  which  was, 
that  no  act  or  proposition  was  to  be  accounted  treasonable  which 
was  not  avowedly  aimed  against  the  commonwealth  or  the 
sovereign.5 

The  other  acts  which  the  lex  Julia  declared  to  be  treasonable, 
and,  therefore,  punishable  under  that  denomination,  were  animad- 
verted on,  though  not  in  that  severe  manner.6  The  term 
perduellio  now  acquired  the  signification  it  ultimately  assumed, 
namely,  that  of  crimen  majestatis , or  high  treason,  to  which  it  was 
thenceforth  exclusively  applied,  and  thus  acquired  a particular 
instead  of  a general  signification.7 

In  the  later  imperial  age,  some  stringent  provisions  were  added, 
and  cautious  as  Theodosius  certainly  was,  even  in  respect  of 
treasonable  words  spoken,8  Arcadius  recklessly  declared  even  com- 
passing the  life  of  certain  stated  high  official  persons  to  be  a crimen 
majestatis a principle  which  received  a still  further  extension  by 
other  constitutions,10  and  was  adopted  by  Henry  VIII.  of  England. 

Under  the  earlier  emperors,11  this  offense  involved  confiscation 
of  property,12  and  a curse  on  the  memory  of  the  culprit.13  Arcadius 
and  Honorius,  however,  did  not  scruple  to  visit  the  sins  of  guilty 


>P.  48,  4,  1,  § 1;  Id.  a,  3,  4,  pr.  5 
Tac.  Ann.  1,  7a. 

* Cic.  Phil,  i,  9. 

* Tac.  Ann.  1,  7a  $ Dio  Cass.  56,  a7  ; 
Suet.  Octav.  55. 

4 Tac.  Ann.  i,  73-4,  a,  50,  3,  38,  64, 
6,  18,  14,  48 ; Suet.  Tib.  58  ; Nero  53  ; 
Dorait.  10,  ia  5 P.  48,  4,  4,  § 1 5 Id.  5 
Sc  6. 

* P.  40,  4,  11 5 Paul  R.  S.  5,  a9,  § 1 } 

I-  4*  $ 3- 

•P.48,4,  11. 


7 P-  37»  14»  4 S P-  4*.  4. 9 > P-  4*.  *. 
aoj  C.  9,  50,  a. 

• C.  9,  7,  1. 

’ C.  9»*.  5>  P- 

C.  Th.  9,  ai,  3 } C.  a,  a3,  63  C.  9, 


5 " £"*>•  R-  s-  S»  *9»  $ » ? C.  9,  85. 

” Pl*n-  Pa“g;  4*  i C.  9,  8,  5,  pr.  3 N. 
138,  13.  This  is  the  meaning  of  the  word 
felonie,  which  is  of  Celtic  origin. 

19  P.  48,  19,  24;  C.  9,  8,  6 j I.  4,  18, 
§ 3- 
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parents  on  their  innocent  children,1  of  which  the  proscription  of 
Sulla  supplies  the  first  example.2 

Since  the  age  of  Aurelius  an  indictment  once  commenced  did 
not  abate  with  the  death  of  the  party  accused  ; it  could  not  only 
be  continued  but  even  commenced  after  his  death.3 

The  Twelve  Tables  animadverted  upon  meetings  at  night  with 
death,4  and  incitements  and  agitation  to  revolts,5  betrayal  or  deser- 
tion to  the  enemy,6  were  assimilated  to  treasons. 


§ 24 <*>. 


Offense^  against  religion  were  also  included  in  crimes  against  the 
State,  because  the  religion,  from  the  age  of  Numa,  had  been  so  Inti- 
mately interwoven  with  the  common  polity,  that  Rome  may  be  fairly 
said  to  have  had  in  those  days  as  much  a state  church,  as  England 
at  the  present  time,  and  to  have  tolerated  dissent  infinitely  less; 
hence,  strangers  were  allowed  to  profess  their  own  creeds,  because, 
not  possessing  the  rights  of  citizens,  they  had  no  participation  in 
the  national  rites.7 * *  On  the  other  hand,  they  were  not  allowed,  by 
the  introduction  of  new  doctrines,  or  the  public  practice  of  re- 
ligious ceremonies,  to  set  up  any  competition  with  the  established 
faith.  This  was,  however,  hardly  a legal  question,  but  rather  one 
with  which  the  higher  authorities  had  concern,  who  interfered  9$ 
occasion  seemed  to  require,  by  admonitory  and  prohibitory  edicts, 
and  divers  pains  and  penalties  up  to  capital  punishment.*  The 
emperors  punished  for  this  offense  persons  of  consideration,  by 
deportatio , and  those  of  an  inferior  grade  by  death  the  same 
penalties  applied  later  to  perversion  to  Judaism.10 

Severe  penalties  were  in  forced  against  the  Christians  ; but  there 
is  no  reason  to  suppose  in  a greater  degree  than  against  other  non- 
conformists ; indeed,  the  accounts  of  the  persecutions  they  are 
said  to  have  suffered,  rest,  for  the  most  part,  on  the  very  sus- 
picious dicta  of  persons  living  long  after  the  events  they  pretend  to 
record ; and  are  so  intermixed  with  the  legends  of  tne  martyrs11 
and  saints,  now  generally  believed  to  be  fabulous — have  distilled 
through  such  infected  channels — been  so  notoriously  garbled— come 
out  of  such  suspicious  custody,  and  are  attested  by  authors u so 


1 C.  9,  8,  5,  § x,  3#  4»  6>  $ I24*. 

h.  op. 

9  Dionys.  8,  80. 

• P.  4*,  4,  11 5 P.  4*.  *>  *°5  C.  9, 
8,  7. 6 5 P-  38»  18.  >.  S 3- 

4 Porcius  Latro  declara,  in  Catii.  19. 

* Paul  R.  S.  5,  22,  § i $ P.  48,  8,  3, 
§4i  p.  48, 19, 38,  k * ; c.  9, 30,  i,  2. 

9 Liv.  30,  43 ; P.  48,  19,  8,  4 2 ; Id. 
38,  § 1. 

7 Walter  Get.  d.  R.  R.  $ 199,  222,  286, 

296  5 § 292,  h.  op. 

•Liv.  4t  30,  25,  1,  39,  14-18 j S.C. 


de  baccanalibus,  a.  568  $ Dio  Cass.  54,  6. 

9 Paul  R.  S.  5,  21,  § 2 ; CoUat.  LL. 
Mot.  15,  3. 

10  P.  48,  8,  11,  pr.;  Spartian  Sever.  17; 
Paul  R.  S.  5,  22,  $ 3,  4. 

11  Acta  S.  Inst.  1 j S.  FcL  1 j Lactant, 
de  morte  persec.  13,  15. 

19  Eusebius  stands  at  the  head  of  these. 
Hist.  Eccl.  8,  2,  notorious  for  the  effiroo- 
tery  in  which  he  misquotes  passages  i« 
authors  with  whom  it  is  still  in  our  power 
to  compare  his  works. 
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notorious  for  a dishonest  garbling  of  history,  or  for  fabricating 
evidence,1  as  to  forfeit  all  claim  whatever  to  the  confidence  of 
those  who  are  inclined  to  think  that  a great  existent  fact  neither 
requires  nor  derives  additional  stability  from  circumstances  which, 
even  if  true,  prove  at  most  but  a perseverance  and  obstinacy 
already  acknowledged  to  be  general  and  common  to  the  perse- 
cuted sects  of  all  creeds,  augmenting  in  proportion  to  the  vigor 
of  the  oppression. 

That  the  Christians,  in  common  with  other  heretical  sects, 
were  subject  to  persecution,  is  undoubted  ; but  as  their  creed  was 
of  a nature  in  nowise  dangerous  to  the  State,  but,  on  the  con- 
trary, was  based  on  obedience  to  the  ruling  power,  whatever  that 
might  be,*  there  is  every  reason  to  assume,  that  so  harmless  a class 
of  men  was  not  exposed  to  any  particular  animadversion.  When- 
ever a sect  became  too  numerous  in  Rome  to  be  suppressed, 
its  presiding  deity  was  formally  received  into  the  Roman  pantheon, 
thereby  acquiring  a sort  of  quiritian  citizenship,  as  was  the  case 
with  tne  Egyptian  deities,  and  indeed,  ultimately,  with  Christ  him- 
self. Before  Constantine,  adroitly  observed  the  immense  number 
of  sectaries  of  the  new  religion,  and  profited  by  the  circumstance 
to  combat  his  opponents,  by  calling  them  around  him  under  the 
banner  of  the  cross  j thus  tne  once  persecuted  sect  was  suddenly 
called  to  exchange  situations  with  its  persecutors,  who  probably 
had,  from  respect  to  their  numbers,  and  still  more  by  the  legal 
recognition  of  the  Christian  faith  by  the  State,  long  ceased  to 
persecute. 

The  fact  of  the  early  Christians  having  been  persecuted  at  a(l  is 
undoubtedly  attributable  to  the  circumstance  of  the  first  con- 
verts to  Christianity  having  been  Jews,  who  were  known  to 
expect  a temporal  kingdom.  When,  therefore,  the  Romans  heard 
that  the  Messiah  was  come,  they  treated  them,  the  Jews,  as 
traitors  against  the  State,  and  no  distinction  was  made  between 
such  and  the  Gentiles  who  adhered  tQ  the  new  religion  in  the  true 
conception  of  a spiritual  inheritance. 


§ 2401. 

Whatever  oppression,  however,  the  early  Christians  underwent  Persecution 
during  the  commencement  of  the  first  tricenary,  their  descendents  by  the  early 
in  the  faith  lost  no  time  in  avenging  by  like  means,  at  the  close  of  Chn8t,an8* 
that  period  ; for  we  find  constitutions  of  Constantine,  of  a most 
cruel  and  persecutory  description,  enacted  against  non-Christians 
as  early  as  a.d.  315. 


1 Some  of  these  incredibly  minute  details 
of  procedure  against  the  then  heretic  sect 
of  Christians,  vide  Acta  martyr.  P.  Theo- 
dorici Ruin,  art  opera  ac  studio  collecta 
edita  per  Bern.  Galura  Aug.  Vindcl. 

VOL.  III. 


1802,  3,  voL  8 : there  are  also  many  other 
ultra- montane  fabrications  of  equal  authen- 
ticity. 

8 Render  unto  Cesar  the  things  which 
are  Cesar's,  Math.  22,  21. 

. 4 " 
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These  persecutions  for  heresy  and  paganism  continued  steadily 
on  the  increase  up  to  the  time  of  Justinian,  between  whom  and 
his  modern  parallel,  Louis  XIV.  of  France,1  there  are  many 
points  of  characteristic  resemblance,  of  which  their  mutual  per- 
secution of  heresy  is  not  the  least  remarkable,  for  Louis,  under  the 
hypocritical  influence  of  Madame  de  Maintenon,2  inveighed  no 
less  bitterly  against  the  Jansenists  and  Protestant  heretics,  than  his 
imperial  cousin  had  done  1160  years  before  against  the  Jews, 
Samaritans,  and  Manichaeans.3 

Justinian’s  persecutions  were  as  pertinacious  as  they  were  varied 
and  severe  ; his  edictal  decree  for  conversion  within  three  months 
was,  however,  less  successful  than  that  of  the  great  English 
Henry.  The  Montanists  of  Phrygia  preferred  martyrdom  to 
orthodoxy  ;4  the  Arians  long  maintained  their  ground  ; but  to  the 
wretched  pagans  was  tendered  the  option  of  death  on  the  cross, 
and  accepted  or  rejected,  according  to  the  fanaticism  and  con- 
stancy, or  moral  weakness  of  the  individuals.  By  this  pressure 
the  orthodox  church  acquired  70,000  proselytes  at  one  fell 
swoop  ; 5 the  Jews,  deprived  of  their  religious  immunities,  were 
compelled  to  accept  the  Julian  chronology ; the  Samaritans, 
driven  to  desperation,  were  destroyed,  or  sold  to  the  foreign 
pagans  as  slaves  ; the  remnant  of  that  people  was  compelled  to 
apostatize  at  the  edge  of  the  sword ; and  it  is  asserted,  100,000 
perished  in  that  war : their  country  was  made  desolate,  and  their  fer- 
tile inheritance  has  never  since  been  fully  peopled.  These  senseless 
persecutions  contributed,  at  a later  period,  to  aid  Mohammed  IL 
in  his  overthrow  of  the  Romano-Greek  empire ; and  the  inhabi- 
tants of  those  fertile  and  glorious  lands  may  now  draw  a compari- 
son between  the  liberty  of  conscience  and  protection  now  granted 
to  their  worship,  by  the  professors  of  a strange  but  far  more  tole- 
rant creed,  and  the  former  persecutions  of  all  such  as  departed  from 
the  strict  imperial  orthodoxy  by  no  means  flattering  to  the  latter. 

It  is  true  Jews  could  not  be  summoned  to  appear  in  court,  or 
cite  others  during  their  festivals,6  but  they  were  not  allowed  to 
intermarry  with  Christians,7  and  conversion  of  a Christian  to 
Judaism  was  capital.8 *  They  could  not  acquire  slaves  other  than 
Jews,  nor  convert  such  under  pain  of  death  and  the  punishment 
of  stoning,  inflicted  by  Jews  on  renegades  from  their  religion,  in- 
curred the  pain  of  burning  alive,10  for  principals  and  accomplices. 


1 Still  more  revolting  is  the  massacre  of 

the  Huguenot  Protestants  on  the  eve  of  St. 

Bartholomew  (24th  August)  by  Charles 

IX.  1572. 

* Sismondi  Hist,  des  Francais,  vol.  1 5, 

ch.  37,  ed.  1847  ; see  also  a parallel  to  the 

secret  history  or  anecdota  of  Procopius, 
Lcs  Chroniques  de  1’oeil  de  Bceuf,  Bruxelles 

1847,  which,  in  the  author’s  opinion, 

and  that  of  better  judges  than  himself,  bear 

manifest  internal  evidence  of  authenticity. 


9 Gibb.  Decl.  & Fall,  ch.  40,  p.  46,  ed. 
Milman  1847. 

4 Mosheim  de  reb.  Christ,  ante  Coast 
p.  410-424. 

• Gibb,  in  Theophan.  Chron.  p.  153. 

• C.  x,  9,  2. 

7 Id.  6. 

9 Id.  18. 

• C.  x,  xo,  x. 

10  C.  x,  9,  3. 
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Pagans  fared  still  worse, — their  temples  were  to  be  closed,1  Of  Pagans, 
and  they  were  to  abstain  from  all  sacrifices  under  pain  of  decapita- 
tion, and  confiscation  of  property. 

With  respect  to  sectaries,  they  were  deprived  of  all  civil  rights, 
more  especially  Manichaeans  and  Donatistae,2  who  could  have  no 
resting  place ; and  it  was  even  considered  a boon  to  allow  heretics 
the  common  law  right  of  burial.3  Manichaeans  were  to  be  decapi- 
tated when  caught,  their  property  estreated  to  the  Fiscus,  except 
that  left  to  their  orthodox  children  $4  and  those  Manichaeans  who 
relapsed  from  the  orthodox  faith,  or  continued  to  consort  with 
Manichaeans,  were  punishable  capitally.5 

Other  sectaries  were  in  a less  unfavourable  position,  and  Of  other  sec- 
enumerated  in  the  Codex  as  follows  : — 

Ariani  ; Macedoniani  ; Pneumatomacbi  ; Apolinariani  ; Nova-  Sectarians  men- 
tianij  or  Sebatiani  ; Eunomiani ; Tetraditay  or  Tessarescadecadi ta  ; the 

Valentiniani ; Pauliani  ; Papianista ; Montanista , or  Priscilli- 
anist&y  or  Phryges , or  Pepazita ; Mardoni s tee ; Borboritee ; 

Messaliani ; Euchita , or  Enthousiasta  > Donatistee ; Audiani ; 
Hydroparatasta  ; Tascodtogita  ; Batrachita  ; Hermogeniani ; Pbo- 
tiniani  ; Pauliniani ; Marcelliani ; Op h ita  ; Eucratista  ; Carpo- 
cratitee ; Saccopbori.6  This  ample  list  concludes  with  et  qui 
ad  imam  usque  scelerum  nequitiam  pervenerunt  Manicheei , all  of 
whom,  except  the  last,  who  were  to  be  destroyed,  were  at  least  to 
be  driven  from  the  Roman  territory. 

Manichaeans  could  be  even  accused  after  death,  because,  as  they  Manichaeans  in 
were  deprived  of  all  civil  rights,  their  testaments  could  be  in-  particular, 
validated  by  these  means,  and  their  property  confiscated  ;7  and 
generally  the  emperor  says, — Privelegia  qua  contemplatione  religionis 
tndulta  sunt  Catholica  tantum  legis , observatoribus  prodesse  oportet ; 

Hareticos  non  solum  ab  his  privelegiis  alienos  esse  volumus , sed  etiam 
diversis  muneribus  constringi  et  subjici . 


§ 2402. 

In  the  second  part  of  the  decree  of  Gregory,8  there  is  a still  Sects  of  the 
more  detailed  list  of  heretic  sects,  amounting  to  no  less  than  sixty-  f 

eight  in  number, 9 with  explanatory  remarks,  and  the  concluding  thTwnon  law 


1 C.  1,  11,  i Sc  2. 

* c-  »>  5>  4»  pr-  et  5- 
9 Id.  9 ; Id.  ii,  12. 

4 Id.  15. 

* II  5. 

6 Eutyches  Sc  Nestorii ; Id.  8. 

7 C.  i,  5,4,  §4j  C.  i,  5,  i. 

•D.  »4,  j,39.  . 

9 Simoniani,  Menandnni,  Basmdiam, 
Nicolai  tap,  Gnostici,  Carpocratiani,  Cerin- 
thiani,  Nazanei,  Ophitae,  Valentiniani  A p- 
pellitae,  Archontiaci,  Adamiani,  Cainani, 


Sethani,  Melchisedechiani,  Angelici,  A pos- 
tolici,  Cerdoniani,  Marcioniit ee9  Artotyritae, 
Aquarii,  Severiani,  Taliani  rive  Encraritae, 
Alogii,  Cataphrygas,  Cathari,  Paufiani , Her- 
mogeniani , Manicbai , Anthropomorphize, 
Hirrachitae,  Novatiani,  Montani,  Ebionitae, 
Photin:ani9  Aeriani,  Aetiani,  Origeniani, 
Noetiani,  Sabelliani,  Arriani , Macedoniani , 
Apollinarist*)  Antidicomaritae,  Metangis- 
monitae,  Patritiani,  Colluthiani,  Floriani, 
Donatistee , Bonoriani,  Circumcelliones,  Pris- 
cellianistee9  Lucifcriani,  Jovinianistae,  Hel- 
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observation  that  this  is  far  from  being  a perfect  list,  as  there  are 
many  not  distinguished  by  any  particular  denomination, — Sunt  et 
alia  hareses  sine  auctore  et  sine  nominibus . This  increase  took 
place  in  200  years. 

The  canon  law  is  not  more  moderate  with  respect  to  heretics 
than  the  Codex,  as  may  be  seen  in  the  Sexti  Decretalium  de  ha- 
ret  ici Sy1  in  which  the  inquisitorial  procedings  against  heretics  are 
detailed.  The  sons  of  such  are  incapable  of  ecclesiastical  bene- 
fices, or  public  secular  offices,  to  the  second  degree-in  the  paternal, 
and  first  in  the  maternal  line.8  The  goods  of  heretics  are  coo- 
fiscatable3  by  sentence  of  the  ecclesiastical  judge. 

The  exercise  of  the,  inquisition  into  the  religious  tenets  of  the 
accused,  and  the  severity  with  which  cremation  was  exercised  in 
Spain,  under  Philip ; and  the  persecfltions  of  the  unoffending 
natives  of  South  America,  by  the  followers  of  the  conquering 
Cortes,  surpass  the  torments  to  which  even  the  Catholic  accounts 
assure  us  the  early  Christians  were  subjected  ; and  remain  an 
indelible  stain  upon  those,  who  thus  disgraced  the  benevolent  faith 
to  which  they  belonged. 

The  Koran4  does  not  inflict  any  penalties  on  non-Moslem,  die 
maxim  being  u Let  there  be  no  violence  in  religion  fellowship 
may  exist  with  Christians,  for  both  believe  in  Christ,  with  certain 
differences,  but  there  can  be  no  communion  with  Jew  or  Pagan; 
hence  either  must  become  Christians  before  they  are  receivable 
into  the  Moslem  frith.  Christians  pay  a poll-tax,  called  m 
Turkey  Haratchy  which  is  the  ransom  of  their  lives,  uof^ 
as  is  vulgarly  supposed,  because  they  have  forfeited  them  as 
Christians,  but  because  they  have  forfeited  them  as  prisoners 
of  war,  and  redeme  them  by  this  annual  fine.  Their  disqualifi- 
cation to  bear  arms  has  a double  political  reason;  first,  be- 
cause Mohammedan  governments  do  not  consider  it  safe  to  aim 
the  Christian  population  ; and,  secondly,  because  the  wars  wouU 
be,  for  the  most  part,  carried  on  against  Christian  nations,  in 
which  they  would  scarcely  like  to  trust  them ; hence,  formcdy, 
they  acted  as  sailors  on  board  Moslem  ships  of  war,  but  not  m 
artillerymen.  This  disability  does  not  apply  to  civil  offices, 
since  Turkey  and  Persia  do  not  hesitate  to  nominate  Christian 
subjects  as  ministers  at  foreign  courts,  or  to  the  various  civil  de- 
partments of  State.  Apostacy,  however,  is  punishable  by  death. 


vidtanl,  Paterniani,  A rabid,  Tertullianistc, 
Tbcuaresatdecatit Nyctagea,  Peiagiani, 
Nestoriani)  Eutycbiani]  Acephali,  Theo- 
dosiani, Agnoitse,  Tritheitw- . Those 
printed  in  italics  are  mentioned  also  by  Jus- 
tinian, but  many  appear  to  have  vanished 
since  his  time.  On  the  other  hand,  the 
increase  of  seceders  from  the  Anglican 
church  alone  would  form  a still  more  for- 
midable list,  especially  if  the  curious  in- 


sanities of  North  American  sectamakm 
were  to  be  included. 

1 Walter  Kirchenrecht,  § 104.  Iaodora 
lived  633,  the  constitution  of  Thcodoans 
and  Valentinian  dates  428. 

3 In  6to,  5,  2,  20  j in  clem.  3,  3 ; extr. 
com.  3,  3 } X.  5,  7,  16. 

3 In  6to,  5,  2,  15;  Id.  19. 

4 Sale's  Koran  Sura.  2,  p.  28. 
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§ 2403- 

Next  to  crimes  against  the  sovereignty  and  religion,  are  those  Ambitu», 
interfering  with  the  pure  administration  of  the  State,  the  first  of 
which  was  ambitus ; this  crime  consisted  in  using  undue  means  to 
obtain  public  offices,  the  word  ambire  signifying  to  use  perse- 
veringly  and  obstinately,  means  to  obtain  a magistracy,  which  were 
not  conformable  with  law.  Under  this  denomination  came  treat- 
ing by  assemblies,  dinners,  or  gifts,  by  buying  votes,  and  by 
intimidation,  all  arts  equally  well  known  and  practised  witn 
equal  diligence  and  ability  by  the  candidates  for  parliament  at  the 
present  day,  who  vie  with  their  Roman  prototypes  in  ruining 
themselves  by  the  candidature  for  a so  called  honorary  office; 
but  in  Rome,  as  in  England,  the  office  is  by  no  means  purely 
honorary,  for  although  there  is  no  direct  remuneration,  yet  both 
hoped  to  improve  their  fortunes,  their  feme,  or  their  means. 

Roman  candidates,  it  would  appear,  had  agents  called  inter - Modeofcan- 
pretesj  who  conducted  the  negociation,  and  struck  the  bargain  vawnginRome. 
with  the  voters ; there  were  also  others  termed  sequestres , with 
whom  the  agreed  sum  was  deposited,  and  divisores , who  distri- 
buted the  funds,1 *  and  other  persons  under  the  denominations  of 
propinqui , Relatives  of  all  degrees  ; necessarii , or  friends,  clients,  and 
the  like ; also  persons  employed  to  praise  the  candidate  publicly, 
who,  under  their  various  denominations,  qiay  be  generally  classed 
as  electioneering  agents.  The  candidates  were  accompanied  by 
nomenclatores , or  monitores , whose  duty  it  was  to  whisper  the 
name  and  peculiarities  of  die  voter  canvassed  to  the  candidate 
sometimes  they  were  termed  fartores ,3  or  u stuffers,”  because 
they  crammed,  as  it  were,  the  information  into  the  ears  of  the 
candidate,  who  addressed  the  voters  in  the  piost  endearing  and  - 
flattering  terms,  blanditia ,4  calling  them,  as  might  seem  most 
appropnate,  fathers,  brothers,  sons,  and  patrons.  In  short,  there 
appears  to  have  been  no  meanness  known  in  the  nineteenth 
century,  of  which  the  Roman  patricians  were  not  guilty  to  gain 
their  end,  long  even  before  the  Christian  era. 

Many  endeavors  were  made,  by  laws  of  the  most  stringent 
description,  to  restrain  this  disgraceful  abuse,  which  appears,  as 
in  England,  rather  to  have  florished  than  not,  under  this  political 
persecution.5 


§ 2404. 

The  first  of  these  laws  of  which  we  have  any  notice,  was  the  Laws  in  restraint 
lex  Pinaria  et  Furia , introduced  by  military  tribunes  of  those  £^bltos,or 


1 Pcdian  in  Praem.  act  in  Verr.  12, 
p.  59. 

* Cic.  pro  Mur.  36  j Plin.  cp.  2, 14. 

3  Festus  v.  Fartores. 


4 Horat.  ep.  1,  6,  49  54. 

5 LW.  4,  25,  7,  15,  9,  26,  40,  19  5 
Polyb.  6,  56  (54). 
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names,  A.u.c.  321 ; this  law  forbade  the  person  seeking  office 
to  wear  a white  robe,1  toga  candida , whence  the  word  candidatus  ;* 
but  it  appears  that  this  law  was  not  long  in  force,  or  had  little 
effect.  In  395  a.u.c.,  under  the  consulship  of  Fabius  Ambus- 
tus, and  C.  Plautius  Proculus,  the  lex  Poetelia  was  introduced  by 
the  tribune  C.  Poetelius,  the  object  of  which  was  to  check  the 
ambition  of  upstarts,  who  w ventilated 99  themselves  in  public  for 
the  purpose  of  becoming  known.8  The  next  was  the  lex  Beebia 
/Emilia , passed  a.u.c.  571  by  the  consuls  Cn.  Baebius,  and  L. 
^Emilius  Paullus,  to  restrain  largitiones , or  bounties.4 

The  most  important,  however,  of  all,  was  the  lex  Cornelia , 
probably  introduced  a.u.c.  595,  by  the  tribune  Cn.  Comebas 
Dolabella,  by  which  a candidate  found  guilty  of  bribery  was  dis- 
franchised, so  far  as  holding  a magistracy  is  concerned,  for  ten 
years.5  Heineccius6  thinks  that  this  is  the  same  law  which  is 
sometimes  mentioned  as  the  lex  Cornelia  Fuhia , M.  Fulvius 
Nobilior  having  been  the  colleague  of  Dolabella,7  and  that  die 
punishment  appended  to  its  infraction  was,  at  first,  civilly  capital, 
that  is  to  say,  was  punishable  by  exile,  because  Q.  Coponius  was 
shortly  after  convicted  of  having  given  a cask  of  wine  to  a voter.* 
In  634  A.u.c.,  Marcus  the  tribune  introduced  the  lex  Maria , 
providing  that  the  gangways,  termed  pontes , should  be  constructed 
narrower,  to  prevent  the  voters  being  intimidated  .and  about 
this  time  it  is  probable  that  the  questio  ambitus  was  made  perpetua 
because,  A.u.c.  639,  P.  Rutilius  and  M.  Scaurus  accused  each 
other  reciprocally  of  this  offense;11  about  the  same  time  the  lex 
Fabia , respecting  the  number  of  followers,  was  declared  by  the 
popular  voice  to  be  antiquated.12 

The  lex  Acilia  Calpurnia , introduced  a.u.c.  686,  by  the  con- 
suls, M.  Acilius  and  C.  Calpurnius  Piso,  disqualified  persons,  con- 
victed of  ambitus , from  ever  filling  a magistracy,  or  being  elected 
into  the  Senate,  together  with  a pecuniary  mulct.13  This  was 
followed  by  the  lex  Tullia , passed  in  A.u.c.  690,  under  the  con- 
sulship of  Cicero  and  Antony,  which  extended  the  preceding  law, 
against  those  hired  to  assist  the  candidates,  to  follow  them,  to 
fill  the  public  places  with  gladiators  and  populace,  to  give  puhhc 
dinners,  or  gladiatorial  shows,  within  two  years  of  the  candida- 
ture, except  obliged  to  do  so  on  a certain  day  by  testamentaiy 
bequest.14 

1 Liv.  4,  25. 

* The  Candidatus  Principis  was  quite 
another  person,  the  Emperor's  spokesman 
in  the  Senate  at  a later  period. 

*Liv.  7,  15.  4 Liv.  40,  19. 

4 Liv.  ep.  4, 7 j Schol.  Bob.  pro  Sylla,  5, 
p.  «6 1,  Orell. 

A.  R.  4,  iS,  78. 

7 Liv.  ep.  47,  46. 

• Plin.  H.  N.  35,46. 

9 Cic.  LL.  3,  17. 


10  Cic.  Brut.  30. 

11  Ascon.  Fed.  in  orat.  Cic.  pro  II. 
Scauro  p.  171. 

19  Cic.  pro  Mur.  34. 

13  Dio  Cass.  36,  a 1 5 Ascon.  in  Cornet, 
p.  68,  Orell. ; Schol.  Bob.  pro  Sylla,  5, 
p.  361,  Orell. ; Cic.  pro  Mur.  23. 

14  Cic.  in  Vat.  15;  Dio  Cass.  37,29; 
Cic.  Mur.  3,  23,  32 ; Schol.  Boh.  pro 
sylla>  5>  P-  36*  i P«>  S***  64,  p.  309, 
Orell. 
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The  penalty  involved  by  an  infraction  of  this  law»  was  ten 
years  banishment,  in  addition  to  other  penalties. 

Two  years  later,  that  is  a.u.c.  692,  the  severity  of  this  law 
was  sought  to  be  increased  by  the  lex  Aufidia , proposed  under  the 
consulship  of  M.  ValeriuJ  Messalla  and  M.  Pupius  Piso,  on  the 
motion  of  Aufidius  Lurco,  the  tribune,  which  provided  that 
whoso  promised  money  in  a tribe,  should  not  be  punishable  if 
he  did  not  give  it ; but  if  he  did,  he  should  pay  3,000  sesterces 
to  each  tribe  during  life;1  this  law,  however,  was  short 
lived,2  or  did  not  pass.3  About  the  same  time,  A.u.c.  696 
(699  ?),  the  lex  Licinia  was  introduced  by  Cn.  Pompeius  and 
M.  Licinius  Crassus,  against  the  so-called  sodalitia , on  treating, 
which  enacted  a special  quastio  for  this  species  of  ambitus ,4  which 
consisted  in  collusion  with  the  candidates  and  distribution  of  tribes 
punishable  by  exile.5  But  neither  did  this  law  answer  the  end 
intended,  for  in  a.u.c.  701, 6 Cn.  Pompeius,  then  sole  consul, 
introduced  a short  law  instituting  the  judicium  ambitus .7 

Julius  Caesar,  then  dictator,  at  length  restrained  bribery,  by 
dividing  the  comitia  with  the  people,  who  elected  half,  he  himself 
nominating  the  other  moiety,  which  he  did  by  sending  round 
tablets  to  the  tribes,  inscribed  Casar  dictator  ....  tribui . 
Commendo  vobis  . ...  ut  vestro  suffragio  suam  dignitatem  teneat .8 

The  lex  Julia , which  we  find  in  the  Pandects,  was  introduced 
by  Augustus  when  emperor ; it  provided  that  he  who  succeded  in 
an  indictment  for  this  offense,  might,  if  advantageous  to  him, 
move  up  into  the  tribe  of  the  party  convicted, 9 and  if  he  had 
himself  been  convicted  of  it,  should  obtain  restitution  against 
the  penalty;10  this  law,  however,  did  not  long  remain  in  force. 
When  Tiberius  transferred  the  comitia  from  the  Campus  Martius 
to  the  Senate,  all  bribery  was  put  an  end  to. 

The  disfranchisement  of  the  citizens  is  alluded  to  by  Juvenal,11 
who  says, — 

. . . Jam  pridem , ex  quo  suffragia  nulli 

Vendimus  i effudit  curas , nam  qui  dabat  olim 
Imperium , fasces , legiones , omnia ^ nunc  se 
Continet , atque  duas  tantum  res  anxius  optat , 

Panem  et  Circenses . 

Thenceforth,  then,  the  lex  ambitus  applied  only  to  those  who 
obtained  the  duumvirate,  or  sacerdotal  dignity,  in  the  municipa- 
litia,  by  corrupting  the  decurions,  or  by  suborning  slaves  or  the 


1 Cic.  Att.  cp.  113. 

s Walter  1.  c.  $ 777 ; Cic.  Att.  1, 
16,  x8. 

’The  example  of  Caesar  tc  Bibulus, 
Suet.  C.  Jul.  Caes.  19. 

4 Walter  Lc.§  24a  § Cic.  pro  Plane.  18, 
19 ; Schol.  Bob.  in  Plane,  p.  253 ; in 
Quint,  fr.  2,  3,  5 ; Dio  Cass.  39,  37. 

4 Sigon.  de  jud.  2,  30,  p.  650  & 658. 


6 Ascon.  in  arg.  Milon,  p.  37,  Orell.  5 
Dio  C.  40,  52. 

7 Id.  p.  660. 

• Suet.  C.  J.  Caesar  41. 

• Cic.  pro  Balb.  25  j Ascon.  in  Arg. 
Milon,  p.  35,  Orell. 

10  Cic.  pro  Cluent.  36;  Dio  Cass.  40, 
52;  P.48,  14,  x,§a. 

11  Sat.  10,  81. 
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populace.1  Such  persons  the  emperors  caused  to  be  transported 
to  some  island,  as  guilty  of  public  violence.8 

The  futility  of  attempts  to  abolish  of  even  to  check  corruption 
in  any  sort  of  election,  would  seem  evident;  it  disregards  all 
risques,  and  increases  in  proportion  ti  the  prize  to  be  gained  ; 
under  such  circumstances  but  two  courses  are  open,  to  abolish 
popular  elections,  and  thereby  prevent  the  corruption  of  public 
morality ; or,  as  this  would  be  impossible,  to  legalize  that  which 
cannot  be  suppressed  by  openly  selling  the  places  of  all  sorts  to 
the  highest  bidder,  for  the  benefit  of  the  State,  allowing  certain 
qualified  candidates  to  acquire  them  by  open  instead  of  clandestine 
purchase.  One  object  would  at  least  be  attained  by  such  means» 
—a  legislative  representation  of  property.  That  the  ballot,  or 
the  most  popular  form  in  which  an  election  can  be  conducted, 
is  no  guarantee,  is  clear  from  the  bribery  and  intimidation  practised 
in  the  United  States  of  America,  where  it  is  perfectly  well  known 
before  hand  how  every  man  will  vote,  and  where  persons  not 
only  vote  more  than  once,  but  receive  bribes  from  the  supporters 
of  both  sides,  so  that  it  is  said  that  infinitely  more  money  was 
lately  spent  in  the  election  of  a president,  than  was  ever  expended 
on  any  ten  elections  in  the  old  country ; this  fact  enables  us 
to  credit  the  enormous  sums  said  to  have  been  expended  m 
ancient  Rome  for  like  purposes. 

In  England,  no  penalty  of  disfranchisement  nor  future  disability 
of  the  candidate,  no  imprisonment  nor  pecuniary  mulct,  appear  to 
have  the  least  effect ; and,  worst  of  all,  no  disgrace  appears  to  be 
felt  by  those  convicted  of  it,  who  consider  themselves  unlucky  for 
having  been  found  out,  and  treat  the  "whole  as  nothing  more  that 
an  expensive  jest. 

§ 2405- 

The  next  crime  against  the  administration  of  government,  is 
peculatus , which  is  an  embezzlement  of  the  public  money ; thus 
Heineccius  observes,3  that  as  thieves  were  termed  furcsy  from 
furtum ; so  embezzlers  of  the  public  funds  were  termed  peat- 
latores , from  peculatus . The  derivation  of  the  word  is  the  same 
as  that  of  pecunia , a pecus  ;*  originally,  this  was  an  extraordinarium 
crimen , for  which  the  offender  was  impeached  before  the  people 
in  comitia ,5  judgment  was  given  for  the  sum  ascertained  to  have 
been  converted ; and  if  sureties  for  its  repayment  were  not  given, 
the  convicted  person  was  imprisoned,  and  tne  quaestors,  to  whom 
the  collection  of  the  public  revenue  was  intrusted,  obtained  an 
immissio  in  bona  (distringas). 

The  author  of  the  first  enactment,  respecting  the  peculatus^  is 

1 P.  48,  14,  x.  * A.  R.  4,  18,  70  j Ascon.  in  Yen, 

* Paul.  R.  S.  5,  30,  A 1 ; C.  Th.  9,  1,  4*. 

62  j C.  9,  26.  4 $ 122,  h.  op. ; Festus  v.  Peculatus. 

4 Liv.  38, 56,  in  re  L.  Scipionis  A firkan. 


Digitized  by 


Google 


JUDICIA  PUBLICA — PECULATUS.  649 

unknown;  but  as  there  was  a permanent  court1  for  the  cogni- 
zance of  this  offense  at  a later  period,  it  is  clear  that  such  must 
have  been  established  by  a special  lex,  which  must  have  been 
passed  before  the  age  of  oylla.*  * 

The  only  law  on  this  subject  of  which  we  are  possessed  of 
authentic  information,  is  that  introduced  by  Julius  Caesar,  called 
the  lex  Julia  de  peculatu , which  provides  that  whoso  shall  abstract, 
intercept,  or  convert  to  his  own  use,  or  contrive  that  any  other 
person  shall  abstract,  intercept,  or  convert  to  his  own  use,  any 
sacred,  religious,  or  public  money,  except  as  by  law  allowed,  or 
intermix  with  the  public  gold,  silver,  or  copper,  anything  (alloy), 
or  cause  anything  to  be  so  intermixed  or  alloyed  therewith  wit- 
tingly and  corruptly,  whereby  the  object  may  be  abased,  shall 
incur  the  penalties  of  peculation. 

The  terms  of  this  law,  as  found  in  the  Pandects,  are  as  fol- 
lows,— Ne  quis  ex  pecunia  sacra  religiosa  publicave  auferat  neque 
interripiat ; neve  in  rem  suam  vertat ; neve  faciat  quo  quis  auferat , 
intercipiat , vel  in  rem  suam  vertat , nisi  cut  utique  lege  licebit  neve 
quis  in  aurum  argentum , as  publicum  quid  indet ; neve  immisceat, 
neve , quod  quid  indatur , immisceatur , faciat , sciens  dolo  malo , quod 
id  peius  fiat ,3 

Within  the  scope  of  the  law  is  falsifying  the  public  currency, 
or  purloining  it,  or  wrongfully  allowing  another  access  to  the 
public  records  for  the  purpose  bf  inspecting  or  transcribing  them,4 
or  taking  down,  altering,  or  obliterating  any  brazen  tablet,  upon 
which  the  laws  are  used  to  be  set  up  ;5  or  changing  the  boundary 
of  lands,  or  removing  anything  affixed0  to  the  realty ; or  inscrib- 
ing on  a public  tablet  less  than  received,  or  the  like;7  or  appro- 
priating spoil  taken  from  the  enemy.8 

The  ancient  punishment  was  aqua  et  igni  interdictio ,9  for 
which  deportation  was  substituted ; but  it  is  capital  as  against 
official  persons  ;10  in  the  case  of  embezzling  spoil  taken  from  the 
enemy,  the  punishment  is  in  quadruplum .M  The  action  is  limited 
to  five  years,  in  quinquennium ,12  but  extends  to  heirs  for  the 
recovery  of  the  sum  peculated,13  but  it  is  indispensable  that  the 
object  should  be  public  property.14 


§ 2406. 

The  peculatus  includes  the  crime  of  sacrilegium , the  only  dis- 
tinction being  in  the  place  or  thing  upon  which  the  act  is  cora- 


1 Ck.  pro  Cluent.  53  ; pro  Mur.  20. 

* Sigon.  jud.  2,  28. 

* r . 48, 13, 1,  pr; 

4 Id.  6. 

* Id.  8,  pr. 

•M.  Ms* 

T Id.  10. 

4 Id.  13. 

VOL.  III. 


•Id.  3. 

10  C.  Th.  9,  28,  3 ; P.  48,  13,  3 ; I.  4, 
*8,  §95  C.  9,  28,  1. 

11  Paul.  R.  S.  5,  27  ; P.  48»  13»  § 2i 

Id.  6,  pr. 

,a  Id.  7. 

13  Id.  14. 

14  Id.  5. 

4 Q 
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mitted;  the  taking  away  or  intercepting  money  coming  under 
the  denomination  of  sacra , or  religiosa , although  given  to  a god, 
incurs  the  penalties  of  peculation.1 * 

A man  who  got  into  a temple  in  a chest,  and  having  plundered 
it,  retired  into  it  again,  was  held  to  have  committed  that  species  of 
theft  termed  sacrilege,  and  having  thereby  incurred  the  penalties 
of  peculation*  was  transported  to  an  island.3  If  the  object 
belong  to  a private  and  not  to  a public  temple,  it  is  no  longer 
sacrilege,  but  theft.3  The  reason  of  sacrilege  being  thus  mixed 
up  with  the  law  against  peculation  is,  that  res  sacra  et  relipma 
publica  were  State  property,  and  therefore,  even  without  refer- 
ence to  their  nature,  Vere  ia  the  same  categorie  as  othex  objects 
possessed  by  the  commonwealth. 

Although  the  penalties  were  the  same  as  those  of  poeub- 
tion,  yet  sacrilege,  at  a later  period,  was  taken  extraonfinary 
cognizance  of,  and  involved  capital  punishment.4 

The  punishment  of  sacrilege  was  more  severe  than  thereof 
peculation  ; and  the  proconsul  in  the  provinces  had  the  discredan, 
respect  being  had  to  the  quality  of  the  person,  the  object,  time, 
age,  and  sex,  to  inflict  a more  or  less  severe  punishment;  he  c mid 
condemn  to  the  beasts,  burn  alive,  or  crucify.  For  theft  of  ibe 
sacred  gifts,  with  infraction,  the  most  moderate  punishment  was 
condemnation  to  the  beasts ; but  theft  by  day,  of  a slighter  de» 
scription,  involved  condemnation*  to  the  mines  for  the  baser,  apd 
transportation  for  the  better  class.5 * 


§ 2407- 


De  itsiduis,  the 
withholding 
public  funds. 


Penalty. 


.The  lex  Julia  de  residuis  also  resembles  the  lex  Julia  de  pecu- 
latu ; but  whether  this  is  the  same  lex  de  residuis  mentioned  by 
Cicero,  as  introduced  by  the  tribune  C.  Cornelius,  is  doubtfiiL* 

This  law  was  directed  against  those  who  withheld  back  any 
public  money  which  they  had  received  from  any  source,  generally 
or  particularly,7  whether  from  a sale  or  letting,  locatio , which  also 
applies  to  the  farming  out  of  the  public  revenue,  or  other  public 
things  ; or  alimentaria  ratione , under  the  pretence  of  salary ; like- 
wise if  the  money  had  been  delivered  to  the  person  accused  lor 
any  specific  purpose  to  which  he  had  not  applied  it.8 

The  punishment  of  this  breach  of  public  trust  was  in  quad- 
ruplum^ including  the  object,  or  triple  damages,  over  and  wove 
restitution. 

The  remedy  passed  over  against  the  heirs  of  the  residuary.10 


1 P*  48»  *3>  4>  pr. 

* Id.  10,  § 1. 

»Id.  9,  § x. 

Id.  4,  § 2 $ Id.  6,  pr.;  Id.  9,  pr.; 

Paul.  R.  S.  5,  19. 

* P.  48,  13,  6,  pr. 


• ( Ascon.)  Orat.  pro  C.  Corn.  13,  p.  135. 
JP.  48,  15»  2,  4,  § 3,  4,  5. 

•Id- >$6;  Id.  4,  § 5* 

9 This  is  the  meaning  of  empih*  ftrte 
parttfOothf.  eod.  gloss  21. 

10  Id.  14. 
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§ 2408. 

Next  in  this  categorie  of  offenses  against  the  government,  was 
the  crimen  repetundarum , directed  against  bribery  and  the  exactions 
of  magistrates.1 * 

Pecunia  repetundee  were  monies  or  other  things  taken  by  a 
magistrate  for  his  office.*  In  the  more  ancient  times,  this  only 
applied  to  the  provinces  in  which  the  proconsuls  and  other  gover- 
nors were  in  the  habit  of.  u squeezing  the  provincials ; ” in  fact, 
there  is  no  doubt  that  this  was  carried  on  to  an  extent  equally  as 

Seat  as  it  is  now  practised  in  the  same  provinces  under  the 
thoman  rule  ; after  so  long  a continuance  of  the  abuse,  pro- 
vincial inhabitants  have  been  long  since  wont  to  look  upon  it  as  a 
thing  of  course,  and  would,  perhaps,  miss  its  total  suppression. 

Before,  however,  it  became  so  rife,  a sufficient  remedy  was 
fbupd  in  an  extraordinary  proceding  when  it  occurred  ; the  senate 
nominated  a committee  of  its  own  body  to  examine  the  affair,  and 
determine  the  amount  of  indemnity,3  this  occurred  in  a.u.c.' 
583,  when  the  Spaniards  accused  P.  Furius  Philus  and  M. 
Matienus  of  this  misdemeanor;  but  in  the  few  years  which 
followed,  this  offense  appears  to  have  risen  to  such  a height, 
as  to  call  for  a law  in  restraint  of  it ; and  consequently,  L.  Cal- 
purnius Piso  Frugi,  the  tribune,  introduced  the  lex  Calpurnia  de 
repetundis ,4  a.u.c.  604  (?),  under  the  consulship  of  Manlius  and 
Censorinus,  in  conformity  with  which  a quastio  perpetua  was 
annually  appointed  out  of  the  Senate,5  who  now  took  cognizance 
of  such  matters,  without  any  interference  of  the  popular  assembly. 
L.  Lentulus,  a.u.c.  605,  was  convicted  of  the  offense  of  rej>e- 
tunda  under  this  law,  which  could  not  have  involved  any  penalty 
beyond  a litis  astimatio , because  in  the  following  year  he  became 
censor. 

Walter  $ asserts,  that  there  is  no  proof,  that  none  but  non- 
citizens ( peregrini ) could  maintain  this  impeachment. 

The  next  hvl  passed  in  this  matter,  was  the  lex  Junia , the 
provisions  of  which  were  more  severe.7  It  was  introduced  by 
M.  Junius  Pennus,  tribune  a.u.c.  627,  under  the  consulate  of 
M,  ASmilius  Lepidus  and  Lucius  Aurelius  Orestes,  and  added 
exile  to  the  previous  penalty.  C.  Cato  suffered  under  this  law  on 
the  impeachment  of  the  Macedonians.8  Both  these  laws  allowed, 


1 Rudorff  in  Sar.  Zeitach.  12,  136- 
148 ; P.  48,  11,  pr.  a repetere  to  seek  (a 
bribe). 

* Magistrates  in  England  swear  that  they 
will  take  nothing  for  their  office. 

3 Liy.  43,  2,  speaks  of  recuperatores. 

4 This  law  is  also  spoken  of  as  the  lex 

Caecilia,  Val.  Max.  6,  9,  10 : prbbably  it 


was  originally  callet!  lex  Calpurnia  Caecilia, 
from  a colleague  of  Piso. 

4 Cic.  in  Verr.  3,  84,  4,  25 ; Brut.  27  i 
de  off.  2,  21. 

« Ges.  d.  R.  R.  § 776. 

7 Cic.  off.  2,  21. 

8 Veil.  Patcrc.  2,  8 ; Frag.  1,  Scnril.  8. 
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Penalty. 


in  addition,  a legis  actio  sacramento  for  restitution,1  why  and 
whether  in  favor  of  citizens,  or  peregrini , is  uncertain,2  but 
probably  in  favor  of  the  former. 

This  was  followed  by  the  lex  Acilia?  proposed  by  M.  AciHus 
Glabrio,  which  provides  neque  ampliari , neque  comperendinari  reus 
posset ; 4 the  thus  depriving  the  accused  of  the  power  of  praying  an 
adjournment  was,  however,  a mere  question  of  procedure. 

The  next  law  appears  to  have  been  the  lex  Servilia , passed 
between  a.u.c.  648  and  654,  by  the  praetor  C.  Servilius  Glau- 
cus, under  the  consulate  of  C.  Marius  VI.,  and  L.  Valerius 
Flaccus  i5  this  law  altered  the  procedure  of  the  lex  Acilia , with- 
out affecting  the  leges  Calpurnia  and  Junia?  and  applied  to  such 
consuls,  praetors,  dictators,  masters  of  the  cavalry,  or  those 
invested  with  any  other  magistracy,  who  had  abstracted,  taken, 
exacted,  procured,  or  embezzled  the  money  from  or  of  any 
private  individual.  Furthermore,  that  such  should  not  be  im- 
peached so  long  as  they  held  the  magistracy,  or  imperium . That 
the  accusers  might  be  allowed  to  prosecute  by  patrons.  That 
401  judices  should  be  annually  elected  to  try  cases  of  repetunda , 
and  like  matters,  and  the  penalty  of  litis  astimatio  and  exile  were 
retained.7  In  addition  to  which,  it  was  provided  that  the  Prater 
peregrinus , who  until  then  had  presided  over  this  questio , should  be 
superseded  by  one  chosen  by  lot  from  among  the  four  other  praetors.® 

The  next  law  in  this  matter  was  the  lex  Cornelia , introduced 
by  the  dictator  L.  Cornelius  Sylla, 9 under  which  Verres  was  tried, 
and  which  maintained  its  ground  down  to  the  age  of  Caesar.  It 
not  only  included  the  offenses  detailed  in  the  former  law,  but 
animadverted  upon  those  magistrates  who  had  conducted  them- 
selves libidinously,  haughtily,  or1  cruelly  in  the  provinces,  and 
extended  to  those  who  had  not  performed  the  public  duty  of 
judices  in  their  decuria , or  had  omitted  to  attend,  or  had  taken 
money  for  their  verdict ; it  also  lay  against  those  to  whose  hands 
tKe  money  had  come,  and  such  as  had  not  returned  their  pro- 
consular accounts  into  the  treasury,  or  who  had  made  any  private 
gains,  or  procured  things  from  transmarine  parts.  The  penalty 
was  aqua  et  igni  interdictio , in  addition  to  the  litis  astimatio , 
except  they  died  pending  process.10 

The  last  piece  of  legislation  on  this  subject  was  the  diffuse 


1 Frag.  1,  Servii.  8. 

•Walter,  1.  c.  | 776,  n.  183,  think* 
modem  authors  far  too  positive  on  this 
point. 

3 Hein.  A.  R.  4,  18,  75 ; and  others 
place  this  law  in  order  of  date  after  the  lex 
Servilia. 

4 In  Verr.  1,  17,  2,  1,  9 ; Ascon. 
p.  149,  165,  Orell. ; see  modem  authori- 
ties, quoted  by  Walter  1.  c.  Klenze,  Geib. 
Zumpt,  mistaking  the  law  in  the  Ban- 


tinian  tablet  (Haubold  mon.  p.  74)  for  a 
fragment  of  the  lex  Acilia. 

4 Restored  by  Klenze  Frag.  L.  Scrvil. 
repet.  Berol.  1825,  4.  Gottling  com- 
pared it  with  the  original,  p.  40-43. 
Zumpt  contra,  the  proof  lies  in  the  lex 
Servilia  not  admitting  the  ampliatio. 

• Frag.  1,  Servili.  22. 

7 Liv.  ep.  70.  • Frag.  1,  Scrvil.  6, 7. 

9 Cic.  pro  Rabir.  Post.  4 ; Zumpt.  p. 
42-50. 

10  Sigon.  jud.  2,  27,  p.  614,  sq. 
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lex  Julia  of  Caesar,  a.u^c.  694, 1 which  continued  to  be  the  basis 
down  to  the  latest  times  j2  it  consisted  of  many  heads. 

The  court  had  first  to  determine  simply,  whether  the  accused 
was  guilty  or  not  guilty ; thereupon  the  same  judges  considered 
the  amount  of  the  litis  astimatio  which  involved  the  caput  and 
exile  $3  but  usually  decreed  restitution  only  of  that  which  had 
been  received4 *  originally  in  simplum , since  the  lex  Servilia , in 
duplumf  by  the  lex  Cornelia , in  quadruplum ,6  to  which  the  lex 
Julia  added  penalties  affecting  file  honor.7  At  a later  period, 
these  offenses  were  punished  extra  ordinem , and  usually  by  exile.8 

The  impeachment  resembled  that  of  treason,  lying  after  death. 9 
It  also  lay  against  third  persons  who,  it  appeared  from  the  inquiry 
into  the  litis  eestimatio , had  profited  by  the  exaction.10  * 

The  acceptance  of  a bribe  by  a judge,  an  offense  punishable 
by  the  Twelve  Tables  by  death,11  was  included  in  the  offense 
cognizable  under  the  lex  Julia  repetuhdarum .12 

§ 2409. 

The  lex  Julia  de  annona  was  directed  against  those  who  kept 
up  the  price  of  corn  by  artificial  means.  It  lay  against  such  as  con- 
trived or  entered  into  combinations,  quo  annona  carior  fiat or  who 
fraudulently  detained  or  caused  to  be  detained  any  vessel  or  cap- 
tain thereof,  laden  with  corn,  with  this  intent ; on  the  other  hand, 
it  was  provided  that  no  decurions  should  be  obliged  to  sell  their 
wheat  or  grain  to  their  citizens  cheaper  than  the  actual  market 
price  of  corn,14  nor  to  fix  the  price  of  grain  imported. 

Even  women  were  competent  to  make  a denunciation  for  this 
offense  in  the  interest  of  the  public ; there  is  also  here  the  re- 
markable exception  to  the  general  law,  that  the  slave  and  master 
could  reciprocally  impeach  each  other  of  this  misdemeanor.15 

The  fine  imposed  for  this  offense  was  fixed  at  twenty  aurei , or 
about  11  A16  Corn  usurers,  however,  termed  Dardanii,  were  sub- 
ject to  extraordinary  animadversion.17 

In  England,  this  offense,  now  abolished,  was  termed  forestalling 
and  regrating. 


1 Cic.  pro  Sext  64;  pro  Rabir  Post.  4, 
5 5 ad  Fam.  8,  8 ; pro  Flacco  6 ; in  Vatin. 
11;  Schol.  Bob.  p.  321,  Orell.  j Haubold 
mon.  p.  140,  frag. 

s C.  Th.  9,  275  C.  9,  27  ; P.  48,  11. 

* Cic.  pro  Clucnt.  41  $ in  Verr.  1,  13, 
ibiq.  j Ascon.  p.  146,  147»  OrelL ; pro 
Balbo,  11 ; Veil.  Paterc.  2,  8. 

4 Frag.  Senril.  18,  19 ; Ascon.  in  Verr. 
1,  ?•  *47>  Orell.  5 Cic.  pro  Rabir. 

Post.  4;  ad  Fam.  8,  8 j Tac.  An.  1,  74. 

* Frag.  1,  Senril.  18. 

* Aacon.  in  Verr.  10,  p.  147,  Orell. 

7  Suet.  Cass.  43  5 Tac.  Hist.  1,  <77  ; P. 

48,  11,  6,  § 1. 


8 Id.  7,  § 3 ; Tac.  An.  14,  28. 

9 Plin.  cp%  3,  9 j P.  48,  2,  *0;  P.  48, 
11,  2. 

10  Cic  pro  Rabir  Post.  4,  6 \ pro  Cluent. 
41;  ad  Fam.  8,  8. 

»'  A.  Geli.  N.  A.  20,  1. 

18  Cic.  pro  Cluent.  37  ; in  Verr.  1,  13  j 
P.48,  11,  3»  7,  pr.  5 P.48,  19»  38,  §10; 
Paul,  R.  S.  5,  28. 

19  P*.  48,  12,  2,  pr. 

14  Id.  3. 

15  Id.  1,  pr. 

18  Id.  2,  \ 2n 

17  P.  47,  11,  6}  P.48,  19,  37. 
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Usurers 
punished  in 
quadruplum. 


De  Falsis. 


Lex  Cornelia 
testamentaria. 


Extension  of 
this  law. 


First  Sctm. 


§ *4*o. 

Usurers,1  generally,  were  punishable  by  the  Twelve  Tables,  in 
quadruplum , for  extortion  ;*  and  many  laws  were  promulgated 
against  such  offenders. 

Among  others,  the  lex  Marcia  gave  a remedy  by  the  kgis  actn 
per  manus  injectionem.* 

The  eediles,  however,  prosecuted  this  offense,  ex  officio^  Dio- 
cletian added  the  penalty  of  infamy/  and  so  the  faw  remained 
down  to  the  age  of  Justinian,  since  that  emperor  did  not  transfer 
to  his  collection  the  constitution  of  Theodosius,  who  renewed  the 
penalty  in  quadruplum ,6  which  had  become  antiquated. 


§ 2411. 

The  Twelve  Tables  punished  false  witness  with  death  ;T  nor  is 
there  any  doubt  but  that,  between  this  period,  and  the  famous  lex 
Cornelia  de  Falsis , many  laws,  of  which  we  have  lost  all  trice, 
must  have  existed  ; for  Cicero 8 tells  us  that  this  was  not  to  be  con- 
sidered as  a new  law  made  by  the  populus , but  as  a confirmation 
of  that  which  had  ever  been  considered  a heinous  crime  by  the  in- 
troduction of  a quastio . 

The  lex  Cornelia , introduced  by  Sylla,9  was  calculated  to  punish 
the  forgery  of  testaments  and  the  manufacture  of  false  money; 
the  first  chapter  provides,  that  any  one  who  shall  fraudulently 
abstract,  conceal,  forcibly  take,  cancel,  obliterate,  erase,  substitute, 
or  resign  a will,  or  who  shall  write,  recite,  or  sign  a false  will,  or 
suborn  another  to  do  so,  shall  be  excommunicate  or  interdicted 
fire  and  water;  this  offense  was,  it  appears,  very  frequent  in 
Rome.10 

If  any  one  had  not  only  forged  a will,  but  had,  moreover,  dam 
the  person  afthe  possession  of  whose  inheritance  he  aimed,  for  the 
purpose  of  obtaining  possession  of  it,  the  crime  was  not  only  pub- 
licly prosecutable,  -but  the  answer  had  a private  action  for  the 
bonorum  possessio , as  the  reward  of  conviction  ; hence  this  was  a 
species  of  qui  tam  action,  and  was  termed  internecim .u 

Other  Senatus  Consulta1-  and  imperial  constitutions  extended 
this  law  to  the  fofgery  of  other  instruments  to  the  giving  or 
suborning  false  evidence,  and  generally  to  the  most  diverse  cases 
of  direct  and  indirect  forgery  and  falsification.13 

The  first  of  these  was  tne  Sctm .,  introduced  under  the  consul- 


*§  1541,  h.  op, 

* Cato  de  re  nm.  prsef.  (Aacon.)  in  dhrin. 
7,  p.  in,  Orell. 

* Liv.  35»  7- 

4 Gaius  4,  § 23. 

•Liv.  7,  a8,  10,  »3,  35,41. 

® C.  2,  12,  20. 

7 A.  Geli.  N.  A.  20.  1. 

* In  Verr.  2,  1,  42. 


® Paul.  R.  S.  4,  7,  § 1 ; P.  4S,  io>  9» 
pr.  § 1,  2. 

10  Juv.  Sat.  1,  37,  sq. ; Suet.  Octrr. 
Aug.  19.  11  Cuj.  o be.  1,  x. 

15  Coll.  LL.  Mo*.  8,  7. 

13  Paul.  R-  S.  5,  25  5 Coll.  LL.  Mo*.  8, 
2,  3,  5;  P.4»,  10,  1,  pr.  § i-ia;  Id.*, 

9»  % 3>  4 i W*  *3»  *3»  *5i  *7» 

28,  30,  33. 
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ship  of  Statilius  and  Taurus,  extending  the  penalties  of  the  lex  . 

Cornelia  against  one  who  had  wittingly  signed  or  caused  to  be. 
signed  any  other  false  documents  besides  a testament,  also  against 
false  witnesses,  and  against  such  as  reciprocally  recited  or  signed  a 
false  will,  or  caused  such  td  be  so  recited  or  signed. 

The  second  was  voted  in  the  consulate  of  Licinias  V*  and  Second  Sctm. 
Taurus,  which  brought  under  the  provisions  of  this  law;  those 
who  had  received  money  to  secure  an  advocacy  or  evidence,  or 
who  had  agreed  and  confederated,  or  sold  evidence.  Some- 
what before,  during  the  consulate  of  M.  Aurelius  Cotta  and  M. 

Valerius  Messalla,  a.u.c.  7/2,  the  full  Senate  decreed  that,  if  any 
person  conspired  to  compass  the  death  of  innocent  persons,  they 
should  fall  under  this  law. 

In  b.c.  48,  under  the  consulate  of  the  twin  brothers,  those  who  Third  Sctm. 
received  money  to  sell,  disclose,  or  suppress  or  omit  evidence, 
should  be  held  to  be  within  the  Cornelian  law  ; 1 * hence  arose  the 
distinction  between  the  crimen  falsi  and  quasi  falsi.* 

Forgery  is  not  now  punished  capitally  in  England. 


§ 2412. 

Another  chapter  of  this  law  applied  to  coining  false  money,  and  Lex  Cornelia 
punished,  by  the  interdiction  of  fire  and  water,  those  who  adulte-  nuraaria* 
rated  the  gold  and  silver  coin  by  sweating,  smelting,  clipping,  or 
defacing  it,  or  bought  tin  or  leaden  money  and  fraudulently  sold 
the  same  ;3  to  which  other  provisions  were  added,  either  by  Seta . or 
imperial  constitutions,  among  which  we  find  a penalty  threatened 
against  those  who  rejected  good  money  bearing  the  imperial  effigy,4 
and  which  appears  to  have  been  passed  about  tlie  age  of  Nero 
and  Vespasian.5 

The  severity  of  the  law  of  Sylla  did  not,  however,  suffice  to  Penalty, 
deter  persons  from  this  seductive  offense ; for  we  learn  from 
Paulus,6  that  the  better  class  were  transported,  and  the  baser  con- 
demned to  the  mines  or  crucified,  and  manumitted  slaves  capitally 
punished  on  admission  of  their  guilt  for  this  offense  in  his  time. 

Justinian,  however,  provided  that  all  freemen  should  be  trans-  Justinian’s  pro- 
ported,  their  goods  sold  by  auction,  publicatio , and  that  slaves  visiQn4* 
should  be  capitally  punished  on  conviction  of  this  offense but 
special  penalties  were  annexed  to  the  offense  of  false  coining.8 

In  the  Othoman  empire,  the  penalty  is  death.  In  England, 
transportation. 


1 There  are  also  many  other  Seta,  of  like 
tenor,  Paul.  R.  S.  5,  25,  6 5 Suet.  Nero  17. 

9 P.48,  10,  1,  § 13.  Venum  dandum, 
denudandum,  non  remittendumve  testi- 
monium ; this  text  of  Ulpian  is  supposed  to 
be  corrupt. 

3 The  Jews  must  have  been  very  nume- 
rous in  Rome  at  that  time  to  render  this 
law  necessary. 

4 Paul.  R.  S.  s,  25,  1. 


, 6 Arrian.  Com.  de  Epictete  Disp.  3,  3 ; 
Gothofir.  ad  L.  1,  C.  Th. 

**  R-  S.  5>  25,  1. 

7 I.  4.  18,  § 73  P.  48,  10,  x,$  13  ; Id. 

33  5 l9 1 38»  § 7»  9;  Coll.  LL. 

Mos.  8,  3,  55  Paul.  R/S.  4,  7,  § 1,  5,  25, 
b 7- 

8 C.  Th.  9,  21,  1,  2,  5,  9 ; P.  48,  10, 
8,  19,  pr. ; C.  9,  24,  1,  2. 
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§ 2413. 

There  were,  however,  other  descriptions  of  the  falsum , among 
which  may  be  reckoned  supposititious  birth.1  The  using  of  false 
weights  and  measures.2 

An  edict  of  Claudius,  placed  within  the  penalties  of  the  Corne- 
lian law,3  the  adscriptio  of  a legacy  by  one  to  himself,  which,  up 
to  that  time,  was  by  the  Sctm . Libonianum , simply  void,4  this 
gave  rise  to  many  legal  questions  and  special  decisions.5 

Latins  could  be  criminally  prosecuted  under  the  lex  ViseUia , far 
assuming  the  rights  of  freemen.6 

Lastly,  perjuir,  by  the  genius  of  the  sovereign,  rendered  the 
offender  amenable  to  public  punishment  \ but  that  by  a deity,  sub- 
jected him  to  mere  reprobation.7 

Arcadius  annexed  the  penalty  of  infamy  to  one  who  impugned  a 
contract  entered  into  with  the  solemnity  of  an  oath.8 


§ 2414. 

The  next  public  offense  was  murder,  that  is,  homicidium  with 
malice  aforethought,9  which  a law  of  Numa  punished  by  death,  as 
it  is  probable  that  the  law  of  the  Twelve  Tables  impose  a like 
penalty.10  Accidental  homicide  could  be  atoned  by  the  old  ponti- 
fical law,11  and  it  would  appear,  also,  by  that  of  the  Twelve 
Tables,14  by  the  sacrifice  of  a ram. 

The  word  paricidium  was,  originally,  the  word  used  to  signify 
murder  in  our  sense, — the  malicious  slaying  of  a fellow  creatures 
and  it  was  at  a later  period  that  it  was  applied,  by  an  error  respect- 
ing the  derivation,13  to  the  murder  of  parents.  Thus,  the  law  of 
Numa  provided,— Si  quis  hominem  liberum  dolo  sciens  morti  dmt 
paricida  esto . In  like  manner,  also,  Plutarch14  writes, — tbiov  Si  ri 
fiTjfafiiav  bhcrjv  rarh  TraTpoKTOvaiv  dplcrcurra  naxrav  avSpo<fxm(mF 
TtarpoKTovlav  irpoauirtiv.  * 

The  decemviri  adopted  this  law,  probably  nearly  in  its  original 
form,  into  the  Twelve  Tables, — £>ui  malum  carmen  incantassity 
malum  venenum  faxit , duitvey  paricida  esto.  §>ui  parentem  necessity 
caput  obnubito , culleoque  insutus  in  profluentem  mergitor.15 


1 § 2047,  h.  op.  j P.  48,  10, 19,  $ 1 5 
C.  9, 22,  i,  20. 

* P.  47,  11,  6,  § 1,  2 5 48, 10,  32,  § 1. 

* C.  9,  23,  P.  48,  10,  15,  pr. 

4 § post,  h.  op. 

* P.  48, 16,  5,  6,40,  II,  14, 15,  % 1-6. 

•C.  9,21,  1;  C.  9,  ji,  1. 

TP.  12,*,  13,  § 6 -,  C.  4, 1,  2. 

1 C.  2,  4,  41 5 Gotbofr.  ad  c.  8 j C. 

Th.  2,  9. 

* Foti»  v.  parid,  § 40,  h.  op. 


10  Plin.  H.  N.  18.  3. 

11  Serv.  in  Ed.  4,  23  ; in  Georg.  3,  387  5 
Dionys.  3,  22. 

11  Cic.  pro  Tull.  51 } Topic.  17  ; Fotoft 
v.  subjici  subijere. 

14  Par,  an  equal,  not  pater,  and  caedo,  to 
kill,  hence  patricide  it  different  from  fratri- 
cide j Festus  v.  parid  spells  it  with  one  r. 

14  In  Rom.  22. 

14  Gotbofr.  LL.  xii  Tab.  lab.  7. 
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At  a later  period,1 * 3  the  word  came  to  signify  an  offense  capitally 
punishable, — Sacrum  sacrove  commendatum , qui  clepserit  rap  si  tv  e 
paricida  esto. 

Under  the  kings,  the  law  punished  children  for  the  ill-treatment 
of  parents  by  curse  and  death.8 * 

The  next  law  which  affected  murders  was  the  lex  Cornelia  de 
sicariis , veneficis , et  paricidis  f introduced  by  Sylla,  which  took 
cognizance  of  murders  committed  by  various  means  : by  poison ; 
obtaining  that  one  be  falsely  condemned  to  death  ; by  false  witness, 
or,  if  a judge,  by  false  judgment.  Hence,  the  law  extended  to 
constructive  as  well  as  actual  murders.  The  old  punishment  was, 
it  appears,  retained  ; nor#is  there  any  sufficient  reason  for  believing 
that  the  lex  Cornelia  de  paricidis  was  originally  disconnected,4  and 
that  the  part  which  treated  de  sicariis  et  veneficis  formed  a sepa- 
rate law. 

The  lex  Pompeia  de  paricidiis , however,  passed  by  Cn.  Pompey, 
when  consul,  was  exclusively  directed  against  the  paricidiumy  and 
extended  its  pains  against  those  who  had  murdered  a brother, 
sister,  cousin-german,  on  either  father  or  mother's  side,  a paternal 
or  maternal  uncle  or  aunt,  wife,  husband,  son-in-law,  father-in- 
law,  mother-in-law,  step-father,  step-mother,  step-children,  patron 
or  patroness,  knowing  them  to  be  such,  or  had  attempted  the 
crime.  It  also  extended  to  the  mother  who  had  murdered  her  son 
or  grandson.5  It  is  to  be  observed,  that  the  father  had  been  omitted 
because  he  had  the  legal  right  of  life  and  death  over  his  children  ;6 * 
but  Constantine  extended  it  to  the  murder  of  children.*  The 
penalty  had  a still  further  extension  as  respects  the  consanguinity 
and  affinity  with  the  murdered  person ; because,  if  any  one  con- 
fessed that  he  had  hastened  the  end  of  any  person,  being,  as  re- 
garded himself,  in  the  place  of  a parent,  or  cognate,  or  any  other 
degree  of  affinity  which  is  included  under  that  term,  shoula  suffer 
the  pains  of  patricide ; — these  consisted  in  being  sewn  up  in  a sack, 
together  with  a cock,  a viper,  Ind  an  ape,  and  thrown  into  the 
water.8  But  if  he  confessed  the  murder  of  persons  related  to  him 
in  any  other  degree  of  affinity,  he  was  to  be  subjected  only  to  the 
penalty  of  that  part  of  the  Cornelian  law  which  applied  to  sicariis 

The  punishment  of  the  culeus  for  patricide  clearly  was  still 
existent  in  the  age  of  Pompey  and  Nero.10  Paulus,11  speaking  of 
his  age,  says, — Hodie  tamen  paricidae  vivi  exuruntur , vel  ad  bestias 
dantur , which,  at  a later  period,  fell  into  desuetude.  Hadrian 12 


1 Cic.  dc  LL.  a. 

* Festus  v.  Plorare. 

3 Paul.  R.  S.  5,  23,  51;  Cic.  pro 
Milon.  4. 

4 Cic.  pro  Rose.  Amcr.  25. 

3 P.  48,  8,  1. 

* % *379.  op- 

' c.  9,  17, 1 ; I-  4,  18,  § 6. 

* The  origin  of  this  combination  is  un- 

known, but  it  was  probably  metaphorical. 

VOL.  III. 


The  punishment  was  called  that  of  the 
culeus : this  is  the  mode  of  capitally 
punishing  women  in  the  Othoman  empire, 
without  the  brute  co-suffereA,  however. 

9 1. 4.  18,  §6. 

10  P.  48,  i ; Suet.  Nero.  45  5 Senec.  de 
clem,  i,  15,  23  } Juv.  Sat.  8,  213,  sq.  13, 
x55>  *!• 

" S.  5,  24,  § 1. 

18  P.  4«,  8,  9. 

4 P 


Lex  Cornelia  de 
sicariis,  vene- 
ficis, et  parici- 
diis. 


Lex  Pompeia  de 
paricidis. 


Punishment  of 
the  culeus. 


Later  law. 
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finally  abolished  the  punishment  by  the  culeus  ^ although  it  would 
appear  that  it,  nevertheless,  remained  in  use  in  some  maritime 
places. 

§ 24*5- 

Veneficium  was  another  sort  of  murder,  and  consisted  in  the 
preparation  or  sale  of  poisons  for  this  purpose.1 * *  The  punishment 
of  the  culeus  was  inflicted  on  Publicius  Malleolus,  for  killing  his 
mother,  who  was,  on  his  condemnation,  led  to  prison  with 
wooden  pattens  on  his  feet,  and  his  head  covered  with  a bag  of 
wolf’s  skin.* 

When  Sylla,  during  his  dictatorship,  in  671  a.u.c.,  passed  the 
lex  Cornelia  de  sicariis , veneficis  et  pdricidis , alterations  were 
made  with  reference  to  this  «offense,  and  it  was  provided,  that 
whoso  had  made  up,  sold,  bought,  or  possessed  poison,  with  intern 
of  murdering  a man,  should  be  liable  to  a judicium  publicum ,s  the 
consequence  of  which  was  excommunication,4  except,  of  course, 
in  the  case  of  their  being  administered  and  death  following,  when 
this  crime  clearly  became  a paricidium  or  patricidiumy  as  the 
case  might  be. 

In  the  imperial  age,  this  crime  was  punished,  in  magistrates,  by 
transportation,5  capitally  where  the  culprit  belonged  to  a respect- 
able station,6  and  by  crucifixion,  or  condemnation  to  the  beasts, 
where  of  low  condition.7  Constantine  abolished  the  punishment 
of  the  cross  among  Christians  for  obvious  reasons.8  Thus* 
Trebonian  has  substituted  the  word  furca  for  crux ; hence,  beiiw 
thrown  to  the  beasts  was  the  common  punishment  which  remainm 
for  the  dregs  of  the  people,  and  we  find  more  distinguished  homi- 
cides demanding  lions.9  The  antiquity  of  this  punishment  is 
evidenced  in  the  Old  Testament  in  the  case  of  Daniel.10 

In  England,  all  attempts  to  commit  felonies  are  misdemeanors 
at  law. 

§ 2416. 

Sicarii  were  those  who  went  about  armed,  to  kill  or  steal ; for 
anciently,  going  armed  within  the  cjty,  was  not  permitted.11  They 
derived  their  appellation  from  sica a short  sword,  skene,  or  stflet&t 
which  these  persons  carried ; hence,  sicarii  may  be  translated  by 
the  word  assassin,13  and  an  example  of  a murder  committed  in  a 


1 Flori  ep.  Liv.  68,  fin. 

* Ad  Herren.  1,  13  5 Orosius  5,  16. 

* Cic.  pro  Cluent.  54 ; Paul.  R.  S.  5, 
*3,  % 1 5 Marcian  P.  48,  8,  3,  pr. 

4 Aquae  et  igni  interdictio,  Cuj.  14,  4. 

*P.  48,  8,  16 ; P.  48»  19*  *5  i p* 
4«,  22,  6,  § 2 ; Lucian  in  Tox.  seu  amicit. 
Cop.  Luc.  6,  p.  77. 

* Paul.  R.  S.  5,  23,  § x. 

i P.  48,  8,  16. 

a Hermia  Sozomen.  Hist.  Eccl.  1,  8. 

9 Tertull.  de  Spectacul.  21,  sub  fin. 


. 10  Dan.  6. 

V Plaut.  Aulul.  3,  2,  2 5 FL 
Ant.  Jud.  ao,  7,  § 5 ; QuinctiL  Inst  OnL 
10,  1,  § 12. 

l*  Herb  we  recognise  the  present  Roman 
practice. 

1 * These  were  t mountain  tribe  of  the 
hills  south  of  the  Caspian,  whence  a 
Imam  came  to  govern  a colony  in  the 
Lebanon,  Gibb.  Decline  and  Fall,  voL  I, 
ch.  64»  p.  59,  ed.  Milman. 
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wood  by  these  persons  in  the  consulate  of  Sila  P.  Scipio  and  D. 
Brutus,  is  preserved  in  Cicero ; 1 so  that  the  crime  of  sicaria  was 
equivalent  to  that  of  cutting  and  maiming,  with  intent  to  kill  or  do 
bodily  harm,  in  England,  punishable  under  Lord  Ellenborough’s 
act. 

This  offense  must  have  been  very  frequent,  and  have  risen  to  a 

freat  height,  to  render  an  express  law  for  its  suppression  requisite. 

t probably  increased  on  account  of  the  disturbed  state  of' the 
commonwealth  at  this  period,  and  the  number  of  persons  whose 
life  had  been  engaged  in  lawful  or  unlawful  violence. 


§ 2417. 

There  were  other  less  important  and  less  well  defined  offenses, 
which  were  included  under  the  lex  Cornelia  de  sicariis , veneficis  et 
paricidiisy  or  which  were  engrafted  upon  it  by  later  Seta.2  The 
receiving  money  by  a magistrate,  to  support  a false  capital  charge, 
and  bearing  false  witness  in  such,3  were  included  in  the  express 
terms  of  the  law,  which  was  afterwards  extended  to  the  castration 
of  freemen  or  slaves,4  and  human  sacrifices,5  by  such  decrees  or 
imperial  constitutions.  The  punishment,  as  has  been  already 
seen,  was  exile  and  death  for  the  baser  class;6  nor  did  it 
matter  whether  death,  which  was  intended  to  result  from  the 
act,  really  occurred  or  not.7 

Death  caused  in  the  heat  of  passion,  or  by  pure  carelessness, 
was  more  leniently  punished,  regard  being  had  to  the  peculiar 
circumstances  of  the  case ; so  that,  in  some, cases,  no  criminal 
punishment  at  all  was  inflicted,8 *  and . the  persons  interested  in 
punishing  it  were  left  to  their  Civil  remedy,  as  in  England. 

Scopelismusj  a crime  which  occurred  in  Arabia,  and  consisted  in 
threatening  death  by  placing  stones  on  an  enemy’s  land, — Indicio 
futuros , quod  si  quis  eum  agrum  coluisset  malo  letho  periturus  esset , 
insidiis  eorum  qui  scopulos  posuissent  f was  threatened  with  anim- 
adversio extraordinaria  in  the  later  law. 

Injuring  the  banks  and  dykes  of  the  Nile,10  in  Egypt,  was 
punished  extraordinarily,  according  to  the  dignity  of  the  person ; 
and  cutting  down  sycamores  planted  aldng  the  dykes,  by  con- 
demnation to  the  public  works  or  mines,* according  to  the  culprit’s 
condition. 


Other  offenses 
included  in  the 
lex  Cornelia. 
Corrupting 
magistrates, 
suborning  per- 
jury of  wit- 
nesses. 


Casual  homi- 
cide. 


Scopelismus. 


Injuring  the 
banks  or  trees 
of  the  Nile. 


1 Cic.  Brut. 

* P.  48,  8,  13. 

* Coll.  LL.  Mot»  1,  3 ; Cic.  pro  Cluent. 
54»  55»  57 ; P.  48»  8»  1.  pr-  % 1 5 H.  3, 
pr.  § 1,  a ; Id.  4,  or.  5 Paul.  R.  S.  5,  aj, 
S 1,10;  I.  4i  18,  9 5. 

4 P.  48,  8,  3,  $ 3, 4 ; Id.  4,§  a ; Id.  5; 

Suetr  Domit.  7 j Amo.  Marc.  18,  4 ; 

Paul.  R.  S.  5.3,  % 133  C.  4,  4a,  i,  a; 

N.  14a. 

* Plin.  H.  N.  30,  3 j Paul.  R.  S.  5,  .3, 

§ 16. 


4 Paul.  R.  S.  5,  a3,  % 1 } P.  48,  8,  3, 
% 5 ; Id.  16. 

' P-  48,  8,  7,  14  i Paul.  R.  S.  j,  aj, 
% 3 5 C.  9,  16,  7. 

• P.  48,  8,  1,  % a-5 ; Id.  3,  § 6 ; Id.  4, 
$ i : Id.  7,  9,  ia ; Paul.  R.  S.  5,  .3,  § 3, 
8,  ia,  19  ; Coll.  LL.  Mos.  1,  6,  8, 9,  10 ; 
C.  9,  16,  1-5. 

* P.  47,  1 1 , 9,  Ulpian.  Thu  ia  prac- 
tised in  Inland  in  the  nineteenth  century ! 

14  Id.  10. 
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$ 2418.  . 

Incendium , or  arson,  was  marked  out  for  punishment  by  the 
Twelve  Tables,1  and  was  afterwards  included  in  the  lex  Cornelia .* 
Under  the  emperors  the  punishment  for  willful  incendiarism  was 
invariably  death,3  and,  under  aggravated  circumstances,  the  pain  of 
burning  alive  ;4  but  the  punishment  for  setting  fire  to  a building  bjr 
neglect,  depended  intirely  upon  the  circumstances  under  which  it 
happened.5 


§ 2419- 

The  Twelve  Tables®  provided  for  the  punishment  of  incan- 
tations and  witchcraft,  particularly  for  the  promise  of  favorable 
harvests  — Dirce  precationes  carmina  et  devotiones  . . . qms 

creditur , animas  numinibus  infernis  sacrari  j otherwise  called  mala 
sacrificia  and  sacra  impia?  These  offenses,  formerly  protected  by 
the  State,  were  later  brought  under  the  Cornelian  law  by  a Sctnu 
when  of  an  aggravated  nature  and,  in  like  manner,  the  exercise 
or  even  knowledge  of  magic  arts,  for  the  purpose  of  bewitching 
any  one  or  setting  him  fast,  were  severely  punished.10  Akin  to 
these,  was  the  punishment  of  baruspicesy  or  soothsayers,  astro- 
logers or  mathematicians,  and  other  false  prophets.11  These  arts 
were  under  the  protection  of  the  Government  even  in  the  time  of 
Constantine,  a.d.  321, 12  but  Constantius  peremptorily  forbade  afl 
such,  A.D.  357.13  Julian  the  apostate,  however,  was  accompanied 
by  haruspices  in  his  campaigns  ; 14  and  an  attempt  was  made  in  A.D. 
408,  on  the  metropolis  being  sorely  pressed,  to  take  the  advice  of 
such  persons.15  Nevertheless  they  were  often  consulted  in  private 
matters.  Although  Constantine  forbade  this  practice  in  private 
affairs,16  he  permitted  it  at  public  altars  and  Valentinian,  in  A.D. 
371,  held  the  practice  of  haruspices  without  malicious  intent  to  be 
not  punishable.18 


1 P-  47*  9»  9* 

* P.  48,  8,  i,  pr.  j Coll. 'LL.  Mot. 

5-  * * 

*P.  48,  8,  10;  P.  47,  9,  § i ; 

Coll.  LL.  Mos.  12, 4,  5,  6,  7 ; Paul.  R.  S. 

St  3»  § 6>  5*  *°*  § *•  5- 

4 P.  48,  19,  28,  § 12  i P.  47,  9,  9. 

* P-  h ISt  4»  P-  47,  9>  ”8  Coll. 
LL.  Mos.  12.  2,  3,  5,  6,  7 $ Paul.  R.  S. 

5»  3»  § 6>  5»  *0»  % 3* 

* Pirn.  H.  N.  28,  4 (2) ; Sfcrviu*  ad 
Ed.  8,  99$  Seneca  nat.  quaest.  4,  7 $ 
Augustin,  de  civ.  dei.  8,  19,  § 24x4, 
h.  op. 

7 Tac.  An.  2,  69 ; Merfll.  obs.  8,  4. 

8 Paul.  R.  S.  5,  23,  § 15. 

»P.  4»,  8,13. 

10  Paul  R.  S.  5,  23,  § 15*18} 


Apuleius  Apol.  1,  p.  377,  ed.  Oodesd} 
A mm.  Marc.  28,  1,  26;  C.  Th.  9,  16, 
3*  4,  5*  7»  10»  11  j C.  9,  18,  4,  6,7,9. 

11  Cic.  divin.  1,  2,  41,  2,  11,  18,  22; 
de  nat.  deor.  2,  *4}  ad  faro.  6,  6,  3 ; 
Dionys.  3,  79;  Liv.  5,  15,  27,  375  GelL 
N.  * A.  45 } Cic.  CatiL  3,  8 $ Ded.  de 
Harusp.  reap.  12  ; de  LL.  2,  9 ; VaL  Max. 
j,  1,  1*}  Tac.  An.  xi,  15}  OrelL  inscr. 
2,  n.  2293-5-6  ; Lamprid.  Alex.  Sev.  44 
“ t.'Th.  16,  10,  1. 

11  C.  Th.  9i  16,  4»(>  C.  it,  5.7* 

14  Amm.  Marc  23,  5,  10,  25,  2,  7. 
uZotunus  5,41  ; Gothofr.  ad  12}  C. 
Th.  9,  16. 

C.  Th.  9,  16,  2. 

,r  C.  Th.  9,  16,  9. 

18  C.  9,  18,  3 } C.  Th.  9,  16,  i,  2. 
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But  Justinian  forbade  it  under  all  circumstances.1  The  Chal-  Finally  sup- 
deans,  or  the  casters  of  horoscopes,  and  astrologers,  termed  bX  JM* 
mathematicians  by  the' vulgar,2  arioles,  those-»  who  interpreted 
and  prophesied  from  signs  and  dreams,3  were  akin  to  the  harus - 
picesy  and  continued  their  practices  despite  the  stringent  decrees 
issued  against  them  under  the  republic,4  and  by  Pagan5  and  Christian 
emperors.6 


§ 2420. 

The  laws  respecting  violence  appear  to  have  had  their  origin  in  De  ri. 
the  turbulent  period  of  the  seventh  century ; for,  before  that  time, 
this  offense  was  included  in  the  laws  against  lese  majesty  and  armed 
marauders,  who  frequented  the  streets  and  neighbourhood  of  the 
capital,  under  which  they  were  punishable  ; but  at  the  epoch  above 
referred  to,  this  crime  appears  to  have  reached  such  a height  as  to 
call  for  the  special  interference  of  the  legislature,  probably  on 
account  of  the  difficulty  of  bringing  many  violent  acts  within  the 
provisions  of  the  law  against  treason  consequently  the  lex  Plautia  Lex  Plautia 
or  P lotia  was  passed,  A.u.c.  675,  under  the  consulate  of  Catulus  dc  vi- 
and Lepidus  at  the  instance  of  P.  Plautius  or  Plotius,  the  then 
tribune,  which  constituted  this  an  offense  distinct  from  those 
before  named.  Q.  Lutatius  Catulus  is  mentioned  as  having 
introduced  a law  to  the  same  effect,  Which  is  probably  identical 
with  that  referred  to,  because,  on  the  death  of  Sylla,  Lepidus, 
afterwards  slain  in  Sardinia,  in  conjunction  with  Catulus,  espoused 
the  cause  of  Marius,  and  the  city  was  thrown  into  a state  of  dire 
confusion  ; hence  Catulus  probably  joined  Plautius  in  getting  this 
law  passed.7 

The  person  was,  in  conformity  with  this  law,  liable  to  a capital 
indictment,  who  had  conspired  against  the  State ; committed  acts 
of  sedition  «against  the  Senate  j violence  against  magistrates ; 
appeared  armed  or  congregated  with  other  armed  men  in  a public 
place  ; attacked  or  entered  the  houses  of  the  citizens  with  stones, 
fire,  or  sword ; unlawfully  ejected  the  possessor  from  a form  by 
force  and  arms,  or  taken  refuge  there,  or  caused  others  to  commit 
such  acts.  Such  violent  aggressors  were  deprived  of  the  benefits 
of  usucapion  by  this  law,  and  it  was  punished  by  excommuni- 
cation.8 

It  was  under  this  law  that  Catiline  and  his  conspirators,  P. 

Clodius,  P.  Sextius,  and  others,  were  arraigned.^ 


1 Cic.  divin.  2,  42. 

* A.  Geli.  N.  A.  1,9. 

* Cic.  nat.  dear.  1,  20 ; de  divin.  1,  2 , 

»,4*. 

4 VaL  Max.  1,  3,  2. 

•Dio  Cast.  49,  43,  j6,  *5,  57,  15; 

Suet.  Tiber.  36  j Tac.  An.  2,  32,  12,  52 ; 

*Ulp.  in  Coll.  LL.  Mew.  15,  2;  Paul.  R.  S. 

5>  *>,%>»  3»4i  C.  9,  1»,  2. 


* C.  Th.  9,  16, 4,  6,  8,  12 ; C.  9,  18, 
S.7S  C.  1,4,  19. 

* (Ascon.)  in  Milon.  3;,  p.  35;  Orel], 
Sallust.  Cadi.  31 ; Schol.  Bob.  in  Vat.  10, 
2,  p.  320  j Orell.  Cic.  Att.  2, 24;  declara, 
de  Harusp.  resp.  8 ; pro  Caelio  29. 

a Aquae  et  igni  interdictio 

* Hein.  A.  R.  4,  x8,  § 66,  ibique  cit.; 
Sigon.  jud.  2,  13,  p.  568,  sq. 
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hex  Pompeia 
de  vi  merely 
transitory. 


Lex  Julia  de  vi 
publica. 


Heads  of  the 
lex  Julia  de  vi 
publica  et 
privata,  accord- 
ing to  Sigonius. 


$ 24*1. 

I#ter,  Pompey,  in  his  third  consulate,  introduced  the  Lex  de  vi9 
which  was,  nevertheless,  not  /a  law  of  general  application,  but 
directed  against  murders  in  the  via  Appia ; and  the  arson  of  the 
house  of  M.  Lepidus,  for  the  cognizance  of  which  a new  ^ueester 
was  appointed,  and  which,  therefore,  had  no  permanency. 

§ 2422. 

The  next  and  most  important  of  this  was  the  lex  Julia  de  vi 
publica , which  punished  this  offense  by  exile,1  and  the  lex  Julia  de  vi 
publica  and  privata . It  is  not  clear  whether  the  first  only  or  both 
were  passed  by  Julius  Caesar,  in  which  case  the  two  first  are 
identic,  or  whether  both  or  only  the  second  was  passed  by 
Augustus  ;*  in  either  case,  it  is  clear  that  both  formed  the  basis  of 
the  later  law. 

The  heads  of  the  lex  Julia  de  vi  publica  et  privata , collected 
and  conjectured  by  Sigonius,  are  also  quoted  by  Heineccius[;  but  k 
must  be  remarked,  that  some  of  the  provisions  are  supported  by 
mere  inferential  evidence. 

The  collecting  of  arms  and  missile  weapons,  by  any  person  in 
his  house  or  field  in  the  'country,  except  for  the  purpose  of  the 
chase,  travel,  navigation,  sale,  or  which  have  been  Required  by  in- 
heritance. 

Confederating  to  cause  riot  or  sedition,  and  having  slaves  or 
. freemen  under  arms. 

The  appearance  of  any  person  of  the  age  of  puberty,  in  public, 
with  a missile  weapon. 

Setting  a vicious  example,  by  tumultuously  and  violently  break- 
ing  open  country  houses,  and  seizing  upon  the  property  therein 
contained  with  force  and  arms. 

Violently  taking  from  a fire  anything  but  materials. 

Forcibly  debauching  a boy  or  woman  or  any  one  else. 

Being  present  at  a fire,  arftied  with  swords  or  other  misstke 
weapons,  for  the  purpose  of  violently  seizing  upon  the  property  or 
preventing  the  owner  saving  his  property. 

Expelling  the  possessor,  by  means  of  a concourse  of  armed 
men,  from  his  house,  farm,  or  ship,  or  violendy  assaulting  him  by  a 
riotous  assembly  of  people,  or  by  summoning  men  to  do  such  act 

The  causing  a fire  by  an  assembly*  or  concourse,  riotous,  or 
seditious  crowd  of  persons. 

Unlawfully  confining  or  keeping  anv  man  in  durance. 

Obstructing  burial  by  violence,  wnereby  that  appertaining  to 
the  funeral  is  knocked  about  and  dispersed. 

Abuse  of  magisterial  power  and  authority,  by  one  in  that 


1 Cic.  Philipp.  I,  9.  * P.  48,  7,  a-6,  8 j PauL  R.  S.  5, 26,  § 3,  4. 
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position,  by  slaying  a Roman  citizen,  pending  an  appeal,  beating 
him.  or  causing  anything,  to  be  done  to  him,  or  placed  on  his  neck, 
for  the  purpose  or  torturing  him. 

Insulting  or  striking  any  legate,  orator,  or  imperial  officer, 
of  the  dignity  of  a count. 

Confining  or  preventing  an  accused  person  from  appearing 
within  a certain  time. 

Obstructing  the  administration  of  justice,  by  preventing  the 
judices , or  him  who  has  authority,  from  judging,  lawfully  decree- 
ing, executing,  and  acting,  as  by  law  required. 

Injuriously  exacting  the  representation  of  public  games  or 
money  from  an  unwilling  person  publicly  or  privately. 

Being  unlawfully  with  a weapon  in  an  assembly,  or  where  a 
court  sits  publicly,  except  such  as  keep  men  for  sporting  purposes, 

' who  fight  with  wild  beasts. 

Calling  men  together,  and  doing  violence,  whereby  some  one  is 
beaten  or  struck,  though  he  be  not  killed. 

Plundering,  breaking  into,  or  by  force  and  arms  entering  the 
house  of  any  person  in  town  or  country. 

The  collecting  new  (illegal)  taxes. 

The  lex  Julia  de  vi  privata  enacted  that  whosoever  caused  a Lex  Julia  de  vi 
riot  or  tumultuous  assembly,  whereby  any  one  was  prevented  Pnvata* 
from  being  brought  to  justice  ; or  instituted  a prosecution  against 
the  slave  of  another,  expelled  him  by  force  and  -arms  from  his 
farm,  by  means  of  a tumultuous  assembly,  was  within  the  scope 
of  this  law ; also  those  creditors  who  shall  have  seized  the  property 
of  their  debtors  without  judicial  authority — all  such  should,  on 
conviction,  be  amerced  by  publication  in  the  third  part  of  their 
property,  and  be  incapacitated  from  attaining  the  dignity  of 
senator,  or  even  that  of  a decurion ; but  at  a later  period  these 
penalties  were  increased  for,  under  the  emperors,  the  baser 
class  was  punished  capitally,  and  the  more  respectable  by  trans- 
portation.1 2 

The  attack  upon  private  houses,3  by  force  and  arms,  and 
abduction,4  were  punished  separately. 

A remarkable  feature  in  this  law  was  the  power  of  the  praetor, 
to  "whom  the  jurisdiction  over  this  quastio  was  intrusted,  to  dele- 
gate his  power.5 

§ 2423- 

Plagium  w 2$  man-stealing,  and  was  constituted  a distinct  Lex  Fabia  de 
offense  by  the  lex  Fabiaf  which  was  directed  against  such  as  con-  Plas10- 
cealed,  sold,  confined,  or  bought  an  ingenuous  Roman  citizen, 
freedman,  or  the  slave  of  another,  and  the  accomplices  of each.* 


1 P.  48, 6, 10,  S 3 i P-  48»  7t  F-S 

Paul.  R.  S.  5,  26,  § 1,  3 j C.  Th.  9,  10, 

1,  2f  3,  9»  12,  6,  7 \ I.4,  18,  S 8. 

* Paul.  R.  S.  5,  26,  § 1. 

* P.  48,  6,  xi  ; Paul.  R.  S.  5,  3,  § 3. 


4 P-  4*i  6,  5,  § 2 ; Id.  6 j C.  9,  12,  3 ; 
C.  Th.  9,  245  C.  Th.  9,  25;  C.  9, 13, 
1 ; I.  4,  18,  § 8. 

• P-  1»  n»  i»  F* 

• Cic.  Rabir.  3. 
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THE  ROMAN  CIVIL  LAW. 


Laws  in  sup- 
pression of 
adultery  and 
unchastity. 


Marital  juris- 
diction. 


Originally  the  penalty  for  this  offense  consisted  in  a pecuniary 
fine  jl *  but,  at  a later  period,  the  Prafecti  urbi  at  Rome,  and  the 
Presides  in  the  provinces,  took  cognizance  of  this  offense,  extra 
ordinemf  with  power  to  condemn  the  baser  class  to  the  mines,  or . 
crucifixion,  and  to  relegate  the  more  respectable,  and  to  deprive 
them  of  half  their  property.  The  reason  of  this  severity  was  that 
the  offense  indirectly  interfered  with  the  public  liberty. 

If  a slave,  with  the  knowledge  of  his  master,  had  carried  off, 
sold,  or  concealed  the  slave  of  another,  the  punishment  Was 
directed  against  such  master ; but  if  the  slave  had  acted  of  his  own 
motion  he  was  condemned  to  the  mines.3 

The  constitution  of  Diocletian  made  this  offense  capital  in  the 
city,4  and  by  another  of  Constantine,  a slave  or  freedman  was  to  be 4 
condemned  to  the  beasts  for  the  first  offense,  and  a freeman  to  be 
exposed  in  the  public  games,  and  slain  before  he  had  the  oppor- 
tunity of  defending  himself.5 


§ 2424- 

Offenses  against  chastity  were  punishable  in  the  most  remote 
ages  by  the  customary  law,  and  that  of  religion  ; for,  by  die 
law  of  Numa,  no  woman  known  to  be  the  concubine  of  a married 
or  single  man,  was  allowed  to  approach  the  altar  of  Juno  ;6  and  in 
a later  age,  the  seduction  of  a respectable  woman  ox  virgin,7  or 
the  irregular  conduct  of  a matron,8  exposed  such  to  a prosecution 
on  the  part  of  the  aediles. 

The  father,  husband,  or  blood  relations  had,  however,  die 
power  of  punishing  this  offense,9  in  the  earlier  ages ; and,  by  these 
means,  for  the  most  part,  it  was  checked. 

The  husband  derived  this  jurisdiction  from  the  Manusy  which 
implied  the  power  of  punishing  more  trivial  offenses  of  hfc  own 
mere  authority  ; but  in  the  case  of  those  of  a more  grave  nature, 
such  as  would  intitule  him  to  put  away  his  Wife,  he  was  obliged  to 
assemble  her  relations,10  within  and  including  the  degree  of  cousin 
german,  for  so  far  extended  the  right  of  the  kiss  of  friendship.11  On 


1 Paul.  ap.  Auct.  Coll.  LL.  Mos.  14,  2. 

* P.  48,  15,  3,  6,  § 2;  Coll.  LL.  Mot. 

*4»  3* 

* Paul.  L c.  et  Ulp.  Coll.  LL.  Mot. 

14«  3*  4 C.  9,  20,  7. 

* C.  Th.  9,  18,  1 5 P.  48»  *3»  4»  » 

P.  48,  15,  1,  7 j Coll.  LL.  Mot.  14,  2,  3 5 
C.  9,  20,  7,  16  i I.  4,  18,  § 10. 

* Festus  t.  Pellices ; Cell.  N.  A.  4,  3 9 
P.  50,  i6,  144 ; P.  48,  6,  iz ; Paul.  R.  S. 

5.  3.$  3?  C.  9,  11,  3;  P.  48,  6,  5,§*| 
Id.  6}  C.  Th.  9,  *4j  C.  9,  *5J  C.  9, 

13.  i ; I-  4»  h 8. 

’ Val.  Max.  6,  1,  8 5 Liv.  8,  n } P. 
50,  16,  46,  § i.  Mater  familias  has  this 
signification  in  thii  place. 


a So  here  matrona  it  the  equhralerit  of 
mater  familias  above.  P.  48,  5,  13,  pr*J 
P.  23,  2,  41,  § 1. 

• Val.  Max.  6,  1,  3, 6. 

10  Dionys.  2,  25;  Tac.  An.  13,  3*9 
A.  Geli.  N.  A . to,  23.  Walter  would  is 
this  passage  read  facit  for  fecit,  Get.  4. 
R.  R.  § 498,  n.  85,  to  obviate  the  difi. 
culty  of  the  husband  retaining  hit  jndkial 
power  after  divorce. 

11  Polyb.  ap.  Athenseum,  10,  56,  p.  114; 
(Sch weigh)  Plin.  H.  N.  14,  14  (13)9  P. 
38,  to,  10,  $ 7 5 P.  2,  4,  4,  \ a;  fm 
osculi  Plut.  qusest.  Rom.  6,  dc  vixt.  m alien 
ed  Reisk.  t.  7,  p.  5. 
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his  wife  in  the  fact  of  adultery,  the  husband  might  slay  her  with- 
out more  ado;1  but  if  the  wife  was  not  in  manu , he  left  her 
punishment  intirely  to  her  father  and  the  cognates.2 *  Even  where 
wives  had  killed  their  husbands,  the  relatives  could  anticipate  the 
criminal  tribunals  of  the  country  and  these  family  tribunals 
indured  untill  the  age  of  the  earlier  emperors,4  but  gradually  fell 
into  desuetude  after  that  time. 


§ 2+*5- 

With  the  decline  of  morality,5  several  laws  were  passed  to  Lex  Julia  de 
restrain  adultery,  of  the  exact  provisions  of  which  we  are  "Mterii*. 
uninformed,  as  they  were,  for  the  most  part,  siy>erseded  and 
repeated  by  the  lex  Julia  de  adulteriis  of  Augustus,6  the  first  pro- 
vision of  which  was  directed  against  adultery  in  its  proper  signifi- 
cation of  fornication  committed  with  the  wife  of  another,  which 
by  this  law  was  converted  into  a public  offense,  by  allowing  any 
person  whatever  to  institute  a prosecution  for  it,  under  some 
special  limitations,  among  which  was  the  limitation  of  the  prose-  Limitations  of 
cution  to  five  years  from  the  date  of  the  offense  committed.7  the  1«  Julia. 

Again,  neither  the  husband  nor  a third  party  was  competent  to  Suit  not  prose- 
indict  the  woman,  or  the  adulterer,  so-long  as  the  husband  did  not  «table  durante 
divorce  his  wife:8  hence,  the  indictment  premised  the  dissolution  matnmomo- 
of  the  marriage  of  the  adulteress  by  divorce,  within  five  years^. 
provided  the  husband  were  still  living.9  ^'v 

Another  peculiarity  was,  that  the  right  of  pre-indictment,  on  Husband’s  and 
the  part  of  the  husband  and  father,  indured  sixty  days  from  the  father’s  right  of 
date  of  such  dissolution,10  aft$r  which  period  expired,  any  one  Pre  indlctmcnt- 
might  prosecute  who  liked,  even  the  father  or  husband^  though 
jure  extraneo  within  four  months,11  at  the  expiration  of  which 
total  term  of  six  months,  or  of  five  years  complete,  from  the 
date  of  the  offense,  the  indictment  was  statute  run.  If  the  hus- 
band were  dead,  the  father,  or  any  third  party,  had  the  right  of  pro- 
secution, but  only  before  the  expiry  of  the  six  months  from  offense 
committed;  so  tnat,  in  this  case,  the  longer  period  of  five  years 
was,  in  fact,  a dead  letter.18  Afterwards,  however,  Diocletian  subsequent  alte- 
abolished  the  limitation  of  the  six  months,  the  quinquennial  limita-  rations. 


1 Geli.  1.  c.  Meconi  us’  case  must  have 
been  one  pf  unusual  severity : probably  it 
was  irregular  to  kill  a wife  for  drinking  wine. 
Val.  Max.  6,  3,  a;  PUn.  *H.  N.  14,14 
(13)5  Servius  ad  JEn.  i,  737. 

* Liv.  39,  18  ) Plin.  1.  c.  Tac.  An.  2, 
50;  Suet.  Tib.  35. 

a Val.  Max.  6,  3,  8 ; Liv.  epit.  58. 

4 Tac.  Ann.  2,  50,  13,  32  ; Suet.  Tib. 

35- 

* Hor.  Carm.  4,  5,  21,  sq. ; Id.  Serm. 

1, 2,  127  ; Id.  Od. 

* Coll.  LL.  Mos.  4,  2 j P.  48,  5,  1 ; 

and  there  anent,  P.  48,  5 ; C.  Th.  9,  7 ; 

VOL.  III. 


C.  9,  9.  Festus  v adulter  quasi  ad  aluram 
uxorem. 

7 P.  48,  16,  1,  § xo ; P.  48,  5,  29, 
§ 6,  7. 

sP.48,5,  ii, § 10;  Id.  26, pr. ; C.9, 
9,  11. 

9 P.  48,  5,  29,  § 5. 

10  Coll.  LL.  Mos.  4,  4j  P.  48,  5,  2, 
§ 8 i Id.  3,  4,  pr.;  Id.  14,$  25  Id.  15, 
pr. ; Id.  30,  $ 1 j Tac.  An.  2,  85. 

11  Coll.  LL.  Mos.  4,  4;  P.  48,  5,  4, 
§ 1 ; Id.  4,  § 1,  2 5 Id.  11,  § 5,  6 ; Id. 
*5.§5i  C.9,  9,6. 

11  P-  4 5, $ 5- 

4 Q 
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Prosecution 
after  death  of 
adulteres. 


Penalty  of  the 
lex  Julia.  # 


Lex  Julia  de 
adult,  did  not 
extend  to  the 
contubernium 
of  slaves. 


tion  forming  the  only  bar.1  Constantine  limited  the  right  of  prose- 
cution to  the  nearest  relations.2  A simultaneous  prosecution 
against  both  of  the  guilty  parties  was  not  permitted,  but  the  prose- 
cutor had  his  option  as  to  which  he  would  commence  with.5 

When  the  adultery  first  became  known  after  the  wife’s  decease, 
the  prosecution  could  be  nevertheless  instituted  against  the  adul- 
terer, provided  the  quinquennial  limitation  had  not  expired.4  It 
was,  moreover,  admissible  against  the  adulteress,  notwithstanding 
her  having  remarried,  and  being  at  the  time  so  married,5  under  the 
condition  of  suit  being  brought  first  against  the  adulterer,6  if  still 
alive  j 7 but  it  would  only  He  against  the  woman  provided  die 
impending  prosecution  had  been  denounced  to  her  before  her 
entry  anew  into  wedlock.8  Diocletian  removed  this  restriction.* 

The  penalty  inflicted  by  the  lex  Julia  on  the  guilty  parties,  con- 
sisted in  a fine  on  their  property,  together  with  relegation  to  some 
island  3 10  and  no  one  was  allowed  to  intermarry  with  the  adulteress, 
under  the  penalties  of  lenocinium  ;u  but  at  a later  period,  the  adul- 
terer was  punishable  by  death,12  whether  free  or  bond.13  On  the 
other  hand,  the  older  law  of  arbitrary  vengeance14  was  restricted  hjr 
the  lex  Julia , this  right  was  saved  in  favor  of  the  father,  under  con- 
dition that  he  discovered  the  adulterer  in  his  own  house,  or  in  that 
of  the  husband,  and  that  he  slew  both  together  on  the  spot.15  But 
the  husband  could,  under  no  circumstances,  slay  the  wife  and  the 
adulterer  caught  in  the  act,  only  in  case  he  belonged  to  a certain 
class  of  persons  specially  designated  in  the  law 3 18  he  was,  how- 
ever, allowed  to  detain  him  in  the  house  twenty  hours,17  a regula- 
tion which  applied  not  only  to  a legal,  but  also  to  a natural 
marriage,  and  was  extended  to  the  bride  elect,  and  even  to  die 
concubine,  under  certain  circumstances.18 

The  lex  Julia  did  not,  however,  extend  to  the  contubernium  of 
slaves,19  nor  to  women  of  low  occupation  and  mode  of  life  ; nor 
was  the  fornication  of  a married  man  with  an  unmarried  woman 
considered  an  adulterium , but  a simple  stuprum , and  punishable 
only  in  so  far  as  the  latter  might  be  so  in  the  particular  case.20 


1 C.  9,  9,  28. 

• C.  9,  9»  30,  this  is  received  in  France. 
*P.  48,  5,  15,  §8,9;  Id*  *7»  § 6} 

Id.  3a,  § 1 3 Id.  39,  § 6 ; C.  9,  9,  8. 

4P.  48,  5,  II»  % 4}  Id.  39,  § a;  Id. 
445  C.  9*  9,  5>  28. 

. ‘ p*  4»,  5.  39»  § >•  . r TJ 

• P.  48,  5,  a,  pr.  j Id.  5,  17,  § 6 j Id. 
19,  §2,  3. 

7 P-4*»  5»  17»  §75  W-  >*»  >9»  Pr  § »• 

• P.  48,  5,  2,  pr. } Id.  16,  pr.  § 1-6  5 

Id-  39»  §35  c-  9»  9»  *4- 
9 C.  9,  9,  28. 

w Paul.  R.  S.  2,  26,  § 14  3 Tac.  An.  2, 
85  ; Plin.  ep.  6,  31. 

“ P-  48,  5»  § *3  5 Id-  29>  § >5  C. 

99»  9»  *7- 


19  Capitol  Opil.  Macr.  12  3 Amm.  Mate. 
28,  11,  x6 ; C.  9,  9,  30,  § 1 ; C.  Th.  xt, 
36,  4 j I.  4,  18,  §4;  N.  134,  10.  Also 
adulteresses,  Amm.  Marc.  20, 1,  28,  45. 

13  P.  48,  a,  5 3 Id.  33J  C.  9,  9,  26. 

14  Geli.  N.  A.  10,  23  3 VaL  Max.  6, 
1»  >3  5 P-  34»  9»  >6,  § 1. 

14  ColL  LL.  Mos.  4,  2,  8,  9»  12  3 PaaL 
R.S.2, 26,25  P*  48 j 5>  20,21,22,23,32. 

14  Coll.  LL.  Mos.  4,  3,  10,  12  3 PmL 
R.  S.  2,  26,  §4,5,  6;  C.  9,9,4;  P.48, 
5,  22,  § 43  Id.  24,  38,  §8,  93  ld.42. 

17  Paul.  R.  S.  2,  26,  § 3 5 P.  48,  5,  25. 

•*P.  48,  5,  13,  pr.  § 1,  3,  83  ColL 
LL.  Mos.  4,  5,  6 ; C.  9, 9, 7. 

19  P.  48,  5,  6,  pr. ; C.  9,  9,  23,  24. 

20  C.  9,  9,  1,  18. 
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Succeding  emperors,  among  the  chief  of  whom  were  Macrinus  Latest  laws 
and  Aurelius,1  introduced  some  very  severe  enactments  against  ^Inl*^”feadul" 
adulterers.  Constantine,  however,  was  the  first  to  render  this  ^^3!*  e 
a capital  offense.2 

Justinian  confirmed  the  capital  punishment  in  respect  of  Justinian's  law. 
males,  but  directed  the  adultress  to  be  whipped  and  sent  to  a 
convent,  reserving  to  her  husband,  however,  the  right  of  recalling 
her  thence  within  two  years,  if  he  chose  ; if,  however,  this  term 
was  suffered  to  elapse,  or  the  husband  died  before  its  expiry,  she 
was  compelled  to  assume  the  monastic  habit  and  enter  into 
religion,3  that  is,  assume  the  monastic  profession,  during  the 
remainder  of  her  life,  without  the  power  of  recall. 


§ 2426. 

The  lex  Julia  contained  in  addition  provisions  for  publicly  stuprum  punish- 
punishing  stuprum  with  single  women,  but  which  was  only  able  under  the 
applicable  in  the  case  of  a person  of  condition,4  whether  free-born  lcx  Jul,a* 
or  freed.5  The  provisions  respecting  the  right  of  indictment,  the 
domestic  rights  of  the  pater  familias , the  prohibition  to  the 
person  convicted  of  this  offense  to  re-many,6 *  were  the  same 
as  in  the  case  of  an  adulterium  J 

Stuprum , accompanied  by  artful  seduction,8  or  committed  on 
the  person  of  a girl  who  had  not  attained  the  age  of  puberty,9 
were  the  subjects  of  extraordinary  penalties  ; so  in  England. 

The  lex  Julia  imposed  the  penalties  of  adulterium  on  those  found  Lenocinium, 
-guilty  of  certain  descriptions  of  lenocinium , such  as — allowing  their 
houses  to  be  used  for  the  reception  of  persons  committing  a penal 
adulterium , or  stuprum ,10  with  males  or  females — a husband  making 
the  prostitution  of  his  wife  a source  of  gain,11 — or  not  immediately 
divorcing  a wife  surprised  in  the  fact  of  adultery,  incompatibly 
with  his  honor.12  The  same  punishment  was  extended  by  a 
Sctm,  to  the  husband  who  had  craftily  procured  his  wife’s 
seducer  his  opportunity.13 

The  stuprum  with  a person  not  of  condition,  did  not  come  within  Extent  of  the 
the  penal  enactments  of  the  lex  Julia , nor,  consequently,  that  Julia- 
committed  with  a person  of  low  condition,14  or  the  concubine  of 


1 Capitol,  vit.  Macrini  12 ; Vopisc.  vit. 
Aurel.  7. 

*0.9,9,30. 

’Nov.  134,  10. 

«1.4,  18,54. 

* P-  ♦*>  5»  «.  pr- » M-  34- 

4 P.  48,  5,  29,  § 15  Coll.  LL.  Mos. 

4»  *• 

1 1.  4,  18,  h 4*  > x-  5>  16  7- 

•P.47,  11,  1,  §2. 

9 P.  48,  19,  38,%  3.  Under  ten  the  girl 

i % egally  incapable  of  consent  $ under  twelve 


it  is  a misdemeanor;  seducing  a girl  to 
leave  her  father's  roof,  under  sixteen,  for 
any  purpose,  is  a misdemeanor. 

11  5*  8,  9,  10,  pr.  § 1. 

11  P-48»  5»  **  § * i 8,  pr. ; Id.  29, 
§3t4i  C-9»  9f  l7- 

18  Paul.  R.  S.  2,  26,  § 8 ; P.  48,  5,  2, 
§ 2,  3,  6 ; Id.  14,  pr.  ; Id.  29,  pr. ; C.  9, 
9,  2,  17,  26,  28. 

13  P.  48,  5,  14,  § 1. 

14  P-4*.  5,  13,  §2;  P.  25,  7,  hi 
Id.  3 ; C.  9,  9,  29. 
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permitted. 
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name. 


another,1 *  which  appears  to  have  been  a casus  omissus  in  the  lex 
Julia , and  Papia  Poppaa , inasmuch  as  on  taking  an  honest 
woman  of  free  descent  as  a concubine,  a formal  declaration  was 
required  on  account  of  its  being  an  unusual  circumstance  ;8  but 
the  penalty  applied  where  the  patron  lived  in  concubinage  with 
his  freed  woman,3  a relation  held  to  be  for  him  more  respectable 
than  marriage  with  her,  for  the  woman  was  not  degreded  thereby,4 * 
and  was  liable  to  the  penalty  of  adultery  for  incontinence  j 5 nor 
/Could  she  separate  herself  from  him  any  more  than  a wife,  at  least 
without  his  consent.6  A man  was  not  amenable  to  this  law 
for  stuprum  with  his  slave-girl.7 


§ 2427. 

Prostitution  was  even  permitted  to  common  persons,  with  no 
other  penalty  than  that  of  infamy,  provided  they  gave  the  required 
notice  to  the  aediles,8  who  had  the  control  of  brothels j but  this 
exemption  did  not  extend  to  persons  of  condition,  who  were 
liable,  under  the  lex  Julia,  to  the  same  penalties  as  for  an 
adulterium .9 

• On  assuming  the  profession  of  a public  prostitute,  the  women 
changed  their  names10  and  dress,  which  consisted  in  a toga  and 
wreath,11 * * * * * *  for  the  respectable  women  in  modern  times  wore  die 
prcetexta ; thus  adultresses  convicted  under  the  lex  Julia  entered 
into  the  class,  being  excluded  from  society. 

Women  of  condition  were  prohibited  from  professing  this  trade, 
if  descended  in  the  third  generation  even  from  a Roman  knight. 
Legislation,  however,  varied  with  the  spirit  of  the  age : Alexander 
Severus18  inflicted  no  penalties,  but  forbade  the  tax  levied  on  this 


1 P.  34,  9,  16,  $ x.  The  concubinate 
was  in  some  degree  legalized  in  order  to 
discourage  second  marriages  to  the  pre- 
judice of  the  children,  § 581  et.  sq.,  h.  op. 

' P-  *5»  7.  3»  Pr-  > P-  *3»  *,  *4- 

P-  *5»  7»  «.  Pr-  > Koran,  Sura  +,  p.  59. 

4 P-  *3.  *.  4»»  § « i P-  4*.  S»  *3>  P1- 

• Id.  Ulpian. 

• P.  15,  7,  1,  pr.  5 P.  23,  a,  19.  As 

to  slave  girls  in  concubinage,  P.  20,  1,  6, 

* » P-  4».  S>  3*»  Pr-  i P-  *»  i9>  % 6 > tnd 

as  to  the  capacity  of  the  children  to  receive 

legitimation,  C.  7,  15,  3 ; N.  78,  4 ; for- 

hidden  with  free  women  by  Aurelius, 

Vobisc.  Aurelian  49  j abolished  in  the  9th 
century,  N.  Leon  91. 

1 Paul.  R.  S.  2,  26,  § 16 ; P.  48,  5,  6 ; 

C.  9,  9,  25. 

• P.  3,  2,  1,  4,  § 2,  3 ; Sav.  Syst.  2, 

183,  554.559.  In  many  continental 
countries  an  ill  which  cannot  be  suppressed 
is  at  least  regulated,  by  placing  these 

houses  and  their  inmates  under  the  control 

of  the  police  authorities,  who  answer  to  the 


Kdiles  of  Rome.  In  BetHn,  Vicana,  Ido- 
don,  and  Naples,  where  these  is  x*oco Qtnd, 
there  is  more  prostitution  than  in  Hunhug 
or  in  Paris,  where  there  is,  and  moresecoffty 
against  seduction.  The  word  whore  ii  de- 
rived from  the  German  beuren  and  the 
Dutch  bueren,  to  hire  j hence,  bttrt  and  bmrt 
is  a whore. 

9 Tac.  An.  2,  85;  Suet.'  Tibt  353  P. 
48,  5,  10,  § 2. 

10  Plaut.  Poenulo,  5,  3,  19.  So  n 
Paris,  vide  Prostitution  dc  la  Ville  de 
Paris  par  Parent  du  Chatelct.  So  in  Loo- 
don,  assuming  for  the  moat  part  noble 
names,  Howard  is  a favourite  one. 

11  The  toga  was  formerly  common  to 
both  sexes,  Marcell,  de  proprietate,  senn. 
14,  de  genere  vesti tn.  25;  Ascon.  in 
Verr.  99.  See  the  wreath  of  opera  dan- 
cers, Juv.  Sat.  2,  69,93.;  Hor.  Scrm.  i, 
2,  6,  sq. ; Mart,  epigr.  a,  39  ; Id,  epigram. 
I,  36,  8,  sq.  et  6,  64, 4,  sq, 

13  Lamprid.  24. 
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class  to  be  received  by  the  treasury,  and  the  Christian  emperors 
sought  to  abolish  this  trade,  though  not  by  direct  enactment.1 

§ 2428. 

The  offense  against  nature  was  punishable  by  the  strict  law  The  offense 
with  death,2  as  it  is  by  the  Kbran,3  and  in  Spain  in  the  present  nature, 
day  ; in  most  other  countries,  the  capital  punishment  is  not 
carried  out,  on  the  ground,  that  however  abominable,  it  is  an 
offense  by  consent,  and  unaccompanied  by  violence. 

The  lex  Scantinia , of  which  we  know  nothing  but  the  name,4  Lex  Scantinia, 
had  reference  to  this  offense;  the  lex  Julia  placed  it  upon  the 
same  footing  as  stuprumf  but  later  constitutions  threatened  it  with 
death  ;6  all  prosecutions,  however,  under  this  law,  were  subject 
to  a quinquennial  limitation.7 

Ravishment  of  either  sex  was  not  included  under  the  lex  Julia  Raptus. 
de  adulteriis^  but  under  that  of  de  vi  publica  ; 8 It  was  not,  how- 
ever, long,  before  stuprum  accompanied  with  violence  on  the 
male  sex,  was  made  capitally  punishable,  as  in  England,  but  death 
is  now  never  inflicted.^ 


§ 2429- 

Bigamie,  in  a woman,  was"in  the  same  categoric  as  adultery  ;10  Bigamic. 
but  the  man  who  married  and  had  two  wives  simultaneously,  was 
obnoxious  to  the  penalty  of  infamy  only;11  but  the  punishment 
was  in  so  far  cumulative,  that  he  could  be  indicted  for  stuprum 
also.12  The  Mussulman  law  restricts  a man  to  four  wives. 

§ 2430. 

Intermarriage  between  those  related  within  the  prohibited  de-  incest, 
grees,  was  no  valid  marriage  ; but  a mere  reckless  incestuous  con- 
nexion : 13  when  in  the  direct  line,  it  was  said  to  be  incest  by  the 
natural  and  common,  but  where  in  the  collateral,  by  the  civil  law.14 
In  the  former  case,  both  parties  were  punishable,15  but  in  the  latter 
the  man  only,  due  regard  being  had  to  mitigating  circumstances.16 
The  penalty  was  the  same  as  that  of  the  lex  Julia  de  adulteriis ,17 


1 C.  Th.  15,  8,  1,  a ; N.  Theod.  18 ; 
N.  Just.  145  P.  48,  5,  13,  % a ; C.  9,  9, 
aa,  29,  $ i ; P.  12,  5,  4»  b 3- 

• Val.  Max.  6,  1,  7,  9, 10,  11 ; Dionys. 
exc.  p.  2336,  ed  Reisk. 

* Sale  Sura,  4 p.  57  n.  x. 

4 Auson.  epigr.  89  j Juv.  Sat.  a,  44 ; 
Cic.  fam.  8,  11,  14;  Suet.  dom.  8. 

9 Coll.  LL»  Mos.  5,  a 3 Paul.  R.  S.  2, 
z6,  $ 13  ; P.  48»  5>  34»  § «• 

6 CoU.  LL.  Mos.  5,  3 ; C.  Th.  9,  7, 6 ; 

r P-  48,  5»  29>  $ 6*9* 


• P.  48,  5,  29,  § 9 j X.  5,  17,  7. 

9 Coll.  LL.  5,  a j Paul.  R.  S.  a,  26, 
% 12 ; I.  4,  18,  $ 4,  § 2426,  n.  10. 

10  P.48,  5,  11, § 12. 

11  P.  3,2,  1,  i3>  § 4;  C.  5»  4»  2* 

’ 12  C.  9,  9,  18  j X.  1,  ai,  7,  in  6to  12. 
13  Gaius  1,  ^ 59,  64 ; P.  23,  2,  39,  § 1. 
H P.  23,  2,  68 ; C.  12,  7,  5,  § 1. 

15  P.  48,  5,  38,  pr.  $ 1,  2,  4,  7 ; Paul. 
R.  S.  2,  26,  ^ 15  ; Coll.  LL.  JVIos.  6,  3. 

'* 1<J-  Si  p-  4*»  5»  3*»  % 3»  4.  7 i 
Id.  68. 

17  Paul,  in  Coll.  LL.  Mos.  6,  3. 
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which  was  relegatio  in  imulam ; it  would  nevertheless  appear, 
that  the  prohibition  of  incestuous  marriages  had  ceased  to  be  » 
garded,  since  we  find  Diocletian  laying  great  stress  upon  it,1  and 
increasing  the  severity  of  the  punishment it  was,  however,  miti- 
gated at  a later  period,  but  finally  again  rendered  more  severe  if 
Justinian.2  • 

The  concubinage  between  near  relatives  was  placed  upon  IK 
same  basis ; 3 but  where  adulterium  and  stuprum  concurred, 
did  as  between  such  persons,  the  more  severe  penalty*  of  tranl- 
portation4  was  inflicted  upon  the  man  by  way  of  a cumulative 
punishment  for  accumulated  offenses,  the  woman  was  exposed  & 
the  penalty  of  the  lex  Julia  at  least ; 5 but  no  question  of  ince$t 
could  arise  as  between  persons  not  in  a state  of  freedom ; never- 
theless the  relationship  which  might  have  accrued  during  slavel^ 
was  taken  into  account  even  after  manumission.6  * * 

The  most  serious  form  of  unchastity  was  that  committed 
a vestal  virgin,  and  was  held  to  be  incest,  subjecting  both 
vestal  and  her  accomplice  to  capital  punishment;  vestals 
spiritually  married  to  Jove.T 


§ 243J- 

There  were,  in  addition  to  these  offenses  termed  ordinari 
those  termed  extraordinaria , for  which  there  was  no  ftuesfp 
perpetua ; but  offenses  so  cognizable  were  more  severely  punisfaS 
than  those  over  which  there  was  an  ordinary  jurisdiction ; 
taking  part  in  unauthorized  clubs  was  restrained  by  divers 
edicta , and  mandata ,8  and  punished  as  a crime  against  the  State»* 


§ 2432* 

Thus  highwaymen  and  bandits  were  tried  forthwith,  and  wiA  - 
great  seventy,  such  being  indispensable  to  the  public  safety  1 
their  accessaries  and  accomplices,  and  such  as  hehled  and  cpf-  j 
cealcd  them,  were  punished  with  equal  rigor.11 

§ 2433-  •; 

Effractio , or  prison-breach,  was  punished  by  death  ; and  flight  j 
from  the  appointed  place  of  transportation  was  punished  by  dupli-  I 


1 Coll.  LL.  Mot.  6,  4. 

•C.  Th.  3,  12,  1,  3;  C.  5,4,4,  6; 
N.  12,  pr.  1. 

*p-  *j.  *.  56 j P-  *5.  7»  >f$3;.P- 

4 *«s.  »*.$  '• 

4 P.  48,  18,  5 ; Paul.  R.  S.  5,  i6(§  ij. 
* Paul.  1.  c. ; P.  48,  J,  38,  pr.  § 4. 

« P.  *3,  2,  8,  14,  % a,  3 ; Id.  56. 

1 Li».  4,  44,  8,  is,  *2,  57 ; Cic.  LL. 
2,  9 ; Suet.  Demit,  8 j Plin.  cp.  4,  12 ; 
Symmach  ep.  9,  128-9 ; Cic.  (Ascon.)  in 
MiL  12,  p.  46,  Orell.;  Cic.  de  nat.  deor. 


3,  30  ; S.  Peduceus  got  a special  law  pro- 
posed for  an  individual  case,  but  no  gcncfSl 
lex  Peducaea  de  incestu  existed,  Walter  Lc. 
§ 773»  J45  j *o  a nun  is  the  sputa*) 

bride  of  Christ,  vide  poenae. 

• P.  47,  22, 1,  3 j 47, 11, 2;  W«tar 
1.  e.  § 239,  329. 

• P.48,4,  i,§  1 ; 47,  ri,  2. 

10  P.  48,  19,  28,  § 15  ; N.  134,  ij. 

11  P.  i,  18,  13,  pr. ; Paul.  R.  S.  5,  3, 
§4 ; P*  47»  C.  Th.  9,  29 ; C.9,39. 
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cation  of  the  term  of  condemnation ; 1 those  who  broke  out  of 
prison  were  more  severely  punished  than  those  who  escaped  by 
negligence  of  gaolers. 

§ 2434- 

Robbing  a tomb  or  body  with  armed  hand,  involved  capital  Violating  the 
punishment,  but  if  without  arms,2  condemnation  to  the  mines,  tomb* 
independent  of  the  popular  action,  de  sepulchro  violato . 

§ 2435- 

Effractores  noctumi  were  those  who  broke  and  entered  by  Effractore*, 
night — therefore  burglars — were  punished  by  fustigation  and 
condemnation  to  the  mines  ;3 * *  but  effractores  diurni,  or  house-  ho^rcakw* 
breakers,  were,  after  fustigation,  condemned  for  a longer  or 
shorter  term  to  the  public  works  \ this  distinction  is  preserved  in 
England. 

§ *436. 

Expilatores 4 were  more  daring  thieves,  and  if  of  the  baser  class,  Expilatore*, 
were  punished  by  perpetual  or  temporary  condemnation  to  the 
public  works  ; those  of  the  better  class  were  degraded,  or  exiled, 
at  the  discretion  of  the  judge. 

§ 2437- 

Directarii 5 were  those  who  stole  in  a private  dwelling-house  Directarii, 
without  infraction,  and  being  esteemed  more  dangerous  than 
common  thieves,  were  punishable  in  the  same  way  as  effractores . 

§ 2438. 

Fures  Balnearii , or  those  who  stole  in  the  public  baths,6  were  Fure*  BalneariL 
punishable  by  temporary  condemnation  to  the  public  works,  but 
as  burglars,  if  they  defended  themselves  by  weapons,  although  they 
hurt  no  one,  and  were  punished  by  the  mines,  or  relegation, 
according  as  they  were  of  base  or  honest  condition. 

Abigei  were  cattle  lifters  (ab  ago),  who  exercised  the  art  of  Abigei, 
driving  off  cattle,  not  being  strays.  Those  who  lifted  the  larger 
cattle  were  more  severely  punished  than  those  who  stole  the 
smaller.  The  punishment  was  condemnation  to  the  mines,  the 
public  works,  relegation,  or  death,  if  done  with  armed  hand.7 


§ 2439. 

Saccularii  were  cutpurses,  and  punished  in  the  same  way  as  Saccularii. 
directarii.  In  England  pickpockets  may  be  transported. 


1 P-  4*.  19.  M 7 i M-  **»  § >3»  >4; 

P.  47,  18,  1,  § 1.  ’ P.  47,  i*.  3»  % 7- 

SP,  47,  18,2.  4 P.  47»  *8,  i,§  1. 

* P-47.1*.  I,$2.  *p.  47.  17,  I- 

7 P.  47,  14,  i.  This  was  a common 

practice  in  Scotland,  and  not  looked  upon 


&s  di  shonest ; the  Lowland  borders  lifted 
the  English,  and,  perhaps,  the  authors  an** 
cestors,  withint  he  Highland  line,  the  Low- 
lander's  cattle.  The  Albanians  and  Arabs 
do  the  same. 
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§ 24+0. 

Removing  a landmark  was  cognizable  extra  ordinemj  and 
punished  according  to  the  condition,  animus , and  age  ofthe 
offender ; thus  distinguished  persons  were  relegated,  the  older  for 
a shorter  term  than  the  younger.  If  administrators  of  another’s 
property,  they  were  to  be  castigated,  and  sent  to  the  public  wolfs 
for  the  term  of  two  years  ; but  if  the  offender  stole  the  stones, 
ignorant  of  the  offense  he  was  committing,  he  was  simply  to  be 
scourged  for  the  theft. 

§ 2441. 

Receptatores  were  receivers  of  stolen  goods,  and  were  punished 
as  marauders,  or  banditti,  latrones ,4  and  their  accomplices  in  equal 
degree.3 

§ 2U2- 

Concussio  was  the  exaction  of  money,  under  the  pretence  of 
public  authority.4 

§ *443- 

Praevaricatio  was  a crime  committed  by  advocates,  subjecting 
them  to  extraordinary  and  public  accusation,  and  consisted  in  the 
betrayal  of  his  client’s  interest  ;5  formerly  this  only  applied  to 
private  causes,  but  it  was  afterwards  extended  to  the  prosecutor 
in  a criminal  indictment : the  punishment  was  infamy. 

§ *444- 

Delatio , or  the  denunciation  of  any  one  to  the  Fiscus,  for  the 
sake  of  gain,  subjected  the  delator  to  a crimen  extraordinarium £ 


§ *445- 

So  also  the  malicious  destruction,  or  damaging  of  public  ds~ 
terns,  or  the  Nile  dykes  in  Egypt.7 


§ 2446. 


Producing  abortion  was  also 
nizable.8 

1 P.  47, 21, 2.  The  Mosaic  law  punished 
this  offense  by  cursing,  whence,  in  the 
commi  nation  against  sinners,— cursed  is  he' 
who  removeth  his  neighbour's  landmark. 

* P.47,  16,  1. 

* Id.  2. 

4P-  47.  >3»  •»  *• 

* P-  47»  *5»  •»  *.  3- 


an  offense  extraordinarily  cog- 


• Pani.  R.  S.  5,  t J,  § t,  a : P.  49, 14, 
2,  pr. ; C.  Th.  xo,  io,  i,  2 ; C.  io,  11,  2, 
4»  5* 

7 P.  47,  1 1,  1,  ^ 1 ; Id.  10  j C.  Th.  9, 
32}  C.  9,  38. 

* P*  481  19»  3*>  § 5 » ^ *9»  P*  4®» 

8 j N.  22,  JO,  § I. 
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§ 2447. 

Not  less  so  the  administration  of  love  potions.1 

Nor  the  exercise  of  forbidden  conjuring  arts  and  tricks  with 
senpents.* 

Lastly,  all  frauds,  deceits,  false  pretences,  and  imposture,  or 
collusion,  which  came  under  no  particular  denomination,3  were 
punishable  as  stellionatus , as  the  crafty  subtraction  of  a thing 
pledged  to  another  under  pretended  ignorance  of  the  fact,  and  the 
Uke,  so  that  the  particular  designations  are  said  to  be  too  long  to 
enumerate.  Perjuries  also  come  within  the  crime  of  stellionatus .4 


§ 2448. 

The  offenses  peculiar  to  the  soldier,  were  distinguished  from 
ordinary  offenses.5  These  were  treason ; and  going  over  to  the 
enemy;6  desertion,  and  absence  without  leave;7  leaving  his  post 
or  picket;8  running,  or  throwing  away  his  arms  in  battle ;? 
neglecting  to  defend  his  superior  officer;10  exciting  mutiny;11 
disobedience  and  opposition  to  superiors ; 12  selling  his  arms  and 
kit; 13  wounding  a comrade ; 14  thieving  in  camp,  or  stealing  arms; 15 
getting  into  the  camp  over]  the  agger , or  jumping  the  vallum  ;16 
attempting  to  commit  suicide.17  The  punishment  for  which 
offenses  were  various  but  all  very  severe. 


§ 2449. 

The  punishment  of  slaves  was  most  probably  arbitrary,  until 
they  were  brought  under  the  common  law  by  a Sctm.y  passed  in 
A.u.c.  773 ; 18  nevertheless,  there  were  some  provisions  peculiar 
to  this  class;  thus,  by  the  Twelve  Tables,  a slave  caught  in 
furto  manifesto , was  scourged  and  executed ; but  the  edict 
substituted  the  civil  remedy  of  quadruple  damages.1? 

The  provisions  of  the  Sctm.  Silianumy  passed  a.u.c.  763, 


1 Paul.  R.  s.  5,  23,  % 14  5 P.  48,  19, 
3S.  § 5 ; P.  48,  8,  3,  4 a. 

• P.47,  ii,  7,  11. 

• p-  47»  3,  § 1,  2. 

Id*  4* 

•P.49,  16,  2,pr.;  Id.  6,  pr. 

•Law.  30, 43  5 P.  48,  io,  3,  4 10,  11, 
12 ; Id.  5,  4 5-8;  Id.  6,  4 4;  Id.  7;  Id. 

8,4»}  Id.  3M1}  P.4M,  3>  4 6- 
7 P-  49»  l6»  3»  4 3»  7*  9»  16  i 

Id.  a,  § 13,  14,  15  ; Id.  5,  pr.  § 1-4 ; Id. 
13»  4 5 > M*  *4>  F* 

• Polyb.  6,  26,  37  (3*,  35)  5 P.  48,  16, 
3»_t  4»  5>  6 » W-  10,  pr. 

• Dionys.  9,  505  Polyb.  6,  37  (35); 
P.  49,  16,  6,  § 3. 

VOL.  III. 


10 P.49,  16,  3,4225  Id.  6,  8,  9. 

11  P.  49,  16,  3,  4 10,  21,  22;  Id.  16, 

4 i* 

14  P.  49,  16,  3,  4 *5  5 M*  6»  4 * } 

Id.  13,  4 4. 

w P-  49>  l6>  3f  4 »3  ; Id-  *4*  4 *• 

14  P.  49,  16,  6,  4 6. 

«•Polyb.  6,  33,  35  (31,  33)5  Cell. 
N.  A.  16,  45  P.  40,  16,  3, 4 14. 

«•  P.  49,  16,  3,  4 17, 18. 

17  P.  48,  19,  38,  4 1* } P-  49»  l6>  6» 
4 7- 

«•  P.48,  2,  12,  4 3, 45  P.  44,  7,  20  5 

P-  4&>  3, 4, 4 *• 

“A.  Cell.  N.  A.  11,  185  Gaius  3, 
4189. 

4 * 
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Sctm.  Silianum. 


Neronianum, 

Claudianum, 

Piioniannm. 


were  excessively  severe,1  to  it  were  added  many  from  the  lex 
Cornelia  de  sicariis , which  together  rendered  the  slaves  respon- 
sible for  their  master's  life ; thus,  should  their  master  be  found 
murdered,  all  who  were  near  him  at  the  time  were  studiously 
examined,  under  torture,  respecting  the  perpetrator  or  originator 
of  the  deed,  and  then  all  executed  for  not  having  aided  their 
master  ;*  neither  could  the  testament  of  the  deceased  be  opened, 
nor  any  one  serve  himself  heir,3  until  these  formalities  had^  been 
fulfilled,  under  penalty  of  forfeiture  of  the  inheritance  to  the 
State ; and  these  provisions  were  completed  by  another  Sctm*t 
passed4  in  a.u.c.  764,  followed  by  the  Seta.  Neronianum , Gtro- 
dianum , or  Pisonianum ,5  and  the  praetorian  edict  which  imposed 
a penal  sum,  recoverable  by  a popular  action,6  for  the  opening  of 
a testament  before  the  appointed  time. 


1 P.  29,  5,  25,  pr.  $ 1,  ad  Sctm.  SDian. 
* Tac.  An.  14,  42  5 Paul.  R.  S.  3,  5, 
§ 3»  6>  7»  8,  ™ J P-  »9»  5*  **  Pr*  § 7. 

8,  9,  18.21,  25-28;  Id.  6,  pr.;  Id.  14, 
17,  19- 


* P-  *9*5.  3*  § *9  * Id*  5>§  *• 

4 M«  13. 

4 Paul.  R.S.  3.  5,  § 5 * P-  *9*  5* 
•Paul.  R.  S.  3,  5,  § io;  P.  sfc  5* 
25,  % 2. 
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TITLE  XVI. 

Modus  procedendi  in  judicii?  publicis — Coram  populo— Quwtores  paricidii— Tribuni— 
Diei  dictio— Accusatio — Lex  Sabinia — Delatio — Nominis  postulatio — Qui  accusare 
possunt— Inscriptio  — Receptio  nominis— Altercatio  — Comperendinatio — Judicium— 
Testium  numerus  — Laudatores  — Denunciation  sub  poenae  — Probatio  — Torsio  or 
Cruciatus— Sententia  lata— Ampliatio — Lex  Fusia — Lex  Servilia— Judicium  in  pro- 
vinciis — Commentariensis  — Juramenta  calumniae  — Tergiversatio  — Abolitio  — Im- 
perium triumvirorum  capitalium — Inquisitiones  extraordinariae— Eirenarchae — Judices 
quaestionum  — Quadruplatores — Mulctae  pecuniariae— Executio  sententiae  — Carnu- 
'fices— Speculator — De  pcenia— Pecuniariis — Poenae  capitales— Decapitario— Crux  et 
Furca — Crematio— Spoliarium — Condemnatio  in  metallum  — in  opus  metalli  — in 
ministerium  metallorum — ad  bestias — Stigmati  ratio— Exilium  voluntarium — Lex  Porcia 
— Deportatio — Confiscatio  — Publicatio — Talio  — Carcera— Poenae  corporales  — Rele- 
gatio—Improbi  intestabilesque — Infamia  juris — Poenae  militares — Provocationes  sive 
Adpellationes  criminales — Venia  Gratia — Indulgentia — Restitutio  status. 

§ 2450. 

Penal  procedure  necessarily  presupposes  a formal  accusation  or 
indictment,  and  the  obligation  of  preferring  such  was,  in  ancient 
times,  under  the  kings  and  by  the  decern  viral  law,1  incumbent  on 
the  queestores  paricidii , whose  duty  it  was  to  summon  the  comitia 
centuriata , in  order  to  hear  and  decide  upon  it  j2  the  office  of 
moving  criminal  informations  was,  at  a later  period,  transferred  to 
a praetor,3  and  in  respect  of  less  serious  offenses  to  the  aediles,4 
qui  cum  populo  jus  agendi  habebant , but  who  are  not  said  to  have 
had  the  power  of  appointing  assemblies  of  the  comitia  for  that  pur- 
pose, purely  of  their  own  motion,  or  of  prosecuting  the  more 
serious  offenses ; nay,  even,  when  a tribune  prosecuted  he  was 
obliged,  for  want  of  the  necessary  jurisdiction,  to  move  the  praetor 
to  summon  a comitia .5  Ultimately,  the  power  of  public  prose- 
cution6 was  granted  to  any  member  of  the  public. 

* Val.  Max.  6,  1,  7;  Liv.  8,  22,  10, 
B 1,  25,  2 ; Cic.  Verr.  1,  12  j A.  Cell. 
N.  A.  13,  15  j Walter  remarks,  1.  c. 
% 1 10,  n.  43,  that  this  potestas  vocationis 
populi  viritim,  which  so  astonished  Gellius, 
was  not  a right  of  summoning  the  comitia, 
but  a right  of  individual  citation,  sed  quaere 
difference,  Walter  1.  c.  § 127. 

0 Val.  Max.  6,  1,  xo;  yet  Clodius  was 
a mere  aedile  when  he  impeached  Milo. 
Dio  Cass.  39,  18;  Cic.  pro  Sext.  44;  in 
Valen.  17,  ad  Quint.  2,  3. 

31**5»  *• 


1 Tac.  An.  11,  225  Liv.  4,  43,  44; 
Joan  Lyd.  1,  24,  26;  P.  I,  13,  1,  pr. 
\ 1 ; Zonaras  7,  13  ; Varro  LL.  5,  81  j 
P.  x,  2,  2,  § 22,  23  ; Rubino  contra  crim. 
proc.  p.  50-66,  thinks  they  were  judges, 
not  attomeys-general , — they  were  also 
clearly  not  the  treasurers.  Cic.  de  R.  P.  2, 
35»  L*»-  *>  4'  5 M-  3»  *4»  *5  5 Dionjra. 
*.  77.  7** 

* Varro  LL.  6,  90,  91,  92. 

* Liv.  25,4,  26,  3,  43,  16  ; A.  Cell. 
N.  A.  7,  9- 

4 Val.  Max.  6,  1,  7 ; Liv.  8,  22,  io# 


Penal  process. 
The  regal  and 
decemviral 
period,  quaes- 
tores paricidii 
summoning  the 
comitia. 


Digitized  by  v^ooQle 


676 


THE  ROMAN  CIVIL  LAW* 


Penal  process 
under  the  re* 
public. 


Popular  trials. 


Prosecution  by 
individuals. 


Diei  dictio. 


By  tribunes. 


Manner  and 
form  of  accu- 
sation. 


Bail. 


Judicium,  or 
trial. 


§ 2+51- 

Process  under  the  republic  before  the  people  must  be  dis- 
tinguished from  that  before  a quastio , or  commission*  The  former, 
we  have  seen,  was  the  original  mode  of  accusation,  and  the  latter 
introduced  with  the  change  of  system,  which  established  a stand- 
ing court  for  certain  classes  of  offenses  instead  of  the  tumultuous 
judgment  of  a public  assembly,  congregated  more  from  motives  of 
curiosity  than  for  the  purpose  of  business,  and  which,  if  ever  k 
judged  at  all,  in  the  proper  sense  of  the  word,  did  so  actuated  by 

E feeling  and  passion ; these  were  introduced,  moreover,  in 
of  that  authority  to  which  the  people  delegated  the  particular 
cause,  pro  hac  vice . Under  the  former  of  these  systems,  the  in- 
dictment commenced  with  the  formal  notification  by  the  prose- 
cutor against  the  citizen,  that  he  would,  on  a given  day,  accuse 
him  of  a certain  offense,  termed  diei  dictio .*  If  the  indictment 
ought  to  be  brought  before  the  comitia  centuriata , the  penal  quaes- 
tor, who  prosecuted  ex  officio , sent  a trumpeter  up  to  the  Capteol, 
outside  the  walls,  and  round  the  defendenPs  house,  to  procaine 
the  day  on  which  the  trial  would  take  place.*  Tribunes,  who 
desired  to  prosecute,  obtained  the  appointment  of  a day  through 
the  borrowed' jurisdiction  of  the  prsetor,3  which  was,  of  course^ 
not  required  if  they  prosecuted  before  the  tribus,  which  might  be 
looked  upon  as  their  own  court. 

On  the  day  fixed  the  accusation  was  made  in  due  form,  and  a 
certain  punishment  proposed,4  and  twice  repeated  at  intervals  j*  at 
a later  period  the  accusation  was  four  times  repeated,  and  the  pro- 
posal of  a punishment,  in  the  meantime,  hung  out  publicly  duru£ 
three  consecutive  market  days 5?  whereupon  the  accused  had  has 
option  of  putting  in  bail  for  his  appearance  or  of  going  to  prison.* 


§ 2452. 

On  the  day  of  trial,  after  hearing  the  defense  of  the  defen- 
dent and  the  proofs  adduced  against  him,8  the  populus  gave 
judgment  on  the  indictment  by  centuries  or  tribes,9  originally 
by  open  oral  voting,  but  in  a more  advanced  age  by  ballot  or 


* Livy  25,  3,  4, 43,  x6. 

* Varro  de  LL.  6,  90,  91,  92;  Plut. 
C.  Gracch.  3. 

•Lir.  is,  j,  43,  ijj  Cell.  7,  N.  A. 


* This  is  still  the  course  in  the  French 
law.  The  procureur  du  Roi,  de  la  repub- 
liqUe,  rationale,  de  rEmpereur,or  of  whom- 
soever may  happen  to  be  the  officer  at  the 
moment,  opens  against  the  accused,  and 


concludes  with  proposing  a ponkhmcat 
within  the  law:  fotmerly  these  praps* k 
wece  more  arbitrary* 
t Ur.  *,  5»,  1$,  4,  *6,  j. 

■ Declam,  pro  domo  17;  Appiaa.  de 
bell.  civ.  x,  74. 

1 Liv.  3,  13,  25, 4»  *6,  3 ; Dfcmys.  rot. 
• Liv.  2,  61,  16,  3,  28,  jo,  51. 

9 Liv.  40, 42, 43,  10 j Cic.  LL.  3,  3. 
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tablets;1 *  for  formerly  the  citizens  stood  intermingled,  being 
called  up  to  vote,  according  to  centuries  and  tribes,8  into  hus- 
tings,3 termed  ovilia , sheep-pens,  or  septa  y sometimes  formed  by 
tightly-drawn  ropes.4 

Under  Julius  Caesar  the  comitia  tributa , in  the  campus  Martius , Changes  in  the 
were  covered  spaces  confined  within  marble  fences  ;5  the  voting  fo.rm  Pubr,c 
was  oral  in  the  comitia  centuriata ,6  and  by  black  and  white  balloting  c*sar7  ^ 
balls  in  the  comitia  tributa  ,*7  but  the  lex  Sabinia , passed  a.u.c.  615  Vote  oral  and 
to  give  the  people  greater  freedom  of  opinion  and  independence,  ^ . 

introduced  vote  by  ballot,  which  was  extended  to  the  judicia  tension  of  di”" 
populi  by  L.  Cassius,  a.u.c.  617 ; and  in  voting  upon  a law  by  ballot  system, 
Papirius  Carbo,  a.u.c.  623;  lastly,  Ccelius,  in  a.u.c.  647,  £**•<:.  615,617, 
further  extended  it  to  the  case  of  perduellion,  which  Cassius  had  47  * 
excepted.8 

The  centuries  actually  engaged  in  voting  passed  over  pontes  $ Manner  and 
these  so  called  bridges  were  equivalent  to  septa  or  barriers,  which  form  of  ballot, 
a law,  introduced  by  Marius,  A.u.c.  635,  directed  to  be  as  nar- 
row as  possible  to  inforce  order,10  and  guard  against  intimidation 
and  bribery.  When  it  was  question  of  a judicium , each  voter 
received  two  tablets,11  one  with  A,  for  absoho , and  the  other  with 
Cj  for  condemno ,18  to  give  up  as  he  passed.  Thus  the  voting  was  Preceding*  and 
carried  on : but  if  the  defendent,  on  being  summoned  by  the  in 

officer  of  the  court,  did  not  appear13  to  justify  himself,  or  allowed  d ult’ 
his  voluntary  exile  to  be  announced,  the  procedings  were  con- 
tinued as  though  he  had  been  present.14 


§ *453- 

We  now  come  to  the  mode  in  which  quastiones  were  con-  Mode  of  con- 
ducted ; these  were  naturally'* far  more  systematical,  and  suscep-  ducting  the 
tible  of  infinitely  greater  fineness  and  precision.  The  procedure  ^^^conmiii 
commenced  by  the  delationis  nominis  postulatio,  before  the  praetor,  «ions  or  court*, 
who  might  grant  or  refuse  the  criminal  information,15  as  here,  the  Delationis 
Queen’s  Bench.  “‘P0*' 

One  prosecutor  only  was  admissible  on  the  same  charge,  so 


1 Populus  confusus  ut  semper  alias  ita  et 
in  conscione.  Iis  peractis,  cum  id  solum 
super  est,  ut  populus  sententiam  ferat, 
jubet  enim  is,  qui  fert  legem,  dicere  (leg. 
discedere),  quod  verbum  non  hoc  significat, 
quod  in  communi  consuetudine  erat,  de  eo 
loco,  ubi  lex  fertur;  sed  in  suam  quisque 
tribum  discendat,  in  qua  est  suffragium 
laturus,  Ascon.  in  Cornel,  p.  70,  Orcll. 

9  Liv.  10,  13,  zi,  22;  Cie.  ap  Ascon. 
in  Com.  p.  71,  Orell. : hence  the  term, 
tribus  Tei  centuria  intro  vocata. 

* Serv.  ad  Ecl.  1,  34;  Liv.  26,  22, 
pdvtpa. 

4 Dionys.  7,  59 ; Appian  de  bell.  civ. 

3*  3®* 

4 Cic.  Att.  4,  16,  8 5 Dio  Cass.  53,  23. 


9 Dionys.  4, 20,  «c  dxdfcunv  qvdysgc  j 
Cic.  LL.  3,  15,  x6. 

7 Dionys.  7,  17, 10,  39,  11,  51. 

I Cic.  Brut.  29,  pro  Cornei,  sp.  5 Ascon. 
p.  78,  Orell.  de  amicit.  12,  de  LL. 

3.  *6. 

9 Festus  v.  sexagenarios,  Varro  ap.  Nov. 
Mare.  12,  22;  Cic.  Att.  1,  14;  Auctor 
ad  Herenn.  1,  12  ; Suet.  Jul.  Cm.  80. 

10  Plut  Marius  4;  Cic.  LL.  3,  17. 

II  Cic.  Att.  x,  14 ; Ascon.  in  Com. 
p.  70,  Orell. ; 4 3°°>  h.  op. 

«Qc.  1.  c.  de  LL.  Lc. 

19  Liv.  38,  51. 

'*Lir.  *,  3j,  3,  13,  *3,  4,  36,  3, 
3*.  3*- 

14  Cic.  divin.  20,  ad  £un.  8,  6. 
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that  where  many  persons  presented  themselves  simultaneously  to 
prosecute,  lots  were  cast  for  the  precedence 1 — namely,  before  the 
delatio  nominis ,2 

Certain  persons,  such  as  women,  except  for  treason,3  infames, 
pupilli , and  freed  men,  as  respected  their  patrons,  their  praesides, 
quaestors,  and  praetors,4  were  disqualified  as  prosecutors;5  and  a 
cross  accusation  or  indictment  might  be  brought  where  the  crime 
was  rather  on  the  part  of  the  accused  than  on  that  of  the  accuser,6 
in  which  case  the  greater  crime  had  the  precedence,7  and  was  pro- 
secuted first. 

In  like  manner,  some  were  exempted  from  accusation,  as  magis- 
trates,8 and  those  absent  on  public  business.9 

The  office  of  an  accuser  was  looked  down  upon  as  a turpe  mama , 
except  he  did  so  on . behalf  of  the  State,  or  of  his  patron,  of  his 
parents,  or  in  respect  of  that  which  affected  him  personally ; 1®  but 
this  did  not  apply  to  such  as  accused  ex  officio.11  If  the  accusation 
was  allowed,  a certain  term  was  fixed  for  the  appearance  of  the 
defendent.12 

The  allegation  of  the  accusation  was,  as  in  private  judgments, 
Aio  te  in  pratura  spoliasse  Siculos : contra  legem  Corneliam, , atone 
eo  nomine  sestertium  milies  a te  repeto,1*  which  was  termed  legtims 
interrogare ; 14  if  the  defendent  denied  the  impeachment,  the  de- 
mand was  made  that  he  should  be  set  down  in  the  libel],  describ- 
ing the  name,  offense,  time,  and  persons,  which  must  be  subscribed 
by  the  accuser.15 

The  accusers  gave  security  to  prosecute  to  judgment  and  prove 
the  accusation  as  laid.  The  libell  ran, — Hoc  Cos . et  die  apod 
. ? . . . Pratorem  [proconsulem ) Lucius  Titius  professus  est , 

se  Maviam  Lege  Julia  de  adulteriis  ream  deferre ; quod  dicat  eam 
cum  Gaio  Seio  in  civitate  ....  domo  illius , mense  . . . 

consulibus * adulterium  commisisse ; for  by  the  Ux 

Julia  a certain  fofm  was  enacted,  termed  a signed  libell  or  ist- 
scriptio,16  which  had  to  be  deposed  to,  the  procedings  having 
been  duly  executed,17  and  thereupon  inserted  in  the  register  of  the 
court  with  the  name  of  the  prosecutor  and  defendent,18  which  was 
termed  nomen  recipere.1*  The  day,  too,  for  the  trial  was  fixed 


I Geli.  N.  A.  x,  4$  Cic.  ad  Quint,  fr. 
3,2;  P.  48,  2,  16. 

8 Cic.  divin.  7,  19,  20. 

• P.  48,  2,  8. 

4 P.  48,  2,  i,  and  other  exceptions  ; Jd. 

2,  % 1 ; P.  48, 41,  1,  § 2 } Sacrilege,  C.  x, 

3,  10. 

4 Cic.  div.  Verr.  19.  v 

• C.  9,  1,  1.  7 Id.  19. 

• Liv.  45,  37.  ® Val.  Max.  3,  7,  9. 

10  Cic.  off.  2,  14. 

II  Id.  pro  Rose.  Amer.  20 ; Plin.  ep.  4, 
9>  5»  2°f  6»  31. 

18  Ascon.  in  arg.  Mil.  p.  40,  Orell. ; 
Cic.  in  Verr.  2,  28,  38. 


14  Ascon.  in  Verr.  1,  2,  2,  2,  3,  p.  nt, 
206 ; Orell.  Schol.  Bob.  de  acre 
Milon,  p.  342,  Orell. ; Sallust.  CatsL  it, 
31  j Veil.  Pat. 2,  13. 

14  Ascon.  in  Mil.  35,  p.'  55,  OrcU.  j Ck. 
de  invent,  rhet.  2,  19. 

,JP.  +8,  i,  3,  pr.  § 1,»}  Id. 

Apulci  Apol.  p.  378-9,  ed  Oudead.  ; 9, 


1,  3,  10. 

lH  P.  48»  3»  Pr*  § 1»  * ; M.  7*  w- 

17  P.  48,  5,  3>§*i  C.  9,45,  I. 

18  Cic.  Verr.  2,  41,  42,  43  j pro  C 

31 5 P.  4®>  l>  3»  4 4* 

19  Liv.  38,  55 ; Cic.  fain.  8,  8 ; iaVor. 
2»  38»  4»  T9* 
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usually  on  the  tenth  day  j1 *  the  prosecutor  might,  however,  obtain 
further  time  to  prepare  his  opening  of  the  accusation,  and  to  pro- 
cure evidence8 * — indeed,  it  was  sometimes  extended  to  thirty 
days,3  there  are  even  instances  of  1 10  days  being  granted. 

§ 2454. 

On  the  day  appointed,  the  crier,  praco,  announced  the  names  of 
both  parties  to  the  court,4  and  if  the  prosecutor  were  absent,  the 
name  of  the  defendent  was  erased  from  the  register  of  the  court  ;5 
but  if  the  defendent  were  not  forthcoming,  he  was  condemned  in 
default,  after  a short  discussion,  and  his  property  confiscated.6 

Under  the  emperors,  however,  the  practice  was  not  so  sharp. 
The  defendent  was  set  down  as  one  whose  presence  the  court 
required  ; he  was  cited  edictally,  and  on  the  expiration  of  a year, 
his  property  was  confiscated,  but  he  was  not  sentenced.7 

When,  however,  both  appeared,  and  the  judices  belonging  to 
that  quastio  had  been  chosen  and  sworn,  the  procedings  were  very 
much  as  in  civil  suits  ;8  the  prosecutor  commenced  the  procedings 
in  a peroratio  or  set  speech  j the  defendent,  attired  in  a white  but 
old  toga , which  was  imitated  by  his  friends,  and  even  by  the  magis- 
trate himself,  if  the  accused  was  a distinguished  man.9  The 
defense  followed  under  like  rules  and  in  the  same  form.  After 
this  a short  altercatio , framed  in  the  form  of  question  and  answer, 
followed,  the  object  of  which  was  to  bring  together  the  salient 
and  more  important  points  on  both  sides.10 


§ 2455- 

At  this  point  the  procedings  in  court,  a6  constituted  in  the 
age  of  the  lex  Acilia  repetundarum , closed,11  from  which  the  lex 
Servilia  repetundarum , however,  formed  an  exception,  in  that  it 
allowed  the  comperendinatio , or  adjournment  after  defense,  which 
consisted  in  fixing  another  day  for  the  second  action  of  the 
prosecutor,12  to  which  the  defendent  was  at  liberty  before  that  to 
reply.13 

Speeches  were  likewise  held  for  the  prosecution  and  defense  by 


1 Accon.  in  arg.  Cornel,  p.  59,  Ore  11. ; 

CSc.  Quint,  fr.  2,  13. 

* Cic.  Vatin.  14. 

* Ascon.  in  arg.  Scaurian  et  in  c.  1 , 

p.  19,  2i ; Cic.  Verr.  1,  2,  2,  x,  xi, 

ibiq. ; Atcon.  p.  125,  128, 163,  Orel!. 

* Appian  de  bell.  civ.  x,  74;  Quint 
Inst  orat.  6,  4,  § 7 ; Actar  S.  Murini  2 

(Euseb.  7,  15);  P.48,1,  10. 

* Cic.  in  Verr.  2,  40 ; Ascon.  in  arg. 

Cornel,  p.  59,  OrelL 

* Cic.  in  Verr.  2,  17,  38,  40 ; Ascon. 

in  Mil.  35,  p.  54,  55,  Orel!.;  Plut.  Brut 

27;  Appian  1.  c.  3,95,  4>  *7- 


7 P.48,  17,  x,  5;  P.  481  19 > S> 

C.  9,  40,  i,  2;  N.  X34,  5. 

* § »320,  b.  op. 

• Hein.  A.  R.  4,  18,  $ 19. 

10  Cic.  ad  Quint  fr.  6,  4 ; QuintiL  6,  3, 
$ 4* 

11  Cic.  in  Verr.  1,  17,  2,  x,  9,  p.  149, 
165;  Falsus  Asconius  in  error,  Ferrat  ep. 
x,  10. 

11  Cic.  in  Verr.  2,  1,  9 ; Walter  Get.  d. 
R.  R.  § 8x1,  n.  37,  inveighs  against  the 
pseudo  Asconius. 

13  Ferrat  epist  1,  9. 


Receptio 
nominis  and 
rime  fixed  for 
trial. 
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Laudatore*.  patrons  retained  in  that  behalf,  nor  were  written  andverbal  wit- 
nesses to  character,  termed  laudatores , as  in  England,  unusual,1 * * 
Limitation  of  the  received  number  of  which  appears  to  have  been;  ten ; but  cm 
the  number  of  account  of  the  abusive  extent  to  which  this  was  carried,  the 
number  of  the  patroni  was  limited  by  the  lex  Pompeia ,*  and  still 
the  leges  Julia  further  by  the  lex  Julia.*  The  laudatores , who  were  often  sent 
Lex  Pom^  fr°m  t*le  municipalities,  were  entirely  forbidden  by  Pompey,4  who 
forbids°iauda-  al*o  found  it  necessaiy  to  check 5 * the  prolixity  of  orators,  who 
tores  to  be  sent  often  spoke  for  several  consecutive  days,  and  mis  limitation  coo- 
from  the  pro-  turned  to  the  latest  ages,  with  the  slight  difference  of  the  rime 
Prolixity  of  assigned  to  each  orator  being  measured  out  to  him  by  the  hour* 
speeches  re-  glass.0  This  system  succedes  very  well  in  the  United  States  of 
*****  America. 


Evidence* 

At  whet  point 
of  the  case 
adduced. 

Discretion  In 
the  prosecutor 
as  to  the  period 
of  examining 
the  witnesses 

taken  away  by 
Pompcv ; his 
regulations  for 
the  practice  of 
the  courts  of 
penal  jurisdic- 
tion permanent. 


Where  no 
course  is  ea* 
pressly  pre- 
scribed, orators 
had  discretion. 


§ 2456. 


The  proofs  were  originally  adduced  in  such  a manner  that  the 
witnesses  could  be  produced  and  examined  after  the  speeches  for  the 
prosecution  and  defense,  but  before  the  second  indictment  was 
preferred,  where  a comperendinatio  was  admissible.7 

The  prosecutor  was  nevertheless  at  liberty  to  make  use  of  them 
at  once,  either  in  such  a manner  as  to  enable  him  to  bring  ail  Us 
points  of  accusation  together  in  one  set  speech,  and  then,  atits 
close,  examine  his  witnesses  in  support  of  diem^  or  so  a»  to 
prove  each  point  as  he  went  on.8 

The  two  laws  of  Pompey,  however,  effected  a change  in  this; 
for  according  to  them  the  witnesses  must  be  first  examined  before 
all  the  judices  belonging  to  the  quxstio,  and  their  depositions  taken 
down,  and  then  eight  jurymen  ballotted  out,  before  whom  the 
orations  were  then  held.»  This  practice  cannot,  however,  be  sad 
to  have  been  constant,  or  invariable,  since  we  often  find  the  wit- 
nesses being  examined,  as  in  old  times,  before  the  J^rrfiV,  nor  is 
it  improbable  that  this  deviation  is  properly  ascriba&le  to  the&r 
Julia  5 10  hence,  it  may  be  presumed  that  the  orators  were  at  liberty 
to  do  pretty  much  as  they  chose  in  ordinary  suits,  where  neither 
course  was  expressly  prescribed.11 


1 Cic.  in  Vcrr.  5,  aa ; Ascon.  in 
Scaurian  2,  p.  28,  Orell.  It  it  difficult  to 
mo  the  object  of  witnesses  to  character,  for 
they  only  prove  that  if . formerly  held 
respectable  it  was  so  under  a false  impres- 
sion, thus  adding  imposition  to  crime. 

* Dio  Cask  40,  52;  Dialog,  de  caus. 
corrupt.  elo<j.  38. 

* Ascon.  in  arg.  Scaur,  p.  20,  Orell. 

4 Dio  Cm  40,  52,  55;  Plot.  Pompei 

55  ; Cat.  men.  48. 

* Ascon.  in  arg.  Com.  et  MU.  p.  62, 40, 

Orell. ; Dio  Caas.  40,  31;  Cio.  Brut.  94 ; 

dialog,  de  caus.  corr.  eloq.  38. 


• Plin.  cp.  2,  11,  4,  o,  6,  a ; Dio  Caa 
71,  6,  76,  17 ; Apulei  Metam,  p.  177  W 
p.455  b,  Oudend.;  Joan  Lyd.  de  mag.  h 
14,  16,  or  Clepsydron  water  glask 

7 Cic.  pro  Flacc.  10  ; Verr.  a,  72. 

• Cit.  in  Verr.  r,  x8  (Ascon.)  p.  IJJ, 
Orell. 

9 Ascon.  in  arg.  MIL  p.  37,  40,  Orel. 

19  Quintii.  Inst.  orat.  5,  7,  $ 25 ; PS®- 

ep.  a,  11.4,9.  , . 

11  QurntU.  L c.  St  7t$  lth*h***> 
4»  § 4*5- 
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§ 2457- 

The  summoning  of  witnesses  was  done  by  the  parties  who 
required  it,  either  petitorily,  when  the  witness  was  ready  and 
willing  to  appear,  or  when  otherwise  by  denunciatio  sub  poena  on 
the  part  of  the  presiding  judge ; which  latter  was,  however,  the 
exclusive  right  of  the  prosecutor.1 

The  law  introduced,  however,  many  limitations  with  respect  to 
witnesses,  either  as  to  the  number,*  or  as  to  the  personality. 
Firstly,  there  were  certain  persons  who  could  not  be  adduced  as 
witnesses,  or  were  not  compelled  to  give  evidence.*  The  wit- 
nesses were  called  by  the  crier  of  the  court  at  the  proper  time, 
and  in  the  required  order,4  then  sworn,5  examined  publicly  by 
the  prosecutor,  and  cross  examined  by  the  defendent,6  in  which  a 
great  deal  depended  upon  the  acuteness  and  dexterity  of  the  respec- 
tive patrons  \7  but  there  is  no  trace  of  examination  by  the  judge, 
until  the  older  practice  became  corrupted.8 

The  evidence  was  taken  down  in  the  form  of  a deposition,  and 
filed  for  the  information  of  the  court.9  In  addition  to  oral  testi- 
mony, written  evidence  was  allowed  to  be  adduced  by  the  parties,10 
but  a less  degree  of  weight  was  attached  to  it.11 

The  documents  of  public  authority  required  to  be  deposited  in 
the  office  of  the  court  three  days  before  trial,  to  guard  against  falsi- 
fication,12 those  of  private  authoriy  might  be  adduced  during  the 
suit.15  Lastly,  torture  was  allowed  as  against  slaves,  in  order  to 
make  them  divulge  the  fact  of  their  being  the  instigators,  or  parti- 
cipes criminis ; 14  when,  however,  the  slave  was  the  property  of 
another,  the  prosecutor  was  bound  to  give  security  to  his  master, 

. to  compensate  him  for  any  damage  which  might  accrue  to  him  in 
case  of  innocence  being  proved  ;15  but  no  slave  could  be  put  to  the 
torture  as  against  his  master,16  except  by  the  old  law,  on  an  in- 


* QuintiL  1.  c.  5,  7,  4 9 ; Plio.  ep.  3,  9, 
5»  *0,  6»  5 5 Cic.  in  Vcrr.  a,  16. 

* Fr.  1,  Senril.  ia ; Val.  Max.  8,  I, 
a bool.  10 ; Lex  (MamiCa)  agrar.  Gaii  Ces. 

Si  P"  *.§*• 

9 Lex  Aci)ia  repet.  a (Haubold  mon. 
p.  74)  ; Coilat.  LL.  Mot.  9,  a,  3 j P.  ?a, 
5»  3»  $ 51  M.  4,  5, 13, 18. 

4 Cic.  in  Verr.  a,  J,  7,  2,  30,  where 
he  speakf  of  citare  testes. 

* Id.  7a;  Quintii.  5,  7,  4 5,  3a  j C.  4, 
40,  9,  pr. 

* Cic.  pro  Flacc.  10 ; (Ascon.)  in  Verr. 
a,  1,  ii,  p.  165,  Orcll.j  Ascon.  in  arg. 
Milon,  p.  41,  Orell. 

7 Quintii.  1.  c.  j,  7,  j,  9.**,  »6-31. 

* p-  **>  $1  3»  k 3 J Apulei  apol.  p.  600, 
Oudend. 


VOL.  III. 


9 Cic.  pro  Cluent.  a3,  60  j in  Verr.  a, 
h 31»  33- 

l®  Quintii.  5,  7,  § i,  a,  aj,  3a  5 Escher 
de  test.  rat.  6. 

" S’  j.%  3*4- 

19  Cic. pro  Flacc.  9,  § 2331-1,  h.  op. 

19  Cic.  in  Verr.  a,  i,  31,  33,  38,  a, 
76,  77 1 pro  Frontei  4}  Apulei  apolog.  p. 
543»  5^3»  Oudend. 3 Quintii.  5,  5. 

” Cic.  orat.  pr.  34 3 pio  Sylla  28  j pro 
Rose.  Amer.  41,  41;  pro  Cluent.  £35 
Quintii.  5,  4. 

19  Paul.  R.  S.  5,  16,  4 3 5 P.  48,  18, 
6,  pr.  j P.  48,  5,  »7.  F-  % »-5*  »5 5 u 
18 » C.  9,9,3  i C.  9,  46,  6. 

19  Cic.  pro  rege  Deiot.  1 3 Pto  Cass. 
55,  5i  Tac.  An.  *»  3°,  3,  67 ; VopiK. 
Tac.  9 i Paul.  R.  S.  5,  16,  ^ 5-9 ; P.  48, 
«8,  1,  i 7-16  i M.  *,  3- 

4 » 
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quisition  of  religious  incest,1 *  ^vhich  was  extended  at  a later  period 
to  adultery,8  frauds  on  the  public  revenue,3  and  treason,4  but  not 
in  respect  of  incest,  in  the  usual  signification  of  the  term.5 

Under  the  emperors,  the  torture  of  freemen  was  allowed,  not 
only  of  the  witnesses,  but  also  of  the  defendent,6  if  not  persons  of 
rank,  such  as  senators,7  decurions,8  or  soldiers,9  except  in  cases  of 
treason,10  and  under  certain  circumstances,  where  the  practice  of 
magic  and  witchcraft  was  in  issue  ; 11  no  great  weight  was,  however, 
attached  to  evidence  procured  by  such  means,  nor  was  it  in  any 
case  admissible,  except  in  confirmation,  where  a strong  presump- 
tion already  existed,18  it  must,  too,  be  used  with  circumspection 
and  moderation.13  The  torture  was  applied  out  of  court14  by  die 
assistants  of  the  executioner,  under  the  superintendence  of  an 
officer  of  the  court,  and  at  a later  period  of  the  common 
tortenses,' 5 the  declarations  of  the  person  tortured  were  taken 
down  in  writing,  to  be  used  in  the  court ; but  confession  by  die 
defendent  was  not  indispensable  to  condemnation  where  other 
evidence  sufficed.16 


§ 2458. 

On  the  procedings  being  brought  to  a close,  the  crier  an- 
nounced the  circumstance,  and  the  judices  were  told  to  consider 
their  verdict  j17  and  here  is  a notable  difference  between  the  Roman 
and  English  practice,  that  English  jurymen  are  judges  of  fact  only 
— Roman  judges  were  so  of  both  fact  and  law.  This  is  easily 
explained  : the  Roman  judices  in  a quastio  represented  the  popuks 
before  whom  trials  had  theretofore  been  had,  and  that  body  was 
judge  of  law  and  of  fact,  because  they  practically  passed  a special 
law  in  every  prosecution,  and  w'e  have  seen  there  was  no  difference 
in  the  mode  of  voting  at  a trial,  and  on  a law $ now  English  jury- 
men were  originally  not  judices , but  testes,  and  must  be  always 
taken  de  vicine  to,  or  de  corpore  comitatus,  because  they  were  presumed 
to  judge  of  their  own  knowledge ; this  is  now  changed,  the  jury- 
man is  not  allowed  to  import  his  own  knowledge,  ana  if  supposed 
to  possess  it,  may  be,  and  is,  at  once  challenged  by  the  prisoner. 


1 Cic.  orat.  pr.  34  j pro  Mil.  22. 

* Coll.  LL.  Mos.  4,  ix  $ C.  9,  9,  3,  6, 
$2  5 P.  48,  18,  17  : hence  slaves  could 
not  be  manumitted  during  the  two  months 
allowed  the  husband  or  father  to  prosecute, 
t)  »4*S.  h.  op. ; P.  40,  1,  I»,  13  j C.  9, 

9.  3»  3*- 

* C.  9,  41,  I. 

4 C.  9,  *,  6.  $ 1 ; Id.  7,  $ i. 

* p-  4*»  5.  39.  M J P-  4*,  J®*  4.  5- 

* P.  48,  18,  i,  $ 9,  xo  j Id.  15. 

7 C.  Th.  9,  35,  i,  3 ; Amm.  Marc. 

28,  1,  24. 

•C.  9,  41,  11,  16. 

* P.  49,  16,  3,  S 1 j C.  9,  41,  8,  pr. 


10  Paul.  R.  S.  5,  29,  § 2 } P.  48,  iS» 
10,  § 1 $ C.  9,  8,  4 ; Amm.  Marc,  sf, 
1,  10,  XI. 

11  C.  9, 18,  7. 

19  Paul.  R.S.  <,  14,  § x 

pr.  § 1 ; Id.  10,  § 4 ; Id. 

9>4i.  3»M*-  , . 

19  P.  48,  18,  1,  § 23,  24,  25 ; IL  h 
10,  § 3,  5. 

14  Cic.  pro  Mil.  22. 

14  Cic.  pro  Sylla  28 ; 
magistr.  3,  8,  18  ; Acta  S 
14  C.  9,  47,  16.  . 

17  Cic.  in  Verr.  2,  30 ; (Ascon.) 
Verr.  1,  18,  p.  152,  Orel! 


18,  § i,»i  & 


Joan  Lyd.  & 
. Claud.  1-5. 
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The  juryman  is  therefore  sworn  in  this  form,  cc  You  shall  well 
and  truly  try,  and  true  deliverance  make,  between  our 
Sovereign  Lady  the  Queen  and  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a true  verdict  give,  according 
to  the  evidence , so  help  you  God.” 

Thus  the  English  juryman  is,  as  at  present  constituted,  a man 
who  gives  his  opinion  upon  the  evidence  of  others , in  the  same  way  as 
a skilled  witness  does  upon  any  question  of  foreign  law,  medicine, 
chemistry,  machinery,  or  other  sciences  and  arts ; for  this  pur- 
pose English  jurymen  are  unfitted,  by  reason  of  the  inferiority  of 
their  class  and  education,  for  although  any  man  is  capable  as  a 
witness,  of  deposing  to  what  he  has  seen  or  heard,  he  is  not 
necessarily  competent  to  judge  of  nice  questions  of  conflicting 
evidence ; hence  the  frequency  of  what  are  called  perverse  ver- 
dicts, hence  the  bread  of  the  advocate  engaged  in  reversing  them 
(for  there  is  nearly  always  a remedy  of  this  sort),  and  the  ruin  of 
the  client,  who  alone  suffers  by  their  incapacity ; yet  the  system 
is  retained,  although  it  is  generally  acknowledged  that  more  sub- 
stantial justice  is  done  in  a court  of  equity,  where  the  judge  deals 
with  both  law  and  feet,  and  that  evidence  of  facts  is  better  dealt 
with  by  a judge  of  the  inferior  courts,  than  by  even  a special 
jury,  the  public  indeed  appear  to  be  of  this  opinion.  Yet  the  jury 
is  so  useful  a medium  for  diverting  the  responsibility  and  odium 
from  the  judge,  that  the  institution  should  be  retained,  but  there 
should  be,  as  at  Rome,  a qualification  of  letters  and  rank ; it  often 
reouires  more  judgment  to  deal  with  facts  than  with  law. 

Roman  judices  were  taken  from  an  album , or  panel,  formed,  as 
we  have  seen,  from  the  senatorial  and  equestrian  classes,  a rank 
corresponding  at  that  period  to  peers,  and  perhaps  to  the  com- 
mons of  Great  Britain,  with  this  important  difference,  that  the 
basis  of  the  education  of  these  classes  was  legal ; we  {nay»  there- 
fore, safely  conclude  that  they  were,  under  the  direptton  of  their 
legal  president,  far  better  judges  of  law  and  fact  than  oyr  yeomen 
and  tradesmen  are  of  facts  only.  But  to  return  to  the  Roman 
judices . 

The  judices  had  authority,  according  to  the  opinion  of  the 
majority  of  them,  to  pronounce  a verdict  of  acquittal  or  of  con- 
viction, as  they  might  think  proper  \ but  if  the  matter  did  not 
appear  sufficiently  clear,  they  prayed  an  ampluxtio , or  adjournment, 
in  which  case  the  matter  was  again  brought  before  them.1 

The  lex  Servilia  repetundarum , which  introduced  a comperendi- 
natio in  such  suits,  forbade  a verdict  ampliationis.*  The  voting 
was  in  secret,  but  the  lex  Cornelia  gave  the  defendent  the  option 
of  insisting  upon  a secret  or  open  verdict,  in  which  latter  case  it 


Their  oath. 


Objection  to 
them  at  a class, 
on  the  ground 
of  want  of 
education. 


Courts  of  equit/ 
do  without 
juries. 


Institution 
should  be  re- 
tained; but 
rank  and  edu- 
cation be 
required. 
Parallel  of 
Roman  juries. 


Judices  pro- 
nounce their 
verdict  by 
majority. 
Ampliatio. 

Comperendi- 

natio. 

Verdict  open  or 
secret. 


1 Cic.  in  Verr.  2,  1,  9,  examples  of 
ampliatio ; Liv.  4,  3,  2 ; Val.  Max.  8,  1, 
11 ; Cic.  Unit.  22 ; in  Verr.  2,  1,  9. 

* Cic.  in  Verr.  2,  1,9;  Walter  1.  c. 


§ 813,  $*84*  thinks  Klenze  wrong  in 
supposing  .N*  L.  (non  liquet) ; in  other 
cases  the  verdict  of  ampliatio  was  admis- 
sible, Cic.  pro  Cluent.  27  (28). 
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Mode  of  ballot,  was  effected  in  a certain  order,  settled  by  lot ; but  this  law  does 
infr  not  appear  to  have  remained  long  in  usei1 * *  The  secret  voting 

was  performed  by  each  judex  or  juryman  holding  a tablet  covered 
with  wax,*  which  he  inscribed  with  one  of  three  marks  in  letters, 
A . for  absolvo^  C,  for  condemnoy  N.  L.  for  non  liquefy 1 and  threw 
into  the  balloting  box,  or  umay  sitella , not  a basket,  cisfety  as 
used  in  the  comitioy  covering  the  letter  with  his  finger,  Mid  having 
his  arm  naked.4 * * 

Since  the  passing  of  the  lex  Aureliay  it  is  supposed,  or  pettaps 
in  conformity  with  the  provisions  of  the  lex  Fusiay  a.u.c.  695/ 
that  each  of  the  three  decuria  of  judices  voted  in  a separate  uxnf 
and  that  the  votes  of  the  three  were  added  together.7  No  dis- 
cussion was  permitted  at  the  time  of  delivering  the  verdict.8 * * 

The  ballot  completed,  the  praetor  drew  the  voting  tablets  one 
by  one  out  of  the  ballot  box,  read  each  aloud,  and  delivered  it 
to  the  judex  standing  next  to  him;  a tablet  without  anv  mall 
on  it  was,  by  the  lex  Serviliay  a convicting  vote,?  for  this  kw 
admitted  no  ampliatio ; equality  of  votes  operated  acquittal:* 
Where  conviction  involved  pecuniary  indemnity,  the  judices  did 
not  separate  in  order  to  adjudicate  on  the  litis  astimatioy  in  their 
second  and  incidental  capacity  of  recuperatores , or  assessors.11 


LexFusU. 


Counting  out 
the  votes. 


Lex  Servilia 
allowed  no 


§ *459- 


Mode  of  trial  in 
the  provinces. 

Restricted 
power  of  the 
provincial  con- 
silium. 


The  asttssorium. 


The  same  form,  as  that  herebefore  described,  was  used  before 
the  pnetor  in  the  provinces,  and  the  indictment  preferred  in  fike 
manner  before  the  consiliumy  taken  from  the  conventnsy  with  the 
only  difference,  that  the  praetor,  and  not  the  judicesy  delivered 
judgment ; nevertheless,  in  such  a way  as  to  be  always  according 
to  die  opinion  of  the  majority  ;,e  and  the  same  practice  was  ob- 
served under  the  emperors,  by  the  Prafecti  urbi  and  lieuteneats, 
where  the  assessorium  was  equivalent  to  the  consilium .M 


§ 2460. 

Prosecutions  Before  the  Senate,  the  prosecution  and  defense  were  also  coo- 

before  the  ducted,  the  witnesses  examined  in  the  same  manner,  and  then  the 
Semite.  1 1 


1 CSc.  pro  Cluent.  58  ; pro  FUcco  39. 

* Cic.  divin.  7$  pro  Cluent.  58;  pro 
FUcco  39. 

* (A scon.)  in  Liv.  7 ; in  Venr.  1,  1,  9, 
p.  108,  Orell. 

4 Fr.  1 ; Servii.  13  ; Appian.  de  bell, 

civ.  3,  95,  4,  27  ; vide  coins  of  tbit  date 

of  the  gens  Cassia,  Wunder  var.  lect 

p.  164;  Cic.  ad  Quint  fr.  a,  6;  in  Vatin. 

14 ; Walter  1.  c.  § 813,  n.  88. 

1 Cic.  pro  Flacco  6 ; Schol.  Bob.  p.  235, 

Orell. ; Dio  Cass.  38,  8. 


• Cic.  ad  Quint  fir.  t,  6;  Ascoa.  fa 
Scaur,  ft,  p.  30 ; in  Mil.  35,  p.  $3,  OreDL. 

7 Cic.  ad  fam.  8,  8 ; ad  Quint  Sr.  *,  16; 
§ 300,  sq.  h.  op. 

• Fr.  1 ; Servi  1.  ift. 

• Id.  13. 

10  Cic.  ad  fam.  8,  8 ; pro  Cluent  17. 

11  § 2321,  h.  op. 

19  Cic.  in  Verr.  2,  1,  29,  30,  ft,  29,  30. 
19  Apulei  apolog.  p.  377,  ed.  Oudend. ; 
Acta  S.  Pionii  20  j Acta  pro  coos.  8; 
Cyprian]  4. 
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opinions  as  to  conviction  or  acquittal  collected  and  reduced  to  a 
definite  verdict.1 


§ 2461. 

Since  the  decay  of  the  older  quastiones^  the  preceding  was  Procedingi  ex- 
always  extra  ordinem ;§ * *  notwithstanding  which,  the  old  form  of  ordinem, 
the  indictment  by  inscriptio  and  libellus  accusationis  was  preserved  Inscriptio 
as  the  basis;*  the  only  exception  introduced  was  by  a rescript  of  KWh»  tccu- 
Antoninus,  which  permitted  the  judge  to  receive  a simple  verbal  **  0 
indictment  in  the  crimen  Falsif  a deviation  from  the  general  prac- 
tice which  was  confirmed  by  Constantine;5  but  which  was  abro- 
gated immediately  afterwards,6  restored  by  Gratian,7  and  again 
abrogated  by  Justinian.8  Notwithstanding  which,  in  some  cases, 
the  formality  of  accusation  by  inscriptio  was  exceptionally  dis- 
pensed with  in  favor  of  a simple  oral  deposition  filed  m die  Inscriptio  «ome- 
court  ;9  for  instance,  in  cases  where  women  were,  by  way  of  dl^di,pcMcd 
exception,  admitted  to  prosecute,  and  in  favor  of  the  husband  m 
prosecuting  for  adultery.10 


§ 2462. 

After  indictment  the  judge  issued  the  order  to  bring  up  the  de-  Offerto  Mag 
fendent,11  and  the  Commentariensis  executed  the  order  by  his  subor- 
dinate  officers,12  who  brought  the  defendent  into  court*1*  and  took  ^ntencT^  the 
the  depositions  with  the  assistance  of  his  clerks.14  The  court  was,  hBtrwnentariua. 
as  a general  rule,  open  to  all,15  except  that  the  judge  retired  behind 
the  velum  to  draw  up  the  sentence,16  which  was  written  down  and 
read  off  from  the  tablet,  and  engrossed  by  the  instr ument arius* 


§ 2463- 

The  placing  prosecutions  in  the  hands  of  the  citizens  rendered  Regulations 
several  regulations  necessanr  which  they  would  not  otherwise  have 
been  so;  and  consequently,  many  persons  were  excluded  from  Jlfbu/prSecu- 

don. 


*T«c.  An.  *,  *9,  30,  3,  17,  *3, 49, 
30,  51, 68,  6a,  4, 10,  30, 11,4*  *4»  4*> 
49»  »S.  *°>  «P*  *»  “»  **»  3>  9»  4» 

9»  5»  *°>  <»  «°* 

P • 48,  1»  8 ; P.  48, 19,  1,  § 3. 

* P.  4*» *»  3»  PM  W-  75  C.  9,45,  ij 
C.9,  1,3}  C.Th.  9,  1,  5, 9 ; C.  9, 3,  *> 
C.  9,  a,  16,  17. 

4 C.  Th.  9,  19,  a. 

• C.  Th.  9,  19,  a. 

« C.  Th.  9,  1,  5. 

’C.Th.9,  19,4. 

8 C.  Th.  ft.  a,  4.  adopted  into  the 
Codex ; C.  9,  aa,  aa,  13. 

8 C.  9,  a,  8. 


10  C.  9, 1,  ia  j a 9,  9,  30. 

11  C-  9,  3,  3 ; C.  9, 46,  7. 

u Joan  Lydus  de  magiitr.  3,  rS. 

18  Act.  S.  Claud.  1-5 ; S.  Marcell.  3 ; 
S.  Crispins  j. 

14  Astor,  episc.  de  martyr.  S.  Eophemise 
3 : Acta  S.  rionii  8.9;  S.  Crispin»  a. 

“ C.  Th.  i,  16,  9. 

18  BaseGi  M.  ep.  79;  ad  Eustathium, 
Acta  S.  Eupli.  1,  3.  The  evidence  of 
< these  authors  may  be  relied  upon  wheifc 
they  have  no  object  in  firisiiying  the  truth. 
Walter  1.  c.  is  the  first  who  has  used  them 
to  any  extent. 
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Excepted  per- 
sons. 


Delation  of 
ambitus  worked 
pardon. 


Lex  Remmia 
suppression  of 
calumny. 

Sdgmadsatio  jbr 
calumny. 


In  treason*  tor- 
ture admissible. 


Calumnious  pro- 
secution. 


the  right  of  prosecution  on  account  of  age,  sex,  social  position, 
deficiency  in  civil  status,  or  of  property.1 

The  law  of  respect,  or  pietas , forbade  slaves  to  accuse  their 
masters,  although  this  was  permitted  under  the  emperors.2  Freed- 
men  could  not  bring  capital  indictments  against  their  patrons,* 
with  the  general  exception  in  favor  of  treason.4  Furthermore,  no 
man  was  allowed  to  bring  two  indictments  at  the  same  time  and 
if  himself  under  indictment,  but  one  of  a grave  description.* 

The  successful  issue  of  an  impeachment  for  ambitus  was  con- 
sidered so  great  a service  to  the  State,  even  under  the  republic,  as  to 
intitule  the  accuser  to  pardon,  and  was,  at  a later  period,7  rewarded 
in  addition;  on  the  other  hand,  time  every  pains  was  taken  to 
check  malicious  prosecutions,  one  of  which  was  the  juramentum 
calumnia  tendered  to  the  prosecutor,8  in  addition  to  which  the  Use 
Remmia , the  age  of  which  is  unknown,  condemned  those  who  had 
been  convicted  of  calumny  in  a criminal  suit  to  certain  penalties,* 
among  others,  to  branding  on  the  forehead  with  the  letter  K 
but  Trajan  contrived  the  crafty  artifice  of  condemning  such  per- 
sons to  the  penalty  which  would  have  been  pronounced  against 
the  defendent  had  he  been  convicted;11  and  this  came  to  be 
looked  upon  in  the  light  of  a condition  and  obligation  precedent, 
to  the  subscription  of  the  libell  of  prosecution.12 

In  addition  to  this,  in  cases  of  calumny  on  impeachments  of 
treason,  the  defendent  was  to  be  tortured,  with  a view  to  the  di*- 
covery  of  his  principal.13 

A calumnious  prosecution  for  an  offense  cognizable  extra 
ordinem , subjected  the  prosecutor  to  punishment  extra  ordinem  ;u 
but  it  must  not  be  supposed  that  every  indictment  that  failed  m 
proof  was  held  to  be  a calumnia ,15  that  was  a question  for  die 
court,16  for  it  was  not  a judicium  publicum;11  there  were,  however, 
some  prosecutions  exempted  from  the  risque  of  punishment.18 


1 Cic.  pro  Cluent.  43 ; P.  48,  2,  x,  2, 
4i  8»  9>  xo,  xi,  pr.  { Coll.  LLt  Moi< 4, 5 ! 
C.  9,  1,  5,  8, 9,  12. 

• Plin.  paneg.  42  ; Capitol.  Pertb.  9 ; 
Paul.  R.  S.  5,  13,  § 3;  P.  28,  18,  1, 
§ x6 ; Const.  Edict,  de  ace  us.  (Sax.  Zeitsch. 
9»  6o*  74)  J C.  Th.  9,  5,  x»  § 1 ; C.  Th. 
9,  6,  2,  3 ; a 9,  I,  20}  C.  xo,  xx,  6. 

*C.  Th.  9,  9,  1,4;  C.  9|  x,  21. 

4 P.  48, 4,  7,  pr.  $ x,  2. 

• P.  48,  2,  8,  12,  § 2. 

• C.  9,  x,  x,  19. 

‘Tic.  An.  4,  20,  305  Suet.  Tib.  61; 
Dio  Cass.  38,  14 ; Joseph.  Ant.  Jud.  19,  i, 
16  ; C.  9,  8,  5,  § 7 ; C.  9,  24,  2. 

8 Fr.  1 } Senril.  8 ; Cic.  ad  fam.  8,  8, 
§ 3 ; A scon,  in  Cornel,  p.  64,  Orell. 

9 Cic.  pro  Rose.  Amer.  19  ; Schol. 
Gronov.  p.  432,  Orell. ; P.  48,  16,  x,  pr. 
$ 1.*;  P-  **>  St  '3- 


10  Cic.  pro  Rose.  Amer.  20 ; Schol. 
GrOnor.  1.  c. 

11  Plin.  panegr.  35 ; contra  Geih.  crifik. 

*94»  579-  „ ^ 

18  P.  48,  2,  7,  pr. ; C.  Th.  o,  1,  9,  xx, 
14,  xo  ; C.  9,  2,  17  ; Symmach  ep.  10,70. 

18  Const.  Edict  de  accua.  (Sax.  Zeitsch. 
9»  65),  who  thinks  that  C.  Th.  9,  5,  x, 
pr.,  C.  9,  8,  3,  requires  amendment. 

14  P.  48,  16,  i,  § 3 ; Pani.  R.  S.  i,  ft 
$ *>  5>  3.%  >»• 

“ P-  4*.  *6>  1.  $ 3-S ; C.  6, 46,  3. 

18  Ascon.  in  Scaur,  in  fin.  p.  30,  Orell.;  # 
C.  o,  46,  x. 

" P*  *3>  43*  $ xx  ; P.  3,  2,  t, 4s 

§ 4. 

48  P . 48,  16,  15»  § 2 ; C.  9, 46,  2,  § 4 ; 
Coll.  LL.  Mos.  4,4;  P.  4,4,  37*$  x; 
P.48,  5,  14,  § 3;  Id.  30,  pr. 
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§ 2464. 

Whoever  brought  an  indictment  was  under  an  obligation  to 
prosecute  effectively  to  conviction,  to  which  end  security  was 
required  j1  the  prosecutor  was  even  arrested  in  like  manner  as  the 
defendent,2  if  not  protected  by  his  rank ; and  if  guilty  of  a ter- 
giversatio , by  relinquishing  the  prosecution  of  his  own  motion,  he 
was  punishable  under  the  Sctm.  Turpillianumf  passed  under  Nero, 
a.d.  161  ;4  hence  the  only  way  of  retiring  from  a criminal  prose- 
cution was  by  praying  an  abolitio , which  was  equivalent  to  enter- 
ing a nolo  prosequi  in  England,5  which  could,  as  a general  rule,  only 
be  granted  with  consent  of  the  defendent,  and  not  always  even 
then.6 

The  suit  abated,  however,  with  the  death  or  hindrance  of  the 
prosecutor;  but  the  defendent  could  also  move  to  enter  an 
abolitio  :7  in  some  cases  also  of  public  rejoicing  a general  amnesty 
issued  ;8  this,  however,  chiefly  had  reference  to  the  prosecutor, 
who,  notwithstanding  such  general  abolitio , had  thirty  days  to 
move  to  resume  the  prosecution,  after  which,  his  right  of  suit  was 

fone.9  In  order  to  check  the  pravaricatio  of  the  prosecutor,10  the 
'ctm.  Turpillianum  enacted  the  same  punishment  for  this  offense 
as  for  the  crime  of  calumny,11  which  was  retained  in  most  cases  in 
the  later  law,12 

Magistrates  could  not  be  impeached,  in  consideration  of  the 
respect  due  to  their  public  character,  so  long  as  they  remained  in 
office;  hence  criminal  procedings  must  be  deferred  until  its  ex- 
piry,13 except,  indeed,  they  were  willing  to  consent  to  the  prosecu- 
tion being  instituted,14  or  resigned  their  office,15  or  were  compelled 
to  do  so  under  urgent  circumstances.16 

In  the  year  b.c.  20,  the  practice  of  indicting  slaves  by  the 
ordinary  form17  of  inscriptio , was  introduced.18 

All  indictments  must,  without  exception,  be  prosecuted  and  de- 
fended in  person.1?  The  defendent  was  originally  only  arrested  in 


c-  9»  *t  3 » C-9,1, 

x,a. 

* C.’9,  a,  17;  C.  9,  3,  a. 

8 P-  3*>  *»  14»  $ * » P-  4*»  *6>  *»  § 

7,  9,  10;  Id.  7,$  s;  Id.  15, § 1;  C.  0, 
45»  * 5 P-  47»  *5»  3»  b 3 » C.  9,  1,  3 J C. 
*• 

4 Tie.  An.  14, 41. 

* Pini.  R.  S.  5,  17,  § 1 ; P.  48,  16,  I, 
$ 8;  Id.  10,  pr.j  C.  9»  42,  x ; C.  9, 
9,  16. 

* P.  48, 16,  18,  $ 1,  2 ; C.  Th.  9,  37, 

*»3.4»  C.  9,4*,  3-  „ 

T P.  4».  *8»  pf- ; P-  4*»  *>  3»  $ 4- 

* P.  48,  16,  8, 9, 11,  17. 

* P*»L  R-  S.  5, 17,  $ * ; P.  4*»  «6»  7» 
§ 1 ; Id.  10»  § x ; Id.  ij,  § 6. 

" P*  4*>  »6»  »*§  *1  6 5 P-  47»  >5»  »• 


11  Tie.  An.  14,  41. 

14  P.  47,  IJ,  x,  4,  6 ; P.  3,  x,  1, 4, 
l4j  P"  *3» *» 43»  § " i P*4*»*»4- 

15  Diony».  10,  30,  jo;  Fr.  15  Scrril. 
3;  Cic.  de  fin.  xo  ; Dio  Cast.  55,  10; 
Tac.  An.  13,  44;  P.  48,  a,  ia,  pr. ; P. 
489  5»  38»  $ xo;  the  case  mentioned  by 
Val.  Max.  6,  1,  7,  waa  an  unusual  one. 

14  Liv.  43,  16. 

14  Liv.  o,  a6  ; Dio  Cass.  57,  ax. 

14  Cic.  in  Catil.  39  6 ; Dio  Cass.  599  23, 
60,  is- 

11  P.  48,  a,  xa,  § 3,  4. 

14  C.  9,  x,  145  C.  9,  a,  a,  13. 

19  Paul.  R.  S,  5,  16,  $ 11 ; P.  489  1, 
13,  § 1 ; P.  49,  9,  x ; C.  9,  a,  3 ; for  an 
exception,  see  C.  9,  35,  xx ; 1. 4,  4,  § xo. 


Obligation  to 
prosecute  to 
conviction. 
Security  re- 
quired. 
Tergiversatio. 

Sctm.  Tur- 
pillianum. 

Abolitio  and 
nolo  prosequi. 


Abatement  of 
suit  by  death  of 
prosecutor. 
General  am- 
nesties. 


PrcVaricatio 
checked  by  the 
Sctm.  Tur- 
pillianum. 

Magistrates  not 
impeachable 
while  in  func- 
tion without  his 
consent. 


Slaves. 


Prosecution  and 
defense. 
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In  person. 


Arrest  before 
trial  in  the 
provinces. 


Triumviri  capi- 
tales in  Rome 
had  custody  of 
prisooca. 
Aitenrards  the 
comment»» 
riensis. 

Visitation  of 
gaols. 


Extraordinary 

Inquisitions. 


flagrant  or  manifest  cases,1  or  where  he  confessed  his  guilt,* 
security  was  ordinarily  sufficient,3  or  custody  in  the  house 
magistrate  without  other  personal  restraint ; but  at  a later  | 
personal  arrest  was  always  understood  in  the  order  to  bra 
with  the  privilege  of  a less  stringent  arrest  for  thirty  days»  1 
purpose  of  arranging  his  affairs.4 


§ 2465- 

In  cases  of  serious  and  manifest  crimes,  the  local  authc 
were  empowered  to  keep  in  arrest  a defendent  accused 
them,  but  were  under  the  obligation  of  forwarding  him  f 
to  the  imperial  lieutenent  with  their  report  ;6  this  custody 
forced  by  the  lieutenent  in  three  several  ways, — by  delivc 
the  prisoner  to  bail, — by  military  custody, — ana  by  imprisomi 
The  second  of  these  might  be  either  mitigated®  or  very  s 
occasionally  public  slaves  were  substituted  for  soldiers.10 
prisoner  was  not  laid  in  chains  in  prison,11  except  in  indid 
for  very  serious  offenses,  and  even  then  the  dictates  of  hut 
were  to  be  observed  ;w  but,  as  a matter  of  course,  these 
were  not  extended  to  those  who  confessed,  and  such  as  had 
convicted.1® 

The  superintendence  of  arrested  persons  was  confided  t®  1 
triumviri  catitales , who  executed  the  trust  by  the  slaves  under|~ 
control.14  in  the  provinces  this  was  the  duty  of  the  praetor,  s 
careful  kalendar  was  kept  of  the  prisoners.15  At  a later  perio 
Commentariensis  had  the  care  of  prisons,  with  his  subordir 
tecti ves  and  turnkeys.16 

His  duty  was  to  report  every  month  on  the  prisoners  in  < 
and  to  take  care  that  the  more  lenient  rules  of  the  prisons 
inforced,17  the  bishops  participating  in  the  supervision.18 


§ 2466. 

The  modes  of  prosecution  hereinbefore  described,  did 
however,  exclude  an  examination  and  punishment  of  crii 
the  State,  for  in  the  more  remote  ages,  inquisition  was  madq^ 


* - 


meuW 


1 Lit.  19,  19,  39,  17 ; Val.  Max.  6, 
i,  10 ; C k.  in  CatiL  t,  1»  i Suet  Nero 

* Cic.  Aet  14. 

* Festui  v.  Vadet,  Fr.  i,  ServU.  n. 

4 C.  Th.  9,  i,  1,  makes  an  exception. 

* C.  Th.  9,  a,  3,  6 : C.  9,  3,  a. 
•P-48,  3,6;  C.  Th.  9,  a,  5}  C.  1, 

55,  7 ; Acta  8.  Jacob.  4,  5,  9 ; 8.  Claud, 
z ; 8.  Felic.  3 ; S.  Didym.  1. 

7 P-  4*»  s.  »> ».  t*- ; H-  J.  4- 

* Act.  Apoet  »8,  16. 

9  St.  Ignat,  ad  Roman.  5;  Seneca  de 
tranquil,  i,  10 ; Symmach  ep.  10, 70. 


10  Plin.  ep.  xo,  30,  31. 

11  C.  9,  3,  a. 

19  Act.  S.  Felic.  4:  C.  o,  4,  1. 

" 4*.  1.  s;  r-  4*»  4. 4.  wft 

**»  3>  M T»  0*9»  3«»* 

" P.  i»  *,  *,  $ 30  5 Liv.  3*,  i 
Max.  5,4,7. 

M Cic.  in  Verr.  5,  57. 

16  C.  Th.  8,  15,  5,  I ii 
3, 8.  •«• 

^ C.  9,  4, 4,  5 ; C.  1, 4,  9. 
l#  C.  x,  4,  9,  ftft.  4 
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extraordinary  cases,  by  the  people  or  Senate,  as  to  the  participa- 
tion in  a crime  which  had  come  to  the  knowledge  of  either  the 
one  or  the  other.  In  such  cases  the  proceding  was  altogether 
irregular,  and  of  art  inquisitorial  nature ; rewards  were  promised 
to  informers;1  persons  were  arrested  on  suspicion;  citations  to 
appear  were  issued  ; examinations  took  place,  and  sentences  were 
pronounced  ;2  and  a like  power  was  granted  to  the  lieutenent  in 
the  provinces,  as  respected  evil  disposed  persons,  dangerous  to  the 
public  tranquillity,3  for  which  purpose  the  so  termed  Eirenarcha 
were  enjoined  to  lend  their  aid  ;4  and  this  is  asserted  to  have  been 
the  mode  of  proceding  used  against  Christians,  but  the  authorities 
are  not  conclusive  on  this  point.5 

Under  Indices , we  must  understand  participes  criminis , or 
c<  approvers,”  who  gave  notice  of  the  criminal  intent  of  the 
parties,  to  whom  immunity  from  punishment  was  promised  in 
certain  cases.6 

Quadruplatores  appear  to  have  been  those  to  whom  rewards 
out  of  the  property  of  the  convict  was  promised  ;7  but  this  is  a 
point  surrounded  with  considerable  obscurity. 


> § 2467- 

Under  the  later  emperors,  it  became  a settled  practice  to 
denounce  crimes  ex  officio ,8  and  to  obtain  information  respecting 
such  from  the  police  officers  stationed  at  various  points  through- 
out the  empire,9  and  called  Curiosi  and  Stationarii ; and  although 
no  inscriptio  was  in  such  cases  required,10  the  denuncians  was 
obliged  to  come  and  support  his  denunciation.11 


§ 2468. 

Lastly,  the  penal  procedure  used  in  less  serious  offenses  de- 
serves some  mention.  The  magistrate  required  a certain  juris- 
diction for  inforcing  his  authority,  and  the  preservation  of  the 
public  order ; consequently  he  was  allowed  to  punish  and  fine 
within  certain  limits,  proceding  in  a summary  manner  in  the 
same  way  as  a justice  of  peace  in  England,  and  causing  his  sen- 
tence to  be  inforced  by  distraint;18  a power  which  does  not  belong 
to  a justice  of  peace  in  England,  who  has  a more  summary 


1 Ur.  39,  14,  17 ; Dio.  Cass.  55,  27. 

4 Liv.  8,  18,  32,  26,  39»  *4» 

2$>  4X>  4°>  43- 

3 P.  1,  18,  3,  13  ; P.  48,  13»  4»  $ 2 i 

P.  4*,  3>  § 1 i p-  48»  l8«  22- 

4 P.  48,  3,  6,  pr. ; Epist.  cedes.  Smyr. 
d®  Martyr,  S.  Policarpi  6;  Act  S.  Try- 
phon 1* : these  somewhat  fabulous  accounts 
are,  however,  gravely  quoted  by  Walter 
L c.  § 821,  n.  296. 

* Act.  S.  Justin.  1,5;  S.  Pionli'  3,  20 ; 
S.  Tryphon.  1 ; S.  Cyprian  1,  2,  3 ; S. 
Jacob.  2 ; S.  Satumin.  2 ; Plin.  ep.  10, 
97»  9*- 

VOL.  III. 


6 (Ascon.)  in  divin.  11,  p.  114,  Orell. 

7 (Ascon.)  1.  c.  7 ; in  Verr.  2,  7,  p.  no, 
298;  Festus  v.  quadruplatores,  Geib.  L c. 
p.  104-107,  257,  533. 

8C.  9,2,7;  C.  9,  11,  1. 

9 C.  Th.  16,  2,  31 ; Walter  1.  c.  § 343, 
n.  56,  65 ; Curiosi  Leban.  in  Julian,  imp. 
necemp.  294*5,  ed  Morell.  S.  Aug.  ep. 
150,  160,  quoted  by  Walter  1.  c.  n.  214. 

»®C.  9,2,  7;  C.  9,4,  1;  C.  Th.  11, 
3d,  61 ; Symmach  ep.  10,  70. 

11  P.  48,  16,  6,  § 3 ; C.  12,  23,  1. 

l*  Lex  Quincti»  de  aquaeduct.  (Haubold 
mon.)  p.  175,  176. 
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remedy  by  imprisonment;  the  money  thus  realised  was 
to  the  fund  for  sacrifices.1 

Those  fines  which  were  formerly  enacted  against  certain 
were  recoverable  before  th^  praetor,  and  assessed  by  ret 
tores.* 

The  realization  was  effected  as  before,  by  distraint,3 
necessary,  by  immissio  in  bonaf  for  the  benefit  of  the  arari 
victims’  fund.5 

In  the  provinces,  the  praetor  had  open  instructions  to,4j 
cognizance  of,  examine  into,  and  punish  such  offenses.6 

In  like  manner,  such  small  matters  heard  before  the 
or  the  defensores , were  exempted  from  all  the  formalities 
inscriptio^  or  regular  prosecution.7 

§ 2469. 

Sentence,  where  there  was  no  appeal,  was  executed 
delay,®  by  order  of  the  Senate,  except  in  capital  cases,  in 
ten  days  must  elapse;?  and  in  cases  of  severe  sentences 
nounced  by  the  emperor  himself,  thirty  days.10 

Execution  was  originally  carried  out  by  the  quastores  pari 
who  answered  to  the  sheriff;  but  it  was  later  transferred 
them  to  the  triumviri , and  their  executioners,12  or  in  the 
illustres , to  a quaestor,  tribune,  or  praetor,  or  in  conformity  £ 
the  ancient  form,  to  a consul;13  and  at  a later  period  to  ^ 
president  of  the  soldiers,  who  acted  as  police ; or  to  the  pto 
populi.1*  Tf'. 

§ 2470.  . ’T-ty 

Without  the  capital,  a centurion  received  the  orders  In 
behalf  from  the  prases ; 15  but  at  a later  period,  it  was  part 
duty  of  the  commentariensis ,16  but  a lictor  executed  the 
sentence  of  decapitation  ;17  when,  however,  the  criminal  had  1 
condemned  to  an  ignominious  death,  he  was  delivered  ove 
the  common  executioner,  whose  occupation  was  held  to 
infamous,  that  he  was  not  permitted  to  dwell  in  the  city ; 18 

9 Dio  Cass.  57,  20;  Suet.  Tik.^ 

Tac.  An.  3,  51. 

10  C.  9,  47, 20. 

11  Dionya.  8,  78.  , ■ „ 

19  P.  1,  2,  2,  § 30 ; VaJ.  Max. 

7,  8, 4,  2 ; Sallust.  Catil.  55  5 Tac.  ! 

5>  9*  ' z 

11  Liv.  2,  5,  6,  20  ; Dio  Cass.  58»  £4»,  . 
15,  60,  18  ; Tac.  An.  2,  32.  • . 

14  N.  13,6,  pr.  - 

15  Evan.  Mark  15,  39,  44,  45; 

S.  Cypr.  1 8 A. 

16  Acta  S.  Pionii  21 ; S.  Claud.  J.  . ■ 

17  Liv.  2,  5 ; Cic.  in  Verr.  5,  6,  Ijtfltf.' 

19  Cic.  pro  Rabir.  4,  5 ; in  Verr.  Ljfa- " 

Lactant,  divin.  inst.  4,  26;  to  fomudSfiSQ 
France. 


1 Cic.  de  R.  P.  2,  35,  speaks  of  multae 
sacramentum,  which  Walter  warns  us 
against  mistaking  for  a legis  actio. 

9 Lex  Acilia  repet.  1.  7,  8 (Haubold, 
P*  75) » lex  de  magist.  aquar.  (Haubold. 
p.  178). 

9 Lex  Quinctia  de  aquaeduct  (Haubold, 
P-  *75)- 

4 Lex  (Acilia)  repet.  tin.  9 (Haubold, 
P-  75)- 

9 Frag,  plebuc.  ant.  1.  5,  6 (Haubold, 
p.  83). 

® P.  48,  2,  6;  P.  1,  16,  9,  § 3 ; P.  48, 
18,  8,  § 10.' 

7C.  Th.  2,  1,  8;  C.  9,  37,  1. 

• C.  9,  4,  5. 
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wards  a military  person  was  employed  for  this  purpose,  called  the  The  speculator. 
Speculator .l 

The  locality  of  public  executions  was  without  the  walls,2  in  a Locality  of  pub- 
spot  especially  set  apart  for  that  purpose,  belonging  to  the  town  lic  executions, 
or  city.3  The  mortal  remains  of  the  criminal  were  left  to  the  ^My?*  °f 
beasts  for  food,  or  ignominiously  thrown  into  the  water;4  but 
this  barbarity  was  modified  in  the  course  of  time,  and  the  body 
usually  delivered  to  the  friends  and  relations  for  burial,  on  their 
petition.5  In  England,  the  bodies  of  criminals  executed  are  now 
buried  within  the  precincts  of  the  gaol. 

* 

§ 2471. 

Whatever  small  effects  the  person  executed  might  have  on  Disposition  of 
him,6  termed  particularia , was  confiscated  to  a particular  fund,  “»al1  cffcct* 
under  the  control  of  the  praeses.  In  England,  these  are  the  * 

perquisites  of  the  executioner. 


§ 2472. 

• 

The  ancient  Roman  law  recognizes  eight  sorts  of  punish-  De  panis. 
ments:7 — , * 

Corporal  arrest, 

Blows, 

Talion, 

Pecuniary  mulcts, 

Infamy, 

Exile, 

Servitude, 

Death. 

Under  the  emperors,  other  modes  of  punishment  were  intro-  Pan*  proper 
duced,  divided  into  various  degrees,  and  in  examining  these,  *«dimProPcr- 
purely  pecuniary  fines  are  to  be  distinguished  from  punishments, 
more  properly  so  called,  because  the  latter  involved  the  penalties 
of  infamy,  which  the  former  did  not.8  Secondly,  a distinction  is  Affecting  life, 
to  be  taken  between*  those  punishments  which  affect  the  life,  the  and 
freedom,  and  the  civil  status,9  and  those  which  fell  short  of  these  avl  8Utu,# 
consequences.10 

Punishments  were  also  further  divisible  into  severe,  mediocre,  Second  division 
and  slight,11  because  in  former  times  there  was  the  greatest  differ-  ?fpUDUhments 
ence  between  citizens  and  non-citizens,  in  the  application  of  degree. 


1 Mark  6,  27 ; Sen.  de  ira*  1,  16  ; Dio 
Cass.  78,  14  j Act.  procons.  S.  Cyprian.  5 5 
Id.  S.  Claud.  3,  5. 

*Liv.  8,  15;  Tac.  An.  2,  32;  Plut. 
Galba  28. 

* 3 Aggenus  controv.  agror.  ed  Goes.  p.  73. 

4 Cic.  in  Verr.  5,  45 ; Val.  Max.  6,  3, 

3;  Dio  Cass.  58,  1,  5,  60,  35$  Suet.  Tib. 

61 ; Acta  S.  Claud.  3,  4,  5. 


* p.  48, 14,  i,  *,  3. 

6 P.  48,  20,  6,  de  bonis  damnatorum, 
from  pannus,  cloth. 

7 Cic.  ap.  Augustin,  de  civitate  Dei  21,1 1. 

* P.  50,  16,  131  j C.  i,  54,  3. 

* P.  50,  16,  103;  P.  48,  19,  i,  pr. 

“ P-  4*.  »»  * 5 P-  +*»  >9.  Pr-  § »• 

" Paul.  R.  S.  5>  17,  $ 3. 
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these  punishments;1  and  in  like  manner  the  distinction  was 
preserved  in  later  times  in  the  difference  made  between  persons 
of  condition  and  those  of  the  baser  class,2  more  especially  as 
regarded  the  decuriones ,s  whose  privileges,  in  this  respect,  were 
afterwards  conferred  on  veterans.4  Slaves  were  always  more 
severely  punished  than  freemen,  but  ultimately,  they  were  put  on 
the  same  footing  as  the  baser  class.5 

§ 2473- 

Many  sorts  of  punishments  were,  by  their  very  nature,  in- 
applicable to  slaves,  such  as  penal  amercements  and  relegation.6 
Such  as  were  manumitted  sub  conditione , were  formerly  treated  as 
slaves  in  questions  of  punishment  ;7  but  at  a later  period,  as  free- 
men.8 

Punishments,  by  pecuniary  mulct,  were  of  a duplex  nature : 
firstly,  such  fines  as  the  magistrates  imposed  in  the  fullness  of 
their  jurisdiction  and  imperium  ; these,  by  the  Lex  Valeria , passed 
A.u.c.  245,  were  limited  to  two  sheep  and  five  oxen  ; but  ex- 
tended, by  the  lex  Aternia^  to  two  sheep  and  thirty  oxen.9 

When  pecuniary  mulcts  were  inflicted  on  contumacious  per- 
sons, the  magistrate  was  in  the  habit  of  beginning  at  unity  and 
increasing  according  to  the  simple  arithmetical  progression  of  the 
unit;10  this  practice  of  pronouncing  pecuniary  mulcts,  in  the  de- 
nomination of  sheep  and  oxen,  continued  for  a considerable  time,u 
although  the  actual  payment  was  made  in  currency  in  conformity 
with  the  lex  Papiria , passed  A.u.c.  324,  which  fixed  the  value  of 
a sheep  at  ten  assesy  and  that  of  an  ox  at  one  hundred.12 

Under  the  emperors  the  proportion  varied.15 


§ 2474. 

The  othef  species  of  punishments  .affecting  property  consisted 
in  heavv  pecuniary  mulcts,  in  which  the  populus  Romanus  con- 
victed the  defertdent  on  the  motion  of  the  magistrate ; the  measure 
of  such  was  either  fixed  by  some  law,14  or  the  person  moving  the 


1 * 3$8,sq.  h.op. ; Walter  Ges.  d.  R.  R. 

*95»  33**  781- 

* C.  1 h.  9,  21,  i j C.  Th.  12,  i,  75  ; 
F.  48,  19»  *8,  * 2,  5 ; Id.  38,  $ 3, 


5>  7* 

P.  48,  22,  6,  § 2 ; P.  .48,  19,  9j 
* 11-15  ; Id.  15,  ?8,  §5. 

^P.  49.  i>3i  C.  9,47,  5. 
f-  48,  19»  J0»  Pr-i  16,  § 3;  Id. 
28,  § 16. 

•P.  48,2,  12,  §4;  P.  2,9,  5. 

7 4°>  7>  a9>  Pr-  *'  * 

* P.  48)  18,  14 ; P.  481  19,  9,  i 16. 

9 Pomponius,  P.  1,  2,  2,  $•  iofPlut. 


Poplic.  xi ; Dionys.  10,  50 ; Cic.  de  R.  P. 
35- 

w Plin.  H.  N.  4,  30 ; A.  Gcll.  N.  A. 
11,  1 ; Varro  de  LL.  5,  177. 

11  Varro  de  re  rust.  2,  1,  9 ; A.  Gellios 
II,  1. 

**  Liv.  4,  30 ; Cic.  de  R.  P.  2,  35 ; 
A.  Geli.  N.  A.  11,  1,  Festus  v.  zed  mats, 
multam  ovibus,  peculatus. 

19  Walter  1.  c.$  379,  von  dem  Beamten* 
wesen. 

14  P.  50,  16,  214,,  1 (Adi.  repcL  L 7/ 
frag,  plcbisc.  ant  1.  5 (Haubold  moo. 
P-  75>  *3)- 
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punishment  could  propose  what  he  liked,  so  long  as  it  did  not 
amount  to  a moiety  of  the  property  of  the  person  accused.1 

The  penal  courts  also  recognized  pecuniary  mulcts,  which 
therefore  were  paenee  in  the  strict  sense  of  the  word2  (for  a 
pecuniary  mulct  was  not,  strictly  speaking,  a poena ) ; c<  he  who 
could  not  pay  in  purse  must  pay  in  person”  was  a maxim  of 
the  Roman  as  well  as  of  the  English  law  ; hence  such  were  im- 
prisoned,3 or  they  paid  still  more  literally  in  person,4  if,  for 
instance,  they  were  slaves,5  who  could  possess  no  property. 


§ ?+75- 

With  respect  to  capital  punishments,  the  greatest,  of  course, 
was  death ; the  old  form  of  which  was  stretching  on  the  furca , 
or  triangle,  and  flogging  to  death.6 

Other  species  consisted  in  decapitation — originally  cum  securi, 
by  the  axe,7  but  under  the  emperors,  by  the  swora,  cum  gladio , 
which  was  considered  to  be  the  mildest  form  of  capital  punish- 
ment ;8  precipitation  from  a rock, 9 strangling  in  prison,10  both  of 
which  were  later  prohibited  ; 11  burning  alive,  crematio , crucifixion,1* 
crucifixio ,1S  forbidden  by  Constantine  on  assuming  the  Christian 
religion,14  for  which  reason,  we  invariably  find  the  furca  substi- 
tuted for  it15  in  the  later  law  j but  even  the  furca  had  undergone  a 
deviation  from  its  original  meaning,  and  by  it,  the  gallows  is  to  be 
understood  in  later  ages.  Burial  alive  was  a punishment  inflicted 
on  Vestals  who  had  been  guilty  of  incontinency,  which  in  their 
case  was  an  incest.16  This  punishment  was  imitated  with  the 
characteristic  Uifoarity  of  an  ascetic  life  by  monastic  establish- 
ments, for  the  same  offense,  by  walling  up  incontinent  nuns : in 
both  cases  it  was  a miserable  evasion  of  the  prohibition  not  to 
spill  her  blood.17 


1 Cat.  ap.  GelL  7,  3 5 Lex  Silia  ap.  Feat. 
▼.  publica  pondera  fr.  L.  Acil.  repet  1.  xo. 

■P.  48,  i,  2;  I.  4,  18,  § a. 

•Dionys.  fr.  13,  5}  Plut,  Cat.  maj.  15. 

4 P.  »,  1,  7,§  3;  P-48,  19,  1,  §3. 

*P-  *.  ?»  5»  47»  **»  3>§  »• 

• Suet.  Nero  Liv.  3,  55 ; Tac.  An.  2» 
32,  1 6,  xi.  Nudi  hominis  cervicem  interi 
ftircae  corpus  virgis  ad  necem  caedi.  Prudent, 
in  Roman,  851. 

7 Dionys.  2,  29 ; Liv.  2,  5,  10.  1,  9. 

#P.  48,  19,  8,  § i;  Lactant  de  mort. 


persec.  22. 

• A.  Geli.  N.  A.  20,  1 ; Liv.  6,  205 
Dio  Cass.  6o,  x8. 

10  Sallust  Catil.  55  ; Val.  Max.  5,  4, 7 ; 
Tac.  An.  6,  39,  as  formerly  used  in  the 
Othoman  empire. 

n P.  48,  19,  8,  § 1 } Id.  25. 

13  Diodor.  12.  26;  Amm.  Marc.  28,  1, 
28,  29$  P.  48,  9,  8,  § 2j  Id.  28,  pr. 
§ 11,  12. 


13  Dionys.  5,  51;  Liv.  30,  43;  Paul. 
R.S.  5,  17,  §3,  5,2i,  §4,  5,  22,  § 1. 

14  Aurel.  Viet,  de  Cars.  41 5 Sozomen. 
Hist,  eedes.  1,  8. 

u P.  48,  19, 28,  pr.  ^ 15  ; Id.  38,  § 2. 

16  Dionys.  2,  67  j Plut  Numa  10  j Liv. 
8,  15. 

17  Suet  Tib.  6 j Suet  Domit.  8,  115 
P.  48,  19,  8,  § 1.  It  is  not  probable  that 
it  was  often  practised,  except  in  cases  of 
crying  scandal,  by  a Vestal  being  with  child, 
for  in  Pompeii  there  has  been  discovered 
on  one  side  of  the  street  a sanctuary  of 
Vesta,  and  on  the  other  a house  with  the 
sign  of  a phallus,  therefore  a brothel,  con- 
nected by  a subterraneous  passage  under  the 
street.  In  excavating  the  Nun's  field,  for- 
merly the  convent  garden,  at  Newcastle- 
on-Tyne,  for  building  the  Exchange,  num- 
bers of  small  earthen  jars  were  dug  up 
filled  with  infant  skeletons,  proving  that 
there  was  little  to  chuse  between  Vestal  and 
nunnish  chastity. 


Limited  to  a 
moiety  of  the 
defendent*» 
property. 
Penal  mulcts 
by  regular 
courts. 
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§ »476- 

The  emperor1  alone  had  the  privilege  of  granting  the  choice  of  z 
death.2  Condemnation  to  the  sword  of  the  gladiators,3  which  was 
discontinued  with  the  gladiators  since  the  reign  of  Constantine/ 
followed  thereupon  as  a matter  of  course ; and  condemnation  to 
the  beasts,5  a punishment  never  inflicted,  however,  on  Roman 
citizens,6  and  only  on  persons  of  low  condition;7  and  whoso 
was  not  at  once  destroyed  by  the  beasts,  was  despatched  in  the 
spoliarium .8 

Another  capital  punishment  was  degradation  'to  slavery,  which, 
however,  seldom  occurred  under  the  old  law  and  was  superseded 
by  condemnation  to  the  mines,  which  was  of  two  descriptions, 
notwithstanding  that  the  legal  difference  was  inconsiderable ; this 
consisted  in  the  expression  in  metallum  or  in  opus  metalliy — if  the 
former  were  pronounced,  the  culprit  was  sent  into  the  mines 
themselves ; but  if  the  second,  to  some  smelting-house  or  other 
works  connected  with  the  mines,  or  he  might  be  condemned  to 
both,  and  sent  to  a distant  province.10  This  punishment  was,  as  a 
rule,  for  life  ;u  but  was  only  inforced  as  against  slaves  and  persons 
of  the  baser  class.12 

As  against  women,  it  was  in  ministerium  metallorum , by  wfaidi 
we  must  understand  menial  duties  connected  with  the  establish- 
ment of  those  conducting  the  mines,  and  of  the  convicts  working 
there.13 

Another  punishment  of  kindred  sort,  was  condemnation  to 
fight  with  beasts,  or  to  the  games.14  These  jitter  two  classes 
Were  branded  on  the  forehead  with  a Ky  a punishment  which 

1 Tac.  An.  15,'  61 ; Suet.  Domit.  8,  11 ; 

P.48,  19,  8,  \ 1. 

* Seneca  enjoyed  this  privilege.  In 
England,  on  executing  for  high  treason, 
the  sentence  ran  s — That  the  offender 
be  drawn  to  the  gallows,  and  not  be 
carried  or  walk,  though  usually  a sledge 
or  hurdle  is  allowed,  to  preserve  the  offen- 
der from  the  torment  of  being  dragged 
on  the  ground.  and.  That  he  be 
hung  by  the  neck,  and  then  cut  down 
alive.  3rd.  That  his  entrails  be  taken  out 
and  burned  while  he  is  yet  alive.  4th. 

That  his  head  be  cut  off.  5th.  That  his 
body  be  divided  into  four  parts.  6th.  That 
his  head  and  quarters  be  at  the  king*s  dis- 
posal, 4 Comm.  c.  6.  The  king  may, 
when  beheading  is  part  of  the  sentence, 
remit  all  the  rest,  though  it  is  said  he  can- 
not change  the  punishment,  by  altering 
hanging  or  burning  into  beheading,  Coke 
3 Inst.  52,  2 Hale  P.  C.  272  ; but  there 
are  ancient  precedents,  wherein  men  con- 
demned to  be  hanged  for  felonie  have  been 
beheaded  by  force  of  a special  warrant  from 
the  king,  Bract.  104,  Staundf.  13. 


* Ulp.  in  Coll.  LL.  Mot.  11,  7 5 PnL 
R-  S-  5,  17,  § 38  C.  9,  19,  I. 

4 C.  Th.  15,  12.  1 ; C.  II,  43,  1. 

‘ P-  4?>  *9»  F; 

* Acta  S.  Pothini  et  martyr.  Lugdna. 
xi,  12. 

* Paul.  R.  S.  5,  23,  $ 1,  15,  id,  iyj 
P.  48,  8,  3,  S 5 i P-  49»  i*»  1»  3* 

•Senec.  ep.  93,  in  fin.;  Act.  S.  Per- 
petuae 21. 

* C.  4,  55,  1,  3 ; Frag.  Vat.  § 6 ; Wal- 
ter 1.  c.  $ 451,  483 ; Gains  (auctoratus)  3, 
§ 199 ; Coll.  LL.  Mos.  4,  3 ; Brown  de 
Form.  8,  50;  Gains  3,  § 189;  A.  Gefl. 
N.  A.  xi,  18,  20,  1. 

10  P.  50,  13,  5»  h 3 5 P-  4*»  19»  M 4* 
5,  6;  Id.  28,  pr. 

11  P.  48,  19,  28,  § 6;  Id.  2»,  23. 

11  P.  48,  19,  8,  % 12 ; Id.  28,  § 5 ; Id. 
49»  l8»  3- 

19  C.  9,47,  9;  P.48, 19,  8,§ 8 1 Id.  36. 

14  Ulp.  in  Coll.  LL.  Mos.  11,  7 ; P.48, 
19,  8,  § xi,  12.  Paul  alludes  to  this  when 
he  says  figuratively,  1 Cor.  15,  32,— "If 
after  the  manner  of  men  1 have  ibogfct 
with  beasts  at  Ephesus.** 
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Constantine  mitigated, 1;  and  which  has  been  discontinued  in 
England,  as  it  was  found  to  render  deserters  marked  with  a D in  England, 
desperate  ; it  is  still  the  practice  in  France  to  brand  a convict  on  in  France, 
the  shoulder  with  an  F,  for  Format;  before  the  revolution  of  1798 
it  was  with  a Jieur  de  Its . 

In  the  case  of  any  of  these  punishments  being  inflicted,  the  Servus  pan*, 
convict  became  the  slave  of  the  punishment  from  the  date  of  the 
sentence,  but  not  of  the  State  ;2  hence  a slave  thus  sentenced  was 
no  longer  the  property  of  his  master  ;3  and  those  only,  who  after 
A certain  lapse  of  time  could  recover  their  freedom,  were  those 
condemned  to  the  games.4 


§ 24 77- 

Those  punishments  which  did  not  go  the  length  of  depriving  Punishments 
of  liberty,  without  prejudice  to  citizenship,  were  unknown  to  the  *hort  of  death, 
ancient  law ; 5 but  not  unfrequently,  a person  under  accusation 
became  a voluntary  exile,  in  order  to  save  himself  from  the  Exilium  volun- 
obloquy  of  prosecution,  or  of  a more  severe  punishment ; 6 but  he 
did  not  thereby  protect  himself  from  reclamations  for  extradition, 
neither  was  the  State  indifferent  as  to  the  place  to  which  he  thus 
voluntarily  withdrew ; hence  the  voluntary  exile  was  always 
followed  by  plebiscitum , recognizing  the  exile  as  legal,' * but  Confirmed  by 
combined  with  excommunication,  in  order  to  render  return  plebiscitum. 
impossible.8 

The  lex  Porcia , and  others,  gave  a common  law  right  to  exile  j9  LeX  porc;a 
but  the  city  was  designated  in  which  the  exile  might  dwell,  and  common  law 
the  necessary  provisions  expressed  in  the  letters  of  exile.10  nght  t0  exile- 

During  the  republican  period,  exile  was  made  a formal  punish-  Made  a formal 
ment  by  the  people,  without  interfering  with  the  existent  volun-  Punislimcnt* 
tary  exile.11 

The  emperors  often  connected  with  exile  the  decree  to  live  in  a under  the  em- 
certaih  island  ; 12  thus,  the  more  ancient  species  of  exilium , or  perors. 
interdictioy  and  the  deportatio , more  recently  introduced,  co-existed 
as  punishments  of  equal  degree;13  still,  practically,  the  deportatio , Deportatio, or 
was  of  the  more  frequent  occurrence  j 14  both,  however,  involved  transportation. 


1 C.  Th.  9,  40,  a ; C.  9,  47,  17. 

* P.  28,  3,  6,  $ 6 ; P.  29,  2,  25,  § 2, 
3 5 P-  4 8,  >9»  8,  S 11 5 Id-  11  i Id-  *7» 
pr. ; Id.  36 ; Walter  1.  c.  § 451. 

* P.  48,  19,  8,  § 12. 

4 Ulp.  in  Coll.  LL.  Mos.  11,7;  Gothofr. 
ad  c.  1 ; C.  Th.  9,  18. 

* Cic.  pro  Caecin.  34  j Declam,  pro 
domo  29. 

* Liv.  1,41,  »,  35,  3,  13,  58,  5,  3»  5 
Cic.  pfo  Caec.  33,  34. 

7 Liv.  26,  3 ; also  £,  32,  46. 

8 Liv.  25,  4,  interdictio  aqua  et  igni. 

9 Sallust.  Catil.  51. 


10  Polyb.  6,  14  (12)$  Liv.  43,  2:  thus 
some  cities  could  not  receive  Roman  exiles, 
Po}yb.  22,  26  $ and  e converso,  that  a 
stranger  had  not  the  jus  exulandi  in  Rome, 
Cic.  dc  orat.  1,  39. 

11  App.  de  bell.  civ.  1,  31  5 declam, 
pro  domo  31  j pro  Mur.  23;  Dio  Cass. 
37*  *9  i 38#  17i  *8. 

18  Dio  Cass.  56,  27 ; Tac.  An.  3,  38, 
68,  69,4,  13,21,  30,  6,  30. 

13  P.  28, 1,  8,  § 1,  2 } P.  32,  3,  x,  § 2 } 
C.  s,  17,  1. 

14  ¥•  48,  73>  3 i P-  48*  19*  2*  $ i- 
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k>6S  of  civil  rights,1  including  those  of  inherittAde;*  the  trans- 
ported convict,  indeed,  was,  in  the  eye  of  the  law,  looked  upon  as 
dead,  civiliter  mortuus ; 5 the  Prafecti  pratorio , with  their  interi- 
mi Stic  deputies,  and  the  Prefectus  ttrbi  were,  however,  the  only 
authorities  who  had  the  power  of  condemning  to  transportation ; 
hence  the  imperial  lieutenents  required  the  command  of  the 
emperor  to  inflict  this  sentence.4 

Condemnation  in  opus  publicum  was  another  punishment,  if  for 
the  term  of  the  natural  life,  which  involved  the  loss  of  civil 
rights;5  this  punishment  was  inflicted  on  the  middle  class  only, 
and  neither  on  persons  of  high  rank,  nor  on  slaves.6 

§ 2478. 

An  incident  of  capital  punishment  was  the  Confiscatio , or  forfei- 
ture of  goods  to  the  State,  for  even  under  the  republic,  exile  was 
followed  by  publicatio  ;7 *  but  under  the  imperial  rule,  confiscation 
of  property  was  incident  not  only  to  all  punishments  affecting 
life  and  liberty ,a  but  also  to  exile  and  transportation,9  and  in  aU 
probability  to  the  condemnation  to  perpetual  opus  publicum ,*°  or 
forced  labor ; there  was  one  saving  clause  in  fevor  of  the  children 
of  such  convicts,  viz.,  that  they,  subsequently  to  the  reign  of 
Theodosius  II.,  retained  as  a rule  the  moiety  of  their  paternal 
property.11 


§ 2479- 

When  the  sentence  consisted  in  a pecuniary  penalty,  the  guilty 
person  had  to  give  security  to  the  /Erarium, , or  submit  to  be  put 
under  personal  restraint  ;12  should  fine  not  be  paid,  the  quaestors 
were  directed  to  take  possession  of  all  his  property.15 

In  the  above,  as  in  other  cases  in  which  the  sale  of  a convict’s 
property  on  account  of  the  State  took  place,  the  principles  of  the 
sectio  were  observed.14  The  lieutenents  of  the  provinces  had,  in 
each  case  of  confiscation,  to  take  the  imperial  commands.15  Jus- 
tinian abolished  it  altogether  (except  in  the  case  of  mason), 


1 P-  32 *>  3»  3»  4 > P-  48.  *9» 

1;  Id.  17,  % 15  P-  S°,  *3»  5»  § 3» 
tin.  ep.  4,  11 5 Gaits  1,  90,  128. 

* p-  37.  b »3  > p-  4*»  *°>  7»  ^ S i C. 
9»  49»  *• 

* P.  37,  4,  1,  § 8 ; P.  3*,  a,  4,  § 1 } 
Sav.  Syst.  a,  71-3. 

<P.  3°,  3, .r,^4;  P.  48,  M »i 
P.48,  19,  1. 

* C.  9, 47,  1 j P.  48,  19,  17,  § 1 j Id. 
18,  § 6. 

* P.  49,  18,  3 i P.  48,  19,  34,  pr. ; C. 
9»  47»  3- 

7 $2359,  h.  op.  j Dionys.  8,  79;  Liv. 

3»  58.  »5»  4;  Dio  Cass.  38,  17. 

* Dio.  Cass.  58,  16 ; P.  48,  20,  i,  pr. 


9 Tac.  An.  3,  23,  68,  4,  20,21,13,43» 
P.  28,  1,  8,  § 1,43  Hereon.  Mod.  fir.  (in 
Ulp.  fr.  ed.  Backing,  1845,  P*  I45)»  ^ 
48,  22,  3 ; C.  9,  49,  6. 

10  C.  9,  47,  1. 

11  P.  48,  20,  7,  pr.  $ *,  3,4,-  N.  f. 
$ 1,  2,  3 ; C.  9,  49,  X05  thus  changed 
from  C.  Th.  9,  42,  2,  4,  6,  8,  9,  10, 
23,  24. 

19  JJv.  38,  58,  60  j A.  Geli.  N.  A. 
7»  *9- 

19  Liv.  38,  60 ; Lex  Adfia  repet.  1. 8, 9 
(Haabold  mon.  p.  75),  fr.  L.  Senril  17» 
19,  20;  Tac.  An.  13,  28. 

14  § 1417,  &§  2358,  h.  op. 

14  C.  Th.  9,  40,  1. 
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provided  ascendents  or  descendents  to  the  third  degree  were 
extant.1 

Confiscation  to  the  Fiscus  always,  presupposed  a perfected  Requisite*  of 
sentence  j*  thus,  if  the  defendent  died  during  suit,3  or  after 
sentence,  but  during  appeal,  his  succession  followed  the  usual  Perffectsen- 
routine,4  under  the  condition  incumbent  on  the  heirs,  to  prosecute  tence. 
the  appeal  to  final  judgment  ;3  on  the  other  hand,  in  case  of felo  de 
se9  there  was  no  means  of  escaping  from  the  confiscation  ;6  and  in 
those  of  treason  or  extortion,  in  the  execution  of  a public  office,  the 
suit  could  be  brought  after  death,  and  confiscation  be  inforced.7 

§ 2480. 

Non  capital  punishments  affected  either  the  person,  the  freedom,  Effect  of  non 
or  simply  the  civil  honor.  “P11*1  PunUh“ 

To  the  first  categorie,  the  Talio  belongs,  so  long  as  it  existed,8  “alio, 
and  the  more  recent  law  was  just  as  unwilling  to  recognise  muti~  Mutilating 
lating  punishments.^  Justinian  passed  some  regulations  calculated  punishments, 
to  render  the  law  still  more  lenient.10 

In  respect  of  corporal  punishments  they  were  sufficiently  varied.  Corporal 
Scourging  to  death  with  rods  was  forbidden  as  respected  citizens,11  punishment*, 
but  not  such  other  sorts  of  corporal  punishment  as  were  regulated  ourglng* 
by  law,  a distinction  which  had  escaped  modern  authors  before 
Walter.1* 

Under  the  emperors,  however,  scourging  was  allowed  to  be  Under  the  em- 
inflicted  upon  the  lower  class  alone.13  Freemen  were  bastinadoed,  peron  confined 
viz.,  beaten  with  the  stick,  and  slaves  with  a whip,14  and  under  “aw  c lowcr 
this  categorie  may  be  placed  condemnation,  for  limited  terms,  to 
the  mines  or  public  works.13 


§ 2481. 

Personal  arrest  and  relegation  belonged  to  the  non  capital  Relegatio, 
punishments  affecting  liberty.  The  former  was  inflicted  by  im- 
prisonment or  laying  in  fetters.16  A sentence  of  arrest  coulcf  be  Competency  of 
pronounced  for  the  term  of  natural  life,17  a punishment  forbidden  judge  to  inflict, 
to  be  inflicted  by  the  lieutenents  as  against  freemen.18  Slaves,  on 


I N.  17,  12  j N.  134,  13. 

* P.  48,  20,  2 i P.  48,  21,  2,  § I ; P. 
48,  2,  20,  confiscatio. 

3 P.  49,  14,  45»  § 1 5 *>  9- 

4P.  28,  1,  13,  §2  j 28,  3,  6,  § 8. 

‘ P-  49»  13»  *>  P*--  5 C.  7,  66.  3. 

• P.  48,  21,  3 ; P.  28,  3,  6,  § 7 ; for- 
merly Dio  Cass.  58,  15  j Tac.  An.  6 , 29. 

3 P.  4S,  4,  11 ; 48, 1,  20. 

■ § 1947,  h.  op.  j Walter  1.  c.  § 760. 
*C.  6,  1,  15  N.  17,8;  N.  42,  1. 

" N-  >34.  >3- 

II  Walter  1.  c.  § 38,  95 ; § 2398,  h.  op.  j 
Cic.  de  re  pub.  2,  31 ; Liv.  10,  9 j Cic. 
pro  Rabir.  3,45  in  Verr.  5,  63;  Sallust. 


VOL.  III. 


Cadi.  51,  mention  the  Lex  Porcia;  Cic. 
in  Verr.  5,  55,  57,  62. 

,a  Walter  1.  c.  § 787,  Festu*  v.  pro 
•capulis. 

13  P.  48,  19,  28,  § 2,  5 J P.  48,  l8, 
i>  3- 

14  P.  48,  19,  6,  § 2 ; Id.  7,  10,  pr. ; 
Jd.  28,  § 2,  4. 

14  P.  50,  13,  5,  ^ 2;  P.  48,  19,  28, 
§ I. 

13  P.  4,6,  9j  C.  xi,  5,  1,  §4;  P.  50, 
16,  216,  224. 

17  Val.  Max.  6,  3,  3,  9,  15,  5;  Cic.  in 

Catil.  4,  4»  5- 

18  P.  48,  19,  8,  § 9 } Id.  35 ; for  excep- 
tion, vide  P.  48,  19)  28)  § 14. 

4 u 
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the  other  hand,  could  be  condemned  to  chains,  either  in  perpetuumy 
or  ad  tempus  only,  and  delivered  back  to  their  masters  under  this 
condition.1 

Relegatio  consisted  either  in  banishment  from,  or  assignation  to 
a certain  locality,2 *  either  for  a specified  term  or  in  perpetuumf 
of  which  we  find  examples  under  the  republic  ;4  no  loss  of  civic 
rights  was  incident  to  it,5  nor  any  confiscation  of  property,  with- 
out such  was  expressly  mentioned  in  the  sentence  ;6  nor  was 
such,  indeed,  admissible,  except  where  the  relegation  was  perpetual,1 
in  which  case  the  confiscation  of  a part,  at  least,  of  the  property 
was  not  uncommon.8 * 10  Hence,  relegatio  differed  essentially  and 
materially  from  exilium  $ until,  in  a later  age,  exilium  was  under- 
stood in  a wider  sense,  and  comprehended  relegatio™  of  which 
the  most  lenient  form  was  domiciliary  arrest11 


§ 2482. 

The  most  severe  punishment  affecting  civil  honor  was  the 
declaration  of  recklessness  and  minority,  or,  that  a person  was 
improbus  intestabilisque ,12  which  deprived  him  of  almost  every  civil 
right  and  communion.13 

The  penalty  of  infamie  was  less  severe;14  but  eveii  this*  in 
some  measure,  affected  the  caput ,15  or  civil  status  of  the  individual 
on  whom  it  attached  ; it  excluded  him  from  the  Tribus ,16  from  the 
comitia ,17  and  other  important  civil  functions  ;18  hence,  it  Was  only 
applicable  to  men,  and  did  not  affect  women,  a modification  met 
by  the  lex  Juliay  in  respect  of  those  who,  on  account  of  their  scan- 
dalous behaviour,  were  forbidden  to  re-many,1^  and  who  are  all  judi- 
cially included  under  the  general  designation  of  infamous  women.25 


I P.  48,  19,  8,  § 135  Id.  33;  c.  9, 
47» 6»  io* 

*P.  48,  22,  7,  pr.  § i,  5-19;  Id. 
19,  pr. 

* P.  48,  22,  7,  § 2 ; Id.  14. 

4 Liv.  40,  41. 

* P.  48,  22,  4,  7,  § 3 } Id.  14»  § 1 5 Id- 
17,  18,  pr. 

• P.  48,  22,  x,  4,  14,  § 1 ; C.  9, 47, 
8 ; C.  9,  6,  6. 

7 P.  48,  22,  7,  § 4. 

• Paul.  R.  S.  2,  26,  § 14,  5,  25,  § 8,  5, 
26,  % 3. 

•Ovid.  TritL  2,  137,  5,  xi,  X5-2X; 
P.  48,  x,  2. 

10  P.  48,  22,  4»  5 5 P-  4»  P7,  > 
Paul.  R.  S.  5, 17,%  3 ; but  relegatio  U some- 
times used  for  exilium,  P.  48,  2,  12,  § 4. 

II  P.  48,  22,  9. 

UA.  Geli.  N.  A.  6,  7,  15,  13;  I.  2, 
xo,  § 6. 

**  P.28,  x,  18,  § x 5 Id.  26;  Theophil. 
2,  10,  6. 

14  Savigny  has  a very  detailed  dissertation 

upon  this  penaly  in  his  Syst.  2,  $ 76-83, 


and  Appendix  6,  in  which  he  exhausts  the 
subject,  and  which  is  worth  referring  to, 
being  somewhat  less  diffuse  2nd  theoretical 
than  the  rest  of  that  work. 

14  Causa  existimationis  equivalent  to 
causa  capitis,  Cic.  pro  Rose.  Com.  6 $ pro 
Quint.  8,  9 ; P.  50,  16,  103. 

19  Liv.  6f  2. 

17  Cic.  pro  Cluent.  42,  43 ; Lex  Julia 
municipalis,  1.  34-49  (Haubold  moo. 
p.  122-126)4  P.  3,  2,  i ; P.  47,  10,  40. 

,#  P.  t . 1.  1.  i 8 : Id.  o i P.  a/3.  1.  i. 


’ 9 *4*5»  D*  °P* 

*°  Walter  1.  c.  § 494,  n.  43-47 ; Ulp. 
»3*  I»  *i  P.  *3»  *»  44*  P7-  .M»- 
cus  Aurelius  confined  the  incapacity  of 
women  of  the  senatorial  class,  P.  23, 2, 42, 
§ i } C.  5,  27,  i ; C.  5,  4,  23,  29  ; C x, 
4*  33 » P-  *3»  *»  43»  $ 7»  *>  9»  10, 11, 12, 
135  Id.  44,  § 85  Id.  49  j Ulp.  16,  1; 
and  mulieres  sceniese,  C.  5, 27, 15  N.  Mir- 
tini,  tit.  4,  de  mat.  sen.  C.-  5,  5, 7,  not  ex- 
tending to  other  infamous  persons,  Sav. 
Syst.  2,  Cap.  7,  n.  2-5,  worth  reference. 
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Women  now  were  threatened  with  the  penalties  of  infamy  in  cer- 
tain cases,  and  with  these  provisions,  the  edict  is  made  complete.1 * * 

All  these  dispositions  were  rescinded  in  Justinian's  legislation  ;* 
nevertheless,  female  infamie  remains  in  name,  but  devoid  of  any 
positive  legal  effect;5  wherefore  many  passages  relating  to  it  were 
received  without  danger  into  Justinian's  collection.4 


§ 2483* 

Infamia  was  in  the  nature  of  a media  capitis  deminutio , and  in  a 
public  point  of  view,  involved  thejoss  of  honores  and  dignitas ,5  the 
suffragium ,6 7 *  and  in  a religious  point  of  view  Paganif  Judaif 
Ii  ere  tidy9  Apostata10  were  infamous. 

In  a private  point  of  view  an  infamous  person  could  not  be  a 
cognitor  or  procurator ,u  or  remarry  by  the  lex  Julia . 

Infamia  was  the  consequence  of  conviction  in  a publicium 
judicium , for  calumnia^  pravaricatio,  vis  privat  a y or,  in  short,  on 
any  public  prosecution  ; 12  but  it  was,  moreover,,  the  consequence 
of  some  private  suits,13  as  well  as  where  they  were  prosecuted  as 
delicta  privata ,u  in  obligatory  transactions  for  any  sort  of  dolus y 
for  a breach  of  trust  by  a tutor,  for  denial  of  a deposit,  when  an 
arbiter  in  an  actio  arbitraria  directs  the  defendent  to  pay  a 
certain  sum,  which  he  neglects  to  do,  and  lets  the  matter  go  to 
judgment,  such  contumacia  involves  the  penalty  of  infamie,  as 
resembling  a dolus.15  Violation  of  the  annus  luctus  ;16  bigamie,  or 
double  espousals  ; whoredom  in  women,  vulgo  quastum  facientes  ; 
crimes  against  nature,  muliebria  passus ; 17  keeping  a brothel,  Leno- 
ciniumy  as  a trade;10  public  players hiring  himself  out  to  fight 
with  die  beasts,  whether  it  take  place  or  not,  or  actually  ap- 
pearing to  fight  gratuitously.20  Lastly,  there  were  certain  civil 
suits  which  involved  this  penalty,21  nor  was  it  in  the  power  of  the 


1 Compare  P.  3,  21,  with  ft.  Vat. 
§ 320  j Walter  Lc.§  508. 

* Walter  1.  c.  § 494,  n.  44,  48 ; also 
citations  in  note  supra. 

* N.  22,  22. 

4 Walter  1.  c.  § 505,  n.  154,  159.  From 
the  passages  of  the  Edict  received  into  the 
Pandects,  those  new  provisions  relating  to 
women  were  struck  out,  because  it  applied 
solely  to  the  jus  postulationis , which  could 
not  affect  them;  but  Savigny  is  wrong  in 
supposing,  on  that  account,  that  Justinian 
renewed  female  infamia,  2,  p.  221,  537,  by 
N.  22,  22,  and  N.  117,  6,  which  abolished 
it,  and  was  law  when  the  Pandects  were 
compiled. 

4 C.  10,  57,  1 ; C.  10,  31,  8 ; C.  12, 
36,  3 ; C.  12,  1,  *. 

* Cic.  pro  Plancio  20. 

7 C.  1,  11,  6. 

* C.  1,  9,  6,  8,  15* 


• C.  1,  5,  4 ; Id.  19,  pr. ; Id.  21,  *25 
C.  Th.  16,  5,  7,  17,  18,  25,  40,  49,  58. 

10  C.  1,  7,  2,  3,  4;  C.  Th.  16,  7,  i,  2, 
4*7- 

11  Frag.  Vat  § 322-3  ; Paul.  R.  S.  1,2, 
§ 3 j. Gaiut  *,  $ 319$  P.4,4,  »4,  pr.; 
P-15»  3»  3.  §5- 

•’P.4,  8,  1,7. 

u P.  *,  4,  1,  4,  § J j Id.  6,  7,  pr. 
§ 1-4- 

“ P-  4*.  1»  7!  P-  3»  *»  >3.  % 8 i P*  47. 
12,  I ; C.  2,  12,  12. 

"P-  »*»  3.  ».**• 

••p.  3,  *,  ii,;*. 

17  P-  3.  >.  h$6i  C . 9,  9,  31. 

“ P.  3.  *»  4.  b *.  3 » P-  4*.  5.  *.  Pr- » 
Id- 9,  h J,  *• 

’*  P-  3.  *.  4.  pr-  % > } Suet.  Tib.  35. 

* P.  3. 1,  § 6-  i 

” Walter  1.  c.  $ 719,  n.  63,  64  j $ 741, 
n.  24. 


Women  in- 
famous in 
certain  cases. 

Justinian's 

changes. 


Nature  of  iq- 
famia;  its  effect. 


How  bated. 
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Infamia  facti  an 
erroneous  dis- 
tinction. 


Infamie 
abolished  in 
England. 


Military  punish* 
ments. 


judge  to  make  any  change.1  iWhen,  however,  an  excessive 
penalty  had  been  illegally  imposed,  the  infamie  was  remitted  as  a 
sort  of  indemnity.* 

There  were  also  some  other  penalties  affecting  the  honor,  such 
as  expulsion  from  the  Senate,  or  a curia,  whether  temporary  or 
perpetual.8  The  exclusion  from  any  rank  or  honorable  office, 
whether  general  or  particular.4  Prohibition,  or  interdicti 0,  to 
exercise  any  profession,  trade,  or  calling,  whether  perpetual  or 
temporary.5  The  infamia  facti  has-been  satisfactorily  proved  by 
Savigny  to  be  a vain  thing,  fondly  imagined,  not  founded  on,  but 
rather  repugnant  to  Roman  law?,  and  to  be  no  more  than  a non- 
technical or  vulgar  phrase,  descriptive  of  an  existent  feet.  This 
distinction  is  therefore  to  be  repudiated  altogether  as  erroneous.6 

Infemie  has  been  intirely  done  away  with  in  the  English  law 
by  Lord  Denman’s  act,  except  in  attainders  of  treason. 


§ 2484. 

The  punishments  inflicted  on  soldiers  were  peculiar,  and  differ- 
ing from  those  inflicted  on  civilians.  The  first  of  these  was, 
where  a soldier  was  compelled  to  run  the  gauntlet  of  his  com- 
rades to  death,7  which  consisted  in  the  lines  feeing  inwards,  and 
each  giving  the  culprit  a blow  as  he  passed. 

Decimation  was  another  military  punishment.8 

Sale  into  servitude.® 

Ignominious  dismissal,  termed  in  England  drumming  out  of  the 
regiment.10 

Degradation  from  rank,  or  the  transfer  to  a lower  class  of 
troops,11  called  in  England  drafting  into  a condemned  regiment. 

The  imposition  of  menial  duties.18 

Stopping  of  pav,18  called  in  England  putting  under  stoppages. 

Flogging14  ana  bastinado.15 

Bleeding.16 


\ P-  47»  *>  63  } P.  47,  xo,  40,  as  in 
actio  furti  or  injuria. 

* p-  J.  *.  »3»  $ 7 i P-  4*.  *9i  «°»  $ *• 
P.  56,  13,  s,  $ 1 ; P.  i,  7,  *,  3 ; P. 
48,  22,  7,  § ao ; P.  50,  j,  1,  § 1,  i,  j j 
Id.  3,  % 1 } Id.  5 5 P.  50;  1,  IS,  pr. ; C. 
10,  59,  1. 

4 P*  5°>  13»  S>  $ * J P-  48»  »*»  7»  § *»> 
22. 

4 p*  4*>  *9»  Pr*  5 Id*  9»  F*  i i-10i 
P.  1, 12, 1, §3;  P.  50,2,  3,  § 1 j P.3,  1, 

8 ; C.  10,  59,  I.  Denial  of  burial  for 
felo  dc  se  is  not  purely  Greek,  Quintii,  decl. 
4*  3375  Dio  Css.  69,  8;  Rein.  Rom. 
Criminah.  p.  884,  886. 

6  v.  Si  j.  Syst.  des  Hent.  R.  R.  vol.  2,  p. 

188, 


7 Polyb.  6,  6,  37  (35)  j Dionys.  9,  50. 

8 Polyb.  6,  38,  (36) j Fronrin.  Strateg. 

4»  1*  34»  35»  36- 

9 Liv.  40,  41 ; Liv,  ep.  55. 

10  Hist,  de  bell.  Afiric.  54 ; Suet.  Octav. 
*45  P-  3»  *>  »»  *>  P*«  % x"4>  C.  », 
36»3- 

11  P.  49,  16,  3,  § 1 5 Val.  Max.  a,  7, 
9»  *5« 

12  P,  49,  16,  3,  § 1 ; Fronrin.  1.  c.  4, 
43- 

19  Liv.  40,  Festus  v.  directum. 

14  P.  49,  16,  3,  § x,  Festus  censio,*  de» 
prehensa. 

18  Val.  Max.  2,  7,  4 j Liv.  ep.  57. 

16  A.  Geli.  N.  A.  10,  8}  Fronrin.  L t. 

4»  1»  *6. 
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Corporal  inconveniences.1 

Putting  upon  short  or  inferior  rations,2  called  in  the  navy 
putting  on  six-water  grog. 

Bivouacking  without  the  encampment.3 

Marching  in  heavy  marching  order.4 

All  degrading  punishments  and  torture  were  forbidden  to  be 
applied  to  soldiers.5  Neither  had  a capital  sentence  for  a military 
offense  the  effect  of  confiscating  the  prize-money  acquired  in  sucn 
military  service,  as  was  the  case  with  civilians.6 


§ 2485. 

The  remedies  which  were  available  by  the  convict,  consisted  in 
an  appeal  to  the  people,  in  so  far  as  this  was  admissible,  and  to 
the  tribunes,7  which  latter  could  be  appealed  to  immediately 
against  the  prosecution  or  motion  for  punishment;8  and  thereupon 
the  tribunes,  having  taken  the  matter  into  consideration  in  their 
conclave,  the  votes  were  collected,  and  a formal  decree  drawn  up, 
according  to  the  opinion  of  the  majority. 9 

But  no  appeal  lay  to  the  people  from  a questio , which  had  been 
constituted  by  that  body,  because  such  court  derived  its  authority 
from  the  power  delegated  to  it  by  the  people,  and  no  appeal  could 
lie  to  itself  against  its  own  acts.10 

Appeals  to  the  sovereign  owe  their  introduction  to  the  imperial 
form  of  government; 11  but  ultimately,  appeals  to  a higher  tribunal12 
were  regularly  admitted  on  the  same  conditions  and  in  the  same 
forms  as  in  civil  process.13  Even  a third  party  might  appeal  in 
favor  of  the  convict,14  who  could  not  repudiate  this  benefit.  Not- 
withstanding, however,  the  favor  thus  shewn  to  persons  under 
sentence,  there  were  ^certain  high  crimes  and  misdemeanors, 
where,  by  reason  of  confession  or  undoubted  proof,15  no  appeal 
and  no  delay  in  the  execution  of  the  sentence  was  allowed. 


§ 2486. 

Pardon  by  the  prerogative  of  grace  appears  in  the  republican 


1 Val.  Max.  a,  7,  9 ; Liv.  24,  16 ; 
Suit.  Octav.  24. 

* Poly.  6,  6,  38  (36) ; Frontin.  1.  c.  4, 
i»  *5- 

* Polyb.  6,  38  (36) ; Val.  Max.  a,  7, 

*5- 

4 A mm.  Marc.  25,  1. 

5 P.  49,  16,  3,  § i,  10 ; C.  9,  41,  8 ; 
Acta.  S.  Tnraach  1. 

* P.  28,  3»  6,  $ 6 ; P.  29,  1,  li,  pr,  j 
P.  38,  12,  1,  a;  C.  6,  21,  13. 

7 Llv.  38,  58,  60. 

4 Liv.  26,  3 j Cic.  in  Val.  14. 


9 Zonaras  7,  15 ; A.  Geli.  N.  A.  7,  19 ; 
Liv.  26,  3,  38,  60. 

10  Gc.  Philip,  i,  9 ; Geib.  Crim.  Proc. 
p.  187-391. 

11  § 2368,  h.  op ; Walter  L c.  $ 331. 

“ C.  Th.  11,  30,  20,  57,  58,  615  C.  7, 
62,  29. 

“ C.  7,  62, 6,  § 3 ; Id.  12  ; C.  7,  65,  7. 

14  P.49,  1,6;  P.  49,  4,2,  § 1,  3. 

15  P.49,1,  16  j C.  Th.  11,  36,  1,4, 
7%  3*»  33»  c*  Th-  9»  4°>  x5 » C.  Th.  9, 
10,  i;  C.  Th.  9,24,  1, §35  C.  7,65,2; 
C.  9,  12,  6 ; C.  9,  13,  1,  pr. 


Criminal  ap-  ' 
peals. 

To  the  people. 
To  the  tribunes. 


No  appeal  lay 
from  a quaestio 
to  the  people. 


Appeals  to  the 
emperor. 


Third  party 
might  appeal 
against  the  con- 
sent of  the  con- 
vict. 


Pardon  or  grace. 
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Constructive  by  period  in  the  form  of  recall  from  exile  by  popular  decree ; 1 nor  is 
the  people.  jt  an  impossible  supposition,  that  the  tribunal  which  had  pro- 
nounced the  sentence  was  competent  in  this  behalf**  though  it 
is  hardly  probable. 

Division  of  Under  the  emperors,  pardons  maybe  divided  into  two  cate- 

Seem  6°r*e8>s  *he  ^rst  consisting  in  a species  of  indulgentia  for  an  inure 

Inducentur  class  of  crimes,  whereby  the  penalty  was  remitted,  in  respect  of  a, 

matter  in  which  sentence  had  already  been  pronounced,  or  wherc- 
Staying  process,  by  the  proceedings  were  stayed  in  a In  pendens ,4  or  by  restitution* 
Restitution.  the  effect  of  which  was  to  annihilate  the  offense  and  the  sentence, 
and  restore  the  pardoned  person  to  his  former  state.5  This  is 
the  effect  of  a pardon  in  England,  and,  indeed,  in  most  countries. 

1 Liv.  5,  46  i Cic.  Plut  Cic.  33  j Dio  4 C.  9,  22,  9 ; C.  9,  51,  5,  7,  9; 

Cass.  39,  8»  C.  9,  43,  3 j C.  Th.  9,  38,  de  iodulgeac. 

* Val.  Max.  5,  4,  7.  criro. 

* Walter  1.  c.  $ 820,  n.  203,  ibiq.  cit.  4 P.  48,  19,  27,  pr. ; C.  9,  51,  1$ 
Plochmann.  das  Begn*digungs  recht  (Er-  P.  48,  23,  1. 

langen  1845)  § 
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EPILOGOS. 


The  Author  has  endeavored,  in  the  preceding  work,  to  give  an 
outline  of  the  Roman  Law  in  such  a form  as  will  guide  the 
student  in  his  researches  through  a period  of  1310  years,  from  the 
foundation  of  Rome,  Bkc.  753,  to  the  date  of  the  last  Novella 
Constitutio  of  Justinian,  probably  about  566  a.d.  He  has  also 
glanced  at  the  fate  of  the  Roman  civil  law,  with  the  view  of  shew- 
ing how  it  enters  into  the  juridical  system  of  modern  nations. 

The  leading  characteristics  of  the  original  law  of  the  Roman 
State  consisted  in  the  reality  of  every  proceding,  and  in  those  pro- 
cedings  being  conducted  orally  and  publicly. 

The  next  step  was  definite  legislation  under  the  Decemvirs, 
which  consisted  in  a codification  and  extension  of  the  then  existing 
laws,  with  such  amendments  as  were  suggested  by  the  experience 
and  practice  of  the  Roman  judicial  officers,  improved  by  the  ex- 
perience acquired  in  foreign  countries. 

The  next  step  consisted  in  the  introduction  of  the  fictiones  jurisy 
having  for  their  object  the  shortening  of  the  process  by  the  abo- 
lition of  forms,  now  no  longer  of  the  substance,  whereby  much 
was  tacitly  admitted  to  have  been  done  which,  in  feet,  had  not 
been  performed ; this  curtailment  was  rendered  possible  by  the 
advancement  of  learning,  and  with  it  arose  the  facility  of  reducing 
to  writing  that  which  theretofore  had  been  purely  oral. 

Senatus  consulta  and  plebiscita , passed  from  time  to  time,  tended 
to  render  the  details  more  positive,  and  the  effect  of  legal  proced- 
ings  more  equitable  and  operative ; indeed,  during  the  republican 
period,  the  gradual  tendency  to  equity  is  very  strongly  marked, 
as  giving  relief  against  the  stern  and  unflinching  rules  of  the 
strictum  jus . 

Towards  the  termination  of  the  republican  period,  we  remark 
the  increased  stringency  of  penal  enactments,  so  that  while  civil 
remedies  were  rendered  more  equitable,  punishments  for  criminal 
offenses  became  more  severe,  and  in  this  position  the: Roman  law 
remained  until  a late  epoch  of  the  imperial  rule:  equity,  on  the 
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one  hand,  gradually  assumed  a more  dominant  influence  in  dero- 
gation of  the  strictum  jus ; while  lenity,  in  the  criminal  branch  of 
die  legal  administration,  was  insensibly  superseded  by  increased 
severity. 

At  the  epoch  at  which  the  seat  of  empire  was  transferred  to 
Byzantium,  a great  change  is  perceptible  in  the  Roman  law. 

Civil  procedure  was,  indeed,  simplified,  and  its  formalities  still 
further  retrenched ; and  although  stripped  of  its  popular  character, 
equity  was  still  more  strongly  recommended  to  the  civil  magis- 
trate ; but,  on  the  other  hand,  many  acts  were  rendered  criminal 
which  had  not  been  so  thitherto  ; and  the  penalties  they  involved 
most  stringently  inforced.  Every  thing  was  now  reduced  to 
writing,  ana  oral  procedure  was  almost  intirely  banished  from  the 
Byzantine  forum. 

The  vast  extent  of  the  empire,  the  diversity  of  persons  it  had 
become  necessary  to  invest  with  some  sort  of  jurisdiction,  the 
difficulty  of  finding  duly  qualified  persons  to  administer  the  law, 
and,  above  all,  the  utter  absence  of  any  one  work  to  guide  the 
judges,  gave  rise  to  a great  want  of  uniformity  in  practice ; and 
each  followed  his  favourite  legal  author,  or  the  decision  laid  down 
in  the  particular  works  which  he  happened  to  possess.  Thus 
a great  conflicting  of  decisions  arose;  nor  can  there  be  the 
slightest  doubt  that  the  great  increase  of  these  anomalies  was  one 
of  the  principal  causes  moving  Justinian  to  introduce  a uniformity 
of  law  and  process. 

The  Emperor  undertook  the  work  of  codifying  all  existing 
imperial  constitutions  and  laws,  so  as  to  avoid  as  far  as  was 
possible  the  dilemma  which  arose  out  of  these  conflicting  de- 
cisions ; and  in  performing  this  arduous  undertaking,  the  imperial 
commissioners  appear  to  have  taken  the  edict  as  their  model.  He 
enacted  Finality,  but  infringed  this  self-imposed  rule  by  his  later 
constitutions,  many  of  which  intirely  repealed  portions  of  his 
previous  enactments.  He  died,  however,  in  the  vain  persuasion 
that  his  successors  would  respect  that  finality  which  he  himself 
had  been  the  first  to  disregard.  Manners  and  customs,  however, 
continued  to  change,  and  a Greek  empire  required  a Greek  code ; 
thus  the  Basiliks  and  other  compilations  arose,  founded  indeed 
upon,  but  in  many  instances  departing  from,  the  principles  of  the 
great  Byzantine  law-giver. 

Justinian’s  works,  however,  and  the  previous  code  of  Theodo- 
sius, had  gone  forth  into  Europe,  and  formed,  among  the  then  bar- 
barous tribes  of  the  continent,  the  positive  basis  of  the  now  local 
laws  of  at  least  half  the  civilized  globe ; esto  perpetua , for  that 
which  is  founded  oh  sound  logic  must  ever  hold  its  ground  against 
inequity  and  empyricism. 

It  is  curious  to  observe  the  same  tendency  in  English  law  and 
in  that  of  the  continent,  which  is  so  striking  in  Roman  juris- 
prudence— the  tendency  towards  equity — a natural  consequence  of 
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advanced  civilization ; but,  on  the  other  hand,  while  the  criminal 
law  of  Rome  gradually  increased,  that  of  England  has  decreased 
in  severity ; thus,  in  so  far,  the  civil  and  criminal  jurisprudence 
of  Great  Britain  have  progessed  in  the  same  direction;  and 
although  the  categorie  of  criminal  offenses  has  been  extended,  the 
punishment  of  them  has  become,  from  day  to  day,  more  lenient. 

With  these  general  remarks,  the  Author  closes  his  work  on  a 
subject  which  has  occupied  his  attention  during  half  his  lifetime  ; 
and  he  dismisses  it  with  the  hope  that  his  labors  in  a held,  hitherto 
almost  untouched  by  English  writers,  have  not  been  altogether  in 
vain,  and  may  prove  to  others,  as  they  have  to  himself,  a means  of 
valuable  historical  information,  and  profitable  occupation  in  leisure 
hours. 


On  St.  Andrew's  Day,  . 
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Abigei,  § 2438. 

Abolitio,  § 2464« 

Abortion,  procuring,  § 2446. 

Absentia  ob  metum— reipub.  causam— necessi- 
tatem (restitutio),  $ 2061. 

Acceptillatio,  definitions  discussed,  § 1858. 

— dissolution  of  contract  by,  § 1858. 
Acceptum,  in  accounts,  § 2080. 

Accidental  damage,  who  responsible  for, 
§ 1649. 

loss,  § 1675. 

Accidents,  at  whose  risk,  § 1667. 

Accounts,  books  of,  as  evidence,  § 2334. 

■  Roman  method  of  keeping,  $ 2080. 

■ ■ - tutors*,  as  evidence,  § 2334. 
Accusatio,  ambitus,  § 2388. 

Accusation,  manner  and  form  of,  § 2451. 

Act,  new  common  law  procedure,  § 2050. 
Acta,  drawing  and  serving,  fixed  rules  for  fees, 

$ *35®»  , 

Actio,  ad  exhibendum,  § 2054. 

■i  — an  arbitrary  action, 

§ *>77; 

— aestimatoria,  a b.  f.  action,  § 2172. 

■ ■ ■ — in  culpa,  summary  of, 

$ *>7S; 

— praescriptis  verbis,  to  meet 

debts  as  to  contracts  on 
sale  or  return,  endeavors 
to  assimilate  it  to  kindred 
contracts,  § 2175. 

— aquae  pluviae  arcendae,  against  the  diver- 

sion of  rain  water,  § 2180. 

— - arborum  furtim  caesarum,  § 1909. 

— ■»  bonae  fidei,  form  of,  § 2160. 

— - commodati  a b.  f.  action,  $ 2172. 

— commodati  directa  et  contraria,  § 2067. 

■ communi  dividundo  a b.f.  action,  §2 172. 

■ condictio  furtiva,  § 1892. 

— conducti,  lies  against  owner,  § 1678. 
conducti,  to  whom  competent,  § 21 11. 

— confessoria,  § 2024. 

— confessoria  directa,  nature  of  threefold 

example,  § 2034. 

— form  of  prosecuting,  § 2034. 


Actio  confessoria  utilis,  § 2035. 

contractus  permutationis,  § 2020* 

■ contra  eum  per  ^uem  factum  est  quo 

minus  quis  in  judicio  sistat,  § 2155. 

■ contra]  judicem  qui  litem  suam  fecerit, 

§ 2159. 

■ contra  mensorem  qui  falsum  modum 

dixerit,  directa,  utilis,  $ 2149. 

criminalis  or  accusatio,  what  implied  by, 

§ 1892. 

— de  albo  corrupto,  $ 2151. 

— de  aleatoribus,  § 2146. 

de  calumniatoribus,  § 1802. 

— — de  communi  dividundo,  ( 2123. 

de  communi  dividundo,  effect  of,  § 1781. 

— de  pecunia,  § 2076. 

■ et  receptitia,  transformed  by  Jus- 
tinian into  actio  constitutoria, 
§ 2076. 

extended  by  praetor,  $ 2076. 

de  dejectis  et  effusis,  for  throwing  things 

from  the  houses  into  the  street,  § 2160. 
de  dolo  malo,  an  arbitrary  action,  §2177. 

— ■ de  edendo,  an  arbitrary  action,  § 2177. 

— de  edendo,  in  banking  accounts,  § 2178. 
— — de  eo  quod  certo  loco,  an  arbitrary  action, 

§ 2177. 

— de  eo  quod  certo  loco  (dare  oportet),  can 
only  be  brought  in  foro  domicilii,  § 2182. 

de  fugitivis,  § 2147. 

- - deinjuriis,etfiunoaslibellis,§2X4X,2i44i 

■ — de  in  rem  verso,  liability  of  fathers  for 

sons*  debts,  cases  and  exceptions,  § 2192. 
■ ■ ■ de  legatis  venerabilibus  locis  vel  ecclesiae 
relictis,  § 2140. 

de  partu  agnoscendo,  maxim»  on  which 

founded,  § 2046. 

■ ■ — ■ remedy  of  the  mother, 

$ 2046. 

. — de  pastu  et  in  factum,  driving  cattle  on 
to  pastures,  § 2201. 

— de  pauperie,  damage  by  beasts,  § 2200. 
de  pauperie,  directa,  utilis,  indusio  ani- 
malis, § 2201. 

— — de  peculio,  § 2188. 

— - de  permutato,  a b.  f.  action,  § 2217. 
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Actio  depositi, « b.  f.  aedon»  § 2172. 

■ de  recepto  in  factum,  $ 2x62. 

in  «impium,  § 2162. 

■ ■ -■  ■ - in  duplum,  $ 2x62. 

— de  «ervo  corrupto,  computation  of  dam- 

ages,  $ »145. 

— de  suspensis  et  positis,  9 2x61. 

— — de  vi  aut  metus  caus&,  an  arbitrary 
action,  $ 2177. 

— directa,  in  case  of  power  of  attorney, 

i 2022.  ] 

— dolus,  requirements  of,  § 2058. 

— bonus,  where  it  lies,  § 2058. 

— in  subsidium,  § 2058. 

malus,  ground  of  restitutio,  § 2058. 

— emphyteuticarii,  a b.  f.  action,  $ 2x72. 

— ' summary  of,  § 2x13. 

-■  ■ ■ empti,  competent  to  the  purchaser, 

§ 2086. 

— — empti  ct  venditi,  § 1657. 

— ex  conducto,  a b.  f.  action,  $ 2172. 

— ex  empto,  a b.  f.  action,  § 2x72. 

-■  exercitoria,  § 1749« 

— institoria,  application  of,  § 2116. 

-■  liabilities  of  exercitor  (charterer)  and 

magister  (supercargo)  of  ship,  §2x^3. 
— • ex  lege  Cornelia  de  injuriis,  civil  and 
criminal,  $ 2143,  2144. 

■ ex  liberali  causa — adsertores,  why  neces- 
sary in,  § 2045. 

« ' ' ■ reward  for  detection  of  collu- 

sive acts,  § 2045. 

■ — action  limited  to  5 years,  § 2045. 

■ de  libertate,  de  ingenuitate, 

§ *°«-  . 

— ■■  ■!■■■■  lay  in  favorem  libertatis,  or 

servitutis,  § 2045." 

■ ■ form  of— example,  $ 2045. 

. adsertores  libertatis  in,  § 2045. 

■ — - limited  penalty  in,  § 2045. 

— ex  locato,  a b.  f.  action,  § 2172. 

— ex  mutuo,  § 2066. 

■ ■■  ■ - proof  of  delivery,  § 2066. 

■ - - where  many  creditors,  § 2066. 

— — mode  of  payment,  § 2066. 

■ ■ ■ summary,  § 2066. 

ex  stipulatu  de  dote  promissa,  what  it  is, 

to  whom  competent,  § 2173. 

■ 1 ■ de  dote  repetenda,  a b f. 

action,  $ 2172. 

— may  be  for  a res  certa,  or  in- 
certa, § 2072. 

. — nature  of,  clause  introduced 

by  Justinian,  ^ 2074. 

■ ex  vendito,  a b.  f.  action,  § 2172. 

■  familiae  herciscundae,  $ 1777* 

a b.  f.  action,  $ 2172. 

■ '■  where  it  lies  not,  § 2x22. 
_ Faviana  et  Calvisiana,  an  arbitrary  action, 


§2177. 


in  case  of  a freedman 
alienating  such  property 
as  he  should  bequeath  to 
his  patron,  § 2181. 


Actio  fictitia  and  utilis  synonymous  $ Gains’  and 
Ulpian’s  opinions,  $ 2022. 

— finium  regundorum,  an  arbitrary  action, 

$ 2x77. 

--  - ■ - respecting  contiguous  estates, 

the  iter  limitare,  procedure 
according  to  the  Twelve  Ta- 
bles, progreasive  variations  of, 

§ *179- 

■ ■ ' to  whom  competent,  9 2179. 

— — ■ ■ duration  thirty  years,  § 2179. 

funeraria,  § 2172. 

assimilated  to  the  negotiorum 

gestio,  § 2x30. 

furti,  § 1909. 

different  from  condictio  furtiva ; h 

a more  comprehensive  remedy, 
§*>34- 

manifesti  m quadruplum,  9 19x5. 

— oblati,  § 1906. 

— - requirements  of,  § 2x34. 

■—  - where  it  lies,  § 2134. 

— hsereditatis  aditio,  § 1785. 

— — a b.  f.  action,  9 2172. 

— how  used  by  Papinian,  Ulpian,  Panins, 

Gains,  § 205a. 

hypothecaria,  different  from  intenfictufi 

~ Salvianum,  § 2312. 

—  limitation  of,  $ 2221. 

in  factum,  § 2016. 

■ condictio  differs  from,  § 2051. 

■ ■ contra  com  qui  in  jus  vocatum 

vi  exemit,  § 21 54. 

■ ■ ■ contra  eum  qui  jus  dkenti  non 

obtemperaverat,  § 2153. 

■ - — contra  eum  qui  jus  novum  (ini- 

quum) statuerat  aut  impera- 
verat, § 2152. 

contra  eum  qui  tine  venia  in 

jus  vocaverit,  § '1892. 

— cum  praefinitione,  $ 2017. 

■ cum  taxatione,  § 2017. 

cum  infinitione,  § 20x7. 

— ■ - de  calumniatoribus,  § 2x57. 

-1-  de  praescriptis  verbis,  different 
significations,  § 2065. 

— ■ for  res  certa,  or  incerta,  \ 2017. 

| • ■ limited  to  annus  utilis  perpetui, 

§ 2049. 

— injuriarum  praetoria,  in  addition  to  «to- 

rn atoria,  § 2142,  2x44- 
in  jus,  § 2016. 

in  publicanos  et  vectigalia  commi», 

' against  fraud  in  collection  of  taxes, 

.§*14 *• 

in  rem  utilis,  § 2024. 

— institoria,  applies  to  transactions  on 

land,  as  exercitoria  by  sea, 
§*194. 

■ - ■■■■  et  quasi  institona,  9 1745* 

- remedy  by,  $ 1752. 

in  triplum  contra  viatores,  § 2138. 

legis  Aquiliae  — its  three  chapter», 

§ *139. 
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Aedo  legi*,  give*  way  to  caudo  damni  infeed, 
$ »99*- 

■ reserved  for  case*  where  sacramen- 

tum was  used,  § 1992. 

whether  pignoris  capdo,  and  manus 

injecdo  pro  judicato  were,  § 2003. 

— ■ ■ locati  et  conducd,  $ 1678. 

— obligations  of  the  letter  in,  $ 2107. 

to  whom  competent^  2108. 

— mandati,  a b.  f.  actio,  2172. 

— — contraria,  i 1745« 

— — § 2116. 

• directa,  § 2116. 

§ 1745- 

— manus  injectio  against  usurers  under  lex 

Marcia,  § 2002. 

■ ■ ■■  pro  judicato,  in  what  cases 

formerly  used,  § 2010, 
2011.  . 

■ under  lex  Furia  testa- 

mentaria, § 2002. 

— metus,  nature  of,  § 2057. 

— ■ enlarged  by  Cassius,  § 2057. 

1 - ■ originated  by  Cneius  Octavius, 

$»057. 

minoris  petitio,  § 2184. 

■ mixta,  actio  praejudiciales  asserted  to  be ; 

discussion  of  the  question,  § 2044. 

— - negatoria,  $ 2024. 

■ -■  directa,  form  of  prosecuting, 

§2034. 

■ necessarily  distinct  from  the 

vindicatio,  § 2034. 

— ^ ■ utilis,  § 2036. 

— negotiorum  gestorum,  § 2046. 

— ...  ■ - — ■■  . a b.  f.  action,  % 2172. 

■■■■■  ■ contraria  does  not  lie,  if 

gestor  be  self  interested, 
§ 2118. 

— directa  and  contraria, 

$ 1772,2118. 

■ — utilis,  § 1772. 

noxalis,  children,  § 2197. 

— for  damage  done  by  slaves,  its 

origin  in  the  Twelve  Tables, 
confirmed  by  lex  Aquilia,  en- 
larged by  /Edilitian  edict, 
§ 2196. 

■ pauperies,  § 1199. 

— ' - ' ■ where  it  lies,  $ 2x98. 

--  noxa  caput  sequitur,  § 2x98. 

— ■ ■ Pauliana,  § 2059. 

— against  fraudulent  debtors, 

$ »3*4> 

■ an  arbitrary  action,  § 2177. 

. — — — for' restitution,  § 1874. 

— per  condictionem,  introduced  by  lex 

Silia,  affected  by  lex  Calpurnia,  § 200 x. 

— ■ per  manus  injectionem  (execution), 

$I3J8. 

■■■  pro  judicato,  § 2002. 

■ — per  postulationem  judicis,  § 2000. 

■ affected  by  lex  Calpurnia, 

§ 2001. 


Actio  personalis  ex  testamento,  bona  caduca, 
bona  vacantia,  disabilities  of  the  child- 
less, exists  in  England,  § 2x24. 

— pignoratitia,  § 2070. 

■ ■■  ■ ■ ■ custody,  § 2070. 

directa,  contraria,  other 

remedies,  § 2o|o. 

• ■ nature  of  the  contract  upon 

which  based,  § 2070. 

— pignoris,  a b.  f.  action,  § 2172. 

-■■■■  ■ captionis  legalis,  as  affecting  pub- 
licani, name  of  the  law  illegible, 
§ 2003. 

■ of  military  origin,  § 2003. 

— pluris  petitio,  for  excess  in  re,  tempore, 

loco,  caush  circumscribed  by  Zeno. 

— — pcenalis,  § 1892. 

possessio  ventris  nomine,  § 2047. 

■ woman  cannot  transfer, 

§*<49. 

■ 1 ■ — ■ actio  in  factum,  § 2049. 

— actio  perpetua,  § 2049. 

— - ■ calumniae  caus&,  § 2049. 

praescriptis  verbis  de  permutato,  $ 2170. 

— praetoria  de  constituta  pecunia  § 2021. 

— - ■ hypothecaria,  § 2021. 

■ prejudicial»  the  proper  remedy  in  causa 

liberali,  2045. 

— — pro  socio,  a b.  f.  action,  § 2172. 

— general  conditions,  accidents, 

common  profits,  interest  on 
money,  fraud,  remedies  against 
third  parties,  exercitorial  con- 
tracts, § 2114. 

— publiciana,  an  arbitrary  action,  2177. 

— — extends  to  heirs  and  successors, 

§ 2032. 

■-  form  of,  § 2032. 

for  what,  $ 2032. 

— ■'  founded  on  equity,  §2032. 

■ ■■  ■ is  a quasi  vindicatio,  % 2032. 

— requirements  of,  $ 2032. 

* terms  of  edict,  $ 2032. 

■ to  whom  competent  2032. 

* - where  it  lies,  9 2032. 

■ ■ ■ where  it  will  not  He,  § 2032. 
■ — ■ » in  cases  of  quiritian  property, 

. . § «99*- 

— quand  minoris,  § 1646. 

— quasi  delictum,  § 2020. 

quasi  Servians,  is  extension  of  actio  Ser- 
vians, § 2043. 

— — • alternative  to  pay  or  render,  § 2043. 

■ exceptio  excussionis  in,  § 2043. 

■ 1 - sive  hypothecaria  an  arbi- 

trary action,  § 1177. 

— quod  jussu,  nature  of,  absorbed  by  actio 

tributoria  or  de  peculio,  § 2190. 

quod  metus,  § 1868. 

receptitia,  $ 2076. 

recon  ventio,  mutua  petitio,  § 2186. 

— redhibitoria,  § 2087. 

■ quanti  minoris,  $ 2087. 
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Accio  redhibitoria,  quanti  minoris,  distinction 
between,  4 2090. 

■ - requirements  of,  § 1091. 

rei  et  poeme  persecutoria,  4 1915* 

rei  ▼indicationis,  ex  dominio,  4 2030. 

exception  to  the  rule,  4 2030. 

— rei  vindicationis  ex  dominio  lies  against 
the  true  possessor,  § 2030. 

■ ■ ■ - reciprocal  obligations  of 

possessor  and  dominus, 
2031. 


— remedium  spolii,  as,  \ 2279. 

— ■ rerum  amotarum,  4 1892. 

— an  arbitrary  action,  §2177. 

, — — between  husband  and  wife, 

4*135- 

rescissoria,  introduced  by  Publicius, 

4 2033. 

will  not  lie  for  corporeal  ob- 
jects, 4 2033. 

— rest,  contra  laedentem  et  haered.  suos, 

„ 

— — revin  dicationis,  4 1908. 

revocatoria,  4 1892. 

Rutiliana,  or  Serviana,  § 2364. 

sacramenti  affected  by  lex  Calpurnia, 

4 2001. 

—  danger  of,  according  to  Gams, 


fo™9o?;§  .999. 


- — — penalties,  passage 

concerning,  § 1999. 

. sequestraria,  4 2069. 

a b.  f.  actio,  4 2172 


in  Gaius 


Senriana  an  arbitrary  action,  4 2177.  . 
— ■ introduced  by  praetor  Servius 
Sulpicius,  § 2042. 

- called  also  hypothecaria,  4 2042. 
■ ■ ■ - conveys  to  landlord  right  to 


sell  his  distress,  4 2042. 

— tributoria,  father  obligated  by  contracts 

of  his  von,  4 2191. 

— tutelae,  § 2020. 

■ a b.  f.  action,  4 2172. 

■ ■ ■—  contraria  by  the  tutor,  § 2121. 

— . — de  distrahendis  rationibus, 

4 2120. 

— tutoris  suspecti,  § 2158* 

— — utilis,  § 1775»  1020. 

always  based  on  a fiction,  Savigny 

thinks,  4 2022. 

in  case  of  ceding  right  of  action  to 
another,  § 2022. 

pnetoria,  fiction  not  always  apparent, 
probably  none,  4 2022. 

various  significations  of  the  word,  4 2014. 

■ synonymous  with  legis  actio,  4 2014. 

■ ■ venditi  competent  to  the  vendor,  4 2086. 
venditi  et  empti— eviction,  4 2099. 

■ ■ ■■  exceptions,  in  case  of 

trifling  objects,  donors, 
vendors  of  a universitas, 
^>r  stipulation  for  exemp- 
tion, § 2093. 


Actio  venditi  et  empti  Imsio  ultra  dimidiam, 
§1094. 

■ ' remedy  by  exceptio»9t09$. 

— ■—  effect  of  reastion,  4 1096. 

obligations  of  vendor, 

§ 2092. 

purchaser  can  eloct  ss  to 

remedy,  in  case  of  de- 
fect, principal  or  acces- 
sory, 4 2089. 

— where  lies,  4 1659. 

vi  bonorum  raptorum,  § 19x5. 

■ - applies  to  moveables, 

«»136. 

vindicationis  rei,  4 2025. 

■ — must  be  brought  within 

thirty  years,  ^ 22x9. 

i.  . i--  the  oldest  action  in  we, 

42024. 

why  so  termed,  4 20x5. 

Action,  personal,  fiction  in,  4 2022. 

real,  fiction  in,  4 2022« 

right  of,  origin  of,  4 1981. 

Actiones  i®diliti*,  4 *<»*• 

arbitrariae  et  bonae  fidei,  4 2164 

. distinction  between, 

4 2x68. 

• formula  in,  4 2168. 

list  of,  2177. 

■ bonae  fidei  compensatio  et  deductio, 

4 2170, 2171. 

— complete  list  of,  § 2172. 

1 enumeration  of,  4 2170. 

et  arbitrariae,  theorie  of  Savigvy 

erroneous,  4 2165. 

— — — — — — theorie  of  Thibaut  correct, 

42166. 

et  stricti  juris,  distinction  be- 
tween, 4 2169. 

■ — their  different  opera- 
tions, § 2x71. 

origin  of,  4 2167. 

which  are,  4 2171. 

civiles,  4 2021,  2024. 

commodati,  4 202  X. 

■  empti,  4 2021. 

mutui,  4 2021. 

venditi,  4 2021. 

certi  ex  stipulatu,  4 2072. 

. condictiones,  4 2023. 

confessoriae  et  negatoriae  for  pnrdial 

urban  services,  4 2034. 

both  directae  and  utiles,  4 2034. 

- confessoriae  ceased,  4 *992. 

perpetual,  4 2220. 

de  damno  infecto  legis  actio  retained 

in,  4 2004,  2005. 

- ■—  depositi,  compensatio,  deductio,  a- 

exceptio  doli,  not  allowed,  4 2068- 

liability  of  heirs,  4 2068. 

directae  et  contrarias,  4 *o6l. 

in  simplum  in  duplum,  4 

directae,  4 2022. 

descend  from  civil  law,  § 20U- 
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Actiones  di  rectas,  vulgares  ,fictitia,  utiles,  § 1022. 
— — empti  et  venditi,  consensual  requirements 
of,  $ 2086. 

ex  delicto,  4 213a. 

■ pcEnse  in  simplum,  dapium,  tri- 
plum, et  quadruplum,  $2132. 
— - extension  of,  4 2020. 

ex  tutelae,  4 2119. 

■■  directae,  et  contraria,  against 
whom  they  lie,  $ 2120. 

fictitiae,  4 2022. 

— in  factum,  pnescriptis  verbis,  ex  lege, 

4 2020. 

in  heredem  transeunt,  explained,  excep- 
tions, § 2228. 

injuriae,  $ 1957. 

in  personam,  9 2023. 

■ ■ of  no  avail  against  an  illegal 

detainer,  4 205a 

— in  rem,  4 2023. 

. basis  of,  4 2024. 

generally,  § 2029. 

■ ■ ■ — «nay  arise  ex  dominio,  ex  servi- 

tute, ex  hereditate,  or  ex  jure 
pignoris,  4 2029. 

■ — their  effect  on  the  centumviral 

coart,  4 1992. 

institoria  et  exercitoria,  liability  of  la- 
ther for  son's  transactions,  or  any  one 
who  constitutes  another  his  attorney, 

,$*«93-. , . , 

legis  abolished  co  nomine,  % 2005. 

■ ■ — — centumviral  cases  since  tihe  leges 

Juliae  and  lex  iEbutia,  4 1992. 

decline  of,  except  in  special  cases, 

§ 2004. 

execution,  § 2358. 

■---  rive  in  number,  4 1999» 

— their  stringency  caused  their  de- 
cline, $ 2005. 

why  so  called,  English  parallel, 

4 »004. 

locad  ct  conducti,  4 2107,  2108,  2109, 

2110,2112. 

— mixtae,  4 2131. 

negatoriae  perpetual,  § 2220. 

noxales  cautio  in,  4 2214. 

perpetuae  et  temporales,  4 2225. 

— * ■ ■ division  of,  § 2219. 

— — persecutoriae  penal,  condiet,  flirt,  et  rei 
vind.  4 1909. 

— — petitoria,  4 2019. 

—populares,  § 2150. 

English  qui  tam  actions  similar 

to,  4 2150. 

— possessoria,  4 2019. 

— praejudiciales  are  actions  in  rem,  or  civil, 

or  pnetorian,  difference  of  opinion  of 
modem  jurists  about,  4 2044. 

■■■  ■ decide  incidental  questions, 

example,  4 2044. 

--  ■ 1 asserted  to  be  actiones  mixtae, 

4*0«. 

pratona,  4 20*1,  2024. 


Aedones,  realm,  de  servitudbus,  de  hseredka- 
dbus,  § 1^92. 

rei  vindicationes,  leg»  actio  retained  in, 

4 2004,  2005* 

— sequestraria  directa  et  contraria,  4 2069. 
«tried  juris  et  arbitraria,  their  rdladon  to 

judicia,  4 2164. 

table  of,  by  Sa vigny,  4 2053« 

Utiles,  4 2022. 

ex  lege  Aquiha,  4 1940. 

vindicationis,  4 2023. 

vindictam  spirantes,  § 1892. 

vulgares,  § 2022. 

Aedonum,  editio,  postulatio,  per  advocatum, 
4 2009. 

Actions,  division  of,  into  nominata,  and  in- 
nominata, 4 2020. 

general  division  of,  according  to  the  In- 
stitutes, 4 2018. 

limitation  of,  acquisitive  and  ■extinctive, 

4 2219. 

begins  to  run  f*t>m  the 

aedo  nata,  4 22t8. 

• ■-  confessoria,  4 2220. 

■ negatoria,  § 2220. 

. . ...  — vindicatio  rei, 4 22 19. 

hypothecaria,  4 2221. 

— hereditatis  petitiones, 

4 2222. 

in  rem  scripta,  4 2223. 

- - quod  metus,  i 2223. 

— ■ — rei  persecutor!»,  § *224. 

— — honoraria,  § 2224. 

— — Pauliana,  4 2224. 

— — poenales  ex  delictis  privatis, 

4 2225. 

— -111  forti — arborem,  4 2225. 

—  furtim  casarum,  4 2225. 

— 1 conflicting  opinion  of  com- 

mentators, between  limi- 
tation of  jus  pignoris  and 
personal  action  for  the 
value,  4 2221. 

■ — — ■ deporiti  miserabilis,  -2*25. 

— — — servi  corrupti, 4 2225. 

— ■ — — ■ — de  dejectis  et  effusis, 4 2225. 

— - de  dolo,  § 2225. 

— psenal  indictments,  4 2226. 

— — fell  actions  perpetrated  by 

litis  contestatio,  4 2227. 
— ^actions  which  puss  to  heirs, 

4 2228. 

— — >■■»'  ■ lie  against  heirs,  $ 2229. 

— English,  2230. 

principle  of,  ThibaUfs  view 

of,  4 22X6. 

—  principle  of,  difference  be- 

‘tweenlimitation  by  canon 
and  civil  law,  4 2217. 

— — unknown  to  older  law,  gra- 

dual development  of, 

V**is. 

— mixed,  4 189*. 

on  overages  and  tea  losses,  4 2129. 
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Actions,  on  correal  stipulations,  correal  debtors, 
creditors,  § 2075. 

— on  nominate  contracts,  § 2064. 

— on  verbal  contracts,  § 2071. 

* personal,  with  those  under  the  control  of 

others,  § 2187. 

praetorian,  could  be  tried  before  an  arbi- 
ter, § 2168. 

real  and  personal  division  of  the  Institutes 

and  by  Gaius,  § 2023. 

— ■■  which  do  and  do  not  lie  in  solidum, 

Acts  in&smsl,  not  penal,  § 1889* 

— ipso  jure,  valid,  § 1056. 

Actus  rerum,  term  time,  summer  and  winter, 
united  by  Claudius,  restored  by  Galba, 

. .§  *99°* 

Addictio  in  diem,  what,  § 1652.  * 

Adjudicatio,  § 2012. 

Administering  love  drinks,  § 2447. 
Administratio  hereditatis,  obligations  of  ad- 
ministrator, § 1776. 

remedy  by  action, 

§ *777* 

Adscript!  glebae,  § 1681. 

Adserere  in  actio  ex  liberali  causa  equivalent  to 
English  aver,  § 2045. 

Adsertores  libertatis  in  actio  ex  liberal!  causa, 
why  necessary,  Justinian  makes  them  op- 
tional, § 2045. 

Adsignatio,  what,  § 17  5 
Adulterium,  early  law  of,  § 2424. 

Adultery,  latest  laws  punishing,  \ 2425. 
Adversaria,  or  day  books,  § 2080. 

Advocate,  asrignment  of  by  praetor,  to  un- 
assisted clients,  § 2009. 

■ described,  different  from  a procurator, 

§ 2207. 

— seijeants  at  law,  the  modern  type  of, 

§ 2009. 

a corporate  body,  fiscal,  ^ 2209. 

— — - juridical  of  the  republican  period, 

§ 2209. 

JBdsles,  imperium  and  jurisdictio  of,  $ 1984. 
AEdilitian  edict,  § 2087-8. 

— ■■  — amount  of  damages  in  case  of 

actio  de  pauperie,  $ 2I00. 

jurisdiction,  § 2384. 

ASrarium,  account  of,  § 2346. 

■—  and  the  fiscus,  i 1685. 

Agency,  England,  doubt  if  action  would  lie  on 
a gratuitous  act  of,  § 1744. 

Agents  traded  on  their  own  account,  § 1746. 
Ager  publicus,  where  not  found,  § 1685. 

— vectigalis,  analogie  of,  § 1707. 

— and  emphyteuticarius  in  the 

middle  age,  § 1687. 

■■■'  ■ liability  of  to  land  tax,  § 1689. 

■ rights  of  possessor  of,  to  whom 

belong,  $ 1698. 

Album  in  later  times,  $ 1994. 

— none  before  Octavian,  1994. 

1 not  confined  to  any  class,  § 1994. 

■■ ' or  panel  in  early  times,  § 1994.  j 

' — praetorium,  action  for  defacing,  § 2151. 


Aleatores,  § 2146. 

Alienatio  judicii  mutandi  causa  (restitutio), 
§ 2063. 

— judicii  mutandi  causa  facta,  § 1873. 

— • to  heir  presumptive,  § 1704. 

Alienator  liable  for  fine,  § 1705. 

Altercatio,  § 2454. 

—  (in  suits),  § 2324. 

Ambitus,  $ 2403. 

— accusatio,  $ 1388. 

America,  U.  S.,  bribery  in,  § 2404. 

Amnesties,  general,  § 2464. 

Ampliatio,  § 2458. 

(adjournment)  in  suits,  $ 2324. 

Annona,  lex  Julia  de,  § 2409. 

offenses  against,  § 2395. 

Antapocha,  a private  instrument,  $ 2334. 
Ante-decemviral  period,  § 1883. 

Apocha,  or  receipt,  a private  instrument  not  to 
be  confounded  with  acceptillatio,  § 2334. 

A poeta  cy  punished  by  Moslem  law,  \ 2402. 
Apostolss,  letters  demissoty  in  appeals,  § 2370. 
Appeal  by  third  party  against  consent  of  con- 
vict, § 2485. 

— cases  which  had  none,  remedies  therein, 
§*37>- 

■ — from  quaestor  to  the  people,  § 2485. 
Appeals,  $ 2368. 

■■  against  definitive  sentences,  § 2370. 

■ criminal  to  the  people  and  tribunes, 

. $*4*5-  . 

in  the  provinces,  § 2370. 

limitation  of,  § 2229. 

restricted  to  two,  $ »372. 

■ to  the  emperor,  $ 2485. 

■ under  the  Romano-Byxantine  empire, 

§ »569. 

vexatious  penalty  for,  § 2372. 

— ■■■'*  when  they  might  be  made,  § 2370. 
Aquae  caput,  definition  of,  § 2301. 

— et  igni  interdictio,  $ 2408. 

Aqua  quotidiana,  aestiva  and  hiberna,  § 2301. 
Arbiter  in  actiones  bonae  fidei,  § 2168. 
Arbitrariae  actiones,  § 2164. 

— - and  bonae  fidei,  distinction 

between,  $ 2168. 

Arbitri  judged  secundam  aequitatem,  § 1994. 

— - and  judices,  distinction  between,  § 1994. 
Arbitrium  judicis,  uncertainty  of,  $ 1804. 
Arcarium  nomen  (in  accounts),  not  round  in 
the  more  modern  Roman  law,  § 2080. 
Areoles,  vide  Haruspices. 

Arrest,  how  enforced  by  imperial  lieu  tenent  in 
serious  cases,  § 2465. 

in  serious  and  manifest  crimes,  $ 2465. 

■ personal,  restriction  of  municipal  magis- 
trates* power,  § 2362. 

■■  1 right  of,  complained  of  by  plebeians, 

§ 2002. 

Arrested  persons,  how  treated  in  military 
custody,  $ 2465. 

> in  later  times  a commen- 
tariensis had  charge  of 
them,  § 2465. 
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Arretted  persons  in  the  country  under  the 
superintendence  of  the  prae- 
tor, § 2465. 

under  the  superintendence 

of  the  triumviri  capitales, 
§ 2465. 

Arrha,  forfeit  of,  $ 1645. 

Assaults,  minor,  law  of  England,  § 1948. 
Assassins,  Sicarii,  $ 2416. 

Asses  and  sesterces,  relative,  value  of,  § 1992. 
Adsessores  of  the  praetor,  § 1988. 

— r stipend  granted  to,  by  Emperor 

Alexander,  § 1988. 

Assessorium,  the,  § 2459. 

— ■ — the  German  and  Prussian  analogy, 

$ 2348. 

Assignment  of  vindiciae,  rule  for,  § 2026. 
Attorneys  at  law,  $ 2009. 

■ ■ (or  cognitores),  their  first  introduc- 
tion, § 2202. 

Auctio,  sale  applicable  to  private  insolvencies, 
$ 2365, 2367. 

Aureus,  change  in  denomination  of,  § 1825. 
Averment  of  property,  § 2028. 


B 

Bu1,§x4$i. 

— — forfeit  of,  % 201  f . 

■ for  folfilment  of  judicatum,  but  not 

always  required  by  later  law,  § 22 10. 

■ ■■  personal  principle  preserved  in  England, 

$22X1. 

— renewed  in  adjourned  cases,  § 2011. 

— substituted  for  arrest  in  cases  of  debt, 

§ 2002. 

■ substitution  of,  for  personal  citation, 

§ 2314. 

— — m Cautio  and  Satisdatio. 

Bankers*  accounts,  actio  de  edendo,  right  to 
inspect  books,  and  to  demand  an 

account,  § 2178. 

Bankruptcy,  § 2364. 

Bargain  and  sale,  acceptance,  § 1660. 

according  to  the  Mohamme- 
dan law,  § 1660. 

— definition,  § 1660. 

— - delivery,  or  vacation  of  posses- 

sion, § 1663. 

—  how  may  be  concluded,  § 1660. 

implied  consent,  § 1661. 

— meeting  required,  $ 1661. 

retraction  of,  § 1662. 

Baron  and  feme,  § 1640. 

Bek,  $ 1665. 

Beneficium  cedendarum  actionum,  § 2079. 

■■■  — competenti*,  by  whom  claimable, 

§ 1844. 

. cases  in  which  inopera- 

tive, § 1846. 

—————  claimable  on  petition, 
b 1845. 

VOL.  III. 


Beneficium  competentia  ex  causa  egestatis, 

§ 173»* 

— ■ to  whom  allowed,  § 1844. 

■■  divisionis,  founded  on  a rescript  of 

Hadrian,  $ 2078. 

- - ■ ■ English  law  coincidence  of,  $ 2078. 

- ordinis  of  Justinian,  $ 2077. 
Bethmann,  on  the  querela  inofficiosi,  § 1992. 
Bigamie,  § 2429. 

Bill,  the,  in  our  equity  courts,  presented  by 
way  of  petition,  § 1985. 

- of  equity,  English  parts  of,  § 2013. 

Birth  supposititious,  a falsum,  § 24x3. 

Bishops  assisted  in  the  supervision  of . the 

prisons,  § 2466. 

Bona  fides,  see  fides  and  actio. 

gradual  introduction  of,  into  actions, 

§ 2167. 

Bonorum  possessio,  § 1794. 

limitation  of,  § 2229. 

■ venditionis  fictio,  § 2022. 
Book-keeping,  our  art  of,  through  the  Italians 
from  the  Romans  (see  note  3,  p.  391)» 
§ 2080. 

Boundaries,  decision  of,  English  system,  § 2179. 
■■  ■ - ■ of  estates,  actio  finium  regundorum 

applied  to  praedia  rustica,  $ 2179. 
Branding,  § 2476. 

Bribery  abolished  in  Rome,  § 2404. 

parliamentary,  § 2403. 

Burglary,  § 1898. 

- ■■■  ■ Roman  law  of,  § 1898. 

Burial  alive,  § 2475. 

English  and  foreign  parallels,  § 2288. 

right  of,  § 2287. 


C 

Caduciaria,  lex  (Papia  Poppaea),  § 2124. 
Calumnia,  branding  for  suppression  of,  $ 2463. 
- ■ '■■■■  definition  of,  $ 2157. 

Calumni*  causa  (Sctm.-  Plancianum),  § 2049. 
Calumniator,  what  constitutes,  $ 2x57. 
Calviriana  actio,  § 2x81. 

Candidatus,  § 2404. 

Canon,  what,  $ 1693. 

. emphyteutic,  default  of  payment  of, 

§*7°9-  . . J , 

- — — - ■ ■ - — ■ cannot  be  increased  or  de- 

creased, $ 1697. 

- differs  from  rent,  $ 1697. 

. , forfeiture  for  non-payment 

of,  text  of  constitution, 
§ 1710. 

■ - ■ « ■—  — obligations  of  tenents  to 

pay.  b >707- 

- — ■ - ■ - - — - Vinnius’s  opinion,  $ 1710. 
Capital  jurisdiction  of  senate,  § 2382. 

. — . ..  ■ ■ — from  kings  to  consuls, 

$1381. 

■ ■ ■ — punishment,  see  pan*. 

by  paternal  authority, 

$ 2380. 

4 Y 
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Capital  punishment,  power  of  specially  com» 
ferred,  § 1986. 

Capitis  deminutionis  fictio,  § 202a. 

Caricatures  punishable,  § 2143. 

Carmen  injuriosum,  1946. 

Carriers  of  goods,  § 2162. 

■ ■ ■ ■ liability  of,  by  English  law,  § 1975. 
Cash  and  credit,  § 1648. 

Casus  fortuitus,  § 1675. 

Catiline,  $ 2420. 

Cato,  C.  § 2408. 

Cattle,  fines  in,  nominal,  § 2473» 

Catulus,  $ 2420. 

Caupo,  who,  § 1972. 

— liability  of,  1972. 

Caupones,  pleas  in  answer  to  actions,  by  § 1974. 
— - ■ » remedies  against,  § 1974. 

Causae,  arbitrariae,  § 1994« 

bonae  fidei,  1994. 

Causa  justa,  2056. 

Causes  inferior  per  formulam  et  sponsionem, 
before  a single  judge,  § 1992. 

Cautio,  a private  instrument,  ^ 2334. 

»■  — — - municipal  magistrates  have  delegated 
power  to  decree  a,  § 2307. 

■ ■ damni  infeed,  $ 2301,  2307. 

■ ■ ■ ■ ■ ■■  - to  whom  competent, 

§ 2308. 

— - preferred  before  legis 

acrio,  § 1992. 

- in  case  of  sewers,  § 2309. 
indebita  for  le|acies,  $ 1793* 

■ de  judicio  sisti,  judicatum,  solvi,  lids 

contestado,  generally  included  under 
satisdado,  & 2211. 

- judicatum  sisri  disconrinued,  $ 2318. 
specialities  concerning  in  noxiri  actions, 

$ 2214. 

Censorinus  and  Manlius,  § 2408. 

Census  assessed  according  to  quiri  tian  property, 

_ .*  '991-  ... 

Centumviral  court,  distinction  between  sessiones 
pro  tribunali  and  de  piano,  $ 1991. 

— had  no  jurisdiction,  § 2393. 

first  constitution  of,  Nie- 
buhr’s erroneous  opinion 
(note  1),  $ 1991. 

- ■ held  originally  in  the  Basi- 

lica,  $ 1991. 

- modifications  of,  $ 1991» 

— ■ number  as  many  as  180, 

* 1991- 

■"  — origin  referred  to  the  lex 

JZbutia,  probably  identical 
with  the  senate,  § 1991* 

■ — 1 ■ - origin  of,  referred  to  the 

thirty-five  tribes,  § 1991. 

— ■ ■'  praetor  president  of,  $ 1991. 

- ■ ■ sat  with  open  doors,  $ 1991. 

‘ — secretaria,  § 1991. 

* * under  the  empire,  divided 

into  four  distinct  consilia, 

$ >99*- 


Centumviral  court  affected  by,  the  introduc- 
tion of  actiones  in  rem, 
$ 199*. 

■ ■■■■■■■■  ■ ■ analogic  in  English  juris- 

prudence, j 1992. 

■ ■ ■■  business  of,  transferred  to 
rector,  § 1992. 
oice  of  action  in  quiritihn 
cases,  § 1992. 

— competency  of,  $ 1992. 

■ ■ - ■ ■ effect  of  actio  publiciana  on, 

$ I992» 

— — — — effect  of  formula  petitoria 
on,  9 1992. 

* — ■ geographical  jurisdiction  of, 

§ 199»- 

■ ■ ■ no  proof  of  its  being  a court 

of  appeal,  $ 199a. 

■ objection  of  oratoxa  to  appear 

in,  § 199a. 

— ' remodelled  by  Augustus, 

$ 199a. 

— - ■ ■■  subject  of  its  cognisance 

enumerated  by  Cicero, 
I >99*- 

■ ■ - tried  heavier  causes  per  legis 

actionem  et  sacramentum, 
$ 199*- 

— — ■ took  cognisance  of  pnedial 

cases,  of  the  usufroctusand 
querela  inofficiosi,  \ 1092. 

— ■ — decemviri  presidents  of  ac- 

cording to  Pomponia, 

_ . . , * ,99J- 

Centumvin  formed  a collegium,  9 1992. 

— not  magistratus  cum  jurisdic- 

tione, but  judices,  b 1092- 

Certa,  § 1674- 
Certum  pretium,  $ 1643. 

Cessibility,  requirements  of,  § 1760. 

Cessio,  what,  9 1754. 

legislation  upon,  § 1754. 

Cession,  effect  of,  $ J757. 

how  can  be  effected,  § 1756. 

— ■ » not  implied  in  free  disposition  of 

property,  § 1755. 

— 1 ■ ■ of  right  of  action  in  case  of  actiu 

Utilis,  $ 2022. 

■■  — ■ voluntary,  compulsory,  or  by  operation 

of  law,  4 »754* 

Cessionary  cannot  grant  services,  § 1684. 

II proof  of  capacity,  § 1754. 

Cessionaries,  who  can  be,  $ 1759. 

Chaldeans,  vid t Haruspices,  and  $ 24x9. 
Champerty,  Roman  analogic,  .$  2321. 

Children,  house,  remedy  for  the  delicts  of, 

\ 2197. 

Chirographum,  a unilateral  aet,$  2082. 
Chirographa,  § 2080. 

in  case  of  peregrioi,  $ 2081. 

; as  receipts,  $ 2084. 

Christians  not  more  persecuted  than  other 
nonconforming  sects,  § 2400. 
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Cfcsro’s  «numeration  of  matters  within  the 
competency  of  the  centumviral  court  ex- 
amined, 4 199*. 

Cicero  on  judicia  legitima,  4 1987. 

— — passage  in  distinguishing  judicia  stricti 
juris  and  arbitraria,  also  arbkria  and 
judicia  bonae  fidei,  4 2164* 

Cincia,  lex,  4 2209. 

Circuit,  or  conventus,  discontinued,  4 2344. 
Citatio  by  the  crier  of  litigants,  § 2011. 

fixed  rule  for  fees,  4 *356. 

■ » — ■ how  made,  see  note  5,  4 2023. 
Citation,  form  of  answering  to,  \ 201s. 

Cities,  cursing  of,  4 1883. 

-T— - {federated  and  free,  their  criminal  juris- 
diction, 4 2394. 

Civitatis  fictio,  4 not*. 

Clergy,  4 1640. 

Clerks  in  holy  orders,  trial  of,  4 2395. 

privileges  withdrawn  by 

Valeatiman,  $ 2395. 

Cloaca,  description  4 2309» 

Clodius,  P.  Sextius,  4 242a 
Codices  accepti  et  expensi,  or  ledgers,  admitted 
as  evidence  in  courts  of  law,  contrary  to 
the  English  practice,  $ 2080. 

Ccslebitaria  lex  (Papia  Poppaea),  4 *1*4* 
Co-freighters,  implied  contract  between,  to 
indemnify  each  other,  4 1805. 

Cognitiones  extra  ordinariae,  4 2360,  *397* 
Cognitores,  their  introduction,  4 2202. 

formula  in  case  of,  4 2202. 

cause  of  their  disappearance,  4 2203. 

■ - ■ . cautio  ratihabitionis  required  of, 

§ 2204. 

admitted  in  favor  of  defendent 

formula,  4 2205. 

. persons  incapacitated  to  act  as, 

4 2208. 

Coinage,  Roman,  4 1825. 

•  copper,  value  of,  4 1825. 

gold,  4 *825. 

■ silver,  4 1825. 

Coins,  Roman,  the  then  relative  value  o£, 
4 1825. 

■ Thibaut’s  exror  as  to  intrinsic  value, 

$ i**s. 

— - plate,  4 1825. 

Coining  in  England  and  ©tfioman  empire, 
penalty  of,  4 M1** 

Collybus,  or  agio,  § 1825. 

Coloni,  the,  4 1681. 

— escaping  from,  § 1682. 

— issue  of,  by  whom  claimed,  4 1681. 

istue  of,  aaixed  procreation  of,  4 i$8i. 

marriage  of,  4 1681. 

— nature  of  tenure  of,  4 1681. 

— — object  of  introduction,  4 i68i* 

— the  priestly  office,  4 1682. 

■ as  a punishment,  § 1682. 

— — who  responsible  for  poll-tax  of,  4 1681* 

• — . by  surrender,  4 1682. 

— and  emphyteusis,  4 1692. 


Coloni  nr  municipes,  cote  *f  pwifniring  to  pay 
civil  burthen,  4 *793* 

— who  could  not  eject,  4 1681. 

why  introduced,  4 *681. 

Colonial  status,  origin  o^  4 1682. . 

Comitia  deprived  of  penal  jurisdiction  under 
Augustus,  4 2393. 

Commodati  actio,  4 2067. 

Comxnodattfy  (actio  commodati)  answerable 
for  dolus  -culpa  et  diligentia,  4 2067. 
Communio  bonorum,  4 *779« 

■1  ■■  1 ■ ■ — culpa  in  contract  ol, 

4 1780. 

Compensatio,  what,  | 1843. 

— effect  of,  4 »843. 

from  what  period  dates,  4 **43* 

r—  (actio  depostti),  4 2068. 

,■  ■ , • ■ ■■■  first  legalised  in  b.  £ actions,  by 

Justinian,  4 2170. 

u<td  deductio,  Gams'  distinction 

between,  4 2171. 

■ operative  offect  of,  4 1848. 

pleadable  in  bankruptcy,  4 1849* 

■ reciprocal  debts  when  not  plead- 

able, 4 <847. 

■ ■ ■■  requisites  for  plea  of  set  off, 

1 **47- 

■ - — states  and  municipalities,  4 1849. 

temporalis,  what,  4 »843. 

— < when  not  pleadable,  4 *849« 

Comperendinatio,  4 245  5. 

Compositio  attempted  before  action,  § 2006. 
Concessio,  what,  § 2442. 

Condemnatio,  4 2012. 

deductio  inserted  in,  § 2 17 1. 

■ in  quadruplum,  4 1869. 

Condictio,  4 2001,  2023. 

— a personal  action,  $ 2051* 

a legis  actio,  founded  on  the  law 
connected  with  it,  4 2051. 

ex  lege,  4 2051. 

aleatorum,  limitation  of,  4 2229« 

causa  data,  causa  non  secuta,  re- 
quirements of,  4 1798. 

. remedy  when  operative, 

§ 179*- 

■ principles  by  which  ruled, 

$ i799r  , 

— ■ ■ - — 4 2054,  2120. 

■ - - certi  and  incerti  ex  stipulata, 

4 2073, 2074. 

certi  ex  chirographi,  requirements 

of,  4 2085. 

•'  ■-  contra  actoces  plus  petentes  founded 

•n  a constitution  of  the  Emperor 
Zeno,  4 2051. 

■■  — contra  exccutores,  4 2051. 

■ — — de  eo  quod  certo  loco,  see  Actio. 

ex  chirographo,  4 2080* 

ex  lege  differs  from  the  act»  in 

foetum,  4 2051. 

ex  lege,  4 2020. 

. — ex  moribus,  4 2052. 
forti va,  4 1908. 
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Condictio  fortiva,  obligation  of  thief  to  resti- 
tution, § »133. 

■ ■ ■■  - ■ ■■■  its  anomalous  character,  how 

explained,  to  whom  com- 
petent, against  whom,  certi 
and  incerti,  $ »133. 

-■  ' - whom  obnoxious  to,  § 1796. 

r indebiti,  $ 1797. 

■ ■■■■  against  whom  lies,  $ 1796. 

- ■■■■■■  burthen  of  proof,  discretion 
of judge,  § 17^4. 

— burthen  of  proof  in  doubtful 

and  excepted  cases,  1794. 

■■  in  assumpsit,  § 1796. 

object  of,  $ 1796. 

■ exceptional  cases  in  Roman 

legislation,  § 1793. 

■ ■ ■ ■ lies  for  errors  of  foct,  § 2 125. 

comparison  with  causa  in- 
debiti, § 2126. 

1 — ■ onus  probandi,  on  whom 

lies,  1794. 

1 — of  a caution  to  restore  to  heir, 

$ 1793* 

■ ob  turpem  vel  injustam  causam, 

$ ,797- 

■ — — - ob  injustam  causam,  § 1979. 

■ ■ ob  turpam  causam,  how  arises, 

i »*i s- 

—  § 1978. 

required  no  fiction,  § 2022. 

1 ■■■  sine  causa,  § 1800. 

■ ■■  ■ § 2127. 

— — ■ ■ - ■ remedy,  how  operative, 

§ 1800. 

^ triticiaria,  ^2174. 

‘ Conditions  precedent,  required,  $ 2009. 
Conducti  actiones,  $ 2x07,  2109. 

Conductor,  who,  $ 1668. 

Confinium  agrorum,  quorum  fines  confusi  sunt, 

$ >797-  . . 

Confiscatio  and  publicatio,  § 2478. 

' ■ by  lieutenents  in  provinces,  to 

Fiscus,  $ 2479. 

Confusio,  what,  $ 1850. 

' $171*- 

Conjectio  causae,  2324. 

Conjuring,  $ 244.7. 

Consensual  contracts,  $ 2086. 

— what,  § 1635. 

-■  — ■ how  might  be  concluded, 

$ 1634. 

of  the  consent,  § 1641. 

— ■■■■  of  the  elder  Roman  law, 

§ 1636. 

— ■ error,  § 1641. 

— of  force  and  fear,  J 1641. 

of  fraud,  § 1641. 

—  pretium,  § 164a. 

Consensus,  $ 1637. 

Consilia  of  Centumviral  Court  independent, 
their  action,  $ 1991. 

Consilium,  provincial,  restricted  power  of, 

„ * HS9;  , 

Connquitio,  % 1904. 


Consolidation  of  interest  by  the  Roman  law, 

i l69*« 

Constitution  of  Zeno  de  jure  emphyteutic*», 
$ 1691. 

Constitutoria  actio,  $ 2076. 

Constitutum,  a pactum  praetorium,  always  sop- 
poses  a debt,  § 2076. 

meaning  of,  § 2076. 

a contract  resulting  in  custom- 
confirmed  by  actio  reccptitia, 
$ 2076. 

■ debiti  proprii  et  alieni,  $ 2076. 
Consulares  regionum,  $ 2394. 

Consuls  as  executioners,  $ 2469. 

succede  to  criminal  jurisdiction,  ^ 2381. 

■ - ' their  power  first  circumscribed  by  lex 

Valeria,  continud  by  lex  Sempronia, 

f *3*'-  . , ... 

succeded  kings  m the  admimstradoo 

of  law,  1903. 

Consultationes  in  appetis,  transmitted  to  Im- 
perial consistorium,  § 2370. 

Contract  on  sale  or  return,  actio  aestimatoriae 
praescriptis  verbis  to  meet,  $ 2175. 

Contracts,  consensual  and  implied,  distinction 
between,  § 1762. 

court  having  jurisdiction  in  cases  of, 

$ 1828. 

locality  of,  De  Sa vigny's  summary 

of,  $ 1831. 

$ 1827. 

by  presumed  consent,  $ 1127. 

immoveables,  $ 1827. 

' nominate  actions  on,  $ 2064. 

place  where  designated,  $ 1827. 

tribunals  in  which  fulfillment  of 

compulsory,  § 1827. 

verbal  actions  on,  § 2071. 

Contractus  emphyteuticarius,  § 2113. 

what,  § 1693. 

superficiarius,  1713. 

Contrectatio  usus,  possessio,  § 1896. 

Contumacy  punished  by  fine,  § 2473. 
Conventus,  or  circuit,  in  the  provinces,  excep- 
tions from,  § 2342. 

7»  discontinued,  § 2344. 

Convicium,  what,  $ 1952. 

--  ■■  ■ against  whom,  and  for  what  pur- 
pose,  § 1952. 

when  may  take  place,  $ 1952. 

Corpori,  $ 1951. 

Correctores,  § 2394. 

Corruptio,  § 1027. 

definition  of,  § 2145. 

Cortes  as  persecutor  in  South  America,  § 2402. 
Costs,  as  a preventive  of  litigation ; English 
costs,  § 2378. 

express  condemnation  in,  2378. 

Cotta,  M.  Aurelius,  M.  Valerius  Messala, 

§ 2411. 

Court  days,  particular,  assigned  to  burincw, 

§ »99°- 

fees  and  expenses,  $ »356* 

Courts  closed  on  religious  festivals,  § 1990. 
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Courts,  criminal  exceptional  for  certain  classes, 
§ *395- 

regular  introduction  of,  § 2388. 

martial,  § 2387,  2395. 

— - of  equity  do  without  juries,  § 2458. 
exceptional,  enumeration  of,  § 2346. 

~ as  affecting  persons,  § 2347. 

■ pontifical,  transferred  to  collegium  pon- 
tificum, $ 2386. 

■ regular  (poenae  pecuniarie),  § 2474. 

gradual  formation  of,  $ 1983. 

Crassus,  M.  Licinius,  § 2404. 

Crematio  poena  capitalis,  § 2475. 

Crimen  conniventiae,  § 1977. 

majestatis,  § 2399. 

—  repetundarum,  § 2408. 

Crimes,  denunciation  of,  ex  officio  under  the 
emperors,  $ 2467. 

extraordinary,  in  the  provinces,  under 

the  supervision  of  the  lieutenent. 
§ 2466. 

extraordinary,  nature  of  procedings  in, 

was  irregular,  § 2466, 

of  extraordinary  nature  were  inquired 

into  by  the  Senate  or  the  people, 
§ 2466. 

Criminal  jurisdiction,  see  Jurisdiction. 

of  the  king,  § 2379. 

Cross  indictments,  § 2453. 

Crucifixio  poena  capitalis,  $ 2475. 

Crux  superseded  by  the  furca,  § 2415. 

Cujas,  definition  of,  $ 1719. 

Culeus,  punishment  of,  § 2414. 

Culpa,  as  applied  to  locatio  conductio,  § 1675. 

— by  the  Aquilian  law,  § 1932  to  35. 

the  barber’s  case,  § 1934. 

Donellus’s  summary,  § 1935. 

Hasse’s  view  of,  under  lex  Aquilia, 

. § ,933* . 

m non  faciendo,  § 1935. 

in  public  and  private  thoroughfares, 

5 1934- 

special  cases  involving  imputable  blame, 

§ *934* 

where  no  thoroughfare,  § 1934. 

Curatio  fiineris,  § 1797,  1812. 

Curator  funeris,  remedies  on  account  of, 
§ 1812. 

rules  laid  down  by  Thibaut, 

§ 1812. 

— — — - who  bound  to  bury  deceased, 
$ 18x2. 


D 

D,  branding  with,  § 2476. 

Damage,  malicious  practice  in  respect  of,  be- 
fore the  Aquilian  law,  § 1920. 

Damages  in  penal  actions,  § 2132. 

penal  and  assessed,  $ 1914. 


Damages,  the  highest  known  to  the  Roman 
law,  § 1915. 

Damnatio  ad  bestias,  ^ 2476. 

—  in  opus  metalli,  in  metalla,  differ- 

ence, § 2476. 

■ ■ in  opus  publicum,  § 2477. 

Damnum  absque  injuria,  § 1960. 

— infectum,  its  nature,  § 2307. 
injuria  datum,  conception  of,  by  the 

older  Roman  Jurist^  § 19x8. 

injuria  datum,  conditions  requisite 

to  constitute,  § 19x6. 

■ ■ injuria  datum,  definition  of,§  1916. 

■ . injuria  datum,  development  of  de- 
finition, § 1917. 

■ 1 injuria  datum,  law  of  Twelve 

Tables,  $ 19x9. 

■ ■ injuria  datum,  what,  § 19x6. 

injuria  datum,  malice  and  culpa, 

$ 1917* 

Dar,  § 1665. 

Dardanii,  corn  usurers,  § 2409. 

Datio  in  solutum,  how  differs  from  a man- 
datum,  § 1838. 

• ~ ■ land  and  chattels,  option  of 

creditor,  § 1839. 

obligations  of  creditor  ac- 
cepting, § 1839. 

— on  what  founded,  § 1838. 

■ — — what,  § 1838. 

— judicis  not  a part  of  the  formula,  $ 20x2. 
— - ob  causam  quae  non  sequitur,  § X797. 
Day-books,  adversaria,  § 2080. 

Debasing  currency  a peculatus,  § 2406. 

I Debts,  legal  process  under  legis  actiones,  § 2002. 
Decapitation,  see  Pcenae  capitales. 

Decemviri,  presidents  of  centumviral  courts, 
according  to  Pomponius,  § 1993. 

perduellionis,  § 2379,  2381. 

-•  ■ stlitibus  judicandis,  §1991. 

■ a permanent  court,  its 

power,  § X993. 

Declaration  that  a person  was  improbus  intesta- 
bilisque,  $ 2482. 

Decurio,  capital  punishment  of,  referred  to 
emperor,  $ 2394. 

Deductio,  § 2171. 

■ (actio  depositi),  § 2068. 

—.and  compensatio,  Gaius's  distinction 

between,  $ 2171. 

Deeds,  contradictory  instruments  of  like  date, 
$ »33». 

every  man  estopped  by  his  own,  § 2332. 

hand- writing  — lost  — cancelled — origi- 
nals and  copies,  $ 2334. 

— parenthetical  expressions  have  no  force, 

§ 2332. 

— — private  instruments,  enumeration  of, 

$ *3  34- 

— public  instruments,  § 2333. 

— recitals,  $ 2332. 

Default,  judgment  by,  under  Byzantine  era- 
pire,  $ »354. 
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Ddidi  ii  purchssw»,  enoMMi  tfceariras  to, 
$ 2089. 

Defensore»  civitatis,  \ 1986. 

■ ■■■  ■—  acquire  criminal  jurisdiction,^  »394. 

Dejectii  et  effuti»,  $ 1985. 

requirements  of  elaute  of  edict, 

\ Ms- 

- text  ot  Pnetnrian  edict,  9 1905. 


Delatio,  , 

Delationem  nominis  postulatio,  $ 2453, 
Dekgatio  intolrnni»,  $ 1852. 

Delegation  of  authority  to  private  persons, 
origin  of,  $ 1994. 

■■■  — of  jurisdiction  by  a magistrate  to  a 
deputy,  § 1989* 

— of  justice  to  supreme  fewer  in 

state,  $ 1980. 

— ■ of  justice,  universality  of  practice, 
$ 1982. 

■ parallel  of,  in  English  practice  of 

reference,  § 1994- 

Delict,  nature  and  tendency  of  actions  based 
on,  $ 1893* 

■ — theorie  of  actions  arising  out  of,  § 1892.) 
Delkta  privata  of  subordinates,  principals' 

where  liable,  $ 2195. 

■ poblica,  $ 2396. 

Delictum,  conditions  requisite  to,  $ 1888. 

■ what  most  contain,  $ 1890. 

Delivery,  § 1647. 

— of  Queens  of  France  and  England, 

$ 20^8. 

Deminutio  capitis  maxima,  minima,  edict  in 
the  matter  of  (restitutio),  $ 2062. 
Demonstratio,  $ 2012. 

Denunciatio,  § 2051. 

■ mode  of  commencing  a suit,  see 
note  5,  $ 2023. 

Deportatio,  $ 2477. 

■ for  public  exercise  of  religious  rites 
by  non  -conformists,  § 2400. 

Depositi  actiones,  § 2068. 

Depositio,  manner  and  form  of, 

■ ■■  ■ ■ minus  solennis,  § 1842- 

■■  ■ '■»  solennis,  dominion  not  transferred  by, 
§ 1840. 

operation  of,  § 1842. 

what,  $ 1840. 

Deposits  not  to  be  confounded  with  oontrects, 
$ 2068. 

Depositum  irregulare,  term  to  be  rejected, 
9 2068. 

Detention  illegal— •object  daunod  treated  as 
debt,  4 2050. 

Dicing,  q 2146. 

Diei  dictio,  what,  $ 2451. 

Dies  fasti — interciti-— nefasti— Ovid  on,  § 1990. 
Dignitati,  $ 1951. 

Diocletian  constitution  as  to  pfogium,  § 2424. 
Directarii,  who,  $ 2437. 

Disceptatores  domestici,  $ 2006. 

Discovery  by  the  defendent,  § *009.  

Distraint,  power  of,  given  to  magfcti’ite  in 
lesser  offenses,  § 2468. 


Divisors»,  rede  Ambitus, »409. 

Dolus,  § 173a. 

— - action  aee  actio»  $ 2038. 

— ex  proposito,  rea lh,  clandestinos,  imai 

festus,  9 1872. 

• penalties  involved  fay,  j 1741. 

Domestic  tribunal,  competency  in  adukerium, 
see  Tribunal,  § 2424. 

Domicile,  right  of,  coulfl  not  be  infringed  by 
vocatio  in  jus,  $ 2007. 

Dominium  not  granted,  9 1680. 

■ — ■ how  granted,  j 1687- 

- ■ — proved  by  public  deeds  of  padun, 

$*33J-  . , * 

Dominus  emphyteuaeos,  who»  $ *093. 

Dowr,  $ 1665. 

Duplicatio,  4 s*£& 


E 


Ecclesiastical  courts  in  England,  their  abuses, 
42358. 

Edict  de  dejectis  et  effusis,  liability  under, 
' English  parallel,  $ 1966. 

de  depositis,  liability  under  second  ckuae 

of,  $ 1968. 


of,  $ 1967. 

Edictum  recuperandae 
belongs,  ^ 1698. 

■ ■ ■ ■ successorium,  origin  of  querela  in* 
officiosi  testamenti  supposed  to  be  in, 

1 *041. 

Efinctio,  § 2433. 

Effractores,  § 2435. 

Effusio,  § 1927. 

Eirenarchae,  their  duty,  § 2466. 

Ejection  for  default  in  taxes,  § 1710. 

Ejectment  for  default  in  canon  or  taxes,  $1710- 
Emperora,  administration  of  justice  by  decided 
form  of,  $ 2345. 

■ ■ as  im  personification  of  State,  $ 2399. 
claim  of,  to  sit  personally  in  judg- 
ment, { 2343. 

■ ■ - engaged  actively  in  criminal  mat- 

**"»**394-  t t , 

never  adminutrators,  though  fre- 
quently legislators,  9 1983. 
Emphyteutis,  action  for  rent  and  ejectment, 

§ 1709* 

■ - and  tenenries,  difference  between» 
§ 1692. 

— — — Antezenonian,  § 1691. 

■ by  whom  not  imitated,  $ 1718. 
i 1 . ■■  ■ conjoint  survivorship,  $ 1709. 

- — — definition  of,  § 1693. 

■ ■■  • •—  derivation  of,  1693. 

■ - ecclesiastical,  reduction  to  snaring 

of,  ^1709. 

■ ■ — effect  of  fcfldal  system  04,$  1891- 

— elements  of,  § 1691. 
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Emphyteusis,  exception  from,  law  of  Constant 
tinople,  $ 1709. 

■ exceptional  case  of  church  pro- 

perty in  Constantinople,  § 1709. 

■ ' ■ . exception  from  common  law  of, 

h 1709* 

• ■ — ■ ■ for  whose  benefit^  § 1692. 

- — ■ hereditary  transmission  of,$  1707. 

-•  how  applies  to  ecclesiastical  and 

lay  questions,  § 17x8. 
institution  of,  § 1683. 

- - institutions  apparently  modified 

from,  $ 1718. 

■ ■■■  — ■ ■ ■ of  the  Codex  Just.,  component 

elements  of,  § 1691. 

- ■ ■ on  three  lives,  § 1709. 

originality  of,  $ 1691. 

■ ■ prohibitions  of  the  Novella, 

$ *709- 

..  ■ — - ■ right  of  resumption  by  Church, 

§ 1709. 

■ — signification  of,  $ 1693. 

'■  text  of  the  Institutes,  § 1694. 

■ - text ofZeno’s  constitution, § 1694. 

■ under  the  Bysandne  and  Roman 

empire,  $ 1691. 

. what,  $ 1692. 

— ■■  — what  Church  property  followed 

the  common  law,  § 1709. 

. —.■■■■>  whence  derived,  § 1693. 

Emphyteuta  cannot  infranchise  adscripti  glebse,, 
$ 1696. 

■ cannot  multiply  actions,  ( 1696. 

■ causes  for  which  lease  forfeited  by, 

* *vu. 

■-  ■ ■ deteriorations  by,  § 1609. 

■ ■ - extent  of  rights  of  enjoyment, 

§ 1696. 

— — — i n force ment  of  rights  by,  $ 1698. 

- — - no  claim  for  improvements,  § 1697. 

■ obligation  of,  to  improve,  § 1699. 

■ partition  among  co-heira  of,  § 1708. 

- - — penal  clause,  introduced  to  protect, 

§ 1710. 

■■  - renouncing  possession  by,  § 1699. 

- ■ — ■-  restriction  as  to  granting  servitudes,  { 

§ 1696. 

suppositious  caser  of  partition  be- 
tween co-heirs,  $ 1708. 

- — - who,  § 1693. 

Emphyteutic  contract,  § 21x3; 

- ■ ■ ' — ■ alteration  in  policy  of 

Roman  law,  § 1700. 

— — ■ constitution  of  Zeno  res- 
pecting, § 1700. 

« ■ how  regulated,  § 1700. 

■■■»■  ' ■■■*«  reduction  of,  to  writing, 

$ 1700. 

— - right,  alienation  of,  division  of 

subject  by  Le  Halleur,  $ 1701. 

- ■ ■ ■ 1 text  of  Justinian's  consti- 

tution, § 1701. 

- 11  ■ right,  constitution  of,  by  pre- 

scription, $ 1695. 


Emphyteutic  rights,  Le  Halleur’s  proposition, 
§ 1695. 

actions  by  which  infbrced,  § 17x2. 

- ■—  tenure,  ewentials  of,  § 1692. 
Emphyteutical  contract,  § 1679. 

right,  how  can  be  constituted, 

$ 1706. 

Emptio  et  venditio,  actions  applicable  to,  § 1657. 

definition  of,  § 1637. 

eviction  in,  § 1650. 

first  requisite  of,  § 1638. 

■ ■ - - — prohibited  contracts  of, 

$ 1639. 

§ 1636. 

— ■ — — requisites  of,  § 1637. 

■ ■ - ■ — second  definition  of,  § 1637. 

— rei  adquircndae  incertae,  § 1638. 

— - rei  futurae,  $ 1638. 

■■■  venditio  and  permutatio,  no  distinction 
between,  § 1664. 

Epigrams,  libellous,  punishable,  § 2143. 
Episcopal  jurisdiction,  § 2346. 

Equity  courts,  increased  importance  in  England, 
bill  in  oral  procedure  in,  $ 1985. 

Error,  general  principles  upon  which  doctrine 
of,  proved,  § 1795. 

— — juris,  how  excusable,  § 17^0. 

— in  how  far  a foundation  of  the  con- 
dictio indebiti,  § 1789. 

—  in  what  not  included,  § 1791. 

■■  "■  passages  upon  which,  is  supposed  to 

be  maintainable,  $ 1793. 

— must  be  free  from  blame,  $ 1791. 

restrictions  of  the  Codex,  9 1792. 

— objections  to,  coufutation  of,  § 1792. 
Estate  legal  and  equitable,  distinction  between, 

$ 1691. 

Estates,  division  of,  in  England,  § 1692. 

system  of  keeping  together  in  Northern 

Germany,  § 1692. 

Eviction,  auctor  and  those  identical  with  him 
cannot  require,  $ 2105. 

■—  grounds  upon  which  it  can  be  sued 
out,  § 2IOX. 

its  nature  and  effect,  2099. 

■■■  ■ ■ liabilities  of  the  auctor,  § 2103. 

— effect  of,  § 2103. 

— ■ litis  denunciatio  in,  § 2106. 

— — - order  observed  in  suing,  § 2x04. 

set  off  in  Q>ro  rata),  § 2 102. 

■ time  of  bringing,  § 2104. 

— to  whom  it  applies,  § 2100. 

Evidence,  at  what  period  of  the  case  adduced, 

$*45«- 

documentary,  § 2457. 

■ general  account  of,  9 2329. 

■ on  oath,  § 2335. 

quality  of,  $ 23  21. 

- — reception  of,  in  England,  § 2329. 

■ - — taken  down,  form  of,  § 2457. 

of  title,  custody  of,  $ 177^. 

' torture  to  extract,  exemptions,  § 2457. 

torture  of  slaves  to  extract,  $ 2457. 

■ written,  ^ 2457. 
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Exceptio  applied  only  to  aedona  (tried  juris, 
§*133. 

chirographi,  limitation  of,  § 2129. 

civilia  vel  praetoria,  § 2235. 

•-  ■ cognitoria  of  Gaius,  its  extenaion  and 
alteration  by  Justinian,  § 2235- 

■ ■ ■ confession  and  avoidance,  § 2232. 

— ■ depositi,  § 2068. 

— - described.  $ 2231. 

— ■ dilatoria  sive  temporaria,  § 2235.  * 

■—  divisionis,  § 2261. 

doli,  § 1745. 

■ ■■■  doli,  ^ 2260. 

■ doli  mali,  § 2058. 

—  differs  from  metus  causa, 

follows  the  rule  of  aedo 
doli,  $ 2260. 

——  ■ speciatis  et  generalis,  § 2260. 

■ dominii,  or  contra  vindicatio,  § 2257. 

■■■■  excussionis  in  aedone  Servians,  § 2043. 

generaliter,  confession,  i 2232. 

■ ■ in  aedones  venditi  et  empti,  § 2095. 
in  age  of  the  legis  actiones,  § 223  x. 

'■  — in  case  of  the  hereditatis  petitio,  § 2037. 

■ in  personam,  § 2236. 

in  rem,  § 2236. 

judge  restricted  in  respect  of  plea, 

.$»*33- 

— — — juris  jurandi,  § 2253. 

legis  Anastasianae,  § 2263. 

— - metus,  § 2057,  2259. 

■ — minoris  artatis,  § 2251. 

— - non  adimpleti  contractus,  § 2255. 

• non  numeratae  pecuniae,  § 2080. 

-■  — non  rite  adimpleti  contractus,  § 2255. 

— ob  et  subreptionis,  § 2258. 

■■  ■ ■ - ordinis  et  excussionis,  § 2262. 

— ■■  origin  of  term,  § 2233. 

pacti,  § 2254. 

• peremptoria  sive  perpetua,  $ 2235. 

popularis  vulgaris,  § 2236. 

— — ■ praescriptio  prae  judicium,  § 2234. 

— rei  judicatae,  § 2252. 

rei  venditae  et  traditae,  § 2256. 

— remedium  spolii  as,  § 2279. 

■  Scti.  Macedoniam,  § 2249. 

—  Scti.  Velleiani^§  2250. 

■ ■ ■ litis  dividuae  and  rei  residuae  of  Gaius, 

$ “3  S- 

■ ■ vi  aut  clam  aut  precario,  § 2277. 

*■  1 1 ■ deficientis  legitimations  adactae, 
§**«• 

personae  standi  in  judicio, 

• ^ § 2242. 

— - judicis  suspecti,  9 2238. 

— ■ fori  incompetentia,  § 2239. 

■■■  — - privilegiati,  § 2240. 

— feriarum,  § 2244. 

*-■  -■  libelli  obscuri,  §2237. 

■ nondum  praestitae  cautionis,  § 2245. 
pluris  petitionis,  § 2246, 

— primae  Instantiae,  § 2241. 

■" 1 termini  nimis  angusti,  § 2245. 
Exceptiones  dilatorie,  $ 2235. 


Exceptiones  perpetue,  $ 2247. 

, — ■ . some  limited,  ^ 224«. 

Exceptions  are  never  actions,  $ 2248. 

Execution,  administrative,  accidentally  separated 
from  executive,  § 2357. 

disposal  of  culprits  remains,  $ 2470. 

— — — disposition  of  small  effects,  ^ 2471* 
panicularia  of  executed  peoMM, 

" gradual  change  in  the  person  of 

executioners,  § 2469. 

• ■ ■ ■ ■ how  performed,  quaestors  panr»<f»«, 
§ 2469. 

■ - ■ ■ in  the  provinces,  § 2470. 

of  judgment  in  the  age  of  legis 

actiones,  § 2358. 

of  sentence  where  there  was  no 

appeal,  § 2469. 

1 modification  of  the  law  of,  onder 

the  first  emperors,  § 2365. 

•—  ■ ■ modification  of, under  the  later  em- 
perors, ^ 2366. 

— ■ ■ per  immissionem,  § 2359. 

— 1 ■ ■ personal  arrest  not  superseded, 

§ 2362. 

— ■ ■ ■■  principle  preserved  in  praetorian 

law,  § 2359. 

—  public  sale  of  insolvent’s  property. 

§2367.  . ^ 

■■  public  locality  of,  § 2470. 

— ■ - Senatorial  privileges,  $ 2365. 

■ speculator,  employment  of,  $ 2470. 

—  summary  introduced  by  the  cogni- 

tores extraordinariae,  § 2360. 

~~  summary,  mode  of,  modification  by 

Theodosius,  § 2361. 

summary  modifications  of,  $ 2363. 

■ ■ summary  retained  in  respect  of  the 

Fiscus,  § 2363. 

— — — - transferred  from  quaestores  pnrUS 
to  triumviri,  % 2469. 

where  many  creditors,  % 2364. 

publicatio,  § 2364. 

— — immissio,  § 2364. 

Executioner,  his  occupation  accounted  infamoai, 
$ *47°- 

Exercitor  navis,  his  liability,  § 2193. 

—  liability  of,  § X069. 

— 1 remedies  against,  § 1749. 

— who,  § 1748. 

Exercitorial  contract,  § 1970. 

—  ■ § 21 14* 

Exile,  right  of,  lex  Porcia,  § 2477. 

Expensum  (in  accounts),  $ 2080. 

Expilatores,  § 2436. 

Expromissio  distinctions  by  German  law,  % 1853. 
how  differs  from  delegatio,  fide- 
jussio adpromiwo,  and  rrwiii 

„ . $ ,8SJ* 

Extraordinaria  crimina,  § 2431. 

— ■ - 1 munera,  lands  subjected  to, 

§ 1690. 

--  ■■  sive  sordida  munera,  rules  by 

which  regulated,  $ 1690. 
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F,  branding  with,  in  France,  § 2476. 
Falcidian,  fourth,  when  not  condidble,  § 1792. 
Falsum  leges  and  Seta.,  respecting,  § 2411. 
Famae,  § 1951. 

Familiae  herciscundae,  actio,  § 2122. 

Farm— landlord  and  tenant  (interdictum  Sal- 
vianum),  § 2312. 

Farms,  abandonment  of,  § 1682. 

Fartores,  vide  Ambitus,  § 2403. 

Faviana,  actio,  see  Calvisiana. 

Fees,  &c.,  court,  § 2356. 

Felo  de  se,  § 2479. 

Felonies,  compounding  of,  § 1894. 

Female  ornaments,  errors  as  to,  § 1703. 

Feods,  not  referable  to  emphyteusis,  9 1723. 
Festuca— in  sumptione  vindiciarum,  § 2027. 
Feuing  in  Scotland,  § 1724. 

Fiction  in  a real  action,  § 2022. 

— in  a personal  action,  § 2022. 

■ bonorum  venditio  is,  § 2022. 

— rutiliana,  § 2022. 

■ ' ■ usucapionis,  § 2022. 

■—  - - civitatis,  § 2022. 

— inexpediency  of  abolishing,  § 2027. 

— not  required  in  conductions,  § 2022. 

— capitis  deminutio  non  judicatae,  § 2022. 

— converting  vindicatio  into  sponsio  in 

Quiritian  cases,  § 1(792. 

■ — ■ not  always  apparent  in  the  intentio  of 

a utilis,  actio  praetoria,  § 2022. 
Fictitia  synonymous  with  utilis,  § 2022. 

Fidei  bonae,  actiones  and  arbitrariae,  distinction 
between,  § 2x68. 

commissum,  error  as  to,  § 1793* 

Fidejussoria,  § 22x2. 

Fides,  bona  and  mala,  in  sales,  § 1638. 

— bona,  practical  operations  of,  § 2171. 

■ adjecta,  § 2x68. 

origin  of  introduction  into  actions 

otherwise  legal,  § 2x67. 

Filius  familias  and  servus,  § x8i6. 

Fines  anciently  assessed  by  recuperatores, 

§ 2468. 

— realization  of,  anciently  by  distraint  or 

immissio  in  bona,  § 2468. 

were  formerly  recoverable  before  the 

praetor,  § 2468. 

Fiscal  exaction,  § 1682. 

— imports,  constitutions thereanent,  $ 1688. 
Fiscus,  account  of,  § 2346. 

Flaccus,  M.  Valerius,  § 2408. 

Forensic  eloquence,  decline  of,  § 2209. 

■ ' - language,  Greek,  as  under  Justinian, 
§*35«- 

Forestalling  and  regrating,  § 2409. 

Forfeiture,  poenae  nomine,  § 1711. 

Forgery,  § 241 1. 

Forms  of  actions  and  rules,  publication  of 
examined,  1998. 

» first  published  surrepti- 

tiously, § 1998. 

VOL.  III.  ' 


Forms  of  issue  sent  down  for  trial,  § 1995. 

— — of  process,  the  most  ancient,  lost,  § 1998. 
Formulae,  review  of  the,  § 2168. 

• the  component  parts  of,  § 2012. 

in  jus,  § 2016. 

in  factum  concepta,  § 2016. 

passages  in  Gaius,  concerning, 

§ 20x6. 

forms  of,  § 2016. 

in  jus,  not  an  issue  of  law,  n&r  in 

factum,  of  fact,  § 2016. 

■ petitoria,  § 1902. 

signification  of,  a synonym  of  actio, 

£20x5. 

Formular  process  introduced,  $ 2005. 

Forum  domicilii  condictio  de  eo  quod  “certo 
loco,  action  can  only  be  brought  in,  § 2182. 

- gestae  administration»  and  fbnun  con- 

tractus, § 1829. 

■ cases  apparently,  though 

not  really  exceptional, 
§ 1830. 

Fountains,  regulations  concerning,  § 2302. 
Fraud,  eviction  in  cases  of,  § 1650. 

Fraudulent  use,  what,  § 1896. 

Freemen,  torture  of,  under  emperors  exemp- 
tiom,  § 1457. 

Freight  and  charte rparties,  § 1808. 

Freighters,  remedy  of,  against  owners,  § x8xx. 
Fruit,  right  to  gather,  See.,  § 2306. 

Fulvius,  M.  Nobilior,  § 2404. 

Fundi  patrimoniales,  exemptions  in  favor  of, 

§ 1690. 

exposed  to  imposts,  % 1690. 

how  let  or  sold,  § 1685. 

and  fundi  rei  privata, 

aiEnity  between,  9 1689. 

rei  privatae,  exemptions  in  favor  of, 

§ 1690. 

Funeraria,  actio,  § 2130. 

Furca,  in  capital  punishments,  2475. 

modification  of,  gallows,  § 2475. 

substituted  for  the  crux,  § 2415. 

substitution  of,  for  crucifixio,  § 2475* 

Fures,  Balnearii,  § 2438. 

Furius,  Philus,  M.  Matienus,  § 2408. 

Furti,  actio,  § 2x34. 

Furtiva,  condictio,  § 2133. 

Furtum,  what,  § 1894. 

definition  of,  § 1896. 

derivation  of,  § 1895. 

advantages  arising  from  being  treated 

as  a civil  action,  § 1894. 

conceptum,  § 1903. 

what  treated  as,  § 1905. 

— prohibitum,  oblatum  non 

exhibitum,  abolished  by 
Justinian,  § 2134. 

diurnum,  § 1899. 

between  husband  and  wife,  § 1896. 

manifestum,  nec  manifestum,  penal- 
ties, §2134. 

- — vis  armata,  § 1901. 

4 * 
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Fortum  nec  manifestum,  § 1002. 

— law  of  the  Twelve  Tables, 
$ 1902» 

— — necessary  requisites  of,  4 1896. 

nocturnum,  § 1898. 

■■  ■ ■ latest  law  of,  4 1898. 

■ . ■ ■ ■ punishment  of,  4 1898. 

— object  of,  master  of  house  entering 
nearly  naked,  4 1904. 

■■■  ■ - objects  not  susceptible  of,  $ 1896. 

■  — oblatum,  $ 1906. 

- prohibitum  et  non  exhibitum,  4 1907. 

■ — Heineccius  s opinion, 

4 19C7. 

' — ■ punishment  of,  4 10x0. 

■ ■ ’ by  the  Twelve  Tables, 


4 1900. 

remedies  for.  § 1908. 
restitution,  how  attainable,  § 1894. 
severity  of  laws  mitigated,  4 1901. 
usus,  § 1896. 

various  descriptions  and  degrees  of, 


f **97- 

what  not  susceptible  of,  § 1909. 


G 

Gaius  on  actiones  utiles,  4 2022. 

his  division  of  actions  into  real  and  per- 
sonal, 4 2023. 

- — his  division  of  actiones,  4 2050. 

— readings  of  a passage  in,  4 1092. 

Gallows  synonymous  with  furca,  § 2475« 
Games  of  chance,  4 2 146. 

what  forbidden,  4 2146. 

Gamesters,  laws  concerning,  § 2146. 

Gladiators  discontinued,  4 2476. 

Glaucus,  C-  Servilius,  4 2408. 

Goods  averaged  on  board,  who  liable  for  those 
thrown  overboard,  4 1807. 

Grantees  of  state  domains,  what  styled,  § 1679. 
Greek  as  forensic  language  under  the  eastern 
empire,  § 2351. 

Guardians,  4 1640. 


H 

Habeas  Corpus,  origin  in  interdictum  de  libero 
homine  exhibendo,  4 2274. 

Halifax,  error  concerning  implied  obligations, 
§ 2128. 

Haratch  poll  tax  in  Othoraan  empire,  § 2402. 
Haruspices  abolished  by  Justinian,  4 2419. 

■ ■ ■ — encouraged  by  Julian,  § 2419. 

■ restricted  by  Constantine,  4 24x9. 
Heirs,  what  actions  pass  to,  § 2228. 

■ actions  which  lie  against,  4 2229. 

only  liable  for  such  benefit  as  descends 

to  heirs,  4 2229. 

■ penal  actions  do  not  extend  to,  $ 2229. 


Heirs,  canon  law  varies  as  to,  4 1229. 

— the  feigned,  4 2022. 

Hereditary  rights,  transmission  of,  4 1684- 
Heretical  sects,  list  of  in  canon  law,  § 240s. 

— - — - exceptions,  4 2112. 

Hereditatis  aditio,  what,  4 1782. 

. assessment  of  visile  and 

hereditary  portions,  4 1783. 
— — — — assessment  of  portions, 

opinions  of  jurisprudent» 
marshalled,  4 1783. 

— attempt  at  an  analogy, 

* >7*3- 

■ ■ — -■  — commentary  on  opinions  of 
jurisprudentes,  4 1783- 
— - difficulty,  arithmetical  test, 

§ 17*4 

■ difficulty,  attempt  at  solution 

of,  § 1784. 

* ■ ■■■  remedy  by  action,  4 1785. 

petitio,  § 1636,  2024. 

accurately  determined  under 

Hadriam  § 2037. 

■ history  of,  4 2037. 

■ ■ difference  between,  and 

interdictum  quorum  bono- 
rum, § 2281. 

' ---  ■ ex  jure  civilis  directa,  4 2038. 

■ of  accessions  in,  $ 2038. 

■ - - ■ ■■■  against  whom  it  lies,  4 2038. 

■ ■■  axioms,  4 *358. 

, of  the  b.  f.  and  m.  f.  pos- 
sessor, 4 2038. 
definition  of,  § 2038. 

. — liability  for  culpa,  4 2038 

■-  to  whom  competent,  4 2038. 

■ ■ - form  of  proceeding,  4 2038. 

■ founded  on  jus  hereditarium, 

4 2038. 

■ ■■■  is  civil,  or  pnetorian,  § 2038. 

possessory  or  praetorian, 

42040. 

possessoria  granted  by  Mar- 

• cus  Aurelius,  4 1992. 

■ <-■-  ■ possessoria,  see  actio,  4 2037. 

Querela  inofficiosi  testa- 
menti, a species  of,  4 2041. 

" 1 1 — " ■■■"■ 1 ■ subordinate  example  of,  ex- 
ceptions, 4 2.039. 

■ summary  of,  4 2038. 

■ specially  assigned  to  boon 

fidei  contracti,  4 2169. 

increase  of,  § 1992. 

Highway  robbery,  4 2432. 

Hirer,  obligations  of  (actio  conducti),  4 2x09, 
21x0. 

Homicidium,  casual,  4 24x7. 

punished  by  Twelve  Tables,  and 

pontificial  law,  4 2414. 
Honorarium  admitted,  amount  of,  4 2209. 
Horoscopes,  4 2419. 

Hospitalitas,  how  resulted,  4 1722. 

Houses,  things  appurtenant  to,  4 1665. 
Humanity,  inopportune,  4 1976. 
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Illustra,  privileges  of  trial,  § 2395. 

Immissio  in  bona,  § 2404. 

municipal  magistrates  have  delegated 

power  to  decree,  § 2307. 

ex  primo  decreto,  q 2308. 

■■■'  ex  secundo,  § 2308.’ 

- in  cautio  damni  infeed,  § 2308. 

■ — ■ obstrue  don  of,  for  consequences, 

q 2308. 

■ substitution  of  in  rem  singularem  for 
in  rem  universalem,  § 2360. 
Imperial  lieutcnents  have  capital  jurisdiction  in 
provinces,  q 2394. 

- — — in  provinces,  privileges  of 

trial,  §2395. 

Imperita  used  in  opposition  to  negligentia, 
§ >933- 

■ used  in  the  technically  legal  sense, 

. . $ f?33- 

Impenum,  civil,  did  not  extend  to  capital 
matters,  q 1986. 

- nature  of,  § 1984,  1086. 

—  criminal,  must  be  expressly  con- 

ferred by  law,  q 2393. 

difference  between  civil  and  mili- 
tary, 4 1984. 

■ ■ ■ different  from  jurisdictio,  q 1984. 

in  jure  pnehensionis,  § 1984. 

in  jus  vocatio,  § 1984. 

—  inherent  first  in  the  consuls,  i 1986. 

merum  (criminal  jurisdiction), 

* *393- 

■ or  potestas,  the  power  of 

punishing  capitally  required 
to  be  specially  conferred, 
§ 1986. 

mixtum,  division  of  into  two  classes, 

§ 1986. 

■ ■ ■ ■■  ■ not  enjoyed  by  inferior  magistrate, 

§ 1986. 

■ ■■  - of  aediles,  1984. 

--  ■ ■ of  Rex,  power  of  capital  punish- 

ment as  well  as  of  confiscation, 

4 *379- 

- - — - quaestors  had  no,  9 1984. 

- — subsequent  extension  of,  q 1986. 

■ — ■■■'  the  right  of  intervention  in  all  legal 

matters,  § 1986. 

Impoundment  of  cattle,  coincidence  of  Ger- 
man and  English  law,  § 2201. 

Imputatio,  doctrine  of,  § 1933« 

Incantations  of  witchcraft,  § 2419. 

Incendium  punishably  under  L.  Corn.,  § 2418. 

- — ■■  punishable  under  Twelve  Tables, 

- , **+M- 
Incest,  q 2430. 

Incestuous  concubinage,  4 2430. 

Indebitate,  terms  upon  which  may  be  recovered 
under  count  of,  q 1788. 


Indebiti,  $ 1638. 

solutio,  de  damno  vitando,  and  de 

lucro  captando,  q 1786. 

■ ■ requirements  of,  § 1786. 

- — what,  § 1786. 

Indebitum  civiliter,  indebitum  naturaliter, 

b 17*7- 

naturaliter,  debitum  civiliter,  § 1787. 

naturaliter  et  civiliter,  § 1787. 

to  enable  recovery  of,  § 1787. 

Indulgentia,  q 2486. 

Infamia  facti,  what,  q 2483. 

Infamous  women,  in  certain  cases,  q 2482. 
Infamy,  abolition  of,  in  England,  q 2483. 
disabilities  involved  by,  q 2482. 

effect  of,  how  based,  $ 2483. 

■ -■  involved  by  peijuiy,  q 2413. 

— ■■  Justinian's  changes,  q 2482. 

nature  of,  q 2483. 

Infirmitas,  to  what  equivalent,  q 1933. 

In  gratiam  mandatarii  et  tertii  caus&,  § 1738. 

mandatis  et  mandatarii,  4 1738. 

mandatis  et  tertii  causft,  9 1738. 

mandatis  solius,  q 1738. 

tertii  vel  aliena  causu,  q 1783. 

Injectio  manuum,  form  of,  q 2025. 

Injunctions  in  England,  mandatory  or  resti- 
tutionary and  prohibitory,  q 2314. 

Injuria  atrocious,  law  of  Twelve  Tables,  respect- 
ing, § 1946,  »141-  . 

■ and  damnum  injuria  datum,  difference 
between,  q 1944. 

definition  of,  1944. 

direct  and  indirect,  q 7944. 

examination  of  the  meaning  of,  q 1943. 

further  edictal  provisions  respecting, 

b >953-  . 

how  constituted,  q 1951. 

—  law  of  Twelve  Tables  as  to  injuries  to 

members  and  fracture  of  bones, 

b 1947- 

■■  law  of  Twelve  Tables  repecting, 

5 >945- 

- — -■  of  justification,  q 1944. 

penalty  of,  by  praetorian  law,  q 1958. 

persons  incapable  of  committing, 

$ 19s*. 

— — praetorian  legislation,  respecting, 
b >95*- 

praetor  interference,  § 1948. 

real  is,  q 1949. 

simplex,  q 2141. 

■ ■-  ■ tabular  form  of,  q 1951. 

to  freemen,  fourth  clause  of  edict,  re  • 

epecting,  q 1955. 

■—  to  slaves,  third  clause  of  edict,  respect- 
ing, q 1954. 

verbalis,  $ 1950. 

what,  § 1944. 

— what,  generally  and  specially,  q 1944- 
Injuries  to  public  monuments  punishable, 

b U43- 

Injury  and  malice,  q i960. 
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I nnkeepers,  liability  of,  by  English  law,  §1971.  I 
Inscriptio,  in  denouncing  crimes,  not  necessary 
under  the  emperors,  § 2467. 

libellus  accusationis,  § 246  x . 

som times  dispensed  with,  § 2461. 

Inquisitores,  delegation  of,  § 2382. 

nominated  by  tribune,  § 2381. 

Insinuatio,  fixed  rule  for  fees,  2356. 

Insolvency,  9 2364. 

Insolvents,  fraudulent,  $ 2364. 

Inspectio  ventris  (Sctm.  Plancianum),  § 2048. 
Institor,  who,  § 1751. 

Institores,  exercitores,  $ 1747- 
Institutes,  division  of  actions  into  real  and  per- 
sonal, $ 2023. 

list  of  b.  f.  actions,  $ 2170. 

Instruments,  see  Deeds. 

Intentio,  $ 2012.  . 

— compensatio  inserted  in,  9 2x71. 

in  fictione  usucapionis,  § 2022. 

. ■ nature  of  remedy  depend  not  upon, 

9 2022. 

Interdictio  aquae  et  igni,  $ 2398. 

aquae  et  igni,  § 2408. 

Interdicts,  contumacy  as  to,  $ 2272. 

■ - ■ — derivation  of,  § 2269. 

general  description  of,  9 2270. 

extraordinary  proceedings  on,  § 2273. 

limitation  of,  $ 2229. 

military  execution,  § 2273. 

■ ultimate  form  of,  under  Justinian, 

$ i*73- 

Interdictum  de  aqua  quotidiana  et  estiva, 
§ 2301. 

de  arboribus  caedendis,  cutting 

down  or  lopping  trees,  § 2305. 
de  clandestini  possessione,  ob- 
solete, § 2277. 

■ ■■■■•  de  cloacis,  9 2309. 

- ■ ■ de  fonte,  § 2302. 

de  glande  legenda,  right  to  fruit, 

§ 2306. 

de  itinere  actuque  privato  (right 

of  way),  2303. 

- de  liberis  exhibendis  item  ducen- 

da,  % 2*75. 

■■  ■ de  libero  homine,  9 2274. 

de  loco  publico  fhiendo,  § 2296. 

■ de  migrando,  urban  (landlord 
and  tenant),  § 23x1. 

■  - dem  olitorium  (nunciario),^  2297. 

de  mortuo  inferendo,  $ 2287. 

- de  precario,  § 2284. 

— — — de  remissionibus,  9 2299. 

■ ■ ■ de  ripa  munienda,  § 2292. 

. de  rivis  (repairs  of  river  banks), 
§ 300. 

— de  sepulchro  atdificando,  $ 2288. 

■ ■ de  superficiebus,  in  aid  of  the 
u uti  possidetis,”  applicable  to 
leases,  § 2304. 

- de  tabulis  exhibendis,  § 2276. 

, de  utrubi,  § 2313. 


Interdictum  de  vi k publicA  et  itinere  publico 
reficiendo,  § 2295. 

- ■ de  vi  et  vi  armata,  or  unde  vi, 

§ *277- 

■■  — --  duplex,  § 227 1,  2272. 

ex  L.  3,  C.  de  pig.,  $ 2312. 

exhibitorium,  § 2271,  2272. 

fraudatorium,  § 1873,  2364. 

■ ' . . in  aid  of  the  actio  Paul- 

liana, cheating  creditors 
or  pupils,  § 2285. 

■ ■■  - ne  quid  in  flumine  publico  fiat, 

quo  aliter  aqua  fluat  atque  ad 
priore  astate  fluxit,  affecting  die 
supply  of  water,  9 2291. 

— ne  quid  in  loco  publico  vel  itinere 

fiat,  § 2293. 

■ — ne  quid  in  loco  sacro  fiat,  9 2286. 

■ ■ ■ - ne  quid  in  mare,  $ 2290. 

— ne  quid  in  vifi  publica  fiat  an 

./Ettilirian  remedy,  $ 2294. 

— ne  vis  fiat  ei  qui  in  possessionem 

missus  erit  adipiscendae,  reti- 
nendae, recuperandae  possessionis, 
9 2278. 

— origin  of,  9 1679* 

.. — — possessorum,  § 2364. 

prohibitorium,  9 2271,  2272. 

quam  hereditatem,  § 2271. 

quem  fundum,  § 2271. 

— quem  usu  fructum,  § 2171. 

quod  legatorum,  § 2283. 

— — quod  vi  aut  clam,  damage  to 

immoveables,  vi  et  clam  equiva- 
lent to  vi  aut  clam,  § 2280. 

■ ■ quorum  bonorum  differs  from 

haeredi  tatis  petitio,  § 2281. 

■ — quorum  bonorum  extension  of  by 

Hadrian,  § 2282. 

restitutorium,  § 2271,  2272. 

—  Salvianum  and  quasi  Salvianum, 

landlord  and  tenant,  firmer, 
§ 2312. 

Salvianum,  difference  between, 

and  the  actio  hypothecaria, 
§131». 

sectorium,  % 2367. 

simplex,  § 2271. 

ut  in  flumine  publico  navigare 

liceat,  9 2280. 

■■  - uti  possideris,  q 2272. 

— — ■■  uti  possideris,  9 2310. 

veluti  possessorium  et  juris  quasi 

possessor,  9 1698. 

vi  et  vi  armata,  $ 2270. 

Interitus  rei,  x 1711. 

1 effect  of,  9 1851. 

Internecini,  what,  ^ 241 X. 

Invasio,  to  what  applied  exclusively,  % 2912. 
Ipso  jure,  § 1843. 

Issue,  settlement  of  preliminaries,  9 *995* 

Iter  limitare,  unappropriated  pathway,  §2179. 
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Jetsam,  flotsam,  ligan,  § 1809. 

not  derelict,  § 1806. 

Jews  employed  to  collect  revenue,  § 1669. 

high  priest  of,  in  relation  to  the  Roman 

magistrate,  § 2394. 

Judex  in  actiones  bonae  fidei,  § 2x67,  2168.  . 

— ■ manner  of  choosing,  § 1995. 

— enlarged  discretion  of,  § 1886. 

— — equitable  jurisdiction  of,  J 1674. 

incapacitated  persons,  § 1964. 

obligations  of,  § 1964. 

— objections  to  limitation  of,  § 2229. 

office  of  the,  in  questions  of  bonae  fidei 

et  stricti  juris,  $ 2169. 

Judgment  written,  seldom  delivered  in  Eng- 
land, generally  in  Germany,  § 2350. 

Judices  and  arbitri,  distinction  between,  § 1994. 

■ chosen  by  lot  or  consent,  § 1994. 

— ■ ■ counting  out  the  votes  of,  § 2458. 

facti,  § 1994. 

how  pronounce  verdict,  $ 2458. 

judged  secundum  jus,  1994. 

■ - number  of,  in  suits  de  repetundis, 

$ 2408. 

of  the  praetor,  1988. 

■■  ■ ■ - pedanei  fixed  rules  for  fees,  § 2356. 

peregrini,  chosen  as,  § 1994. 

quaestionis,  § 2389. 

■ ■ who  they  were,  § 2466. 

■ - right  of  objecting  to,  § 1994. 

— - — right  of,  restored  to  Senate  by  Sylla, 

.§199+- 

right  of,  transferred  from  Senate  to 
equites  by  C.  Gracchus,  § 1994- 

selecti,  $ 2390. 

selecti,  holidays,  § 1090. 

— - ■ " sworn  duly  to  fulfil  their  office,  § 1994. 

■ - taken  from  the  three  estates  by  a law 

of  Aurelius  Cotta,  $ 1994« 

■ verdict  of,  § 2458. 

■ secret  voting,  § 2458. 

Judicia  extraordinaria  with  respect  to  slaves, 

§*449.* 

■ fructuaria,  secutoria  cascelliana  in  in- 

terdicts, § 2272. 

legitima  defined,  § 1987. 

Judicium  sub  imperio,  when  any  conditions  of 
the  judicium  legitimum  were  wanting, § 1987. 
— — de  communi  dividundo,  § 2123. 

■ ■■  ■ ' unde  vi,  § 1914. 

■ - ■ ■■  use  of,  by  Cicero  and  Seneca,  § 2164. 

Julian,  the  Apostate,  encouraged  Haruspices, 

$ *4I9- 

Iuly,  favorite  period  for  leases,  § 1670. 
uno,  concubine  excluded  from  altar  of,  § 2424. 
ura  in  re  or  ad  rem,  § 1850, 
u ramentum  calumniae,  $ 2338. 

restraint  of  litigation,. 

, § »J77- 

.delatum,  § 1959. 


Juramentum  expensatum,  § 2340. 

in  litemj  $ 2339. 

. necessarium  sive  suppletorium 

$ 1336. 

veritatis,  $ 2337. 

voluntarium,  § 2337. 

Juratoria,  § 2212. 

Juries,  de  medietate  lingua,  in  England,  § 1994- 

English,  as  skilled  witnesses,  ^ 2458. 

oath  of,  § 2458. 

objections  to,  as  a class,  on  the 

ground  of  education,  $ 2458. 

formerly  named  testes,  § 1996. 

no  longer  testes,  but  judices  facti, 

h 1996. 

Roman,  judges  of  fact  and  law,  § 2458. 

—  parallel  of,  $ 2458. 

should  be  retained,  § 2458. 

Juris  ignorantia,  question  whether,  is  a ground 
for  recovery  of  a sum  paid,  but  not  due, 
§ 1786. 

Jurisdictio,  § 1984,  1986. 

contentiosa  and  voluntaria,  § 1986. 

de/egation  of,  to  deputies,  § 1889. 

different  from  imperium,  § 1984- 

in  decreto,  § 1984. 

in  judicii  datione,  § 1984. 

of  aediles,  § 1084. 

restriction  ot9  after  Constantine, 

% *344- 

— - tribunes  and  quaestors  had  no, 

§ 1^84. 

Jurisdiction,  aedilititian,  §2384. 

appellite,  § 2368. 

capital,  from  kings  to  consuls, 

§ 2381. 

* — imperial  lieutenents  have  in 

the  provinces,  § 2394. 

■ - - criminal,  beyond  one  hundred  miles 
circuit,  § 2391. 

defensores  acquire,!  2394. 

emperor  actively  engaged 

in,  § 2394. 

■ - ■■■■  in  the  provinces,  § 2394. 

minor  offenses,  $ 2394. 

new,  to  Senate,  § 2393. 

— ■ of  federated  and  free 

cities,  § 2394. 

municipal  authorites  of 

Italy  and  the  pro? 
vinces,  § 2394. 

■ procurators,  imperial, 

% 2394- 

■ - praetor,  under  Sepitmus 

Severus,  § 2393. 

Senate  ceases,  § 2394. 

practice  after  Constantine, 

§ 2394. 

■ without  Rome,  § 2392. 

equitable  by  particular  laws,  § 1986. 

- 1 ■ episcopal,  § 2346. 

■ — foreign,  duty  of  submission  to, 

§ 1981. 

military,  § 2387. 
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Jurisdiction  notarial  origin  of,  § 1986. 

■ ■ of  pnefecti  vigilibus,  $ »393* 

■ ■ of  Senate  in  capital  matters,  § 1382. 

■ paternal,  § 2380. 

■ ■■■  power  of,  sentence  of 

death,  § 2379. 

• gradual  diminution  of, 

$ 2380. 

abolished  under  Constan- 
tine, § 2380. 

■ submission  to,  § 1981. 

Jurymen,  assignment  of,  to  qusestiones,  § 2389. 
challenge  of,  under  lex  Cornelia, 

§*39I-  ..... 

— Liania,  § 2391. 

Servilia,  § 2391. 

Vatinia,  §2391. 

■'  ■ ■—  distinct  panels  for  civil  and  military 
aw.  S *393- 

from  what  class  taken,  § 2390. 

list  of,  preserved,  $ 2391. 

number  of,  to  different  qusestiones, 

4 »390. 

sworn,  § 2391. 

under  Pompey,  § 2391. 

Jus  emphyteuticarium,  § 1685,  1693. 

alienation  of,  extortion  of 

lords  checked,  $ 1703. 

fine,  how  calculated,  | 

$ >7°3- 

— — — opinions  respecting, 

§ 1702. 

right  of  the  lord, 

§ 1702. 

—  formalities  necessary, 

§ 1702. 

as  founded  in  law,  § 1687.  * 

' — fundus  sterilis,  § 1687. 

view  of  English  lawyers, 

§ 1694- 

■ when  included  in  actio 

fam.  herciscundw  et 
communi  dividundo, 

$ «7°7- 

Jut  gladii,  criminal  jurisdiction,  § 2393. 

— honorarium,  the  modification  of  the  law  to 

the  age,  $ 1984. 

— in  vocatio  (see  Vocatio),  § 2007. 

— perpetuarium,  § 1685. 

— perpetuum,  what  conferred,  $ 1686. 

-■  — - salvo  canone,  § 1685. 

— privatum,  in  what  consisted,  § 1686. 

■■  salvo  canone,  $ 1685. 

■ ■ ■ s c.  as  regards  fiscal  imports, 

$ 1688. 

— quinquagesime  of  the  lord,  § 1704. 

— retentionis,  $ X740. 

— superficiarium,  consideration  for,  §1714. 

■ ■ — how  acquirable,  § 1714« 

■ ■ — to  what  applicable,  § 17x3. 

— superficiei,  extinction  of  the,  § 17x6. 

— vocando  patrem  aut  patronum  in,  $ 2x56. 
Jussus,  inter  vivos,  per  testationem,  per  nun- 
tium, per  epistolam,  verbis  (see  Actio),  § 2x90. 


Justice,  administration  of,  to  foreigners,  under 
conditions,  § 1981. 

■ administration  of,  delegated  to  supreme 

power  in  State,  § 1980. 

execution  of,  § 2357. 

Justum  pretium,  § 1643. 


K 

K,  branding  with,  § 2476. 

Kings,  divine  right  of,  explained,  § 1982. 

— as  judices  in  criminal  cases,  without  ap- 

peal,  § 2370. 

— original  administrators  of  justice  in 

Rome,  § 1982. 

Kiss  of  friendship,  $ 2424 

Koran  does  not  persecute  heretics,  2402. 

Kureeut,  § 1665. 


L 


Lsesio  ultra  dimidium'  enormis,  § 2094. 

Land  tax,  advantages  of  new  owner,  § 1688. 

lands  free  from,  and  liable  fo,§  1688. 

Lands,  common,  coeval  with  the  foundation 
of  Roman  State,  § 1680. 

— conquered  divided,  § 1680. 

deserted,  § 1687. 

inducement  to  cultivate  held  out, 

§ *687. 

things  appurtenant  to,  § 1665. 

Lana  and  licium,  custom  whence  derived, 


§ 19°3* 

signification  of,  § 1903. 

Larceny,  grand  and  petit,  § 1894. 

Largitiones,  § 2404. 

Laudatores,  § 2455. 

—  forbidden  to  be  - sent  from  the 

provinces,  § 2454. 

Laudemium,  alienations  subject  to,  § 1705. 

parallel  of  the  fcodal  system, 

$ 1705- 

—  what,  § 1 704- 

Law,  Aquilian,  tenor  and  contents  of,  § 1921. 

— of  average,  § x8o6. 

— — decemviral,  progress  and  modification  of, 
§ X884. 

— of  Oleron,  maritime,  § 1809. 

— Rhodian,  of  averages  and  reciprocal 

liability  for  losses  at  sea,  $ x8ox. 
Leaseholds,  perpetual,  § 1684,  1691. 

' — and  emphyteusis,  $ 1602. 

Leases,  building,  in  England,  resemblance  of  to 
emphyteusis,  § 1724- 

■ church,  state  of  the  law  of  before 

Leo,  5 1719. 

■ for  five  years,  origin  of,  9 1680. 

in  perpetuity  for  years,  § 1680. 

Legacy,  assimilated  to  an  alienatio  inter  vivos, 

5 704- 

Legacies  to  churches  or  charities,  § 2140. 
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Legal  profession,  decadence  of  under  Byzantine 
empire,  § 1998. 

— profession  open  to  all,  very  late  injjRoman 

history,  § 1998. 

Legatees  (actio  personalis  ex  testamento), 
$ 1124. 

Legatum  indebitum  by  a minor,  when  not 
condicible,  $ 1792. 

— . ■ per  damnationem  condicible,  $ 1789. 
Leges  de  vi,  § 2420. 

— Juliae,  5 1992,  2005. 

Legit  actiones,  see  Actio. 

Legislation,  Byzantine,  fickleness  of,  $ 1690. 

civil  and  sacerdotal,  contrast  in 

respect  of  punishments,  § 1884. 

■ decern  viral,  as  to  punishment  of 
offenses,  $ 1884. 

• Roman,  progress  of,  § 1883. 

Lenocinium,  $ 2426. 

Lepidus,  M.  iBmilius,  § 2408,  2420. 

Lesion,  § 2056. 

Letter  of  the  law,  strict  adherence  to,  Baron 
Parke  on,  § 2004. 

obligations  of  the,  (actio  locati),  § 2107. 

exceptions,  § 2x10,  2112. 

Levior,  how  distinguished  from  atrocior  in- 
juria, § 195  x. 

Lex  Acilia,  § 2404,  2408. 

Apuleia,  § 2398. 

— — Aternia  as  affecting  magistrates,  § 2383. 

— Calpurnia,  § 2404. 

— JEbutia,  § 1903,  1991,  1992,  2005, 

2307. 

. forged  description  of,  § 1903. 

Anastasianae  restricta,  § 1758. 

Aquilia,  § 2139. 

assessment  of  damages  by,  § 1922. 

conditions  necessary  to  profit  by 
3rd  chap,  of,  § 1925. 

■ development  of  conditions,  § 1926 

to  1935. 

■ ■ — ■■  and  de  servo  corrupto,  distinction 

between,  § 1924. 

■ — different  descriptions  of  actions 

under,  1939* 

■ ■■  immedate  damage  to  the  person, 

§ 1927- 

~ laws  consolidated  by,  § 1918. 

nature  of  injuries  included  under, 

§ 1927. 

. objects  to  which  first  chapter  of 

applied,  § 1922. 

. remedies  arising  out  of  first  chap- 

ter of,  § 1936. 

- — * remedies  arising  out  of  second 

chapter  of,  $ 1937* 

—  remedies  arising  out  of  third 

chapter  of,  § 1938. 

— rules  by  Hopfner,  for  distinguish- 
ing between  different  actions 
under,  § 1941, 

■ ■ — speculation  of  critics  as  to  contents 

of  second  chapter  of,  previous 
to  its  recovery,  § 1923. 


Lex  Aquilia,  text  of  second  chapter  of,  by 
. whom  discovered,  § 1923. 

■ 1 - ■■  ■ to  inanimate  objects,  § 1927. 

— — — theory  of  Cujacius,  \ 1923. 

— Thibaut’s  summary  of  the  right 
of  actions  under,  § 1941. 

■ ■ ■ ■ - ■ third  chapter  of,  § 1925. 

— Aufidia,  § 2404. 

Bcebia,  $ 2404. 

— Calpurnia  against  exactions  of  magis- 

trates, § 2388. 

—  applied  to  actiones  per  condic- 

tionem, sacramenti  postula- 
tionem  judicis,  § 2001. 

— Cincia,  to  restrain  rapacity  of  patron 

advocates,  $ 2209. 

— Cornelia,  § 23^8,  2391,  2414- 
de  injuriis,  $ 1956,  2143, 

*144- .. 

— ....  de  injuriis,  constitutions  in  aid 

of,  § 15,59. 

■ ■ ■ de  mjunis,  preserved  spirit  of 

Twelve  Tables,  § 1959. 

■ Fulvia,  § 2404. 

testamentaria,  § 2411. 

— ■ numaria,  § 241 1. 

■ de  Falsis,  $ 2416. 

— Fabia,  § 2404. 

■ ' 1 — de  plagio,  § 2423. 

fori  contractus,  § 1827. 

Furia,  $ 2404,  2458. 

— testamentaria  and  manus  injectio 

pura,  § 2002. 

— Hortensia,  § 1990. 

Julia,  § 2398. 

" de  adulteriis,  § 2425. 

de  ambitu,  § 2404. 

— — de  annona,  § 2409. 

limitations  of,  § 2425. 

—  de  peculatu,  terms  of,  § 2405. 

de  vi  pub.  et  priv.,  heads  of  this 

law,  § 2422. 

judiciorum  publicorum,  § 2393. 

penalty  of,  § 2425. 

■ - punishment  of  stuprum  by,  § 2426. 

privatorum,  § 2005. 

provisions  of,  inscriptio,  § 2453. 

de  residuis,  § 2407. 

— to  what  did  not  extend,  § 2425. 

— Junia  repetundarum,  $ 2408* 

— Licinia,  § 2391,  2404. 

— — Laetoria  in  favour  of  minors,  $ 2060. 

Mamilia,  concerning  boundaries,  § 2179. 

- Marcia  punishes  usurers,  § 2410. 

Maiia,  § 2398,  2404. 

— Papia  Poppaea,  repealed  by  Justinian, 

effect  of,  § 2124. 

Pinaria,  § 2404. 

Plautia  de  vi,  § 2420. 

Poetilia,  § 2358,  2404. 

Pompeia  de  paricidis,  § 2414. 

■■  de  vi,  $ 242 x. 

— ■ ■-  restraining  the  duration  of 

speeches,  § 2324. 
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Lex  Porcia,  right  of  exile,  § 2477. 

■ ■ - Publilia  in  actio  per  manus  injectionem 

pro  judicato,  § 1002. 

— Remmia,  § 2463. 

■ Rhodia,  general  subjects  of,  § 1803. 

— - Sabinia,  extension  of  ballot  by,  $ 2452* 

— Scantinia,  § 2428. 

Sempronia  (affecting  consuls),  § 2381. 

Servilia,  violently  taking  from  a fire 

anything  but  materials,  § 2389,  2408. 

■ - Servilia  allowed  no  ampliatio,  § 2458. 

— Silia,  introduction  of  action  per  condic- 

tionem, § 2001. 

— Talionis,  $ 1947. 

— ■■  — insufficiency  of,  to  the  ends  of 

justice,  § 1947. 

— — ■.  Tullia,  § 2404. 

— Valeria  ( affecting  consuls),  $ 2381. 

— — i.  as  affecting  magistrates,  § 2383. 

mulcts,  § 2473. 

Vatinia,  § 2391. 

Visellia  against  Latins,  § 2413. 

Liability,  limitation  in  favor  of  land  and  water 
carriers,  $ 1^71. 

• - . of  principal  for  delicta  privata  of 
others,  § 2195. 

■ of  surety  principal,  English  law 

conflicts,  § 2077. 

Libel,  parallel  of  Enlish  law,  $ i960,  1961. 

petition  by,  § 1985. 

Libellarius  contractus,  effect  of,  § 1719. 
Libellus  supplicationis  to  emperor,  § 2355. 
Libels,  § 2141. 

by  the  English  law,  § 1961. 

Lictores,  § 1984. 

Limitations,  acquisitive,  does  not  destroy  hypo- 
thecary right,  § 2221. 

■ ■ ■ of  actions,  see  Actions. 

—  a means  of  lessening  liti- 

gation, § 2374. 

■ ■■■  - appeals,  $ 2229. 

- bonorum  possessio,  § 2229. 

■ ■ — condictio  aleatoria,  § 2229. 

■ — - - exceptio  chirographi,  § 2229. 

■ exeeusatio  tutores,  § 2229. 

■— interdicti,  § 2220. 

- litis  contestatio,  9 2229. 

—  objections  to  a judge,  § 2229. 

■ - ■ of  pecuniary  fines,  § 2474. 

Lis  de  vindiciis  applied  to  immoveables,  § 2027. 

» ■ moveables,  $ 2025.. 

litigation,  excessive,  punishable,  § 2373. 

■ increase  of,  causes  of,  § 2373. 

■ ■ ■ — method  of  checking,  by  double 

rnalties  for  vexatious  defences, 
2377. 

— mode  of  checking,  by  forfeiture, 

\ *376. 

■ — objects  under,  prohibition  to  pur- 

chase of,  § 2375. 

Litis  contestatio,  § 1797» 

■ amendment  of  pleadings  before, 
§ 2009. 

effect  of,  $ 1890. 


Litis  contestaio,  limitation  of,  § 2229. 

• — old,  description  of,  § 232a 

what,  § 1814. 

■ - denunciatio,  $ 2106. 

—  omission  of,  involves  no  risk 

in  certain  cases,  \ 2106. 

■ ....  — ■ * . exceptions,  \ 2106. 

• ■ what  necessary  to,  § 1651. 

wholly  discontinued,  § 2317. 

— - aestimatio  de  residuis,  § 2407. 

— repetundarum,  § 2408. 
Locati  actiones,  § 2107,  2108. 

Locatio  conductio,  definition  of,  § 1668. 

■ ■ in  what  must  consist, 

§ 1672. 

- ■■  ' ■ ■■  privata  differs  from  publica, 

§ 1670. 

' ' dissolution  of,  before  expiry, 

f 1676. 

■ distinctions  applicable  to, 

$ 1668. 

■ -■  ■■  express  or  tacit,  $ 1674. 

- — — ■ persons  legally  disabled  ftom 

entering  into,  $ 1671. 

- — — ■ ■ public  or  private,  § 1669. 

— " ■ what,  § 1668. 

" — ■ what  resembles,  § 1668. 

Locator,  who,  § 1668. 

Lodger  and  landlord,  (interdictum  de  mi- 
grando), $ 2311, 

Lodgings,  furnished  (interdictum),  § 2311. 
Lurco  Aufidius,  § 2404. 


M 

Macedonianum  Sctm.,  obligations  of  fathen 
and  sons,  § 2189. 

Magister  navis,  his  liability,  $ 2193. 

■ ■ ■—  — powers  of,  § 1748. 

remedies  against,  § 1750. 

Magistrate  bound  to  be  ruled  according  to  hk 

own  unjust  judgment,  $ 2152. 

not  allowed  sufficient  discretion, 

$ 2005. 

■ ■ - could  not  be  summoned  to  court, 

S1IS6-  ■ . . . 

— " - ' ■-  power  off  circumscribed  by  lex 

Atemia,  § 2383. 

— • when  not  impeachable,  § 2464. 

provinciales,  § 1640. 

Malicious  mischief,  § 2445. 

Malus  animus,  § 1896. 

Mandans,  death  of,  § 1743. 

duties  of,  § 2115. 

remedies  by,  § 1745. 

who,  § 1736. 

Mandatarius,  death  of9  $ 1743* 

— liability  of,  § 1743. 

remedies  by,  § 1745- 

■ - renunciation  by,  $ 1743- 

when  liable,  6 1745. 

— ■ who,  $ 1736. 
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Mandatary,  care  due  from,  $ 1741. 

■ duties  of,  § zi  15. 

how  far  binds  his  principal,  § 1740. 

substitution  by,  $ 1740. 

Mandates,  ancient,  $ 1744. 

Cicero's  remarks  on  ntglect  in, 

$ 1741- 

■ ■ compared  with  deposits,  $ 1741. 

— honorarium  promised  in  cate  of, 

h »74>- 

recent  introduction  of,  ^ 1744» 

remedy  for,  compared  with  those 

for  commodatum  and  depositum, 

5 *744- 

Mandatum,  the,  $ 1736. 

§ 1861. 

actions  by  third  parties,  § 1745. 

* and  depositum,  Ulpian's  distinction 

between,  § 1742. 

conditionatum,  $ 1737. 

— — — — constitution  of,  what  must  precede, 

$ >739- 

--  ■■■  ■ definition  of,  § 1736. 

derivation  of,  § 1736. 

dissolution  of  the  contract  of, 

% >743- 

* dissolution  by  death,  § 1743. 

■ dissolution  by  mutual  agreement, 

$ «743- 

dissolution  by  the  sole  act  of  the 

mandans,  § 1743* 

- 1 ■ dissolution  by  the  sole  act  of  the 

mandatarius,  § 1743* 

—  expressum,  § 1737. 

extra  judiciale,  § 1737* 

--  " gratuitous,  § 1739. 

exercitorium,  $ 1748. 

—  how  constituted,  § 1737.  a 

—  how  differs  from  commendatio, 

§ 1736. 

■ " » how  differs  from  consilium,  § 1736. 

how  differs  from  jussus,  $ 1736. 

how  differs  from  locatio  conductio, 

§ 1736. 

— - ■ how  differs  from  the  negotiorum 

gestio,  § 1736. 

in  diem  dilatum,  J 1737. 

in  rem  alienam,  § 1737. 

— - ■■  in  rem  suam,  § 1737» 

— ■ institorium,  $ 1746. 

* — ■ ■ interests  on  which  perfbrmable, 

$ i73*‘ 

— judiciale,  § 1737. 

— - necessity  of,  § 1738. 

■ — * not  contra  bonos  mores,  $ 1739. 

— object  of,  must  he  honorable, 

see  Actio  mandati,  § »1x5. 

■ praesumptum,  § 1737. 

— purum,  $ 1737. 

■■  ■■  qualificatum,  $ 1737» 

■ ■ - ■ ■ quasi  miserabile  compared  with  the 

depositum  miserabile,  § 1742* 

—  ratione  modi,  ^ 1737. 

—  to  what  equivalent»  $ 1736- 

VOL.  III. 


Mandatum  simplex,  $ 1737. 

—  speciale,  $ 1737. 

—  terminated  by  the  mandans  re  in- 

tegra, § X743. 

what,  § 1736. 

Manichsans,  § 2401,  2402. 

Manus,  authority  of,  § 2424. 

Maps  of  estates,  exact  system  maintained  by 
the  Romans,  kept  in  the  aerarium,  § 2179. 
March,  hirings  in,  § 1670. 

Maritime  law,  Rhodian,  and  the  law  of  Rome, 
§ 1804. 

— - -■ : general  adoption  of, 

§ 1803. 

Marius,  § 2420. 

Mathematicians,  astrologers,  § 2419. 

Matienu8,  Furius  Philus,  § 2408. 

Mensores  actio  contra,  § 2x49. 

agri,  pulveraticum  received  by,  ^ 2149. 

settlement  of  boundaries,  § 2179. 

Merchandize  recovered  by  divers,  when  liable 
for  contribution,  § 1807. 

Merx,  § 1637,  1673. 

— conditions  of,  § 1674. 

■ must  be  vera  and  justa,  $ 1674. 
what  may  be,  § 1638. 

Messala  M.  Valerius,  M.  Aurelius  Cotta, 
§ 2404,  24x1. 

Metus,  what,  § 1868. 

— actio,  see  Actio. 

— exceptio,  see  Exceptio. 

exceptio  and  replica,  how  available, 

§ 1869. 

Military  jurisdiction  in  criminal  matters, 
i »3*7- 

Military  offenses,  § 2448. 

Minoris  petitio,  see  Actio,  § 2x84. 

Mixed  actions,  § 2x31. 

Mixta  actio,  see  Actio,  § 2044» 

Modi  tollendi  obligationes,  communes  et  pro- 
prii, igao. 

Monastic  punishments,  $ 2475. 

Money  as  a means  of  exchange,  origin  of  pro- 
visions respecting,  $ 1825. 

- ■ ■ legal  tender,  $ 1825. 

■ ■ ■ • payments,  general  rules  applicable  to, 

% 18*5. 

— ■ — — rules  for  ascertaining  true  value, 

§ 1825. 

Monitores,  vide  Ambitus,  § 2403. 

Monuments,  right  of  building,  § 2288. 
repair  of,  § 2288. 


care  of,  § 2288. 

Mora,  indemnification  for,  in 
4i67S. 

§ 1647- 


loc.  conduc. 


— what  involved  by,  § 1826. 

Mors  emphyteutse,  § X711. 

Moveables,  things  appurtenant  to,  § 1665. 
Mulcts,  see  Pcenae. 

Municipal  authorities  of  Italy  and  the  pro- 
vinces, their  criminal  jurisdiction,  § $394. 

magistrates  had  no  jurisdiction, 

§ 1986. 

5 A 
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Municipal  magistra  tea  have  delegated  power  to 
decree  cautio  or  immissio  in  urgent  cases» 
§ *107. 

Municipalities,  ancient  process  in,  q 2316. 

Municipes,  § 1669. 

Murderum,  in  old  Saxon  and  German  laws, 
origin  of,  $ 2200. 

Mutilation,  § 1910. 

Mutua  petitio,  and  reconventio,  § 2186. 

Mutuum,  actio,  § 2066. 

Mutuus  dissensus,  exceptions  to  principle  of, 
§ 1860-61. 


N 

Natura,  lege,  moribus,  oblig.  q.  e.  d $ 1964. 
Nautae,  how  liable,  $ 1970. 

pleas  in  answer  to  actions  by,  9 1974. 

■ ■ ■ ■ — who,  § 1970. 

remedies  against,  $ 1074- 

Navigation,  interruption  of— laws  against, 
§ 2280-90. 

Necessani,  vide  Ambitus,  $ 2403. 

Negotia  bonae  fidei  and  stricti  juris,  $ 2057. 
Negotiorum,  dominus,  error  as  to  effect  on 
right  of  action,  $ 1772. 

obligations  of,  $ 1771. 

gestio,  animo  obligandi,  $ 1767. 

— expectation  of  recompense, 

$ 1769. 

how  must  be  performed, 

$ 1767. 

- how  must  be  undertaken, 

$ 1767. 

. ■ — intention  of  benefiting 

principal,  § 1769. 

■1  ■ — — — — of  presumptive  ratifica- 

tion, $ 1767. 

— . of  culpa  or  laches,  § 1768. 

on  what  founded,  $ 1765. 

. prevention  of  inevitable 

damage,  § 1769. 

— of  subsequent  repudiation, 

$ 1767. 

- remedies  by  action,  § 1772. 

1 requirements  of,  § 1765, 

*767 

mb  ipe  ratification», 

§ 1767. 

— gestor,  different  cause  moving  to 
meddle  with  another's 
concerns,  § 1766. 

■ his  culpa  or  laches,  § 1768. 

how  differs  from  manda- 
tor and  defensor,  § 1765. 
■-  when  liable  for  the  casus 
fortuitus,  § 1768. 

liability  of  heirs,  $ 1768. 

obligations  of,  § 1770. 

when  action  lies  and  when 

not,  § 1772. 

— gestorum  actio,  § 2046. 


Neminem  alterius  damno  dirior  lien,  CA^oaa- 
tion  of  maxim,  § 1790. 

New  Procedure  Act  abolished  the  distwctioc 
of  actions,  § 2050. 

Nile,  injuring  dykes  of,  § 2417. 

Noblemen,  § 1640. 

Nomen,  as  signfying  debt,  not  to  be  con- 
founded with  contractus  nominum,  § 2080. 
Nomenclatores,  vide  Ambitus,  § 2403. 
Nonconformists  not  allowed  public  exercise  of 
their  religious  rites,  § 2400. 

Non  liquet — the  Judgment  of,  § 2341. 

Notarial  jurisdiction,  origin  of,  $ 1986. 
Notaries,  introduction  of,  $ 2349. 

public,  ()  »333. 

Notes  of  hand— «scriptura,  § 2083. 

Norice,  threatening,  by  Scopelismus,  $ 2417. 
Novella  de  perpetuis  emphyteusibus  — Leo's 
text,  § 1719. 

title  improper,  $ 1719. 

Novatio  cumulativa  litis  contestatione  ipso 
jure,  $ 1856. 

voluntaria,  $ 1857. 

delegatio  ex  promissione,  § 1852. 

— privativa  and  cumulativa,  $ 1852. 

operations  of,  $ 1854. 

requisites  of,  § 1852. 

without  delegation,  $ 1855. 

Noxae  children  could  be  surrendered,  § 2197. 
datio,  new  view  of—  English  analogy, 

§ 2x96. 

— of  house  children,  remedy  for,  $ 2197. 
damage  done  by  a slave,  or  animals 

termed  noxae,  § 2195. 

Nude  promisso ria,  § 2212. 

Nuisances,  error  as  to,  § 1671. 

Numeratio  fin  accounts),  $ 2080. 

Nuncians,  the,  § 2297. 

Nunciatio,  extinction  of  the,  § 2208. 

novi  operis,  anrient  form  of — terms 

of,  $ 2297. 

novi  opens  disregarded  in  case  of 

sewers,  $ 2309. 

publica,  § 2297. 

real  it,  $ 2297. 

verbalis  privata,  § 2297. 

Nunciatus,  the,  § 2297. 


O 

Oath,  judex  qusesrionis,  not  exempted  from, 

§ *39*- 

praetor  exempted  from,  § 2391. 

proof  by,  $ 2335. 

see  Juramentum. 

to  jurymen,  $ 2301. 

■ administration  of,  to  suitors  and  advo- 
cates, 2324. 

Obligatio  ad  evictionem  praestandam,  $ 2x00, 
2x02. 

literarum,  not  acknowledged  by  tfcr 

older  Roman  law,  $ 2080. 
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Obligatio  quasi  ex  contractu,  definition  of, 
§ 176a. 

■ * ■ — - enumeration  of  the  chief 

— additions  to,  § 1764. 

— requisites  of,  § 1763. 

quasi  ex  delicto,  how  constituted, 

$ 1963. 

Obligationes  ex  consensu  differ  from  pacta  de 
contrahendo,  § 1634. 

■ ■ ex  consensu,  what  required,  § 1634. 
literales,  $ 2080. 

■ ■ quae  ex  delicto  nascuntur,  $ 1887. 

■ — on  what  found- 

ed, $ 1963. 

■ quae  quasi  ex  delicto  what,  § 1963. 

arising  out  of 

neglect  of  judge, 
$ 1964. 

quasi  ex  contractu,  actions  arising 

on,  § 21x7. 

- how  arise,  § 1816. 

what,  § 1762. 

or  quasi  contractus, 

§ 1761. 

Obligations  arising  out  of  an  implied  contract, 

i 1 797 • 

cumulative,  $ 1855. 

further  development  of  law  which 

governs— satisfaction  of  the  with 
reference  to  locality,  § 1834. 

how  lose  their  operative  effect, 

§ 1818. 

how  voidable,  $ 1819. 

implied — assimilated,  § 2128. 

Halifax’s  error  concerning,  § 2x28. 

law  of  satisfaction  as  to  locality — 

cases  really  exceptional— Sa vigny, 

$ 1835. 

local  law,  regulating  satisfaction  of, 

$ 1832. 

Offenses  against  nature^  punishment  of,  § 2428. 

as  regards  individuals,  § 1891. 

as  regards  the  public,  § 1891. 

—  lesser,  exempted  from  the  formalities 

of  an  inscriptio,  § 2468. 

mode  of  procedure  in,  2467. 

— multiplication  of,  § 1894. 

private,  $ 1891. 

progress  of  remedies  for,  1886. 

public,  § 1891. 

■ and  private,  connection  between, 

$ 1891. 

— ordinary,  or  extraordinary,  $1891. 

■ — ' the  punishment  of  which  is*. private, 

distinguishable  from  public  offenses, 

$ 1887. 

Official  persons*  privileges  of  trial,  § 2395. 

Ope  juris  jurandi,  § 1819. 

Operae  illiberales,  must  be  for,  § 1671. 

Oral  procedure,  advantages  of,  §1^85. 

■-  ■ ■ - introduction  of  into  English 

courts  of  equity.  § 1985. 

■ — » ' in  the  tribunal,  q 1985. 


Ordo  judiciorum  privatorum,  completely  dis- 
used, §2169. 

Orestes,  Lucius  Aurelius,  § 2408. 

Originarii,  § 1681. 

Owner,  real,  where  may  be  without  remedy, 
§1695. 


p 

Pacta  adjecta,  when  considered  as  incorporated 
into  original  agreement,  § 1730- 

de  non  petendo  sive  remissoria,  § x86o. 

Pactum  commiasoriura,  § 1653. 

■ - de  retrovendendo  and  protimiseos, 

# 1654. 

protimiseos,  § 1656. 

■ requisites  of,  § 1643. 

reservati  dominii  et  reservatae  hypo- 
thecae, § 1655. 

Palatine’s  privileges  of  trial,  § 2395. 
Panicularia,  small  effects  of  executed  persons, 
§1471. 

Papinian  calls  actio  in  personam  actio — actio 
in  rem  petitio,  § 2050. 

Pardon  or  grace,  constructive  by  the  people, 
$ 2486. 

— division  of,  under  Emperors,  $ 2486. 

Paricidium  as  signifying  a capital  offense, 
§ 2414. 

by  the  xii  Tables,  § 2414. 

mere  murder,  § 2414. 

Parke,  Baron,  on  adherence  to  the  letter  of 
the  law,  § 2004. 

Parliamentary  bribery,  $ 2403. 

Partners,  reciprocal  actions  of,  § 2114. 
Partnership,  see  Actio  pro  socio,  § 2x14. 

see  Societas. 

Patricians,  beneficial  leases  of  the  agri  vectigales 
to,  § 1679. 

exclusive  occupation  of,  in  legal 

matters,  a cause  of  jealousy, 
$ 1998. 

how  traded,  $ 1746. 

Patrimonia  Populi  Romani  and  Caesaris,  dis- 
tinction abolished,  $ 1685. 

Patronal  influence,  decline  of,  § 2373. 
Pauliana  actio,  § 2059, 

Paulus  on  actiones  and  persecutiones,  § 2050. 
Pauperies,  its  ordinary  acceptation  poverty — its 
juridical  meaning,  the  damage  done  by 
another’s  irrational  animal,  $ 2199. 

Payment  in  produce,  commutation  of,  § 169 1, 
Peasants,  British,  condition  of,  § 1683. 
Peculatus,  § 2405. 

■ ■ — » includes  Sacrilegium,  § 2406. 

lex  Julia  de,  § 2405. 

Peculium,  $ 2188. 

Pecuniae  repetundae,  § 2408. 

Pecuniary  mulct  not  strictly  a poena,  $ 2474, 

$ *479- 

— mulcts,  see  P cense. 

Pedanei  judices,  § 1985. 
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Penal  process,  the  regal  and  decern  viral  period, 
§ 245°. 

Penal  process  under  the  Republic,  $ 2451. 
Penalties,  § 1992. 

' actio  Sacramenti,  § 1999»  *„ 

amount  of,  in  actio  4*  pauperie, 

under  sedilitian  edictf§  aaoQ. 

double  for  vexatious  defenses,  § 2377. 

• positive  to  restrain  litigation,  §2376. 

for  refusing  bail,  §2211. 

for  throwing  things  into  the  street, 

amount  of,  § 2160. 

for  treason  introduced  by  the  Twelve 

Tables,  § 2398. 

— — for  vexatious  appeals,  § 2372. 

limited  in  actio  ex  causa  liberali, 

$ *045- 

of  crimen  de  residuis,  § 2407. 

of  offenses  against  the  Annona,  § 2409. 

of  plagium,  § 2423. 

— of  sacrilege,  § 2406. 

of  the  falsum,  § 2412. 

Pennus.  M.  Junius,  $ 2408. 

Pensio,  what,  $ 1693. 

Perceptio  and  separatio,  § 1684. 

Perduellio  a capital  felonie,  ^ 2398. 

exclusively  applied  to  crimen  majes- 
tatis, § 2399. 

used  latterly  to  express  treason  only, 

$ »,9*. 

Peregrini  chosen  as  judices  in  cases  where  a 
peregrinus  was  a party,  $ 1994. 

Peregrinus  fictio  civitatis,  § 2022. 

hostis,  § 1895. 

Perjury  a falsum,  $ 2413. 

punishable  as  sicaria,  $ 2417. 

Permutatio — action  of,  $ 2x76. 

what,  6 1642. 

Peroratio  (in  suits),  § 2324. 

Perpetua  emphyteusis,  what,  § 17 19. 
Perpetuarii  conductores,  exemption  of,  infer- 
able, § 1689. 

liability  of,  to  land-tax,  § 1689. 

position  of,  § 1689. 

Per  quod,  consequential  damage,  § i960. 
Persecutio  used  by  Ulpian  to  mean  extraor- 
dinaria cognitio,  § 2050. 

Persecution  by  the  early  Christians,  § 240  x. 

forbidden  in  Koran,  § 2402. 

of  non-Christians,  § 240  x. 

of  other  sectaries,  ^ 240  X. 

of  Pagans,  $ 2401. 

religious  of  Justinian,  § 240  x. 

Personal  actions,  see  Actions,  § 2050. 

Persons,  respect  of,  as  to  punishment,  § 2472. 
Pertinentia  as  regards  emptio  et  vendido, 
$ 1658. 

Petitio  hereditatis,  see  Hereditatis,  § 2038. 

pluris,  see  Aerio,  § 2x83. 

Philip  of  Spain  as  a persecutor,  § 2402. 
Physicians,  § 1640. 

Pignorariria,  § 22x2. 

Piso  Marcus  Pupius,  § 2404. 


Piso  Fragi,  § 2408. 

Plagium  man  stealing,  § 2423. 

Plancianum  Sc  turn.,  see  Senatus  Caruukom, 
$«47- 

Pleadings,  English  progress  of,  § 2264« 

—  probably  borrowed  from  the 

Roman,  $ 2264. 

■ ore  tenus,  § 2028. 

— - ■ oral  introduction  of,  § 2342. 

■ ■ ■■  ■ could  be  amended  before  the  litis 

contestatio,  j 2009. 

■ ■ were  oral,  $ 2009. 

rules  of  Mr.  Serjeant  Stephens,  u r 

note  pp.  542,  3,  4. 

Plod  us,  vide  Plautius. 

Plutarch's  definition  of  Pariddium,  § 2414. 
Poenae  affecting  life,  liberty,  and  rivil  status, 
§ 247a- 

capitales,  § 2475. 

. burial  alive,  § 2475. 

decapitation,  $ 247$. 

by  the  axe,  $ 2475. 

crematio,  § 247  5. 

■ crucifixio,  § 2475. 

decapitation  by  the  sword, 

$ *475- 

— ■ method  of  the  furca,  $ 2475. 

■ ■ — precipitation  from  rock,  $ 2475. 

strangling,  §2475. 

cives  et  non  cives,  § 2472. 

ex  delicto  in  simplum,  duplum,  triplum, 

et  quadruplum,  § 2132. 

in  respect  of  degree,  § 2472. 

in  sheep  or  oxen  ( nominal),  § 2473. 

list  of,  § 2472* 

pecuniari*,  § 2473. 

by  regular  courts,  $ 2474. 

for  contumacy,  $ 2473. 

- limited  to  a moiety  of  defen- 

dent*! property,  $ 2474. 

— not  strictly  Poenae,  § 2474. 

proportion  of,  inflicted  by  the 

populus,  § 2474. 

—  proportion  of,  under  the  Em- 

perors, § 2473. 

proper  and  improper,  § 2472. 

Poets,  Greece,  forbidden  to  ridicule  by  name, 
b 1946. 

Police,  nocturnal,  § 2385. 

Pontes,  hustings,  § 2404. 

Pontifex  maximus,  § 2386. 

Postulatio,  judicis,  § 2000. 

—  open  to  any  but  women  and  in- 

r-famous  persons,  $ 2209. 

Potestas  (criminal  jurisdiction),  § 2393. 

of  the  magistrate,  § 1986* 

— - - of  qumstores,  i 1984. 

--  ■■■  the  power  0/  punching  capitally,  a 

special  power,  § 1986. 

Power  of  attorney,  in  case  of,  actio  directs, 

§ 2022. 

Praedes,  § 1669. 

— litis  et  vindiciarum,  § 2025. 
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Praedes  sacramenti,  § 2025. 

Prae  dial  services  cognisable  by  Centumviral 
Court,  § 1992. 

Praediis  urbanis,  rule  in,  differed  from  that  in 
praediis  rusticis,  § 1677. 

Praefecti  annonae,  | 2346. 

■ • praetorio,  $ 2394* 

■ 1.  — consultation  in  senatorial 

offenses,  § 2305. 

■ - vigilibus,  jurisdiction  of,  $ 2393. 
Praefectus  annonae  cum  jure  gladii,  $ 2395. 

criminal  jurisdiction,  § 2394. 

— urbi,  authority  over  senators,  § 2395. 

dispensed  with  judices,  and 

gave  sentence  after  consulting 
his  consilium,  § 2393. 

— restriction  of  authority  to  xoo 

mile  circuit,  $ 2394. 

vigilibus,  criminal  jurisdiction,  $ 2394. 

Praefinitio,  § 2017. 

Praejudicium  (exceptio),  § 2234. 

Praescriptio,  English  law,  § 1819. 

dominii,  § 17 ix. 

— xxx.  ann.,  § 1711. 

in  favor  of  the  emphyteuta,  § 17x1. 

(exceptio),  specific  meaning  attached 

to,  * **34. 

— limitation  of  actions  unknown  to 

old  law,  § 2215. 

what,  § 1819. 

Praescriptis  verbis,  origin  of  the  term,  $ 2065. 
Praeses  militum,  as  executioner,  § 2469. 
Praestatio  culpae,  § 1732. 

— how  construed,  § 1741« 

— in  mandatis,  § 1741. 

Praetor,  as  executioner,  § 2469. 

assigned  an  advocate  where  the  client 

was  unassisted,  $ 2009. 

attributes  of,  § 1984. 

could  change  the  venue  and  time  of 

trial,  § 20x0. 

— decisions  of,  secundum  ordinem,  ex- 

traordinem,  § 1984. 

— his  adsessores  and  judices,  $ 1988. 

his  criminal  jurisdiction  systematized 

under  Septimus  Severus,  § 2393. 

— his  imperium  and  jurisdictio,  b 1984. 

in  piano  approached  by  libel,  \ 1985. 

■ — peregrinus,  selec  tion  of  jurymen,  § 2 3 90. 

populi,  as  executioner,  § 2469. 

1 president  of  Centumviral  Court,§  1991. 

tribunal,  official  seat  of,  § X985. 

the  highest  judge,  § 1^85. 

ultimately  exclusive  dispensers  of  law, 

§ 1983- 

Praetorian  law  (execution),  $ 2359. 
Praevaricatio  checked,  § 2464. 

what,  § 2443. 

Precarium,  § 1861. 

by  humble  and  influential  persons, 

§ 1720. 

■ ■■—■»  by  whom  instituted,  for  what  pur- 

purpose,  § 1720. 


Precarium,  general  condition  of,  $ 1721. 

■ lease  renewed.  § 1721. 

operation  of,  $ 2284. 

■ proportion  which  land  ceded  must 

bear  to  usufruct,  § 1721. 

■ ■ - resemblance  of,  to  the  emphyteutis, 

§ 1720. 

1 1 1 ■ right  of  heirs,  $ 1721! 

Pre-emption,  right  of,  by  the  dominus,  $ 1703. 
Prejudiciales,  actiones,  see  Actiones,  § 2044. 
Pretium,  ingredient  in  sales,  § X637. 

■■■■  ad  arbitrium  tertii  relictum,  condidble, 

$ x7*9-  . , ' 

— ad  m esuram,  per  aversionem,  § 1644. 
what,  § 1642. 

Priesthood,  the  common  law  of,  § 1718. 
Probandi  onus,  § 2328. 

Probatio  in  suits,  $ 2326-27. 

Procedings  extra  ordinem,  $ 2461. 

Process,  antient,  review  of,  § 2315. 

modification  of,  § 2316. 

■■  changes  under  Marcus  Aurelius  and 
Constantius,  § 23x7. 

Procurator  differs  from  an  advocate,  $ 2207. 

for  defendenti,  § 2205. 

persons  incapacitated  to  act  as, 

§ 2208. 

distinguished  from  dominus  litis, 

§ 2206. 

imperial,  their  criminal  jurisdiction, 

$ »394- 

satisdatio,  required  of,  § 2204. 

Proof  by  oath,  § 2335. 

Property,  averment  of,  $ 2028. 

— security  against  deterioration  of, 

§ 2028. 

division  of,  § 1779« 

Propinqui,  see  Ambitus,  $ 2403. 

Propria  conditio  and  jus  perpetuum  s.  c., 
$ 1687. 

Proprietors,  rights  of,  saved,  6 1687. 
Prosecution,  a turpe  munus,  § 2453. 

calumnious,  § 2463. 

excepted  persons,  § 2463. 

— — manner  and  form  of,  § 2453. 

persons  exempted  from,  § 2453. 

■■  - — — public,  regulation  made  on  grant- 

ing the  right  of,  § 2463. 

■ ■ — to  conviction,  obligation  to,  secu- 

rity required,  $ 2464. 

— — before  the  Senate,  § 2460. 

■ ■-  by  individual,  § 2451. 

- by  tribunes,  § 2451. 

Prosecutor,  abatement  of  suit  by  death  of, 
§»+64. 

- — discretion  in,  as  to  the  period  of 
examining  witnesses,  § 2456. 

■ — discretion  of,  as  to  examining  wit- 
nesses, taken  away,  $ 2456. 

— one,  for  one  charge,  $ 24J3. 

- ■■■  ■—  bail  to  prosecute  to  judgment, 
§HS  3- 

— incapacitated,  § 2453. 
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Prosecutor*,  precedence  where  many  offered, 
§ *453- 

Prostitution,  permission  of,  § 1427* 

Pront  quisque  habitaverit,  interpretation  of, 
$ 1677. 

Provinciae  Caesaris,  criminal  jurisdiction  in, 
i *395- 

■■■■  ■ ■ P.  R.  jurisdiction  military  capital, 
i*395- 

Pubes  ingenuus,  punishment  of,  for  theft, 
§ 1900. 

Publicani,  under  the  actio  pignoris  captio, 
$ »003, 

office  of,  $ 1669. 

■ ■ ■ what  termed,  § 1669. 

Publicanos,  actio  in,  4 2148. 

Publicatio  bonorum,  \ 2412. 

Punishment,  see  Posnae. 

■ ■ and  procedure,  criminal,  under 

emperors,  § 1886. 

»—  capital  and  public,  principle  of, 
§ 1883. 

corporal,  § 2480. 

criminal  reform  ih,  § 1885. 

— - military,  § 2484. 

« ■ ■ monastic,  § 2475. 

■ ■■-  - non-capital,  effect  of,  § 2480. 

■ ■ not  capital,  § 2477. 

private,  § 1883. 

— vicarious,  § 1800. 

Pupill,  action  against  tutor,  § 2x20. 

Purchaser,  fine  practically  by,  § 1705. 
Purgatio,  morse,  § 1653. 


2 

Quadruplatores,  who  they  were,  $ 2466. 
Quadruplicate,  § 2267. 

Quaesitores  quaestionis,  § 2389. 

Quaestio,  $ 1954* 

ambitus,  $ 2404. 

assignment  of  jurymen,  § 2389. 

■ ■■  constitution  of,  specifically  determined, 

$ *3*9-  . , 

inter  Sicanos,  % 2388. 

— — mode  of  conducting  the,  § 2453. 

perpetua,  $ 2388. 

— ' extension  of,  by  Pompey, 
*2388. 

■ ■ — by  Sylla,  $ 2388. 

— during  the  later  republican 

period,  § 2388. 

Quaestiones  consolidated  by  Lex  Julia  jud.  pub. 

number  of  jurymen  in  different, 

$ *393- 

Quaestores  aerarii,  $ 2390. 

•—  as  executioners,  in  the  case  of  illus- 

tres, § 2469. 

paricidii,  § 2379. 

■ ■ answering  to  sheriffs — the 

executive,  $ 2469. 

power  of,  ^ 1984. 

Quasi  falsi  crimen,  $ 241 1. 


Queens  of  France  and  England,  delivery  of, 
$ 2048. 

Querela  inofficiosi,  $ 1992. 

- testamenti,  $ 1992. 

■ ■ ■ a species  of  hereditatis 

petitio,  § 2041. 

to  whom  competent, 

- 

■ - — ' effect  of,  § 2041. 

■ origin  supposed  to  be  in 

the  edictum  successo, 
nuo,  $ 2041. 

1 ■ detested,  seldom  used, 

" reason  why,  § 2041. 

--  ■ duration  of  right  of 

remedy,  § 2041. 

summary  of,  2041. 

Quinqueviri,  § $385. 

Quiritian  cases,  choice  of  action  in,  § 1992. 

questions,  before  the  centumviri,  or 

by  a fiction  before  a single  judge, 
$ 1992. 

property,  census  assessed  according 

to,  § 1992. 

dominium  * by  public  purchase, 

§ 2367. 

property,  origin  of,  § 1991. 

— actio  publiciana,  § 1992. 

• — questions  decided  by  centum- 

viral  court,  § 1991« 

Qua  tarn  actions,  similar  to  actiones  popularo, 
$*150. 

Quit  rents,  law  of  England  as  to,  § 1710. 

Quum  fundorum  sint  domini,  $ 1686. 


R 

Rapina,  § 1912,  2x36. 

■■  ■ conditions  necessary  to  constitute, 
$ 19«. 

— definition  of,  9 1912. 

—  development  of  necessary  conditions, 

§ ,9I3* 

■ ■ from  what  imitated,  § 19x2. 

leniency  of  Roman  law  of,  accounted 

for,  § 1914. 

origin  of,  § 19x2. 

— - ■ tenor  of  praetor’s  edict  respecting, 

■ to  w2at  applied  exclusively,  § 19 12. 

Raptor,  remedies  by  action  available  against, 

« . . $ I9I5- 

Rationalis,  or  accountant  general,  account  of. 

Receptatores,  who,  § 2441*** 

Receptio  in  navem,  cauponafiT,  stabulum, 

§ J797- 

how  arise,  $ 1815. 

— - ' nominis,  § 2453. 

Reception  of  goods  by  carriers,  kd,  § 2162. 
Receptitise  actio,  extended  by  Jostinian,  § 2076. 
Recon  ventio  and  mutua  petitio,  $2186* 
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Recuperatores,  assessors  of  damages,  their  attri- 
butes, § 1996. 

— Featus’s  account,  why  so  termed, 

§ 1996. 

form  for,  issued  by  praetor — speci- 
men given  by  Gaius,  $ 1996. 

— - ■ ■ ■ - how  and  from  whence  chosen, 

.§  }997- 

similarity  of  to  English  jurors, 

§ 1996. 

- — ■■■  three  descriptions  of,  $ 1996. 

Redhibitio  (actio  vend,  et  cmph.),  in  solidum 
—pro  rata,  § 2090. 

rescinds  the  contract,  $ 1646. 

Redhibitoria  actio,  see  Actio,  $ 2087. 

Reference  in  English  practice  parallel  with 
delegation  of  authority,  § 1994. 

Regrating  and  forestalling,  § 2409. 

Rei  alienae,  $ 1638. 

— singularis  communis  administratio,  § 1778. 
Relationes  in  appeals,  § 2370. 

Relegatio,  $ 2481. 

■■  ■'  competency  of  judge  to  inflict,  §2481. 

— — did  not  involve  confiscatio,  § 2481. 

■ -■  how  differs  from  exilium,  § 2481. 

— how  enforced,  $ 2481. 

Religion  as  identified  with  the  state,  offenses 
against,  § 2400. 

Relocatio,  § 1677. 

■ how  far  regulated  by  particular  cus- 

tom, § 1677. 

■■■  tacit  duration  of,  § 1677. 

Remedium  spolii,  its  elastic  nature,  $ 2279. 
Rent,  distraint  for,  $2311. 

Repetundarum  crimen,  § 2408. 

Replicationes,  or  replies,  § 2265. 

Replies,  duplicatio,  § 2266. 

introduced  into  the  English  law  as 

rejoinders,  sur-rejoinders,  rebutters, 
and  sur-rebutters,  § 2268. 

—4 quadruplicate,  $ 2267. 

— replicatio,  § 2265. 

■ ■ — triplicatio,  $ 2267. 

Representation  in  court  by  cognitores,  $ 2202. 

■ ■ ■ ■■  subsequently  by  tutors, 

curators,  and  pro- 
curatc^t  $ 2103. 

— — cautio  ratihabitionis  required 
of  cognitores,  § 2204. 

— — — formula,  modification  of  pro- 
cedure, ^ 2203. 
satisdatio  of  other  attorneys, 
$ 2204. 

Res  nullius— haeredi tas  jacens,  $ 1896. 
Rescission,  duration  of,  § 2098. 

■ in  actione  venditi  et  empti,  § 2096. 
not  gran  table  in  case  of  Laesio  enor- 
mis, if  object  have  perished,  § 2097. 
Residuis,  lex  Julia  de,  § 2407. 

Restitutio,  absence,  excusable,  inexcusable,  and 
▼olunbuy,  $ 1880. 

absence  of  defendent,  § 1880. 

■ ■ — ■ - absence  of  plaintiff,  § 1880. 


Restitutio  applies  to  stricti  juris  contracts, 
§ 2058. 

by  reason  of  absence,  § 1880. 

— ■■  ■ causa  absentiae  — ob  metum  1—  ob 

reipub.  causam— ob  ne- 
cessitatem, § 2061. 

■ ■ ■ principles  deducible  from, 

$ 2061. 

■ — ■ ■ 2nd  clause  in  favour  of, 

against  whom,  § 2061. 

■ ■■  3rd  clause,  clausula  gene- 

ralis for  any  just  cause 
of  absence,  $ 2061. 

1 ■ ■ » where  an  attorney  has 

been  left,  $ 2061. 

— effect  of,  § 1880. 

— ■■  fbr|alienatio  judicio  mutandi  causa- 

terms  and  effect  of  edict,  § 2063. 

■■■  general  remedy  against  injustice, 

. * 237I* 

in  dolo,  not  granted  against  those  to 

whom  the  plaintiff  owes  reve- 
rence, § 2058. 

■ 1 1 to  be  made  with  interest, 

§ 2058. 

in  favor  of  minors,  effect  and 

^ operation  of,  $ 1876. 

—  in  integrum,  $ 1819. 

■  ■ ■ leading  principles  of,  § 1862. 

■ minorum  evidence,  § 1878. 

— mode  of  obtaining,  § 1865. 

■ modus  tollendi  obligationes, 

$ 1863. 

" ■ metus  causa,  $ 1868. 

' metus  causa,  effect  of  judgment, 

$ 1870. 

— not  granted  in  case  of  maxima 

capitis  deminutio,  § 2062. 

— ■ of  majors  on  the  ground  of  absence, 

ist  clause,  § 2061. 

■ ■ of  minors  as  effecting  sureties, 

§ ,877- 

— on  the  ground  of  capitis  deminutio, 

% 1879. 

— on  the  ground  of  dolus,  $ 2058. 

on  the  ground  of  error,  § 1881. 

metus,  $ 2057. 

— ■ minoritas,  $ 1875. 

quod  doli  causa,  § 1872. 

— ■ - ■ quod  metus  causa,  how  affected  by 

mere  evidence,  § 1871. 

liability  of  malae  and 

bonae  fidei  possessor,  § 1871. 

■ under  general  clause  of  edict,  § 1882. 
$ 2486. 

■ in  favor  of  minors  (lex  Lsetoria)  not 

confined  to  cases  of  dolus,  $ 2060. 

■ on  what  founded,  § 1866. 

■■  operation  of,  § 1864. 

■—  what  lesion  entitles  a minor  to— 
what  not,  $ 2060. 

— ■ in  integrum,  by  whom  grantable, 

$ 2056. 
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Restitutio  la  integrum,  requirement*  of, 
4*055. 

— ■■  i»»'-»  ' where  and  when, 

i 2056. 

civil,  $ 1866. 

—  praetorian  jurisdiction,  § 1867. 

Restipulatio,  suit  on — sponsio  ponatis,  $ 2377. 
Re  torsio,  or  satisfaction,  $ a 144. 

Retractio  remedy  in  praetorian  cases,  $ 2371. 
Revindicate  in  real  actions,  § 2029. 

Rhodes,  origin  of  the  name  and  sketch  of  the 
history  of,  § 1802. 

Right  of  action,  § 1981. 

of  self-defense,  $ 1980. 

of  way,  popular  fallacy  concerning, 

§ 2287. 

— of  war,  § 1981. 

River,  public,  definition  of,  f 2290. 

■ - repairing  banks  of,  See,  § 2292. 

— supply  of  water,  $ 2291. 

■■■  repair  of  banks,  § 2300. 

n-"  description  of,  § 2300. 

Roads,  distinction  between  public  and  accomo- 
dation, § 2293. 

— obstruction  of,  § 2293. 

— repair — cleansing  of,  § 2295. 

Roman  knights,  § 1669. 

Romans  kept  books  and  ledgers,  $ 2080. 
Rupitias,  to  what  equivalent,  § 1919* 
Rutiliana  fictio,  § 2022« 


S 

Saccularii,  § 2439. 

Sacramentum  displaced  by  Sponsio  in  the 
vindicatio,  § 2028. 

— ■ object  of.  as  connected  with 

sponsio,  1 2376. 

and  sponsio,  difference  between, 

§ 1992. 

Sacrilegium,  § 2400. 

Sale  of  property,  auctio  and  sectio  b 2367. 
Satisdatio,  different  securities  compared  under, 
§2211. 

' ■ fide  jussoria,  pignoratitia,  juratoria, 
nude  promissoria,  § 2212. 
of  the  pandects  same  as  Vadimo- 
nium— conception  of  the  Romans 
of,  <u  applied  to  actiones  in  per- 
sonam, 9 2010. 

- persons  qualified  to  give,  $ 2213. 
Savigny,  his  table  of  actions,  § 2053. 

erroneous  theories,  $ 2x65. 

Scandalum  magnatum,  English  law,  $ 1960. 
Scopelismus  threatening  notice,  § 24x7* 
Scourging,  $ 2480. 

under  the  emperors,  § 248a 

Scriptura,  or  notes  of  hand,  § 2083. 
Secretarium,  account  of,  h 2325. 

Sectarians  mentioned  in  the  Codex,  § 240  x. 
Sectio  sale  applicable  to  public  insolvencies, 

4 *365. 


Sectio,  what,  $ 2479- 
Sector,  who,  § 1630. 

Secta,  heretical  list  of  in  canon  law,  § 2402. 
Security  in  cautio  damni  infecti,  limitation  of, 
$ 2308. 

Self  defense,  right  of,  $ 19S0. 

Senate,  criminal  jurisdiction  of  ceases,  § 2394. 

jurisdiction  of  in  capital  matters, 

*»*95-  . 

—  receives  a new  criminal  junsateoan, 

*1J93'  , , . 

summary  power  of,  9 2382. 

Senatorial  privileges,  last  remnant  of  abolished 

by  Justinian,  $ 2395. 

Senators  lose  their  privilege  of  trial  by  their 
own  body,  $ 2395. 

Sctm.  Claudianum,  § 2449. 

Libonianum,  § 2413. 

— — Macedonianum,  restricting  the  obliga- 
tions of  fathers  and  sons — where  k 
applies,— exceptions,  not  available  by 
pupils  or  minors,— ceases  by  coment  of 
tutor,  § 2x89. 

— by  whom  may  be  renounced,  § 1816. 

— effect  of,  § 18x6. 

why  passed,  § 18x6. 

— Neroniana,  § 2449. 

— Plancianum,  — inspectio  ventris,  and 

custodium,  adopted  in  the  Foodal 
law,  § 2048. 

Plancianum,  called  after  M.  Plan- 
cius Vanis,  in  cases  of  repudiated 
pregnant  women,  § 2047. 

— mode  of  inspecting  die  venter,  and 

custody  of  the  issue,  and  regulations, 
under  the  rescript  of  Marcos  Ladas, 
$ 2048. 

— - obligation  on  woman  and  man,  § 2047. 
Seta.  Syiliana,  § 2440. 

— Turpillbmum,  4 2484. 

Seneca's  distinction  between  jndida  and  arbi- 
traria, § 2x64. 

Sentence,  change  of  form  of  under  Byzantine 
empire,  ^ 2352. 

execution  ofj  $ 2469. 
the  non  liquet,  § 2341. 

Sequestres,  nomenclatores,  divisores,  propinqui, 
necessarii,  monitores,  § 2403. 
Seijeants-at-law  the  type  of  antient  advocates, 
4*009. 

Servus  pen*,  § 2476. 

Servi  and  Servse,  \ 1922. 

Services  must  be  illiberales,  § 1672. 

Sesterces  and  asses,  relative  vidue  of,  $ 1992. 
Sheriff  an  administrative  as  well  as  cxccoriie 
officer,  $ 2357. 

Sheriffs,  quaestor  parricidii  Roman  analogy, 

4 *469. 

Sewers,  regulation  of^  § 2309. 

no  unnecessary  restrictions  thrown  in 

the  way  of  cleansing,  § 2309. 
Restitutio  in  integrum,  granted  purely  was 
by  exception,  § 2055. 
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Shirb,  § 1665. 

Sicaria,  assassination,  § 24x6. 

— — other  offenses  included  under,  § 2417. 
Sigonius,  his  heads  of  L.  Jul.  de  vi,  $ 2422. 
Similiter,  adding  the,  in  English  actions, 
§ 2025. 

Sine  pacto  remissio,  § i860. 

Slander,  $ 1960. 

— remedies  by  the  English  law,  $ 1962. 
Slaves,  corruption  of,  § 2145. 

fugitive,  § 2147. 

• idle,  § 2147. 

implied  contracts  by  agency  of,  § 1817. 

laws  for  the  punishment  of,  § 2147. 

Punic,  § 174.6. 

severe  punishment  of,  afterwards  modi- 
fied, § 2472. 

what  formerly  termed,  § 1895. 

Smuggling,  consequences  of,  § 2x48. 

Societas,  § i86x. 

— actio  pro  socio,  §2x14. 

controversy  as  to  profit  and  loss, 

S i73°- 

- - ■■  ■ definition  of,  § 1726. 

- ■ different  kinds  of,  § X726. 

— dissolution  of,  § 1733. 

■ - duty  of  retiring  partner,  § 1733. 

extraordinary  private  expenses,  § 1732. 

generalis,  1726. 

— how  differs  from  a corporation,  $ 1725. 

how  may  be  constituted,  § 1727. 

—  non  quaestuaria,  § 1726. 

— non  universalis,  conditions  generally 

necessary  to,  § 1728. 

■ non  universalis,  share  of  profits  in, 

1.17*9- 

■ ■ obligations  as  regard  third  parties, 

§ 173*- 

■■■  ■■  » or  partnership,  § 1725. 

■ - ■ perpetua,  $ 1726. 

principles  of,  § 1726. 

privata,  $ 1726. 

profit  and  loss,  § 1726. 

— public,  § 1726. 

quaestuaria  sive  negotiatoria,  § 1726. 

— ■ remedies  arising  out  of,  § 1734. 

remedies  as  regard  third  persons, 

.§»73  5- 

right  of  reassociation,  § 1733. 

specialis,  $ 1726. 

■ 1 temporalis,  $ 1726. 

■ universalis,  § 1726. 

• - dissolution  of,  § 1727. 

—  — in  particular,  § 1727. 

rights  and  liabilities  of  part- 
ners in,  § 1727. 

vectigalium  passes  to  heirs,  $ 1733. 

what  things  included  in,  § 173  x. 

Socii,  § 1669. 

Soldiers,  § 1640. 

Solidus,  change  in,  § 1825. 

Solutio,  $ 1821. 

— - action,  where  may  be  brought,  § 1833. 

— ' debts,  how  may  be  satisfied,  § 1821. 
VOL.  III. 


Solutio,  development  of  the  question  of  im- 
moveables and  moveables,  § 1833. 

how  made,  and  to  whom,  § 1821. 

--  laches  of  debtor  as  to  locality,  § X833. 

locality  judicially  fixed,  % 1833. 

locality  of  payment,  § 1833. 

1 — change  of,  § 1833. 

—  special  agreement, 

$ i*33- 

— — money  payment,  § 1825. 

■ - ■ ■ ■ part  fulfillment,  § 1821. 

particularis,  $ 1823. 

--  payment  as  affected  by  locality,  § 1833. 

as  affected  by  quantity,  § 1825. 

proof  of,  §1837. 

■■  what  constitutes,  $ 1822. 

— 1 ■ where  many  debts,  § 1836. 

period  of  payment,  § 1824. 

—  place  accessible,  $ 1833. 

quantity  and  quality,  § 1825. 

value  as  affected  by  locality,  § 1825. 

Specialities  incident  to  partnerships,  $ 1732. 
Speculator— executioner,  $ 2470. 

Spei  rei  speratae,  $ 1638. 

Spoliarium,  what,  § 2476. 

Sponsio  poenalis,  defendent  could  sue  on  the 
restipulatio,  § 2377. 

object  of  to  restrain  litigation,  § 2376. 

— * and  sacramentum  difference,  § 1992.- 

— ■■  1 specimen  of,  § 2028. 

— substitutio  for  sacramentum  in  the 
vindicatio,  § 2028. 

Sportulae,  or  court  fees,  § 2356,  2378. 
Stabularii,  pleas  in  answer  to  actions  by, 
i »974- 

remedies  against,  § 1974. 

who,  $ 1973. 

State  domains,  origin  of,  § 1679. 

Statutes  of  limitations,  England,  § 1695. 
Staying  process,  § 2486. 

Stellionatus,  § 2447. 

Stephens,  Mr.  Seijeant,  rules  in  pleading,  see 
note,  pp.  542-3-4. 

Stipulatio  Aquiliana,  § 1859. 

Stipulation,  $ 1650. 

Stipulationes,  between  father  and  son,  master 
and  slave,  and  two  brothen,  will  not  lie, 
§ 2073. 

- 1 1 cautionales,  § 2072. 

-■  certa,  incerta,  pura,  in  diem,  or 

ex  die,  sub  conditione  possibili, 
§ 2073. 

praetoriae,  judiciales,  communes, 

§ 2072. 

in  jure,  in  judicio,  § 2072. 

depend  on  the  terms  of  the  con- 
tract, § 2073. 

—7 of  one  for  another,  exceptional 

cases,  $ 207$. 

Stolen  goods,  receiving,  by  the  English  law 
§ 1906. 

Subhastatio,  $ 1991,  2025. 

et  auctio,  § 1636. 

Suit  appeals,  ut  Appeal. 

5 B 
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Suit,  change  of  form  of  sentence  under  Byzan- 
tine empire,  § 2352. 

progresi  of,  altercatio,  § 2324. 

progress  of,  ampliatio  (adjournment), 

§ 2324* 

progress  of,  condemnatio,  absolutio,  non 

liquet,  § 2341. 

criminal  and  civil  distinct  jury  panels, 

court  Zees  and  expenses,  § 2356. 

progress  of,  delivery  of  judgment,  § 2341. 

division  of,  private  and  public,  § 1980. 

progress  of,  evidence  on  oath,  § 2329, 

*33c»  *33!.  »335»  *336,  »337»  »33«» 
»339*  »340. 

execution  of  judgment,  ue  Execution. 

gradual  development  of,  $ 2315,23x6, 

2317,2318. 

judgment  by  default,  $2354. 

malicious,  actionable,  § 2141. 

progress  of,  objection  to  evidence,  §2331. 

progress  of  under  Constantius,  judex 

must  deliver  a written  judgment,  Eng- 
lish and  German  systems,  § 2350. 

libellus  supplicationis  to  Emperor,  §2355. 

progress  of,  lids  contestatio,  § 2320- 

progress  of,  manner  of  heating  before  a 

judex,  § 2323. 

modification  of  process  under 

Byzantine  rule,  § 2349. 

— — new  trial  on  payment  of  costs, 

§ »341. 

— — the  non  liquet,  q 2341. 

— — onus  probandi,  § 2328. 

prosecution  of,  opening  of  case,  § 23x9. 

progress  of,,  peroratio,  \ 2324. 

— — power  of  reference  to  the  Emperor, 

§ »353* 

progress  of,  practice  later,  under  the 

emperors,  § 2342. 

further  progress  of,  preparation  of  for- 
mula, addiction  of  judex,  &c.,  § 2322. 
— — progress  of,  probatio,  $ 2326,  2327. 

progress  of,  speeches  limited,  § 2324. 

splitting  and  distributing  demands  in- 
volved forfeiture,  § 2376. 

progtess  of,  swearing  the  parties  and  advo- 
cates, § 2324. 

transfer  of  after  litis  contestatio,  § 2321. 

progress  of,  testimonium,  or  evidence, 

§ 2329. 

presence  of  witnesses,  $ 2325. 

vexatious,  remedies  against,  § 2373. 

Summary  proceedings,  allowed  to  magistrates  in 
lesser  offenses,  $ 2468. 

Summons  to  appear  in  court,  whom  exempt 
from,  § 2ij6. 

Sumptio  vindiciarum,  § 2027. 

Superstites,  witness  in  sumptione  vindiciarum, 
\ 2027. 

Superficiary,  dudes  and  burthens  of,  § 17x5* 

- ' remedies  of  the,  § 1717. 

right  of  the,  § 1715. 

Superficies,  to  what  applies,  ( 1713. 


Superficium,  to  what  applicable,  § 17x3. 
Supplicatio,  remedy  in  praetorian  cases,  $ 237b 
Sylla,  £ 2408,  2420. 

— introduces  lex  Cornelia  de  falsis,  § 241 E- 

law  as  to  peculatus,  $ 2406. 

Syngrapha  a bilateral  act,  2082. 

■ • ■ in  case  of  peregrini,  $ 2080,  20f  S- 

a private  instrument,  § 2334. 


T 

Tabelliones,  introduction  of,  § 2349. 

notaries,  § 2333. 

Talio,  $ 2480. 

— option  of  defendent  by  Roman  law, 

$ ,947* 

Taxado,  ^ 2017. 

Taxes,  laws  concerning  collection  of,  § 2148. 

who  exempt  from,  § 2148. 

paid  in  error,  § X793. 

Telones,  § 1669. 

Tenure,  colonial,  § 1691. 

loses  its  precarious  nature,  $ 1680. 

the  precarious,  $ 1691. 

Term  rime,  Roman,  1990. 

Terminus  motus,  § 2440. 

Testamenta,  forgery  of,  $ 241  x. 

Theft,  punishment  of,  in  England,  $ 19 1 1. 
Thibaut  on  aedones  bonae  fidei  et  arbitr*riw, 
§ 2166. 

Thieves,  what  termed,  § 1895. 

Things  left  alternatively,  but  delivered  is 
error,  § 1793. 

Thumun,  what,  § 1664. 

Tide  of  new  owner,  in  what  consisted, 
§ 1687. 

Titulus  conductionis,  what,  § 1685. 

Toleration  of  Nonconformists  at  Rome,  § 24CO. 
Torture,  admissible  in  treasons,  § 2463. 

to  extract  evidence,  § 2457. 

how  and  where  performed,  4 2497. 

moderation  to  be  used  in,  § 2457. 

Tortured  persons,  depositions  of,  § 2457. 
Trade,  persons  prohibited  from,  § 1640. 
Transactiones,  of  Attic  origin,  $ 2008. 

the  Vindex,  \ 2008. 

with  those  under  control,  $2187. 

Transeri  pda  nomina  (in  Roman  accounts),  not 
found  in  more  modern  Roman  law,  $ 20S0. 
Transfer  of  property  in  possesion  of  third 
party,  $ 1650. 

Treason  against  the  emperor,  as  impersonifi- 
cation  of  State,  § 2399. 

Treason,  high,  $ 2399. 

punishment  of,  $ 2476. 

indictments  for,  did  not  abate  with 

death,  § 2399. 

involved  confiscation,  ^2399. 

later  laws  against,  § 2398. 

— severity  of  Byzantine  imperial  enact- 

ments of,  § 2399. 
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Treason,  the  Twelve  Tables  introduced  a fixed 
penalty  for,  § 2398. 

more  precisely  defined,  § 2399. 

Treasure  trove,  to  whom  belongs,  § 1696. 

to  whom  does  not  accrue, 

§ 1684. 

Treaties,  § 1981. 

Trees,  cutting  down  or  lopping,  § 2305. 
Trespass  and  case,  rule  of  distinction  between, 
4 »94»- 

vi  et  armis,  English  law  of,  § 1942. 

Tresviri  noctnrni  (police),  § 2385. 

Trial,  § 2452. 

--  — close  of  procedings,  consideration  of 
verdict,  § 2458. 

conclusion  of  procedings  according  to 

the  ancient  practice,  § 2455. 

in  default,  § 2454. 

— — in  default,  under  emperors,  § 2454. 

jury  sworn,  § 2454. 

limitation  of  number  of  witnesses  to 

character,  $ 2455. 

mode  of,  in  the  provinces,  § 2459. 

opening  speech,  \ 2454. 

order  to  bring  up  defendent,  § 2462. 

by  peers,  Roman  analogy,  § 2395. 

popular,  § 2451. 

prolixity  of  speeches  restrained,  § 2455. 

■ ■ — ■ public,  changes  in  form  of,  by  Julius 

Caesar,  § 2452. 

public,  manner  and  form  of  ballot, 

4*45*-  ... 

■ public,  procedings  and  judgment  in  de- 

fault, 9 2452. 

— public,  voting  at,  $ 2452. 

— before  a quaestio,  § 2454. 

where  no  course  expressly  prescribed, 

% *45«- 

Tribunal,  the,  § 1985. 

■ ■ ■ — domestic,  § 2380. 

— paternal  jurisdiction, power 

of  capital  sentence  taken 
away,  § 2380. 

■ not  confined  to  domestic 

offenses,  $ 2380. 

establishment  of  permanent,  for 

serious  offenses,  § 1885. 

Tribune  as  executioner,  § 2469. 

* — ■ had  no  jurisdictio,  § 1984. 

power  of,  to  prosecute,  § 2384. 

Tributa,  $ 1669. 

Triplicatio,  or  triplica,  $ 2266*7. 

Triticiaria,  Thibaut’s  view  of,  $ 2174. 
Triumviri  capitales,  § 2385. 

as  executioners,  ^2469. 

Turba,  § 2136. 

allied  to  rapina,  $ 21*37. 

— ten  persons  constituted  a,  § 2137. 
Turpitudo,  where  attaches  on  the  giver  and 

receiver,  § 1978.  , 

Tutelae,  actiones  ex,  $ 2x19. 

administratio,  actions  on,  § 1774- 

nf  the  actio  utilis,  § 1775* 

culpa  or  laches  in,  § 17.75- 


Tu telae  administratio,  obligations  of  administra- 
tor,  § 1773. 

curatela  neg.  gest.  mand.  op.  loc. 

argentaria,  § 1832. 

Tutor,  action  against  pupill,  § 2121. 

Tutores  accusatio,  limitation  of,  § 2229. 

suspecti,  § 2158. 

Twelve  Tables,  law  of,  as  to  agitation,  § 2399. 

concerning  boundaries,  § 2179. 

law  of,  relating  to  the  bringing 

sick  persons  into  court, 
§ 2007. 

insufficiency  of  law  of,  in 

matters  of  assault,  § 1948. 
legislative  principle  of,  as  con- 
trasted with  that  of  England, 
§ 1919. 

penalty  for  treason,  § 2398. 

period  of  the,  § 1998* 

placarded  all  over  Rome, 

< > 199*- 

de  transactionibus,  § 2008. 

regulating  vocatio  in  jus,  §2007 


U 

Ultrotributa,  what,  $ 1669. 

Ulpian  on  actiones  fictitise,  $ 2022. 

- ■-  uses  actio  specially  like  Papinian,  but 
in  using  it  generally  includes  the  in 
rem,  § 2050. 

by  persecutio  means  extraordinaria 

cognitio,  $ 2050. 

Unchastity  punished,  § 2424. 

Usucapio,  § 1794. 

Usucapion,  grant  of,  $ 1714* 

and  prescription  not  applicable  to 

emphyteusis,  $ 1695. 

title  by,  English  parallel,  § 1695. 

to  what  not  applicable,  § 1695. 

Usucapionis  fictio,  § 2022. 

Usufructuary  and  emphyteusis,  § 1692. 

— — and  emphyteuta,  differences  be- 

tween, $ 1684. 

required  no  written  instrument, 

h 1700. 

■ ■ ' what  resembles,  § 1684. 

Usurers  subject  to  manus  injectio,  § 2002. 

punished  by  Twelve  Tables,  § 241c. 

Usury  forbidden,  how  evaded»^  1666. 

— — penalty  of  in  quadruphi' , C 2410. 

Utilis,  fictitia,  synonymous  wit  * § 2022. 


V 

Vacations,  § 1990. 

Vades,  responsibility  of,  § 2010. 

Vadimoniuip*  § 2051. 

- 1 ■ ■ conceptum,  § 2010« 

same  as  satisdatio  of  the  Pan- 
dects, § 2010. 

applied  to  actiones  in  rem,  § 2010. 
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Vectigal,  obligation  to  pay,  § 1634. 

Vectigales,  § 1680. 

Vectigalia,  $ 1669. 

Vendor  and  purchaser,  reciprocal  obligations 
of,  § 1648. 

obligations  of  (actio  empti,  et  venditi.), 

§1092, 

Veneficium  poisoning,  $ 1415* 

Verberare,  how  differing  from  pulsare,  $ 1954- 
Verdict  for  plaintiff,  condemnatio,  § 2341. 

' ■ for  defendent,  absolutio,  § 2341. 

— nonsuit,  non-liquet,  § 2341. 

Venue  and  time  of  trial  changeable  by  the 
praetor,  § 2010. 

Verum  pretium,  $ 1643. 

Vessel,  contribution  as  affecting,  § 1810. 

Via  Appia,  § 2421. 

Viatores,  $ 1984. 

— — actiones  contra,  § 2138. 

Vicarius  urbis  Rome,  criminal  jurisdiction, 

$*394-  . . 

Vindex,  in  transactionibus,  § 2008. 

Vindicatio,  1st  epoch  of,  ex  jure  manu  con- 
sertum,  practice  as  old  as  the  Twelve 
Tables,  $ 2027. 

2nd  epoch  of,  § 2027. 

3rd  epoch  of,  $ 2027. 

4th  epoch  of,  substitution  of  sponsio 

for  sacramentum,  § 2028. 

causae  centumvirales,  § 1992. 

directa,  where  dominium  is  plenum, 

$ 2030. 

utilis,  where  it  is  minus  plenum, 

$ 2030. 

rei,  analogie  with  the  hereditatis 

possessio,  $ 2030. 

actio,  reciprocal  obligations  of  pos- 
sessor and  dominus,  § 2031* 
Vindicationes,  $ 2023. 

Vindicie,  rule  for  assignment  of,  § 2026. 
Vindiciarum  sumptio,  $ 2027. 

Violating  the  tombs,  punishment  of,  $ 2434. 
Vocatio  in  jus,  § 2007,  2156. 

- — ■ bringing  of  sick  persons  into 
court,  disuse  of,  § 2007. 
dispensable  in  case  of  in- 
famous persons,  passages  in 
Plautus,  § 2007. 


Vocatio  in  jus,  case  in  Horace,  4 2007. 

keeping  house,  $ 2007. 

law  of  Twelve  Tables,  cos- 

cerning,  % 2007. 

■ ■■■ modification  of  the  law  of  the 

Twelve  Tables,  concereiu, 
§ 2007. 

--  privata,  § 2154. 

■ right  of  domicile  could  not  be 

infringed,  § 2007. 

■ ■ — per  exsequ  tores,  cessation  of  under 
Constantine,  $ 2007. 


W 

War,  right  nf,  4a, defense  of  justice  to  infiri- 
duals,  §^981. 

— — - distinction  between  indiridoafud 

national  quarrels,  § 1981. 
Wsnsmty,  English  law  on  conflicts  with 
Roman,  § 2003. 

Water,  supply  of,  § 2301. 

Wills,  alienation  of  property  from  patron  by 
freedman  — actio  Faviana  et  Cairiiuiu, 
$ 2181. 
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